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ALLAHABAD HIGH COURT. 
Sxoonp Orvie APPHBAL No. 538 or 1934. 
November 1, 1928. 

Present : —Mr. Justice Kendall. 
Lala PUTTU LAL—Dsravpant— 
APPBLLANT 


versus 
- RAM SINGH AND OTHERS PLAINTIPF3 AND 
Musammat NANHI KOER—DnBFBNDANT— 
l RESPONDENTS. 
Transfer of Property Act (IV of 1888), 8 41— 
Transfer by ostensible ownsr—Reasonable care and 
good faith—Burden of proof—Appeal, second—Mired 
question of law and fact. 
A person sesking the protection of the provisions 
. ofa. ál of the Transfer of Property Act must show 
that transferor was ths ostensible owner of the 
property, that he himself acted with reasonable care 
and that ha also acted in good faith. [p. 1, col 2] 

The decision of the question whether reasonable care 
has or has not been taken in such a case is a mixed 
question of Jaw and fact and can be discussed in 

“second ap but it is a question of a kind in which 
the second Appellate Court will be reluctant to inter- 
fere with the decision of the lower Court unless very 
strong grounds are made out. [p. 2, col. 1 A 

. A person taking a transfer from a du widow 
without making any inquiries as to the interest of the 
widow in the property cannot he said to have acted 
with Heri A care merely because he finde that the 
widow is shown in the revenue pa 
pro transferred. [p. 2, “cols. 1 & 3.] 

econd appeal against a decree of the 

Subordinate Judge, Budaun, dated the 

15th of December, 1923. 

Mr. N, P. Asthana, for the Appellant. 

Mr. S. N. Gupta, for the Respondents. 
` JUDGMENT.—This secend appeal is 

from the order of the Subordinate Judge of 

Badaua, confirming an order of the first 

Court giving the plaintiff respondents 

pee o of a certain share, which had 
gen the property of one Baldeo Singh. 

The share in question had heen transferred 

by a deed of sale by Musammat Nanhi Koer 
to the present appellant in 1923; but the 
lower Coarta have found it proved that 

Musammat Nanhi Koer had no legal title to 


l 


as owner of the 


the property, although her name had been 
entered in the revenue papers as in joint 
possession of it together with the nephews 
of Baldeo Singh since 1916. Both the lower 
Oourts held that the present appellant had 
no legal title to the property, and, therefore, 
decreed the plaintiffs’ suit, On second 
appeal in the High Court, the case was re- 
manded for a decision on the following 
issue :— 

“Did the respondente, or any of them, and 
ifso, which, t&ke part in negotiating the 
sale of Musammat Nanhi Koer in favour of 
Puttu Lal appellant.” 


It had been claimed on behalf of the 
appellant that the plaintiff-respondents are, 
estopped from contesting thesale in favour 
of the appellant because they had actually 
negotiated the sale in favour of the appel- 
lant; but the finding after remand is that 
none of the plaintiff-respondents took part 
in negotiating the sale, and the plea of 
estoppel must, therefore, fall to the ground. 


The other plea that had been taken on 
behalf of the appellant is that he is protect- 
ed by the provisions of a, 41 of the Transfer 
of Property Act. It is necessary for hPm to 
show that the vendor was the ostensible 
owner, that he acted with reasonable care 
and tnat he also acted in good fajth. There 
is no doubt that the vendér was recorded as 
a part owner of the property of -Buldeo Singh 
together with Baldeo Singh's nephews, and 
that she Had been so recorded for seven 
years. Nothing has been said to impugn 
the appellant's good faith; but it is n@ceasary 
to consider whether in buying this propert% 
from a Hindu a widow he acted with reason- 
able care The facts found proved i the 
lower Courts are that he looked at the 
khewat Had he taken one furtheratep and 
looked at the application fer muta'jon, he 
would have further found thatthe nephews 


2 tc ` 
of Baldéo Singh, Denen in the present 
proceedings, had applied for mutation in 
favour of Musammat Nanhi Koer as well as 
of themselves. It is urged on behalf of the 
appellant that this shows;reasonable care 
on his part. Both the lower Courts have 
held that he did not act with reasonable 
care. The lower Appellate Court remarks: 
“The appellant himself was aware of the 
facts, which go to show that Nanhi Koer 
could not be entitled to the share she has 


gold. He admits that." Ifthis is s0,ifheknew - 


the facts there would be no need for him 
to make enquiries; and he may have thought 
that the present respondents would be 
estopped. As shown above by me, they 
' are not estopped for negotiating the sale; 
and it is not argued that the mere fact of 
allowing the mutation to be made in the 
widow's name can actas an estoppel to the 
claim to the title. Iagree withthe learned 
Counsel for the appellant that the decision 
of whetherreasonable care has been taken 
isa mixed question of law and fact, and 
may be raised in second appeal; but I think 
it is a question of a kind in which the second 
Appellate Court will be very reluctant to 
interfere with the decision of the lower 


Gourts, unless very strong grounds are. 


made out. On behalf of the appellant I. 
have been referred to two cases reported as 
Mul Raj v. Fazl Imam (1) and Mathura 
Prasad.v. Amandi Kunwar (2), but both 
these cases show very mu stronger 
' grounds for maintaining the vendee's title 
than the present cage, On the other hand, 
in Ballu Mal v. Ram Kishun (3), it was held 
that “a person who't&kes a mortgage from 
one whom he knows to be a sister's son of 
the last owner,(a Hindu), ought to take 
&ble care to enquire and ascertain as to 
home er there are any collaterals in exist- 
ence of the last owner; and ifit is not shown 
thgt he made any suth enquiries, he is not 
entitled tothe pretection given by B. 41 of 
the Transfer ef Property Act.” In the 
present case, the vendee knew that the 
nephews of Baldeó Singh had a legal claim 
io the property, and it appears that he 
might have easily enquired why they con- 
sented to allow his vendor's name to be 
D ded asa part owner; whereas he him- 
w that her title was not a good one. 


; (1) 74 Ind. ae 307; 21 A. L. J. 424; 45 A. 520; A, 
1. 1923 All 5 
(Gy Te lad Cas gll A. L. J. 498; A L R.1934 


6 
AN) bi Tad. Cas, 14; 1094. L, J, 11; 43 A, 263 


‘JIA LAL v. BABRA BIBI, 


[99 I. C. 1927] 


I do not feel that in the circumstances it 
can be heldin second appeal,'against the 
findings of the lower Courts, that he acted 
with reasonable care, and that he can claim 
the protection of s. 4l of the 'Transfer of 


Property Act. "The result isthat the appeal 
is digmiesed with costs. 
Z.'K. Appeal dismissed. 
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OUDH CHIEF COURT. 

,Bsooup OrviL AePBaL No. 153 oF 1926. 

^ November 12, 1826. 
Present :—Mr. Justice Hasan. 
JIA LAL-—DRFBNDANT—APPBLLANT 
veraus 

SAERA BIBI—PLAINTIFF AND OTB8BRB— 

DsBrFBNDANTU— RASPONDANTS, 

Evidence Act (I of 1872), s 115—-Estoppel by'con- 
duct—M origagee oring mortgage without disclosing 
agreement for sale—Subsequent suit for specific per- 
formance of agreement to sell—Estoppel, 

S held a mort of a grove from A. “Subsequent- 
ly A agreed to sell the grove to S. A creditor of 
A attached de. grove ın execution of a simple 
money-deoree against A and had half of it sald 
to J for Rs. 35. S then p the other half 
from A. After this S brought a sult for sale of the 
half grove held by J on the basis of the erae 
A and J were impleaded in this suit. 
amount of the mortgage-money which wits Taon pked 


by S. Subsequently 8 sued for spen rformance 
oF tho contract of sale for half grove purchased 


Oy ia that S was estopped by his condao from " 
setting up his contract for sele and suing for specific 
performance of the same [p. 3, coL 2.] 

Second appeal from a decree of the 
Second Additional District Judge, Unao, 
dated the 16th March, 1926, reversing that of 
the Muneif, North Unao, dated leth Oc- 
tober, 1925. 

Mr. D. K. Seth, for the Appellant. 

Mr. Motilal Sakeena for the Respondents, 

JUDGMENT.— is the appeal by 
Jia Lal defendant from the decree of the 
Additional District. Judge of .Luckow at 
ro dated the 16th of March, 1926, revers- 

g the decree of the Munsif, North Pu 
dated the 16th of October, 1995. . 

The facts areas follows:— 

"Akbar Khan who is one of the defend- 
ants to the suit, out of which this appeal 
arises, was the owner of a grove situated on 
Nos. 3718, 3719-IL and 3773-I at Unao. On 
the llth of August, 1922, he made.& mort- 
gago of that grove for a sure of Ra. 100 in 

vour of Musammat Basera Bibi, the gun, 


Hrrsapendeny On the bth of Aug 


[2 Td T 


1922, it „is. common ground; Akbar Khan 
entered into af agreement with Musammat 
Saera Bibi to sell that grove to herfor'& 
sum of Rs. 140. The sale price -was to 
include the mortgage money due under the 
deed of the llth of August, 1922, On the 
date of the agreament Rs. 20 were’ paid by 
Musammat Saera Bibi to Akbar Khan by 
way of earnest money towards the ‘contem- 
plated sale. Ng Ta WA 
One Bri Narain, another defendant in the 
suit, held a.simple money-decree against 
Akbar Khan. In the process of execution 
of that decree Sri.Narain attached the 
grove in question. On the 7th of Novem-. 
ber, 1922, Musammat Saera Bibi preferred 
objections against the attachment under. 
O. XXL r. 58 of the O.P, C. In this peti- 
tion of objections shé stated that the grove. 
‘was held by her under a mortgage and that, 
there waa a contract for sale in respect of, 
it between her and Akbar Khan. That 
petition was summarily dismissed by the 
Court seized of the execution proceedings. 
On the 28th of May. 1923; Musammat 
aera Bibi instituted a suit for a declaration 
that the grove in question was not liable to. 
attachment and sale on the grounds that it. 
‘was held by herundera mortgage and that 
it was subject to.‘a- contract of sale in) 
her favour, The suit was dismissed on the, 
ground that the contract of sale created no: 
charge in favour of Musammat Naera Bibi. 
and that thé grove could be sold subject. 
to:her mortgage. The result was that half 
of -the grove in question was sold in.execu-. 
tion of Sri Narain's decree and purchased 
on the 13th of October, 1923, by. Jia Lal 
the defendant-appellant, for a sum of Rs.35.' 
Sometime afterwards probably on the 11th 
July, 1924, as the statement of one of the 
witnesses shows, Musammat Saera Bibi 
purchased the remaining half of the grove: 
from ~Akbar-Khban.- Having done this she 
brought a uit on the basis of the mortgage 
of: the 11th of August, 1922, for sale of the 
half share of the grove which was purchased 
by Jia Lal on the.13th.of October, 1923. To 
this-suit both Akbar Khan and Jia Lal 
were impleaded as- defendants. On the 
26thof May; 1024, the Court granteda decree. 
for sale of the half share of the grove. As 
nsual, the defendanta both Akbar Khan 
and- Jia Lal. were laid under an obliga- 
tion -to pay the whole of the mortgage- 
money, that is Rs, 100 principal and Rs, 1r-15- 
interest. within- a certain time if either 
Qf. them wished to avert the sale of the’ 
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half share of the grove.” They wer&àlsp.. 
made liable for the costs of the sui In'' 
pursuance of this decree Jia Pal deposited ` 
in Court thessum of Rs. 110-15 on the 27th 
of January, 1925, and Musammat Saera Bibi 
realized the deposit. ei S : 

. Now we come to the suit, out of which. 


this appeal has arisen. It was laid forthe’ 


relief of spécific performance of the contract , 
of sale for the half share of the grove whith - 
was: bought by Jia Lal át auction-sale on’ 
the 13th of October, 1923. Musammat Saera” 
Bibi offered to pay Jia Lal the sum of 

Rs. 20 which she had paid to Akbar Khan’ 
in pursuance of thé contract of sale. 


Amongst other defences Jia Lal raised the. 
defence-of ‘estoppel. | 
' The trial Court dismissed the suit. On 


appeal by Musammat Saera Bibi the learp- 
ed Additional District Judge has reversed: 
the decree of the trial Oourt as hlre&dy, 
Btüted and granted the relief of specific! 
erformance of the contract of sale to her 
y imposing’ upon her the condition of”. 
payment of Rs. 20 and also half of’ the 
mortgsge-money to Jia Lal. .The learned 
Judge states in his judgment that ho ques- 
tion of'Jia Lal's noticé or knowledge’'of! 
thé agreement of sale was raised in this 
case or appeal. : 5 00644 
The above are all the facte. PE 
Iamofopinion that the appeal succeeds 
onthe pleaof estoppel. As regards that” 
plea the learned Judges observes that the 
plaintiff, Musammat Saera Bibi, relied ox 
the. contract of’bale in the objection -pro- 
ceedings under O. KAT, r. 58, of the O. P. | 
©. and also in the guit which followed. it’ 
and concludes that that was suffiéient evi-' 
dence to establish the fact that ‘‘she never" 
waived ner right to the sale of the grgve'! 
toher." This observation of (he lea&tned- ' 
Judge is wholly immaterial to the plea of 
estoppel. Jia Lal was fo party either fa 
the objection proceedings wr the decldra-' 
tory suit following thóee proceedings ahd’ 
it isagreed that he had n BN amen ge ci; 
the contract of sale. Therefore, the plaint- 
iff's acta and declarations in respect of her: 
rights ' under the contract'ofsale areeof no 
consequence. What is ofconsequence are: 
the factsthat when in the suit for sale we 
plaintiff, Musammat S&era Bibi, and Jia Lal, 
were brought face to face she omitted. to, 
mention her claim for specific performdnca. 
on the basis of the contract of sale and 
further she obtained a decree*for the mort- 
gage-moncy as against dia Lal and thére-}, - 


. 
. 


z 
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by her éonduct induced in him the 
bélie& that he was the owrer of the half 
share of the gtove. The climax was reached 
when ghe accepted the payment of the 
mortgage-money from the handa of Jia Lal. 
These facta fully establigh in my judgment 
the plea ofestoppel raised by Jia Lalas a 
defence to the plaintiff's suit. 

The law of estoppel so far as British 
India is concerned is embodied in sg. 115 
of the Indian Evidence Act, 1872. That 
section well bears reproduction here. 

“When one person has, by his declaration, 
act or omission intentionally caused or 
permitted another person to believe a thing 
to be true. and to act upon such belief, 
neither he nor his representative shall be 
allowed, in any suit or proceeding between 
himself and such person or his representa- 
tive, to deny the truth of that thing.” 

In terms of the above section Musammat 


: Bagra Bibi both by. her act and omission 


permitted Jia Lal to believe that he was the 
owner of the half share of the grove and 
that Jia Lal acting on that belief allowed 
himself to have beenrightly impleaded in the 
suit for sale in the character of the owner 
of half of the grove and in that charac- 
ter he made payment of the mortgage- 
money and Musammal Saera Bibi, the plaint- 
iff, accepted the payment from Jia Lal in 
the character ofan owner of the share in 
suit. The observations of the Right Hon' 
ble Bir Montague E. Smith in the case 
of Munnoo Lall v. Lalla Chhoonee Lall (1) 
are to my ind wholly apposite to the 
Présent case. That was a case in which 
“satoppel waa pleaded as against a claim to 
enforces security. It was found that the 
security was kept secret from the defend- 
antg when they purchased the subject of 
the security. In that state of facta Sir 
Mon e E, Smith observed:—"If then the 
issue been properly found, itis really 
decisive ef thg case, because it supports 
the plain equity that a man who has repre- 
sented to animtending purchaser that he 
has not a security, and induced, him under 
that belief to buy, cannot, a8 aguinst that 
purchgser, subsequently attempt to put his 
security in force,’ 


J, allow this appeal, set aside the decree 
of tha lower Appellate Court and restore 
the decree of the Court of first instance with 
co3ts all through. Thecross-objectious are 
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dismissed. No order as to costs a6 regards 
them. 
G. B. 
AN A. 


Appeal allowed. 


LAHORE HIGH COURT. 
BzooND Civi, Appuat No. 1182 or 1926, 
October 25, 1926, 
Present:—Mr. Justice Jai Lal. 
SOHNA MAL— DR DUE pe 

ersus 
BUDH MAL AND ANOTHRR— DEFENDANTS À 
— RASPONDENTS. 
a Burdan of proof—Shifiing of burden in appeal— 
emand 
Where an Appellate “Gourt shifts the burden of 
proof from one party to the other, the latter is entitled 


to a remand to enable him ‘to’ produce his ovidence, 
[p. 5, col. 1.| 


Becond appeal from a decree of the 
District Judge, Gujranwala, dated the 15th 
March, 1926, reversing that.of the. Subordi- 
nate Judge, Second Class, Gujranwala, 
dated the 12th October, 1925. 

Messrs. C. H. Oertal and G. S. Salarya, 
for the Appellant. - - 

Dewan Mehr Chand-tor Lala Badri Nath’ 
and Mr, Ram Das Seth, for the Respondents, 

JUDGMENT.—The plaintiz-appellant 
instituted a suit against thedefendants for 
the recovery of principal andinterest due.on 
a balance of Rs. 800 acknowledged by the 
defendants in the plaintiff's book on the 
26th ‘November, 1924. The defendant’ 
admitted having signed the entry but 
denied receipt of consideration,. The. trial 
Oourt framed the following issue:— 

“Is the entry without consideration? O. P, 
on defendants and after recording the evi- 
dence of the parties decreed the suit with 
costa. 

The learned, District Judge on appeal by 
the defendants came to the conclusion that 
under the circumstances the onus was on 
the plaintiff to prove that he had really 
paid the sum of Re. 800 mentioned in the 
entry., He considered the evidence produced 
by theplaintiff and held thatit was not 
sufficient todischarge the burden and dis- 
miased the suit, The grounds on which the 
learned Judge held that the burden of 
proof was on thé plaintiff to (prove con- 
sidoration were that in his opinion the do 
cument did not contain an admission or 
recital of the payment of consideration and 
that immediately after its- execution the 
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defendants reported to thePolice that the 
plaintiff had obtained it from them fraudu- 
lently and then filed a complaint in the 
Oourt of the Magistrate making the same 
allegations. 

Though Iam not prepared to agree with 
the learned District Judge that the doca- 
ment did not containan admission of the 
receipt of consideration, still I am of opinion 
that his conclusion is correct, that under 
the circumstances the burden of proof 
shifted to the plaintiff to prove payment of 
consideration to the defendants. The princi- 
pal complaint of the plaintiff-appellant 

efore me is that as the learned District 
Judge had shifted the burden of proof on 
the plaintif he should have remanded the 
case to the trial: Court to enable the plaint- 
if to prove the consideration of the docu- 
mant in guit. It was asserted that the evi- 
dence produced by the plaintiff was merely 
in rebuttal of the evidence given by the 
defendants and that he did: produce the 
whole of his evidence because he fealt satis- 
fled that the defendants on whom the burden 
of proof lay had not discharged the same. 
Ithink there is force in this contention. 
On the burden of proof having been shifted 
from the defendants to the plaintiff the 
latter was entitled to a remand to enable 
him to produce his evidence. 

I accept this appeal, set aside the decree 
of the learned District Judge and remand 
the case to the trial Oourt for recording the 
evidence of both parties on the assumption 
that the burden of proving payment of 
consideration in respect of the document in 

' guit is on the plaintiff. The Court-fee 
paid on the memorandum ofappeal in this 
Oourt will be refunded and the other costs 
will abide the result. 


E. L. Cate remanded. 


ALLAHABAD HIGH COURT. 
Sxconp Civin APPHAL No. 525 or 1924, 
November 10, 1926. 
Present:—Mr. Justice Iqbal Ahmad. 
DWARKA PRASAD AND ANOTHRR— 
DBFHBNDANTB— ÀPPBLLANTB 
versus 
BISHAMBHAR DAYAL-—PLAINTIFF 
, —RHSPONDENT. 
Hasement—Light, obstruction of, when actionable. 
The owner of a dominant tenement does not obtain 
by his easement a right to all the light he has en- 
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joyed during the period of presfription, He fbiains 
a right to ao niu. of it only as will suffice for the 
ordinary purposes of inhabitanoy or ebusiness avoord- 
ing to the ordinary notions of mankind having 
regard to ths locality and surroundings. There is no 
infringement of the easement acquired by ancient 
lights unless the act which is done amounts to a 
nuisance [p.6, cols 1421 

A person cannot, therefore, restrain another from 
erecting a buil merely on proof of the fact that 
the building which is pro to be constructed will 
materially diminish the light which the pou an- 
i» for his house unless he proves that proposed 

uilding would amount to a nuisance in the sense 
that it would render ha pes building “unfit for 
the ordinary purposes of inhabitancy or busineas ac- 
cording to the ordinary notions of mankind baring 
to the locality and surroundings." [p. 6, 

col 2; p. 7, col. 1] 

Second appeal from a decree of the Addi- 
tional Subordinate Judge, Mainpuri, dated 
the 7th of January, 1924. 

Mr. Baleshwari Prasad, for the Appel- 
lanta. i 

Mr. U. S. Bajpai, for the Respondent, 


JUDGMENT.—The parties to this 
appeal are neighbours. The defendants’ 
house is to the south of the plaintiff's 
house. On the first floor of the plaintiff's 
house there iga-room in which there are 
many doors and there is a window towards 
the south of that room. Olose to this 
window the defendants have made certain 
constructions by which the lower portion 
of the window to the extent of about 9 
inches has been blocked. The defendants 
also intsnd to make some other conatruo- 
tions above the construction just referred 
to. 

The sulit giving rise to this appeal was 
filed by the plaintiff-respondent mainly 
on the allegation that the constructions 
made by the defendants interfered with 
the enjoyment of light and air through 
the window in the southern wall of the 
plaintiff's house and as such, the plaintiff 
was entitled to a decreee for demolition of 
the said constructions. It, was .further* 
alleged by the plaintiff that, if the defend- 
ants were allowed to make some other 
constructions above the * constructions 
sought to be demolished, the plaintiff's 
right of easement will be prejudigjally 
affected and as such, the plaintiff prayed 
for a perpetual injunction restr@ining the 
defendants from making any further goh- 
structions calculated to block the window 
in the plaintiffs room. ° 

The defence to the suit was that the 
room on the first floor of the plainilif'a 
house was built less thap x0 years pr&r:: 

. 


" ü = * 
to the institution of the suit and as such 
the plaintiff had not acquired a right of 
easement with respect to light and air 
as alleged by him and that the construc- 
tions complained of did not materially 
‘interfere with the right of easement alleged 
by the plaintiff. . 

. The trial Court came to the conclusion 
that the room and the window in dispute 
‘existed for more than 20 years and as such 
the plaintiff had the right of easement 
claimed by him; but the constructions 
‘made by the defendants did not substan- 
tially interfere with the enjoyment of air 
and light through the window referred to 
above and as such, it dismissed tbe suit 
for demolition of the constructions made 
by the defendants. It was further of opin- 
ion that if the defendants made, some 
other constructions above the construc- 
tions sought to be demolished, there will 
be a substantial interference with the 
right of easement.enjoyed by the plaintiff 
and as such, it passed a decree in favour 
of the plaintiff perpetually restraining the 
defendants from making any constructions 
Ed constructions already made by 
hem. 


Both parties were dissatisfied with the 


decree of the trial Court, with the result 
that the defendants filed an appeal against 
that portion of the décree of the trial 
Gourt which was in favour of the plaintif- 
respondent and the plaintiff filed croas-ob- 
jection with respect to the portion of the 
claim that was dismissed. 

' (The lower Appellate Court has upheld 
the deoree of the trial Court in ite entirety 
and has dismissed both the appeal and the 
cross-objection. The defendants-appellants 
awail the decree of the lower Appellate 
Court on the ground that the lower Appel- 
late Court has misdirected itself in law in 
.proceeding on the assumption, that the 
mere ‘fact thas any’ constructions 'contem- 
plated by the defendants will materially 
diminish the light and air received through 
the window in dispute, is a , valid ground 
for granting the injunction prayed for by 
the«laintiffcrespondent. (ít is urged that 
in the absence of & definite finding to the 
effect that the contemplated constructions 
would amount to an actionable nuisance, 
a decree restre’ ing the defendants from 
making any constructions should not have 
been passed. It js a well-settled proposition 
of Jaw that*'"the owner of. a dominant 
tedement does not obtain by his easement 
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a right to all the light he has enjoyed dur- 
ing the period of prescription. He obtains 
a right toso much of it as will suffice for 
the ordinary purposes of inhabitancy or 
business according to the ordinary notions 
of mankind having regard to the locality 
and surroundings” [vide Peter Charles Ernest 
Paul v. William Robson (1)] It has aleo*been 
held in the case just noted that “there is no 
infringement of the easement acquired by 
ancient lights unless the act whichis done 
amounts to a nuisance.” 

Reading the judgments of the Courts 
below it appears to me that neither of 
those Courts had in view this pronounce- 
ment of their Lordships of the Privy Coun- 
cilin thecase just cited. Both the Courts 
below seem to have approached the con- 
sideration of the question on the assump- 
tion that “a material diminution" of the 
light and air received through the window 
in question could furnish & causeof action 
to the plaintiff-respondent for maintainin 
a suit of the description that he file 
againat the defendante-appellants. In this 
the Courts below were clearly wrong. The 
lower Appellate Court observes in the 
course ofits judgment that “as the second 
storey upon this room of the defendants 
would block the plaintiff's window altoge- 
ther, the plaintiff is entitled.,to get the 
injunction prayed for.” The mere fact 
that the making of aroom would block 
the plaintifi's window would not by itself 
entitle the plaintiff-respondent to obtain a 
decree for perpetual injunction of ‘the 
description granted to bim by the Courts 
below against the defendanta-appellants. 
In the absence of a definite and clear 
finding that the constructions contemplated 
by the defendants would amount to a 
nuisance, the plaintiff-respondent would 
not be entitled toa decree in the terms of 
the decrees of the Courts below. ; 

As in my opinion the lower Appellate 
Court, without correctly &ppreciating the 
law on the subject, has recorded the find- 
ings which are not enough for the disposal 
of this appeal, I cannot decide this appeal 
without having a finding on the following 
issue from the lower Appellate Court:— 


Whether or not the constructions con- . 


templated to be made by the defendants- 
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.appellanta over the room already built by 
‘them will amount to a nuisance? 

In deciding this issue the lower Appel- 
late Court should remember that unless 
it comes to the conclusion that by the con- 
.Btruotions the house of the plaintiff-re- 
spondent will become unfit “ for the ordi- 
nary purposes of inhabitancy or business 
,&ecording to the ordinary notions of man- 
kind having regard to the locality and 
:Burroundings," it cannot be said that the 
contemplated constructions by the defend- 
ents would amount to a nuisance. 

The parties will be at liberty to adduce 
fresh evidence. The lower Appellate Court 
should return the finding to this Oourt 
within two months from this date. On 
return of the finding the usual ten days 
will be allowed for filing objections. 

Z. E. Order accordingly. 


LAHORE HIGH COURT... 
MISOHLLANMOOS First CIVIL ArpaaL No. 1347 
. or 1926, 
October 29, 1926. 
ent:—Mr. Justice Coldstream. 
“angin HAIDAR —DBHBTOR—ÀPPLIOANT 
APPALLANT 
t * versus * 
DURGA DAS AND OT4823—ÜRSDITORS— . 
RHAJPONDANTS. 
Provinotal Insolvency Act (V of 1920), a 10—Un- 


able to pay', mean 
Under a. 10, Pese dii Insolvency Act, a es 
ebts 


has to prove oe that he is unable to pay 
not that he will never be able to pay his debts. The 
fact that the petitioner's father and other relations 
are wealthy and thet the petitloner would one day 
succeed to them is, therefore, no ground for rejecting an 
application to be declared an insolvent. 

iscellaneous first appeal from:an order 
of the District Judge, Gurdaspur, dated 
the 39th March, 1926. 
« Mr. M. A. Ghani, forthe Appellant. 

Messrs. Fagir Chand and Maya Das, for 

the Respondents. 
: JUDGMENT.—I dispose in this order 
“of the two appeals Nos. 1347 and 1348 of 
1926 by Ghulam Haidar and Ghulam 
Hossain, respectively. 

The appellants, who, are brothers, peti- 
tioned the District Judge of Gurdaspur 
under s. 13, Provincial Insolvency Act, to 
be declared insolvents. The applications 
were opposed’ by creditors.- The 
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District Judge dismissed both petitions 
mainly on the grounds that their father 
owned 500 kanals of land aud that their 
uncle Miran Baksh was sonleas and the 
petitioners would one day succeed to his 
property. It is obvious that these are not 
good grounds for rejecting insolvency 
petitions. Under s.10 of the Act a peti- 


` tioner has to prove that he is unable to 


pay his debts, not that he will never be 


- able to pay his debts. - In the brief order 


appealed against the learned District Judge 
has, it is true, remarked that the peti- 
tioners could pay their debts if they wished, 
but apart from the fact that the petitioners 
‘father and uncle have land there appears 
to be no evidence to justify this finding. 
It appears that the learned District 
Judge did not think it necessary to call 
upon the creditors to rebut the evidence 
produced by the petitioners in view of his 
opinion that the assets of the petitioners’ 
father and uncle justified the dismissal of 
the petitions, The evidence produced by 
the pstitioners, if unrebutted, goes to show 
that they cannot pay their debts and the 
creditors should be allowed an opportun- 
ity to rebut this evidence. On behalf of 
the creditore Mr. Fagir Ohand states that 


“he has no objection ifthe petitionera are 
- allowed to add to the evidence they have 


‘already produced so long as an opportun- 
ity to rebut itis allowed to the creditors. 
In the circumstances of the case I accept 
both appeals and setting aside the orders 
of the District Judge remand both cases to 
him for disposal according to law. If he 
finds after hearing all the evidence that 


-is produced thatthe debtors have proved 


that they are unable to pay their debts and 
that they owe Rs. 500, the petitioners will 
be entitled to be declared insolventé If 
he finds that the petitioners have not 
proved that they are unable to pay their 
debta and that their debts amoynt in each 
case to Re. 500, he will dfsmiss the appli- 
cations. Costs to be costs in the case, 
A, N. A. Cases remanded, 


|: 8 
. MADRAS HIGH COURT. 
° FULL BENCH. 
LzrrE28 PATÊNT Aprnars Nos, 125 AND 126 
or 1924. 
August 18, 1926. 
Present :—Sir Kumaraswami Sastri, KT., 
Officiating Chief Justice, Mr. Justice 
Krishnan, Mr. Justice Ramesam, 
Mr. Justice Venkatasubba Rao and 
Mr. Justice Curgenven. 


PINNAMAMENI BASAVA BANKARAM : 


(Minor) Bv Morss AND GUARDIAN RAT- 
TAMMA —PLAINTIFP—ÀPPBLLANT 
versus 
GARAPATI NARASIMHULU AND ormaas 

' —Daranpants Nos. 3—5, l anp 2— 


E ank pa a 
ct 38. 2 (d), 
neal Inan ae UIT of UD a Mem 


Hindu father, adjudication of, as insolveni—V esting 
order, absence of—Sale by Official Receiver—Suit l 


sale—Subsequent order 
retrospective effect—Sale, validity of ial Receiver, 
whether agent of Court—Ratification—Sale by Official 
Receiver, whether transfer by act A riies. 

On an application by a du father to be adju- 
dicated an insolvent, the District Judge passed ths 
order, "transferred'to the Official Receiver for dis- 
posalL" The Official’ Receiver d an order of 
adjudication and proceeded to sell the joint riy 
of the insolvent and his son and a diis desi wis 
duly execu The son thereupon broughta suit to 
have it declared that his share in the property did 
not pass by the sale and to recover possession of it, 
The Oficial Receiver then realising that no order 
had been passed by the Court vesting the insolvent's 
property in him applied for and obtained a ves 
order with retrospective effect from the date of ad- 
Judication: ` 
^ Held, (1) that the Official Receiver to whom the 

etition for adjudication was transferred for dis 

y the District Judge under the provisions of the 
Provincial Insolvency Act could not be said to be 
an agent of the Oourt within the meaning of the 
Oontract Act so as to enable the Oourt to ratify the 
ae ess sale by him of the insolvent's property; 
Lp. f col. 2. 

(9° (krishnan, J. dissenting) that a sale by the 
Official Receiver acting under the provisions of the 
Provincial Insol dct is nota transfer of pro- 
perty by operation of law or by, or in execution of, a 
decree or order of mOourt of competent | ictio 
within the meaning of s 2 (d) ofthe Transfer 
Property Act and, ore, by virtue of s.43 of the 
Aot the effect of tle vesting order, passed subse- 
quently was to validate the antecedent sale; [p. 9, 
ool. 2; p. 10, coL 2i 

(3) t the conditional power of the father under 


the Hindu Law to dispose of his son's Interest in , 


joint family property vested in the Official Receiver, 
and dn the absence of proof of the father's debts hav- 
ing beén contracted for any illegal or immoral pur- 
pose, the Official Reoeiver's sale was binding upon 
the som. [p.10, coL 2.] 


Per Krishnan, J.—A sale by an Official Receiver 
of the insolvent's Property is a tranafer by order of 
a Gourt of competent jprisdiction within the meaning 


- by operation of law. When the 


‘Insolvency Act (III of 1907). 
ties, therefore, vested in the Court in the. 
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of s. 3 (d) of the Transfer of Property Act and the 
provis jena a io Act, ci inapplicable ta 
such a . (P. 12, col. 1. 
Per Venkatasubba Rao, J.—The expression “by 
act of parties” in s 2(d) of the Transfer of Property 
Act connotes that the scope of the Act is limited to 
voluntary transfers as tinguished from transfers 
t roperty of an in- 
solvent vesta in a Receiver in insolvency, there is a 
transfer by operation of law but when the Receiver 
transfers the property to an 
par 
kan any transfer by a private individual. [p. IS, 
J 


Letters Patent Appeal against the judg- . 
‘ment of Mr, Justice Devadoss, dated the 8th 


Beptember, 1924, in A.S. Nos. 100 and 101 
of 1923, printed in 85 Ind. Oas. 439, pre- 


alienes, the alienation is : 
. & voluntary transfer and is sa much ‘an “act of - 


ferred to the High Court against the' 


decrees of the Court of the Subordinate 
Judge, Masulipatam, in A. 8 No. 134 
of 1922, preferred againstthe prelimi- 
nary and finaldecrees of the Court of the 
Additional District Munsif, Gudivada, in 
O. B. No. 159 of 1920. . 

Mr. V. Ramadoss, for the Appellant. 

Mr S. Varadachariar,tor the Respondents. 

JUDGMENT. 

Kumaraswami Sastri, Offg.C. J. 

—This is‘an appeal against the judgment of 


Devadoss,J., in Second Appeal No.100 of 1923. > 


The 2nd defendant applied to the District 
Oourt of Kistna to be adjudicated an insol- 
vent onthe 24th of January, 1018 On the 31st 
of January, 1918; the District Court.transfer- 
red the petition to the Official Receiver, the 
first defendant The adjudication order 
was made on the 15th of July, 1918,-and 


tbe Official Receiver put the property in 


dispute to sale at an auction held on the 
25th of August, 1918, and executed a sale- 
deed on the 12th of September, 1919. De- 


fendants Nos. 3 to'5 are the purchasers: 


under the sale-deed. The plaintiff who is 


the son of the 2nd defendant sued for &' 


declaration that. the sale by the Official 
Receiver is invalid, and for a partition 
and delivery to him of, his share. He 


alleged that the debts contracted by his -, 


father were for illegal and immoral pur- 
poses not binding on him and that even: 
if the sale is valid his interest would 
not be affected. 
the 2nd defendant, no order vesting the 
properties in the Official Receiver was 
made as required by s. 16 of the Provincial 
The proper- 


absence of an express order vesting them in 
the Official Receiver. It is clear that 


* 


On the adjudication of, 


[$9,-O, 1927] PINNAMAMANI BASAVA BANKARAM V. GARAPATI NABABIMBULU. | 9. 


before the order of adjudication which was 
passed on the 15th of July, 1918, neither 
the Court nor the Official Receiver could 
have sold. the properties, and that immedi- 
ately, after the adjudication was made the 
Properties of the insolvent vested in the 
District Court. After the suit was filed the 
Official Receiver aped to the Oourt for 
& vesting order and an order was made on 
the let of February, 1921. The question 
which we have to decide is, whether the 
order made long after the sale-deed exe- 
cuted by the Official Receiver, who, at the 
time of the execution of sale-deed had no 
power to sell owing to the absence of a 
vesting order, validates the sale. The Act 
in'force at the date of the filing of the 
application by the insolvent was Act III of 
1907. Section 16,01. (2) of that Act pro- 
vided that on the making of an order of 
adjudication the whole of the property of 
the insolvent with the exception of the 
items mentionedin the section shall vest 
in the Court or in a Receiver as provided 
therein and shall become divisible among 
the creditors. This section is re-enacted as 
8.28 of Act V of 1920 and the relevant 
clauses are 2 and 3. This is, therefore, not 
&'case where the properties continued to 
remain in the insolvent but & case where 
after the adjudication order, they vested in 
the Court and at the date of the sale they 
must be vested either in the District Court 
or in the Ofcial Receiver if the vesting 
order was passed. It ie not, therefore, that 
neither the Court nor the Receiver had the 
power to sell. One of them under the Act 
had the power to sell. 

The sale by the Official Receiver is sought 
ta be validated on two grounds, namely, 
that the Official Receiver being only an OM- 
cer of the Court and the properties having 
vested in the Court, the sale by the Official 
Receiver must be treated as a sale by an 
authorised agent of the Court subject to 
ratification and that the vesting order passed 
subsequent to the sale had the effect of 
ratifying and validating the sale held by the 
Official Receiver. It is also contended that 
8. 43 of the Transfer of Property Act 
would apply to a case like the present 
&nd that even assuming that the Official 
Receiver sold without title the vesting 
order gave, him a subsequent title which 
the purchasers could avail themselves of. 

As regards the firat contention, I do not 
think that the Oficial Receiver to whom 
the matter is transferred for disposal by 


the District J ae under: the, providiona 
of the Provincial Insolvency Act can bb 
said to be an agent o^ the @ourt in res- 
poni of any acts done by him. The Official 

sceiver is an Officer appointed by the 
Local Government under s. 19 of the Pro- 
vincial Insolvency Act (IIL of 1907) and 
where a matter is transferred to him under 
the powers conferred by the Act he is an 
Officer wao acts not as an agant of the 
District Court but as a person who under 
the Act is invested with powers specified 
therein any more than a ‘Court to which a 
decree is transferred for execution under 
the provisions of the O. P.O can be said 
to be the agent of the Oourt transferring 
the decree. There may be cases where 
there is something in the order of the 
Oourt transferring the matter to the OM- 
cial Receiver which limits his powers or 
which can be eaid to constitute him an 
agent but in the present case no such 
limitation exists. I do not think that the 
Official Receiver or the Official Assignee 
is an agent of the Court within the mean- 
ing of the Indian Contract Act so’ as to 
enable the Court to ratify any unauthorised 
acts done by the agent. 

The next question is, whethers. 43 of 
the Transfer of Property Act would ap- 
ply. In order to attract the provisions of 
8.43 the sale should not fall within & 2, 
cl (d)of the Transfer of Property Act, Section 
2, ol. (d) enacts that nothing contained in the 
Act shall be deemed to affect any transfer 
by operation of law or by, or in execution 
of, & decree or order of & Oourt of com- 
petent jurisdiction, except so far as ig 
provided bys. 57 and ‘Oh. IV of the Act. 
I do not think that a sale by the Official 
Receiver acting under the provisions of 
the Provincial Insolvency Act is at er 
of property by operation of law or by, or 
in execution of, a decree or order of a 
Oourt of competent jurisdiction. The ordef 
of Oourt under the Provireigl Insolvency 
Act simply vests the preperty in the 
Official Receiver and on such vesting ‘h 
is under the provisions of the Act entit] 
to deal with the property in the various 
modes specified in s. 20 of Act ILI of 1907; 
which corresponds to s. 59 of Aot V "of 
1920. I may point out that both sa. 2 nd 
59 do not require any leave or order of 
the Court so far as the sale of propetty 
is concerned. It is only as regards cla. (c) 
to (i) that any leave ism necessary, E 
authority has been cited, for the propesi- 


10 


is & sale in execution of a decree or order 
of the Oowrt and attracts the advantages 
and the inflrmities attending Court sales. 


: Reference has been made to Gaya Prasid 


D 


“488: 


v. Baij Nath (1) as authority for holding 
that the saleby the Official Receiver is-a 
sala. under an order of Oourt and a 2, 
el, (d! of the Transfer of Property Act 
applies, There the question arose under 
the Companies Act and the sale was by 


. the Official Liquidator appointed under 


the Act who sold under orders of Court. 
The question. whether such a sale would 
be a Court sale was left undecided. The 


learned Judges point out that without the . 


order sanctioning the sale, the defendant 
would have got no title from the Official 
Liquidator. In the present case there is 
no order of Court sanctioning the sale by 
the Official Receiver to the first respond- 


ent nor was any order necessary as the , 


Act gave the Receiver full powers of sale. 
lt seems to me that a sale by an Official 
Receiver acting under the powers con- 
ferred by the Act and without any leave 
or sanction of Court being necessary stands 
in the same position asa sale by a person 
in whom the 
the purpose of administration of an estate 
subject, of course, to such protection as the 
law allows to Judicial Officers acting in 
execution of their ofice. Though property 
vests in the Receiver by operation of law 


the transfer by him is a transfer by one . 


party to another and cannot be said to 
be a transfer by operation of law in favour 
of his vendee. Viewing the same in this 
light, I am of opinion, that the present 
ease falls within s. 43 of the Transfer of 
property Act. Tbere is always an implied 
covenant by the vendor that he has title 
to sell. Section 55 contains implied cove- 
nants in sales oPimmoveable property and 


* there ean ba little doubt that. when a 


person sebs property there is an im- 


plied covenant that he has power to sell. . 
: Even ass 


umirfg that all that the Official 
Receiver can sell is the night, title and 
intgrest of the insolvent, still the Official 
Receiver covenants that he has authority 
to transfer such right, title and intereat 
ds ethe insolvent has. It is, of course, open 
to him by apt covenants to protect him- 
setf against any of the infirmities of title 
or any disputes which may arise as re- 


1) 14 A. 178; AT W. N (1892) 25; 7 Ind. Deg (N.s) 
. 


“to validate the antecedent sale. 


roperty vests by law for, 
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iof that a sale by the Official. Receiver 


gards the sale. But in the present case 
it is not- contended that the.Official Re- 
ceiver has done so, In the present casa 
the Official Receiver who had no power to 
sell has sold the property. There is as 
regards the vendee who had. no notice that 
no vesting order was passed and who was 
entitled to assume that the Official Re- 


‘ osiver was clothed with the requisite au- 


thority, the implied covenant that he hag 
title to sell and there is, therefore, an 
erroneous representation that he is author- 
ised to transfer iminoveable property, when, 
as a matter,of fact, he had, no such power. 
The transferees in- this cage paid considera- 
tion for and if the Official Receiver sub- 
sequently got, authority to transfer the pro- 
perty there is no reason why such subse- 
quent authority should not operate so as 
) The case 
comes strictly within the wording of s. 43. 
I may point out in this connection that 
in cases where after a sale it is sought to 
rectify any defeots.in the power of the 
Official Receiver, it is desirable that notice 
should go to all the parties interested in 
the property and their objections should 
be heard as there may arise cases where 
it is undesirable that the Court should exer- 
cise its discretion when it is passing orders 
the effect of which would bg to' validate 
invalid transactions long afterwards and 
affect the right of third persons. In the 
present case there is no hardship shown. 

As regards the plea that the debta were 
contracted by the father for illegal and im- 


moral purposes no evidence bas been &d-. 


duced and the appellants’ Vakil does not 
want a remand for the 
that question. F 

I had some doubt whether having regard 
to the decision of their Lordships of the 
. Privy Oouncil in Sat Naruin v. Behari Lal 
(2) the Official Receiver could sell the in- 
terest of the minor which did not vest in 
him under the guise of exercising the power 
which the father has. In the case of a 
father whois a memberof a joint family with 
his sons the whole joint property vestg in 
them jointly. This is not the case, where 
the father becomes an insolvent and his 
interest only vests in the Official Receiver. 
But in -view of the decision of the Full 


(2) 8t Ind Gas. 883. 6 L. 1; 47 M “L. J. 857; 10 

& A L R 1832, A. I R. 1925 P. O. 18; (1995) M. 
N 1,234. L J. 85, L. R 8 A. (P. O) 1; 86 P.L. 
81; 27 Bom. L R. 135, 91 L. W. 375; 1l L O. 500,1 
0. W.N, 916; 29.0: W.. N. (97; 531. AR.. O}. 
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Benth in Balavenkataseetharama Chettiar 
v. Official Receiver, Tanjore (3) Ithink the 
matter is concluded by authority. 

The Letters Patent Appeal fails and is 
‘dismissed with costa. 

Krishnan, J.—Letters Patent Appeal 
‘No. 125 of 1924 :—To understand the points 
raised in thisappeal facts may be briefly 
stated as follows. . One Muttayya applied 
in 1818 to be declared. an insolvent to the 
District Gourt of Kistna. The District 
Judge passed the order ‘Transferred to 
the Offcial Receiver for disposal” and'did 
nothing else. The Official Receiver ad- 
judicated Muttayya an insolvent and in- 
stead of remitting the case to the District 
Judge for orders appointing him Receiver 
of the properties, aad vesting them in him, 
very carelessly proceeded to sell the joint 
family property of Muttayya and his son, 
and the contesting respondents purchased 
it. Plaintiff has now: brought the suit to 
have it "declared that his half share in the 
property did not pasa by the sale and to 
recover possession of it. While tbis suit 
was pending before the District Munsif, 
the Official iver realising his mistake 
applied in 1921 to the District Judge for 


- a vesting order having retrospective effect 


from the date of adjudication and he passed 
an order as follows :— i 

"The Official Receiver of Kistna is'.ap- 
pointed Receiver for the- properties of thé 


insolvent with effect from the date of ad- 


judication." 

This order was passed without notice to 
any one three years after the adjudica- 
tion. 

We have to consider the effect of this 
belated proceeding on the Official Re- 
ceiver's sale for it i8 contended that that 
order haa validated the sale which ad- 
mittedly was an invalid one at its date as 
the Official Receiver had no power to sell 
without a vesting order. A ‘number of 
authorities have laid down in this Oourt 
that a sale without & vesting order is in- 
valid and the point must now be taken to 
bé settled. The learned Vakil for the re 
Bpondent, L kan wisely conceded the 
point. ‘ 

‘There is no provision in the Insolvency 


„Act to enable a Court to pasa orders with 


retrospective effect and so far as the 


‘Judge's ‘order purports to take effect re- 


(3) 97 Ind. Oas. 835; 51 M. L. J. 269; 34 L.W. 345; 


Tu d 743; A. L R. 1939 Mad. 004; 49 M. 849 
. B). = ayes ; 


E 


Mad 481. 
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trospectively it is clearly bad. Bat the 
respondents contend that givin i effect 
as from ita date it has validated the sale 
from that date. The argument is put in 
two ways. It was first argued that the 


“Official Receiver in selling the property 


must be treated as having acted as an 
agent of the Judge and his want of 
authority was subsequently cured by the 
Judge's order which amounted to a rati- 
fication by the principal of the ent’s 
unauthorised act It was next argued that 
B. 43 of the Transfer of Property Act applied 
and a3 soon as the Official Receiver got 
authority to sell, the purchasers could take 
advantage of it and treat: the sale to them 
as valid. 

Taking the question of ratification first, 


‘Lam of opinion, that the contention cannot 


be supported. Though it may be, as point- 
ed out in Subba Aiyar v. Ramaswami 
Aiyangar (4) the Court could appoint an 
agent to sell, thete is nothing on record 
in the present case to suggest that the 
Oourt did appoint the Official Receiver ag 
such agent; in fact he could not have done 
80. [See Kavali Sankara Rao v. Turlapati 
Ramakrishnayya (5)] Nor is there any- 
thing to show that the Official Receiver 

urported to aot as the agent of the Judge. 

e purported to sell on his own authoily: 
under the powers given him by the Act, 
The fact that he misconceived his powers 
does not make him an agent. The theory 
of agency should not be introduced, inf 
my opinion, unless there is some Ífcunda- 
tion for iton facta. The Official Receiver 
not being an agent and not having pur- 
ported. to act as an agent, there can be no 
valid ratification. lt is clear law? that 
unless the agent purports to act as, such 
his action cannot be ratified by the pri- 
ncipal. In this case there is the further 
diffieulty that nothigg appears in the 
Judge's vesting order implying, any ratifi- 
cation of the sale or evefi to indicate that 
he knew of the sale, Tha flea of ratifica- 
tion must, therefore, be xejected. 

Turning now to the argument based on 
8.43 it seems to me with all respect that 


"the section is not applicable to thé*present 


ease. Taking the language of the sectio 
it has first to be made out that the Offici 
Receiver made an erroneous represéntation 
ors Ind, Cas. 340, 44 M. 547: 40 M. L. J. 209; 13 
L W. (1921) M. W. N. 135; 29 M. L. T. #33. 
48 M. L. J. 184; (1924) M. 
W. N. 198; 3 M. L. T. 3; 10*1. 9v. 450; A. L R. 1924 
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that be was entitled to sell the suit pro- 
perty. The Official Receiver's sale is in 
my viéw in'thg nature of a Court-sale and 
Bo far as I can see there is no implied re- 
presentation involved in it. In auch sales 
there is no eovenant for title. What the 
Official Receiver sells is merely the title 
of the insolvent if any and the purchaser 
takes what he can get. If the ptirchaser 
fails to get a title he does not thereby get 
any claim for damages against the Official 
Receiver as he would -against a private 
seller. Compulsory sales in invitum by 
Courts or by ite Officers stand on a very 
different footing from private sales. 
Again it was argued that the Transfer of 
Property Act was itself excluded from 
. applying to such sales by reason of e. 2, 
cl. (d) of that Act. The words of the sec- 
tion applicable are “transfer by order of a 
Court of compétent jurisdiction” leaving 
out the other words, I am inclined to 
think that the Official Receiver's sales 
come within these words. They are in 
the nature of Court sales and their, valid- 
ity really depends on the order of the 
Insolvency Court vesting the property in 
' the Official Receiver and thus authoris- 
ing him, to sell. The sale is a com- 
pulsory, aale in invitum and the founda: 
tion of ita-validity is ' the order of. the 
Court. It is opén to the Court to set 
aside a sale by the Official Receiver. The 
Official Receiver is an Officer of "Court 
and acts as such in effecting sales and 
not asa private individual. The Act, as 
its preamble shows, really deals only with 
transfers of property by act of parties, 
A similar point’ was raised before the 
Allahabad High Court with referente toa 
sale by the Official Liquidator and their 
Lordships were inclined to apply ‘cl. (d) 
to such a gale though they did not ex- 
pressly decide it. „No other authority has 
been cited tous on the point. 


For the aboye reasons with all. respeot I 
would hold thats. 43 cannot be applied to 
this case. It my be mentioned in con- 
clusion that though the plaintiff raised the 
plea that his father's debts were illegal 
and immoral he adduced no evidence in 
“support of ft. . ihi. 


Having come to the conclusion that the 
Official Receiver'e sale was invalid and it 
has not been validated in any way I hold 
that the plaintiffg suit should be decreed. 
1 wopld, th re, allow the Letters Patent 


| Vythilinga 
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Appealand dismiss the second appeal to. 
the High Court with costs in both. - 


Letter Patent Appeal No. 126 of 1924. 


follows. E 
. Ramesam, J.—This is a Letters Patent 
Appeal from the order of Devadoss, J. in 
8. A. No. 100 of 1923 


vent on the 24th of January, 1918. 
etition was referred for disposal on 31st 
anuary, 1918, to the Official Receiver. of 


Masulipatam who is the Ist defendant. . 


The 2nd defendant was adjudicated “an in- 
solvent on the 15th July, 1918. The, Off- 
cial Receiver held an auction-sale of the 


property on 25th August, 1918. Defendants , 


Nos 3 to 15 are the purchasera by sepa- 
rate sale-deeds. The plaintiff is the son 
of the 2nd defendant. He sued for a de- 


claration that the sale by the first defend-,.” 


ant of the plaintiff's share of the.property . 
to defendants Nos. 3 to 5 is invalid and 
for partition and recovery of hia share. 


When the 2nd defendant was.adjudicat- | 


ed an insolvent no vesting order in a Re- 
ceivar was made under 8.16 of the Act of 


1907 under which the proceedings were : 


taken. The result was that the whole 


Court under s.. 16, ol. 2,(a). 1t bas, been 
held in & series of decisions in this Court, 
that an express vesting ordér* must be 


made so as to vest the property in the. 


Offieial Receiver and if no such order was 


made the property vests only in the Oourt, ` ` 


Bee Oficial receiver of | Trichinopoly.. v. 


Somasuni/aram Chettiar (6), Ramakrishna |. 


Iyer v.. Official Receiver, Tinnevelly (7), 
Padayachi v. Ponnuswami 
Paday 
Turlapait: Ramakrishnayya, (5), Sankara- 
narayanam Pillai v. Rajamani (9), Muthu. 
sami Swamtar v, Somoo Kandiar (10). 


and Subba Aiyar v. Ramaswami Aiyangar - 


(4). In the decision in Muthusami Sua- 
miar v. Somoo Kandiar (10) Beshagiri Iyer, 
J, seems to have come to the conclusion, 
with great hesitation and gave no reasons 


in support of the conclusion, being merely . : 


6) 34 Ind. Oas. 602, 30 M. 
7) 40 Ind Gas. 170, 32 M. 5 L. W: 507. 
(8) 62 Ind Oas. 398, 41 M. 78; (1921) M. W. 
(8; 83 Ind. Cas. 196; 46 M. L. J, Sid; M M. L. 

T 142, 47 M 469: A. 1. R. 1934 "Mad. 550; 20 L. W,' 
357 ; 


(1890) M. W. N. 537; 38 M. Le J, 438. 


L. J. 415, 
L. J. 520; 
L J. 
M. 


(10) 59 Ind. Oas. 507; 43 M.'809 19 L W. $83, 
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The 2nd defend- . 
ant applied to be adjudicated an E i 
e. 


‘property of, the insolvent veted in the. 


i: (8, Kavali Gantara Rao y.. 
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content not to dissent from the other 
Judges. In that case, the adjudication was 
made by the Official Receiver. In Subba 
Aiyar v. Ramasami Aiyangar /4) also the 
Petition was for adjudication and for the 
administration of the estate. The Receiver 
made the adjudication but no order was 
made ‘by the District Judge vesting the 
property in the Receiver. The learned 
Judges, however, -held that the words ‘for 
the administratian of the estate’ amounted 
to appointing the Official Receiver an 
agent of the Court. Whether that case was 
correctly decided or not, in the present case 
the petition was merely referred to the 
Official’ Receiver for disposal, that is, for 
adjudication or not as the case may be. 
It cannot be held: that the disposal of an 
application for adjudication involves the 
administration of the estate by the-Réceiver 
‘especially when the Receiver cannot deal 
with the estate until a vesting order has 
been made . The decision in Subba Aiyar v. 
-Ramasami Atyangar (4) was distinguished in 
Kavali Sankaram Rao v. Turlapati Rama- 
krishnayya(9)in which the order was exactly 
“the same as.in the present case and it waa 
held that the transfer of the petition for dis- 
“posal cannot be construed as in Subba Aiyar 
v. Ramasami Atyangar (4). In the case in 
‘Sankaranerayanam Pillai v. Rajamani (9) 
the Oourt itself made the order of adjudi- 
catidn ahd then passed the order "referred 


for further proceedings" and the learned : 


Judges construed this io mean that the 
Official ‘Receivér of the District should act 
as Receiver inthe particular case and the 
‘Ynatter was referred to him, and, therefore, 
the order: amounts to an order of appoint- 
"ment. Venkstasubba Rao, J., was also of 
the opinion that the: Official Receiver may 
‘be regarded as having been constituted 
as agéntof the Court asin Subba Aiyar 
w, Ramasami Atyangar (4). " 

.* It seems to me that the reasoning in 
Sankaranarayanam Pillai v. Rajamani (9) 
does not.heip us in the present case as 
the ordér of reference to.the Official Receiv- 
er was not made after the adjudication 
but the reference itself was for the purpose 
of adjudication. We cannot imply.by the 
fnere use of the’ word ‘disposal’ that it was 
intended to appoint the Official Receiver 
as the agent of the Court. Nor did the 
Ofcial Receiver purport to ‘act as the 
agent of the Oourt. The result is that the 
‘line of reasoning based upon the agency 
ef the. Receiver does not avail in this cage, 


13: 
Mr. Varadachariar for the respondent con- 
tended that the Oourt itself pan reofify the 
defect in the original order by the later 
order it passed on lst February, 1921, long 


after tho sales and after the trial of ibis - 


suit and eight days before the judgment 
of the District Munsif. He relies on 
Mahomad Kala Mea v. Harperink (11). I 
cannot think that case while Bhowing that 
8 Court may correct its own irregularities 
in some cases supports the proposition that 
an order made on Ist February, 1921, can 
date back and validate sales made in 1918. 
For'this purpose the only argument that 
can be urged is by relying on s. 43 of the 
Transfer of Property Act. In my opinion 
it may be said inthis case that the Official 
Recéiver erroneously represented tothe pur- 
chasers that he was suthorised to transfer 
the properties in the suit. There is no 
doubt that -he aleo professed to transfer 
the' properties for consideration. I aleo 
think that sales by Official Receiver will 
be covered by s. 43 and will not fall under 
the exemption clause s. 2 (d) which relates 
to transfers by operation of law, and 
transfers by a decree or order'and' transfers 
in execution of adecreeororder. The only 
obstacle that remains in the way of the 
respondent is whether the wordw “any in- 
terest which the transferor may acquire 
in such property" in 8. 43 will cover the 
right ofa Hindu father to sell the whole 
joint family property which vests in the 
Official Assignee according to our judg- 
ment in Balavenkataseetharama Chettiar v, 
Oficial Receiver, Tanjore (8. I think the 
words “any interest in such property” are 
wide enough to cover thé right of a Hindu 
father to sell the whole of the joint family 
property and are, if at all, wider thamthe 
word “property” in s. 2 (d) of the Provincial 
Insolvency Act, which according to our 
construction, will include such power. Qn 
this last ground l am, therefore, Iholined to 
hold, agreeing with Devadoss, J., that the 
appeal must be dismissed,with coste, — 


Venkatasubba Rao, J.—It haa 
been held by a Full Bench of this, Court 
in Balavenkataseetharama Chettiar v. Offi- 
cial Receiver, Tanjore (3) that *the conai- 
tional power ofa Hindu father to dispose 
of his sons’ interest vests in 
Receiver, and that decision govern the 


“(DI Ind, Cas. 182: 36 O. 383; M3 O. W.N. 249: 

A. L.J.-35; 5 M. L. T. 126; 90,1, J. 185; 1l eae 

L B.XN.19M. LJ: 145; 381. A. 33 (P. 0), 
e 
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present case so far aè this point is coh- 
cerne®, 

A further contention has in this appeal 
been raised that the sales by the Official 
Receiver are bad by reason of the fact that 
when he effects the sales there was no order 
in virtue of which the property vested in 
him..The following dates are material. The 
2nd defendant applied to be adjudicated 
insolvent on the 24th January, 1918. His 
petition was forwarded for disposal to the 
Official Receiver on 31st January, 1918. 
The Receiver adjudicated him insgolvent on 
15th July, 1918. The properties were sold 
by auction on 25th August, 1918, and sale- 
deeds were executed by the Receiver in 
favour of defendants Nos. 3to 5 on 12th 
Beptember, 1919, The vesting order was 
made by the Courton lst F Pbi. 1921. 
. This ease has to be decided with refer- 
ence to the Provincial Insolvency Act 
(III of 1907). Under s. 18 (1) the Oourt 
may atthe time of the adjadication: or at 
any time thereafter appoint & Receiver for 
the insolvent’s property and thereupon Buch 
property vests in the Receiver, There 
being no order appointing a Receiver, the 
question of vesting in a Receiver cannot 
arise. When the order of the 31st January, 
1918, was made the insolvent had not been 
&djudieated and the Oourt could not, there: 
fore, then appoint a Receiver for -the pro 
perty of the.insolvent.: The order of the 
sist January cannot accordingly be con- 
strued as appointing: the Official Receiver 
by implication Receiver of the insolvent's 
property. Then, it Be said, as has been 
contended by Mr. aradachari, that the 
Official: Receiver was the agent of the 
Oourtfor the sale df the property? I do 
not, think that on the facte of the present 
case, the theory of agency can be upheld. 
Under s. 16 (m) (a) on the making»of an 


qrder of adjudication, if tLe insolvent's' 


property “does mot vestin the Receiver. it 
veste in the Oourt. On 3lst January, 1918, 
when the petitipn was forwarded to the 
Official Receiver an order of adjudication 
had not been made and the property, there- 
fore, did not vest in the Court, and it is 
thub diffleglt to accept the argument that 
“the, Official Receiver was intended to be 
constituted the Court's agent.for the sale 
. of the pro rty. Moreover, the words of 
the *rder ‘forwarded to the Official Receiv- 
er for disposal’ clearly show that the 
junctions whifh the Official Receiver was 
jo éXeroise were delegated judicial :fanos 
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tions under s. 52 and have no referenge to. 
the administration under s. 20 of thein-. 
Solvent eatate. 
narayanam Pillai v. Rajamami (9) and 
Subba Aiyar v. Ramasami Aiyangar (4) do. 
not apply to the facta of the present case. 
It wasnert suggested that the Court by 
making tbe vesting order, dated lst Feb-, 
ruary, 1921, should be deemed to have rati- 
fled the unauthorised bales. The question. 
of ratification does not arise as the Offi- 
cial Receiver did not purport to act:on: 
behalf of the Court. 
Mr. Varadachari based on the ground of, 
agency thus fails. - 

- Itis next contended, that -although the» 

fer was inoperative at the outset, it 
afterwards became operative under s. 43 of. 
the Transfer of Property Act. 

It rons’ thus:—‘ Where a, person errone-. 
ously represents that he is authorised to, 
transfer certain immoveable property and- 
professes to transfer such property for con- 
sideration, such transfer shall, at the option. 
of the transferee, eperate on any interest 
which the transferor may acquire in such, 
property at any time. during which the: 
contract of transfer subsists,” 


“Nothing in this section shall impair the ` 


right of transferees in, good falth.for,con-: 
sideration without notice of the existences of, 
the said option.” .- 

When the Official Regalos gold the pros 
perties in 1919 hé had no interest in them, 
and was, therefore; not competent: to. con-, 


vey them; but in virtue of the vesting. 
order, dated lst February, 1921, he acquired; 
an interest and the transfer operates ander 


g. 43- on that interest without any further; 
act: on the transferor’s: part. This is tha; 
contention and, in my opinion. it- ceems to, 
be sound and must- be accepted... The 
section embodies a rule of equity that when, 
a transferor purports tó convey a property; 
to which he has no- title, the transferee 
raat be satisfied out of an ab ah kak 
the tranaferor may: afierwerdó nog 
the same property. All the Pic te ar 
of the section are here fulfilled. There waa 
an erroneous representation by the Official, 
Receiver that he was authorised to trans« 
fer the property. There was no order. 
appointing him a Receiver and the property 
had not vested in him. .Believing he. had; 
the right to deal with it he con Yee the) 
property. Therepresentation was, of course,, 
not express, but express representation. is; 
got necessary under the law. Representa, 


For these reasons, Sankara--’ 


The contention of: ` 
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tion of ownership was implied in the very, 
act of transferring the property and such. 
an implied: representation is sufficient for 
the purposes of the Section. [ Angannayya. 
v. Daroor, Narasanna (12), and Shephard 
and Brown's Transfer of Property Act 
Commentaries tos, 43 | It was next con-. 
tended thats. 43 does not apply, because 
the preamble to-the Transfer of Property 
Act states that the object of enacting it 
was to define and amend the law relating 
to the transfer of property by.. act of par-, 
ties and it'is suggested that the act of 
the Official Receiver does. not fall within 
the description of “act of. parties”. I find 
this to beafallacious argument The ex- 
pression “by aet of parties’, connotes that 
the scope’ of the Act is limited to volun-. 
tary transfers as distinguished from trans- 
fers by operation of law; When the pro- 
perty vests in a Receiver oa insolvency, 
there is a-transfer by operation of law but 
when a Receiver transfers the property to 
an alisnee, the alienation is a voluntary 
transfer and. is as much an “act of parties" 
as any transfer by. a priyate individual. 
Section’? (d) of the Transfer of Property Act 
is next relied on as farnishing an argument 
against the application of s. 43.. The 
material portion of s..2 (d) reads thus:—. 
“Bat nothing herein contained shall .be 
deemed to affect any transfer by operation. 
of law or by, or in execution of, a decree or. 
order of a Oourt of competent jarisdic-. 
tien.” , 
~ This provision makes it clear that trans- 
fers by opétation of law do not come with- 
inthe scope ofthe Act, but, as I have said, 
the sales in question are not such transfers. 


Jt is next obvious that these sales are not 
nsfer8 in execution ofa decree or! order 

of a Court of competent jurisdiction. There 
tembing ' the only other part of the section. 
Are these adles transfers by a decree or 
order of a Court? It isimpossible to te- 
gard these as such. There is, in the present 
ésse, no decree òr order which may be said 
to have the effect of transferring these 
roperties. Section 2(d) does not stand in 
he' way. Next, it is said that the section 
does not apply to salses forbidden by law 
én the and of public policy. This. is 
fot such a sale and this argument is 
équally untertable, It is lastly contended 
that s. 43 does not prevent the ineolvent's 
fons from attacking the sale. I am un- 
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able: to follow this argument. The section, 
refera.to transfer of immoveable property. 
What the Receiver transferrdd was un- 
doubtedly immoveable property. In so 
transferring immoveable property he erer- 
cised the Hindu father's power to dispose 


-of his son’s shares. The question is, what 


is that that he tranaferred?. Whether in. 
his capacity as the assignee of, the ineol- 
vent or as exercising the insolvent's power 
of disposal, what the Receiver actually did 
wasto transfer immoyeable property. That 
is all that the section requires and I do 
not see how if the Receiver is bound by. 
the transfer, the sons are not. I may take 
an illustration for showing how misleading 
the argument of the learned Vakil for the 
insolvent’s son ‘is. Let us take asimple 
case "of the father himself transferring the 
property. Let us assume that the father 
acquires & property by purchase aa joint 
family property. Soon after its acquisi- 
tion the father sells it for justifiable pur- 
It is: subsequently found that on 
the date of the transfer by the father, his 
title was defective as he had not taken, 
Bay, a release from some party with an out- 
standing title. When the defect is dis- © 

covered it is cured by the father taking - 
the necessary release deed. Oan it be said 
thatthe sons in this case can take ad: 
vantage. of their father's deféct of title and 
contend that the property has not passed. 
tothe transferee? Similar instances. may 
be given of cases of ward and guardian or 
beneficiary and trustee.’ In these cases iit 
is impossible to uphold the,,contention that 
while the: law. forbids the actual trang- 
feror to rely upon his own defeat of title, a 
third party for whom the transferor acts 
can, however, defeat this equitable rule an 

commit a fraud. I am olearly of the opin- 
ion that s. 43 applies and I, therefore, 
accept the contention based on that section. 
. Another point has been urged by Mr, ° 
Varadaehariar, namaly, that the Court is 
bound to set right its own mistake and for 
this he relies upon the very sftong observa- 
tions of Lord Macnaghten in Mahomed Kala 
Mea v. Harperink (11). I am not prepazed 
to say that this contention is unsound, but 
I refrain from expressing. any oplnion aj 
present on that point. . 

+ The appeal fails and is dismissed with 


eee Patent Appeal No. 126 of 1924 fol- 

we. . Be ded us 

: Ourgenven, J »—T agree that the ordai ^ 
e. . 


1 


of 3lst January, 1918, was not a vesting 
ordêr, if only for the reason that under 
8. 56 of the Provincial Insolvency Act the 
Court cannot pass such an order before the 
order of adjudication is passed. 

Three separate lires of argument have 
been employed to support the position that 
the Court can validate its Official Reoeiver's 
sale by passing a subsequent vesting order. 
The first is thatif the property does not vest 
in the Receiver it vesta in the Court, and, 
the Receiver, being an Officer of the Gourt 
we may regard Oourt and Receiver as one, 
and an.aet done by either aa done by that 
single agency. The second argument would 
make the Receiver the Court's agent, thus 
enabling the Court to ratify an act under 
s. 196 of the Indian Oontract Act. “The 
third argument is based on a. 43 of the 
Transfer of Property Act. ; 

I do not think it necessary to discuss the 
merits of the first and second arguments, 
because it appears to me clear that the case 
may be brought unders 43o0f the Trans- 
fer of Property Act. That section is a 
branch of the Law of Estoppel, and the 
first requisite is that the transferee should 
have been misled into the impression that 
his transferor had title to transfer. It 
appears to me that wherean Official Re- 
ceiver sells the property of an insolvent, 
it may be presumed: without more that a 
purchaser erroneously believed him to have 
authority to do go, and itis not necessary 
in order that such purchaser may be pro- 
tected . under g. 48 that he should have 
instituted any further inquiries, The seo- 
tion itself contains nothing which would 
make it inapplicable to a sale by a publio 
servant, but reliance has been placed on 
fhe terms of s. 2 (d) and, should any am- 
biguity be found therein, of the preamble. 
Section 2 (d), proyides that nothing contain- 
ed in the Act shall be deemed to affect 
“any transfer by operation of law or by, or 
in executién of, a decree or order of a 
Court of competent jurisdiction......... ice 
No diffculty seems to be presented by the 


' words "transfer by operation of law" which, 


hoever widely they may be construed, 
cannot govera ssle by a Receiver of an 
ansolvent's property. Such asale is frequ- 
enfly a matter of discretion and so a vol- 
ugtary act on the part of the Receiver, as 
the purchase is om the part of the buyer, 
and, althoggh, the Receiver may be a 

blic offcer, the transaction is not the 
ess an act of partieg on that account. The 
%e 
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ordinary rules relating to stamps and re- 
gistration apply to such sales. 

The next phrase to be considered is "by 
a decreeor order ofa Oourt of competent 
jurisdiction.” It would, I think, be a mis- 
use of language to say that a sale was by 
order of the Court for the mere reason that 
the Court had passed a vesting order in 
respect of the whole assets. An Official 
Receiver is not required to obtain the 
Oourt’s sanction before selling any portion 
of the property, nor is such sale subject to 
the Oourt's confirmation. There is an 
Allahabad case Gaya Prasad v. Baij Nath 
(1) in which the question was raised but 
not decided, whether & sale by the Official 
Liquidator, in the process of winding. up 
& company, fell within s, 2 (d) of the Trans- 
fer of Property Act, but since the learned 
Judges observe that without the order sanc- 
tioning the sale the defendant would have 
got no title from the Oficial Liquidator, I 
infer that there was a specific order of 
Court sanctioning that particuMir sale. If 
that was go, the argument- for excluding 
such a sale from the provisions of the Act 
would be stronger than.where only 8 
general vesting order has been passed. 
Nevertheless, enough . doubt was felt fdr 
the Bench to add the advice that Official 
Liquidators who take leases &nd subséqu- 
ently as such liquidators sell the interest 
of the lessee had better, for their own pro- 
tection and to avoid any question of their 
continuing liability, execute in favour of 
the purchasers written assignments of the 
leases and. see that they are ‘registered, 
In other words, they should observe the 
formalities required for a transfer by act 
of parties, n 

There remains to be considered the 
effect of the words "in execution of a decree 
or order of & Court of competent jurisdic- 
tion," and it would, I think, be unduly ex- 
tending the meaning of these words to 
hold that a sale of property vested in the 
Official Receiver by order of the Court is in 
execution of that order, In one senge, no 
doubt tbe gale is in pursuance of or "in exe- 
cution of" the order, since such an order 
bas ordinarily in contemplation a realisa- 
tion of assets by sale. But attaching to 
"execution" the meaning which it bears in 
relation of judicial proceedinge, I conclude 
that such a sale falls outside the scope of 
the exception. J agree, therefore, that the 
appeals must be dismissed with costs, 

Y. N. Y. f Appeals dismissed, 
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OUDH CHIEF COURT. 
Sgconp Orit Appnan No. 406 or 1925. 
November 24, 1926, 

, Present: -—Mr. J ustice Misra and ' 
Mr Justice Raza. . 
GAJADHAR LAL AND OTESK8— 
DBFBNDANTS—ÀPPBLLANTS 
versus 
.MAKHAN LAL-—PLAINTIFF— 

. RBSPONDBNT. T 
` Hindu law—Alienation | by widow— Consent of 
versioners —Reversioner joining | sale-deed, kaa of 

Consent: of whole body’ o 


A tne. deals rahe a vu widow ora Hindi 


miy be valid and oe the actual ee 
e presumption of legal necessity or of reasonable 
enquiry and honest belief raised by such consent Is 
not rebutted by more cogent proof But the mere 
fact that one of the reversioners was a party to a 
dale-deéid is not sufficient proof of his ‘consent to tlie 
sale, where he joined ined the ale deed merely because his 


y the conseht of thè whole’ body 
ating the next rake uld be 
obtained heh there may b^ ca&és in which 
olroumstanced may "ja d strict enfórcémen 


PBoprngi Be inesse Ki anokariika Bakkih Bing | à» 


Appeal against a judgment and deoree 
ef the Third Additional District Judge, 
Lucknow at Sitapur, dated the lst May, 
1925, setting aside that of the Subordinate 
Judge, Kheri, dated the 26th August, 1922, 

Mr. K.P. Misra, for the Appellants: 

Mr, Naimullah, for the Respondent. 


FSUDGMENT,—This is a défendanir 
Mech arising out, of a déólarátóPy suit, 
he circumstances out of which this suit 
has, arisen BO far ás they ars material’ to: 
3s.  jüdgrient, may bs very’ shortly sfat- 


utamana Ganedhi, Musammat Batasho 
and executed è sale deed in 
fayour of Tonie Lal and’ Buri Prasad 
(deféndants. Nog I and 9), in respect of 
certain zemindari sharés in Chitta- 
ur and Bebra Moti, id thé 

heri, for aŭ, oste sible’ cbsteration of 
Rs. 1,596 on the 7 


ETE the’ o pie of Rs 40: and T 50- 
ua ne Ih cash wi the tine’ 
athe x: he ' gaT- deed, the reat 


mE  danbEix rar. v. xir LAL.” 


. trict Jud 
findings rl 


‘istrict’ of 


` of March, 1914 Ex-: 


1} 
of the consideration was madé up of sóme 
previous loans or pre-existing debts dud 
to the defendants Nos. 1 and*2 or made 
payable tosome other persons. The shares 
transferred by the threg executanis were 
separately specified i in the deed.. 

Ta the pret suit we ate concerhéd only 
with the property "oh originally belonged 
to Ohhabb P aba Bratman, husband of 
Vigne Ginah a and. which she inherit- 
ed from her gons Sheo” Prasad and Girwar, 
who died iseweless Sometirüe'after ihe.d eath 
of their father Ohhabbà: .Maákhan Lal and 
his brother, Hira Lal (ore df the” three 
exécütants to the sale-déed id- 
are, admittedly, the ‘next. réversiofére of 
Sheo Prasad and Girwar. 

Makhan Lal brought the’ present suit for 
a declaration that the sale o te shdre 6f 
Sliéo Prasad and Girwar máde by” Musams 
mat Ganesha was not made for’ doy legal 
nécessity, and'was not, therefore; binding 
on im after her death. 

“The claim’ was rebisted, by the defendanis 
Nos. I and 2 and somé dthér defendants, 

The sdit wad dismidded by the’ leariéd 
Subordinate Judge of Kherion the finding 
that the bulk óf thé cónsideratio money 
(i.e. Ra. y was taken by .Musámmat'.Qa- 
nesha’.for légal oe 

The plaintifs’ appe Was, however, ale 
lowed. by the léürnéd Additional Dis. 
who decieed the oldim’. ox ‘the 
that’ the' alleged pre-existing’ 
debts, in cbrisideration of, which the’sdle 
in question’ wad made: by Musavimat Gane~' 
she, - Had’ not’ ‘been inéürred for any le al’ 
necessity, (2) that’ Nai as were . 
évér made by thé créditord gl di 


drês of sich necéséity, and Tor pir it i 
nöt als aátiðfactorily that” t 
platntif and, his brother, Es rai, "had E 


“the | to HH ate‘ in questio 


uestion) i 


6 contesting’ a have’, now . 


coms’ to this Court in gêcênd | crm 
6 think there is no subs apes in’ 
sppedl, which id're&Hy dodaludéd” by fin 
ngs of facts. 
md "or eá&rnéd. Oo Juss! has ats 
ptéd ow that thë dies of dhe’ 
ja dn Ka District Judge ak to 
fhe absence of legal nedessity; is rota 
d should nòt be &dcepted'b is Oe 
s afe not préparéd’ to “daten nii ón ón* 
that point., We have carefully examined 
the détail of tie] ka gin, Teate debts in x quee. 
tion, and the e 
agree with (thé E Kadang d Judge * 


48 


: ps there is no reliable evidence on record 
-Bhow t 


| that there was really any legal 
1ethssity "for Contracting thé debts in ques- 
ion, " ^" , ; * : 
| A person who deals with a Hindu widow 
ot a Hindu mother, having a limited estate, 
is bound to establish the facte which justify 
he transaction under which he claims. 
The cófitesting defendants in this case have 
failed to establish euch facts and the learn- 
ed Additional Judge was, perfectly right 
in holding that. do feel necessity for the 
transaction in -question was. made out, 
Aljenation by'a Hindu widow or a Hindu 
mother without proof, either of legal, neces: 
wity or of reasonable inquiry and honest 
bélief as fo ita existence but with the con; 
Bent of the next reversidner or reversionerá 
for the time being, may be valid and bind- 
ing on the actual reversioner, if the pre 
sumption of legal necessity ‘or of reason- 
able, inquiry arid Honest belief, raised by 
such consent is not rebutted by more co- 
gent proof. But in this case the defendantd 
have failed to establish that the plaintiff 
and his brother Hira Lal, had consented.to 
the sale in question. .lt is true that the 
plaintiff's brother, Hiralal, was one of the 
executanta of the sale-deed in question, hut 
there ‘is ‘no sufficient proof of the fact that 
he, had really consented to,,or admitted the 
validity'of the sale of the-share in digpüte 
by ;Mysainmgt Ganesha., He joined in the 
sale transaction merely because he had also 
transferred some of his own’property under, 
the sale-deed. There is nothing in the deed 
to. sHow that Hira Lal had given bis consent 
to the sale of the share.in dispute by' 
usammat Ganesha. It had aleo been foun 
that the plaintiff'was not even present at 
ile sale.” The presence of Hira Lál cannot. 
afféct ‘the -plaintifi's rights anyhow.’ The 
plaintiff was as much interested in the 
reyersionary rights as his brother Hirg Lal. 
As pointed ont by their Lordships of the 
Privy, Conc?! in .the case of Bajrangi 
Singh x Mdyokarnika Bakhsh Singh (1) "'ox-. 
dinarily the censent of thé whole body of 
rsons constituting the. next reversion 


l Should be'sbtained, although there may be, 


cag » in which spebial circumstances may. 
rendet the strict. enforcement, of this rule, 
impossible.” jn the case- of Ghistawam, 
Pande v. Raj Kumari (2) where it was found’ 

fo 35 LA. f; 12 C. W.N 74:9 Bom. L R 138; 
6$1112J.760,.3 Mon. 1, 5 A. Lado); "M Acl: 
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as a fact. upon “the evidence that a transfer 
of her husband's property made by a Hindu 
widow was not a transfer for valid legal 
necessity, it was held that the fact that the 
next reversioner had joined the widow in 
making the transfer, did not render it valid 
and binding even as against the remoter 
reversioners, The ruling of their Lordships 
of the Privy Council in the case of. Ranga- 
sami Goundan v. Nachiappa Goundan (3) 
shows that the consént of such reversionera 
as might fairly be expected to be interested 
to quarrel with the transaction will be held 
to &fford & presumptive proof which, if not 
rebutted by contrary proof, will validate 
the transaction as a right and proper one. 
"Theré are no special circumstances which 
might render the ‘strict enforcement of the 
rule impossible in this cage. . 
. We think the learned Additjonal District 
Judge was perfectly right in holding in 
this care that the plaintiff ia entitled to 
the declaration aeked for. No case has 
been made out to disturb the judgment of 
the learned Additional Distiiet Judge. 
Hence we ‘dismiss the appeal with costs, 
The decree of the lower Appellate Court is 
confirmed in all respects. 

“AVN. AT | Appeal dismissed., . 

(8) 50 Ind. Oas. 498; 42 M. 533; 30 M. L. J. 493; 1T 
Ac L. J..580; 29 O. L J. 530; 21 Bom L. R. €40; 23 
O. W. N. 777; (1918) M. W. N. 262; 24 M. L. T. 5; 10 
(5 0) 105; 46 LA 72; 1 U. P. L. RAP, O) 66 
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MADRAS HIGH COURT. 

IN Tae MATfHxE OP Tun INDIAN Spaorrid 
RALIRF Aor, BEQrION 45 AND IN. TAH MATTBR 
i or Taa Orry MuNnIOIPAL Aor.. ET 
E : | October 7,1926. .. > i 
Present; —Mr. Justice Srinivasa Ayyangar. 

T. EKKAMBARA Segue AND ANOTHBE—. 
a ENG BTITIONBR E 
— versus, 00 007! 
Tan COMMISSIONER or Tua MADRAS 
QORPORATIO N—Rasponpant. 
Specifio Relref Act (I y 1877) 
adras 


writ of, power “to istue— 
(IV of 1919), 4 55 (£)—Rules for conduct of electrons, 
Tro? to 6-—Provision wm 8.65 for holding election in 


Y can be dis, 
«whether | tory. 
niall case Government of India Act, 1019, O $ 10, 


7 


4 


"(X of 1897) s. SI—Noti 


* 
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Geo. V, c. 101), es. 46, 49—Repealing and Amending , 


Act (XXXI of 1980), Sch. I—General Clauses Act 
1on— Presumption as 
to validity—Notification by order of Government, 
whether can be treated as one by Governor acting wuh 
Ministers—Evidence Act (I of 1872), + 78—Proof of 
Government notification. — ' 

‘The direction contained in s. 55 (2) of the Madras 
Oity Manicipal Act that in cases of vacancies arising 
by efflux of-time in the office of Divisional Councillor, 
ths Commissioner should fix a date for election in 
the months of Auguat and September is merely 
directory and not mandatory. Even ifthe direction 
ean be regarded as mandatory, it would only in- 
dicate: that the power of the Oommiseioner to fli a 
date is limited to the months of August and Septem- 
ber. The power of the Governor-in-Oouncil under 
the rules to fix fresh dates for the holding of an 
election is not affected thereby. [p 22, col 3 

- The power of the Governor-in-Oouncil to fix a date 

r election under r. 5af the Rules for the conduct o? 

ions under the Act is not.oonlined to the sole 
Parra ep of the decision of the Commissioner or 

Ohlef Ju Small Cause Court, being given within 
3-days of date fixed for an election. It provides 
for exercise ofthe power recognised to exist in 
the Governor-in-Oounail on any one of the occasions 
on which such exercise may become necessary. 
Therefore, under r. 5 of the Rules, it is competent to 
the Governor-in-Qoun 
Fea i een a adn 

cases p ure 
bitara PT 3 and 4 relating to fresh nomina- 

tions. p $2, ool. 2.] 

^ Rule 6, however, which requires 3 days’ notice 
"being given of all elections cannot be so dispensed 
mand must beobserved in all oases. [p. 24, col. 


a] 
* Rule 6 CHE SGT pakan the date of the election. 


being fixed at time when. the Schedule of candi- 
dates is poblog, and the olear and indisputable 
object of tha rule isto give notice of the date of 
the election and ihe names and other details with 
ead to the candidates for the election. (p. 33, col 


“A notification for the holding of an election without 


A 
the 3 days’ interval contemplated by r. 6 is 
dr ko p y illegal 


ve. [ibid] f 
€ There is no warrant for the i ha in- 
papi any distinction between substantive rights 


word ‘repeat’ in r.5 clear that where 
IT. 2 to 4 are dispensed with, the entire process of 
nominations, eto., need not be through again 


and that the election may be held taking it up at the 
int at which its further progresa became chackat. 
such a case, however, the indicated in r.1 


proceed, - 
ste be wi order. [p. 24, 
rs du ee 
Midi Gy Met. cedar DAS Mie o pe 
s E 
oedure prescmibed in rr. 3, 5 and 4 should be ren 
posed. Ths burden of establishing thet there has 
sen a direction to the contrary by properly oon- 
stituted authority is on the person who 
tion frodi the normal opsration of the provisions of 
red. pd 90L 4]: -, D gati QM 


oil to issue a notification fixing. 


Claims exemp-_ 


The reference to the "Governor-in-Oounoll" in the 
Madras Oity Municipal Act cannot, in co ahca 
with the ganeral intent, be regarged as ahything 
other than a reference to the Executive Govornment. 
After the Government of India Act of 1919, when the 
wnole subject of local Salf Government has become 
transferr: from the Governor-in-Council to the 
Governor with the Ministers the expression “Go- 
vernor-in-Council" in the Act should by virtue of the 

rovisions of Act XXXI of 1920 now read as the 

vernor acting with Ministers as provided in a. 40 
of the Government of India Act, 1919. [p. 27, ool. 
L ' 
A aeording to the. provisions contained in cll of 
&. 49 ofthe Government of India Act of 1919 it is 
only when an order or proceeding is authenticated in 
the manner referred to, that the order or proceeding 
cannot aan into question 1n & Court of Law. [p. 
27, co 

Bection 78 (1) of the Evidence Act applies only to 
proof of documents, or, in other words, it is ya 
provision for the notification being proved by the 
production of a copy of the Gazette and cannot prove: 
that the authority promulgating a notification , was 
the Governor with the Ministers when the notification 
does not purport to say so. [ibid] 

When certain powers are given by Btatute to ths 
Governor acting with the Ministers one of two 
things must be clearly established, either that the 
power was as a matter of fact exeroised only by the 
Governor with the Ministers, or else that the power 
is notifled as having been so exercised asto mako it 
incapable of being called into question. [p. 28, col, 


1. E 

kale 5 contemplates not merely the fixing of a date 
but also the exercise of an important jud t with 
regard tothe dispensing with rr 2, 3and 4 and the 
requirement of the rule that the dispensing with shall 
‘be by the special order of the Governor with the 
Ministers muat be strictly carried out It isnot a 
power that can bed or that can be exei 
under any departmental rules by any persons other 
than the persons constituted as the proper authority. 
[p. 28, ool. HN 


, An order, therefore, purporting to be issued by the 
order of the 
Government cannot be treated as one issued under 
the authority of the Governor-in-Oounail acting with 
moe nd] is, therefore, not in accordance with, 

w. 

The right to nominate a candidate is undoubtedly 
part of the franchise and a denial of that right @oas: 
constitute a denial of the franchise, Where that. 
"EN is denied, a many by suit after the election is 
5 d, prp be regarded as aff adequate remedy. Lp. 

, col. 1 . 

Although by s 50 0f the Specfüg Relief Act the: 
Me manas Aan 7 ed, a. 45 has 
cod the law wit thereto and h 
Qourt has power under the section to deos ay 
against public. officers for enforcement of public 
dutids. [p. 20, col 3.) 

` Appeal to the High Court, Original Side, 
under s. 45, Specific Relief Aot. e 


Mr. N. Chandrasekara Iyer, for the Peti- 


tionerg, ; : 
Mr. 8. Rangasami Iyengar, for thee Re- 


"Bpondent. | : i 
JUDGMENT.—Late in the afternoo - , 
of Wednesday last weakthe 29th Septem , 


X . 
. 


Government, Ministry of Local elfe. 


‘late stage at which 


"en. 


ber Mr. Alladi Krishnaswami lyer pre- 
sented*this petition urgently and moved for 
a rule nisi. 

The application is by. two voters in the 


Municipal Electorate of the Royapetta or the. 


99th Division of Madras City and is for & 
mandatory order under a. 45 of the Specific 
Relief Act against the Commissioner of the 
Oity.Oorporation restraining him from 
holding the election of the Divisional 
Councillor for that Division otherwise than 
in conformity with the rules relating there- 
to. 


It was stated that the election had been. 
Announced to be held on the following. 


day the 30th September and the appli- 
cation was moved and argued ez parte for an 
o:der nisi. 

Haviog regard to the short time within 
which Ihad to make up my mind and the 
the application was 
moved and what may be regarded as the 
Berious consequences of stopping an election 
announced to be held on the following 
day, I should have been disposed to refuse 
an interim order, had I not had prima facte 
grounds to satisfy myself that some of the 
questions raised were of such importance 
that even the consequences of the stopping 
of the ‘election would not comparatively be 
by any: means serious. It was thereupon 
that I issued an order nisi and made it, 
returnable on the following. morning to 
be heard asthe very first motion in the 
list. 

The order nisi issued by me was in terma 
merely restraining the Commissioner from- 
holding the election until further orders of 
the: Court and it was so made expressly for 
the purpose of enabling the Commissioner 
to hold the election onthe 30th itself ifin 
the course ofthe day I should come to the 
conclusion thatthe Rule should not be made 
absolute and should be discharged. But 


as it. was, neitl*er side was able to finish" 


the argument dh that day and Mr. Rangasami 


ent 
idea of holding theelection that day in any 
case, “The matter has now been ae te at 
t length on both sides by Mr.. N. 
Ban dranckara Iyer for the applicants s 
ing every possible contention and with great 
ingepuity and astuteness and by Mr. B. 


Rangasami Iyengar for the respondent the. 


Commissioner pf the Corporation with great 
streguousness, and considerable learning, 


pud' research raisittg ag it: seemed to me' 


] » + 
e 
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akan ed the learned Vakil for the res; ond- . 
80 intimated to me that there was no 


H 


every point that could possibly be urged i in 
the matter. And] have also taken time 
for a consideretion of two or three of the 
many questiong that have been raised‘and 
argued on both sides, because though in, 
respect of most of the matters I had no 
difficulty in arriving at conclusions as the 
discussion proceeded. and closed, still with 
regard to some of the matters:I have . felt 
great difficulty in coming ioa- satisfactory 
determination. 

I may also add that having régard- to alt 
the circumstances" I have deemed it desit- 
able to pronounce my judgment j in the case 
as early as possible. '- 

An objection, in its nature preliminary. 
was raised to the “gustainability of the 
application iteelf on the ground that in the 
notice of motion, the writ applied for, is, for 
what is called a mándamus and: that under 
8' 50 of the Specific Relief Act the power of. 
the High Courts has .been taken &way to 
issue any writ. of -"mandamus;- Though I 


cannot say that the learned Vakil tor the’ 


respondent was not entitled: to take the’ 
objection, it cannot possibly be regarded as: 
of any substance because the application id’ 
expressly entitled in the matter of s. 49: of | 
the Indian Specific Relief Act, and it ia well 
known that in spite of the abolition by s. 
60 of the writ of mandamus theprofession 
and the: publie alike have. still con- 
tinued torefer to an order. under B.'45 às a 
mandamus because, as it may well , be, of a: 
2 having merely codified: the Jaw with 

d thereto. . 

had, therefore; no hesitation in rejecting. 
Buch a preliminary objection which- could, 
not be regarded as an-objection -even to the 
form of the application: : 

For a proper appreciation of ‘the cohten: 
tions d respectively on both sides, it. 
will be useful at this stage briefly. to re- 
capitulate thé’ evehls arid' proceedings: 
which ultimately culminated in thé present 
penuon. 

One O. A O: K. TakáhrnbgaR: Ohetty was: 
oneof two candidates nominated’for electi n 

asthe Divisional’ Counéilr for the: 29th 
for the Royapetta Division of ihe Gity. Thé 
last day for the nominations: being. máde: 
was the 17th- August, 1926. H would appear 
that this Lakehmanan: oy having been’ 
an Honorary Presidency Magistraté of tHe’ 
City’ and apparently with a view to obviate 
any objection to his nomination-for elegtion . 
having regard to the; terms of ar: 52cl: .1 - 
(b) (4) of the Madras Oity Mania: Acti 
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which disqualifies’ a Presidency Magistrate 

for election asa Councillor, sentin his re~ 

signation- asthe Honorary. Presidency Magis- 

trate on -or-about llth August, but that the. 

notification of the Gevernment accepting his 

resignation did not appeartill the 19th of. 
August, that is to -say, two. days after the 
date fixed -for.the nomination of the candi- 
dates for the :Division:: On' the ground; 
therefore, that the said: Lakshmanan Ohetty. 
was -at the date of the. nomination a Bre- 
sidency Magistrate; .an' objection to his 
nomination: was.preferred : before the Com- 
migsioner of the Corporation purporting to 
be -under r.-4 af the ‘Rules: framed. for the 
nominstion:of candidates and for the con- 
duct of divisional.electiorig, ‘The Gommis- 
sioner upheld-the objection and disallowed: 
the candidature of Lakshmanagu Chetty, and 
thereupon under.the same rule:& revision: 
petition was flled before: the Ohief Judge 
of the -Small:Gause’ Court:at Madras and he 
delivered his decision confirming the deci- 
sion of the Commissioner; on the 21st ef 
September, 1920. . >> INE: 1 

‘Thereupon ‘by notificatioh in ‘the Offlcial 
Gazette dated the 2lst.of September, 1926, 
the 25th of. September was fixed for holding 
. the election.of the. Oounoillor for the Divi- 
Bion and in and by thatmotification the pro- 
cadure prescribéd.by rr. 2,8 and 4 of tha. 
said Rule’ was ordered:tobe dispensed with, 

In the'meantimes.civil revision peti- 
tion haying ‘been. filed‘to the High: Odurt’ 
against the judgment of the Ohief Judge 
of the: Small .Gause Oourt, the ‘election 
announced for the 25thof ‘September .was 
stayed by an injunction of the High-Coart’ 
but was ultimately dissolved by order of 
the High Court on the 28th of September. 

‘On the same. evening another notification 
was published'in the Official Gazette fixing 
‘the 30th of September as the: date for hold- 
ing.the election. “The present application,- 
therefore, came to.be made on the 29th of 
September as stated above: 

At this stage: it. will be convenient: to. 
refer to and deal with a-point, not exactly 
&:ontentien,. raised in the:ó6ourse of the 
arguments by the' learned. Vakil for the 
respondent. "Under: 8. 85 ‘of the Madras” 
City Municipal Act, cl::8, it is. provided 
that vacancies arising bv efflux of time in 
the office of Divisional Councillor shall be 
filled at Óórdinary'  eleotiong which shall bes 
fixed by.the Commisaioner.to take place on’ 
Buch days:in.;the months ‘of August’ and. 
September-next: preceding the vacancies as 


21. 

he thinks flt. On the wording of “this 
clause, it was said the contention wquld'b'e 
open that a valid election fer the purpose 
of filling up a vacancy.caused by efflux of. 
timé could only be held in the montha of 
August and September. It must be ad- 
mitted thatthis clause in the section, even 
like many other sections and clauses in 
the Act as well as in. the Rules, is unhappily 
worded. .It-isa matter very much to be 
‘regretted that in legislative enactments and 
rules having the force of law it should not 
have been possible to attain a higher degree 
of clearness and precision in the language 
employed. This only points to the ‘great 
necessity that there is for.a trained body 
of legislative draftemen co-operating in the 
task of legislation, having regard to the 
conditions and hurry in which legislation 
is at present carried on in the Legislative 
Councils of the country. But, however, looge- 
ly and incorrectly the clause above referred 
tois worded, it is impossible-to construe 
it as prescribing as 4 condition for the 
validity and legality of an election, that it 
should .be -held- only in the months of 
August or Beptember.. If such had been 
the intention of the Logislature, the inten- 
tion might easily have been clearly indi- 
cated, for instance by the addition after the 
words “filled at ordinary elections” of some 
such words as "held in the month of August 
or September" or -by enacting a separate 
clause for the purpose, As it is, the provision 
is only in the nature of a direction to the 
Commissioner and even if the direction shall 
beregarded mandatory, it would only indi- 
cate that the power of the Commissioner to 
fix adate is limitedto the months of August 


_ and September. By cl. 1 of the same section 


the noon of the first day of November fol- 
lowiag is fixed for the purpose of th@ old’ 
term of office ceasing and the term of office 
of the new Councillor beginning; and in 
the following section 8. 06 provisions dre 
made for the contingency pf the vacancy 
not being filled by election.  Under.se. 59 
and 347 the Governor in-€ouncil is author- 
ised to make rules for the purpose of 
regulating the procedure with re to 
elections. Such rules have been med 
and while in those rules provision is made. 
for the Governor-in-Council fixing, fresh 
dates for the election, there is no provision 
in them preventing the Governmentfrom 
fixing any date beyond September, that 
is to aay, in the month of Oatober. I should. 
for my part, be incliped to regard the- 
.* 


e 
. 
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direction: in cl, 2 of s. 55 that the Commis- vested with any power to be exercised. only 
siofer should fix a date in the months of on the happening of a contingency, but: 
August and September merely as directory the correct view would be to regard the: 
and not. as mandatory. But in any case rule as one providing for the exercise in a 
it is impossible to accept the view that specific instance by that authority of the 
even though the date fixed for the expiry ‚undoubted power vested in the authority. 
of theold term and the commencement of and recognised by, that rule, of fixinga 
the new term of office be the Ist of fresh date for the election. It may be 
November, thereis no power inany person doubtful whetherthe Commissioner himself: 
ef authority:to hold the election in the having once fixed a date for election, is: 
month of Ontober if for any reason the empowered to fix another date without re’ 
holding of the election earlier should be ference to the Governor-in-Oouncil;if for 
prevented ‘or otherwise turn out to be any reason he should deem fit to do. so. 
impossible. It seems to be that the Legis- But it is clear .that under r. 5, when the 
laturein fixing the months of August particular contingency referred to therein 
and September asthe months during which should happen the Commissioner is re- 
the Commissioner should hold the election quired to report the matter to the Governor-. 
and the let of November aa the date for in-Council and have a fresh date fixed by: 
the commencement of the new term of them. -It is possible that this rule was 
office, must have had in contemplation the made specially having reference to the 
intervening month of October’as a pro- power reserved in therule for the Governor- 
vision for holding any postponed elections in-Oouncildispensing in special cases with 
even though they did not contempte any the procedure laid- fem in rr. 2, 3 and 4, 
postponement beyond 31st October. namely, the rules.relating to fre&h nomi- 
Ih&ve, therefore, cometo the conclusion nations, objections to nominations and the 
that there is no force in the view that was ‘decision on the objections. Having regard, 
ut forward that no election could at allbe therefore, to the wording ofr. 5 I am unable 
held ‘after the 30th of September. It is to agree with the contention that the rule 
because I came to this conclusion at avery merely creates a contingent power in the . 
early stage in the hearing of the petition, Governor-in-Oouncil, and I am .olearly- 
in fact, even when Mr. Alladi Krishnasami inclined to the view that the rule merely. 
Iyer argued the petition ex parte forthe provides for the exercise of the power re- 
order nisi that I was satisfied that no serious cognised to exist in the authorily on one of 
consequences could really flow from the the occasions on which such exercise be 
election being prevented to be held onthe comes necessary. ` E 
80th of Beptember as notified. The second part of the contention with. 
'I shall now proceed to deal with the, regard tothe power to publish the notiflca- 
various arguments of the learned Vakil for tion was that the rule contemplates only 
the petitioners but not in the same orderin one fresh date being fixed by the Governor- 
which he presented them. It was contended in-Oouncil and not a series of fresh dates 
by him that the present notification to hold from time to time or as occasion may re- 
the @ection on the 30th of September was quire Itis impossible also to agree with 
purported to be under r. Sof the said Rules, any such contention. The general principle’ 


that the rule provided only for the Governor- 
ineCouncil on the contingency referred to 
in that rule, nam&ly, of the decision of the 


of interpretation of Statutes requires that in 
the absence of anything to the contrary in 
the context or otherwise, a power being. 


Commissioner "gr the Chief Judgeof the given for effectuat ng a purpose may be 
Small Cause Oomrt being given within exercised not only once but'as often as 
three days of the date for election, and may be neceasary for effectuating such. 
does not provide for the Governor-in- purpose. Apart from such general prin- 
- Oouneif exercising any such power on any ciple altogether, there can be. no doubt 
pther contingency or more than once. Such that in this case the rulés framed 
argument has become possible and even would have, under cl. (e) of s. 348, the. 
plausible because of the very unsatisfactory same effect as if enacted in the body of the 
Way in which the rules have been loosely Aot itself, and that cl. 13 of thé Madras 
worded. It seems to me that it will not be General Olauses Act I of 1891 would em- 
a proper constryctien of the rule to hold power the authority to exerdise the power. 
thaf the Governor-in-Council is by therule from time to time as occasion requires: é 


. 
e e 
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^ The *next contention on behalf of- the 
. applicants that I-shall deal with has again 
reference to the termsofr.5. The argu- 
ment was somewhat as follows;—Under 
r. 5 the Governor-in-Oouncil is empowered 
to fix a fresh date for election if there 
should .not be three days between the date 
on which the decision either of the Com- 
missioner or the Ohief Judge of the Small 
Onusé Oourtis given and the date fixed 
for election. Though the rule does not 
Bay so in express terms,. the intendment 
of the rule is perfectly clear-that the 
fresh. date to be fixed by the authority 
ghould be such as to afford of three. days' 
notice being given; because -otherwise it 
would defeat the very primary purpose 
of the rule. In this case the noțifica- 
tion was on the 28th fixing fresh date 
for election on the 30th. The election; 
. therefore, notifled for the 30th is against 
the real spirit of r, 5. There is a great 
deal of force in this contention. But it 
seems to me that the three days referred 
to inr. are the three days indicated in 
r.Ó and not any different period of three 
days.” Itstrikes me that the framers of the 
rules intending to provide in r. 6 three days’ 
notice at least for all elections, made by way 
of anticipation, in r. 6 provision for the 
date fixed for the election happening to 
fall less than three days after the decision. 
with regard to the validity of the nomina- 
tions of candidates, It will, therefore, be 
proper and convznient to deal ‘with this 
objection also only as partof the objection 
rion on r. 6 with which I now proceed to 
2 It was argued by the learned: Vakil for the 
petitioners that r. 6is not one of the rules 
` which can be dispensed with under the pro-, 
visions of r. Sor in- other words, the provi- 
sion inr. 6 should be observed with regard 
to all elections, and as that rule, on a 
proper interpretation, provides for three 
days’ notice being -given of all elections 
the election notified tobe held' on the.30th. 
without such three days" notice is bad. . 
It seams to me that there can.really be 
no answer to this objection as. regards the 
election notified on the 30th. Mr. 8. Ranga- 
sami Iyengar the learned Vakil for the re 
spoodent attempted an answer to this objec- 
tion which. I consider to, be very ingenious, 
and in fact at one stage, waseven inclined to 
regard the answer as satisfactory. He argued 
that what r. 6 requires to be done is' that ai 
leust-three- days before the election; the Oom- 
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missioner should. flle -aschedule of 'vàtgf- 
nominations of candidates and publish thé. 
same in the manner indicated ig the rile 
that in the present-case- there was Buch ‘4 
publication on- the 218t of September with 
regard -to the election notified to be held 
on the 25th idem and that, therefore, the 
objection was not tenable. Putting. in 
other words, the argument of the respond- 
ents Vakil comes to this:-that the schedule 
of nominated -candidates may be published 
atany time before three-days fixed for-the 
election-and without notifying the’ daté 
fixed for the election and thatao far as-the 
eleetion itself is concerned, it may. be-held 
at any time' after three days ef such publi! 
cation without any noticeto the voters or 
candidates. No doubt the principal thing 
to be done, as indicated in the fule, is the 
publication of the schedule of candidates 
and on a literal construction of the rule, it 
may be possible to agree, with the conten- 
tion of the learned Vakil. But L-am peri 
fectly satisfied that this isnot the trueor 
proper construction and that the adop- 
tion of such construction- would lead td 
monstrous and absurd resulta and, could 
not -poæibly have been intended by- the 
rule-making authority: The object of thé 
rule is clearly:to give’ notice to the voters 
and the candidates for the election to be 
held, and I cannot agree that the ruld 
should be read -as though- that notice of 
the election may be given- without notify- 
ing the date of the election. The expres 
sion “three days’ -refers to a period of 
time and the proposition ‘before’ indicates 
that what follows that word, even though 
not in itself a point or period of time, 
is still regarded for the purposes of the 
rule a8 an event from which the - period 
should be computed. -Therule clearly com 
templates the dateof theelection having beet 
fixed at the time when the gchedule of candi- 
dates is published, and as I have alreadye 
observed the clear and indisputable- object 
of the rule is to give: notice df the dateof 
the election and the names aad other détails 
with regard to the candidates for the elec- - 
tion., Pw 
If the contention of the learnéd Wakil 
for the respondent should be aceepted, it 
comes to this that the Oommiasioner’ may 
on the first of a month publish the gehe- 
dole of candidates for election as Djvi- 
sional Councillors for the particular divi- 
sion .and may hold the electign’ wit]iqutht 
all notifying the date~ of ,"iection ‘to (ha 


E m 


T 


or candidates or giving. only . gome 
m on the.preyious day. H is impossi- 
ble to ator a contention that would, 
necessarily ead one io suppose that the 
rule making \puthorities intended . | any 
such 3prepopterons result, If this .rule 
dhould net nor bé const ed as. providing. for 
Tiotice s oft the date .e e. election there. ig 
nó other rule, Oe pa apan notice, at 
&n sala ,in gages where: the date of the 
ji o changed. «have, dare “Nery 
tt e.h 


aten, in rep 
t Bak dee ebahing d 


ard on 

: Though L "hard thus . gomp to the conclua 
sion that the notification .of the 28th of 
Séptem ber. fixing the election to.be.held on 
ihe 30th was jégul,. 28. being against r.f 
it does not of course necessarily follaw 
that d “would be justified in isguing a 

andatory order ander.s.45 of the Specific 

lie T ;Agt res ‘the ‘holding of the 
Sion ;in this ease. [fit should i 
that ere remained on the date of the 
noti cation only gne valid nomination ofa 
pandidate -for elechion „and ‘that there was 
no right or possibility. of making apy. other 
nominations, it, „follows 'thátün t e, &bge. de 
of any contest. . the. election to be he 
won only be ,& merely formal ay 
and t 6. absence: ‘of three days’ notice of the 
élection, even though 
be calculated to injure inany manner the 
rights of’ any. pergon | whatsoever. In this 
eanection I ay.allide.to the. argument 

Mr..N. O handrasekara Iyer for the peti- 


hig ,conten- 
of the respong- 


tiogers that & right of "franchise included! 


a .rlght'to.canvaga for or, against a candi- 
date and that the provision as to three days’ 
notice: ‘should be regarded 88 material even 
the < qase of an uncontested election, 
gauge if would enable, the yoters to go 
abont.and .be6-that no one yoted for .some 
particular ‘candidate. J am unable to 
.régsrd & right ,CBnyags for, or against.a 


candidate, ag aspecial right ef a voter and 
> much , | eng 45 as pari at. the franchise ota 
yofer. .If. indeed it hea right,.it ig a right 


which. 8, voter enjoys. perhaps with thon- 
Bands of others who aro non-votera™ ang. it 

ip i possible to recognise or . give effect to 
An Buch ght in law. An election. being 
oply ‘the .proeesa ‘by which the choice js 
made. by the electorate . for filling up & 
vacancy it is.the casting of the;votes that 
coifnts and a e regarded as a legal right, 
There may, n a, be a concejvabla 
case, byt mè RUN SN where, ne 


e held . 


illegal, .would not, 
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voter. comes to vote for a. candidate- in an 
unconteated election, bnt, for. the .practical, ' 

purposes. of &mAndatory, ‘order under... 45 
of the Specific Relief Aót-auch, contingency 
may be.disre irded. 

. In the reg ^, &hereforé, if I should come 
to the.conclasion that there is no foree or 
substance in any of the,other contentions 
with regard to the. election notified ‘tor, the 
30th of September I should. certainly. not, 
be disposed to ES di i order amply 
because Poriin a an.ilegali ty in- the i notie 
even . ough ihe ng in. _profectiqn af 
whioh the onder , is 50 t, “be Aagolotely 
shadowy or merely fancitn 

: Fhe, next -contention of the petitioners’ 
Vakil with’ wbich „Ishall deal. cis, that 
under terma” ef'r. 5 the yernor'in- 
Gonncil.can only dispense with oralter the 
procedure ; prescribed by rr.-2, 3.and 4 in 
respect of any.elgetian for. which B mew 
date is. fixed but cannot dispense with er 

affect’ the. substantive „Tights of voters in 
respect of the lection. It was argued that 
an election j jnciu ded nomination, objections 
to nomination , and . ision with regard 
to tbe objections which àre ail integral. 
aad necessary, parts of an election.and thai 
r. 5 it js provided not that rr. 25 andd 
iis be dispensed with but that. A the 
procedure prescribed in rr. 2,:3 and.4 
need not be repeated. "The real’ intentic 
of the Tale, making, authority, it was ae 
is that in.respect of every election for, 
which a date is fixed the process of nomi- 
nations of candidates, etc, should be gone 
through and that the Governor-i in- Council 
may by special order only direct that the 
prescribed forma or the manner of making 
objections or the authority to decide ob- 
„Jections, may all be dispensed with, pr 
altered and that ‘the Goyerpor-in- Council 
.has no authority to dispenge. with nomina-, 
tions, altogether. After giving my. earnest 
consideration to the argument very stre» 
nuously ‘advanced by. the learned Vakil for 
the applicants on this point, I find.it im- 
possible.to accede to the contention. -There 
is,no warrant for the Legislature having 
intended any distinction between . -bhe.sub- 
stantiye righta.and procedure aa .indicat- 
ed, in rr.2,3 and 4. The word ‘repeat’ in. 
r, 5. clearly indicates the tru» intention of . 
Die rule-making authority in the matter, 
hough nominations may be ' integral; 
part.of an election . still the process, by 
which nominations, should be made .is 
raguletize.of the right and when the Legis-. 
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latare ‘speaks ‘of the process not being 
repeated, -óne can’only understand it ag in-- 
dicatingthat the authority may,in ite:dkiscrea 
, tion:in .cettain cases, direct that the en- 
tize procesa of nomination, etc: need not: 
be: gone. through“ again-and that the elec- 
tion -may ' be held -takihg it up at the point: 
at whichits further progress became check- 
ed, 1$ the true construction should. be as con- 
ténded.for on behalf of the &pplicante,. 
the: result«will be-that even though. -the: 


authorities may say ‘that-.rr.°2,; 3 and 4. 


may: be d -.with, still: 4he' voters’ 
would have a. right. of nominating or ob» 
jecting to nominations or getting & deci. 
sion’ .with. regard totheir objections not in: 
the’ way: preseribed in.those rules but in 
any way they please, which to.my mind is 
a result that could possibly not .have..been- 
contemplated, © vu ar 

“ There can beno doubt whatever that in-the. 
present case: the'.whole trouble appears to» 
have arisen. entirely frem he: manner in: 
which the discretion given in r. 5..to the, 
authorities td dispense’ with wr:-2, 3 and 4 
has’ been exercised. . Ong" would have-sup-. 
- Posed: that. if.as'inthe present: case the 
nomination of a&'candidate had to be re- 
jected because-.the»reBignation: by him of! 


is ‘office as Honourary Magistrate happen- - 


ed to be accepted two days after.the date, 


fixed for«the-nominations, all principles of. 


justice, equity and good: consvience would. 

ave pointed'to the authorities; not: dis- 
pênging with rr. 2, 8 and 4 thereby. dis-: 
&bling the person from being te-nominated: 
but to their go directing the: procedure in-. 
‘dicated in thosé rules as to afford f&ci- 
lities ‘for such nomination. -ButI.fail te: 
see what, power the:Oourt: has to interfere. 
with the’ exercise" by the authorities:ofthe, 
discretion vested in them. Itis possible, 
having regard to the-fact that 80th of Sep-: 
tember was the date fixed; that the author-: 
ities felt compelled to dispense with rr: 2: 
3 ‘and 4 merely: because of, ‘some.spprehen-; 
sion, wrong as ‘it .-may be, that a valid 
election could: only be:held -before the end 
of September. ‘Whatever the real reason 
may be for the authorities. having exercised, 
the discretion in: the mdnner they, have: 
purported to-do, it'8eema to me that with; 
regard.to such a contention as now under 
discussion I cannot possibly hold that after) 
the autherities .so dispensed. with. tr. 2, -34 
and 4 there is still :any right of nomination. 
of candidates or. any right im the Oouxt toi 
review the discretion go exercised: ve- . 1y 


, 
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25, 
` Mr. Ohandrasekara Iyer sought to re-in- 
forge his arguiient about the lmbility 64 
the respondent’ to:eccept’ fresh or further 
nominations by pointing: out-.that-.in r. 4 
the procedure proud only by rr. 2,:3 
and 4 can bé dispensed with and that r. 1: 
cau never be so dispensed with. He ‘argued 
that the term. "election" includes every 
process and step taken with a view to 
g-up-ẹ vacancy and as" there is no 


provision to dispense with r.levery time ` 
a fresh date'for selection ‘is*fixed under ` 


r. 5 the process indicated in r. 1 ‘should 
be followed. ‘It: seems to me impossible 
to-accept such a..contention: Excepting 
the time and place of elpction, r; 1 has ho 
réferencé whatever to any process or step 
with regard to the particular election, and 
when-under r. 5 the date is alteréd, it ig 
absurd to suppose that: the rule-makin 

authority contemplated:a repetition of the 
process indicated in r.'l. The scheme in- 
dicated in r 5 is only-to proéeed from the 
stage at-which r. 2 comménces, namely 
the stage of ‘nomination.of candidates with 
regard to the: particular. election and then: 
proceed and -there is the further provision 
that even this step might be dispensed 


with, . - 


The argyment, therefore, that was ad- 
vanced on behalf -of the. applicants that 
though a fresh nomination was, tendered 
the:respondeht refused*to accept the same 
should not be regarded-as “an independent 
argument-independent-of the arguments 
based'on the verious provisions in the rules, 

I have, however, reserved for -the- last the 
argument. which really was advanced by 
Mr. ‘Chandrasekara Iyer as the very first 
one and which gave ‘me the most: trouble. 
It -was that the notification under discus- 
sion,-namely,:that’ of the 28th of September 
is not a proper or valid notification such 
as to entitle’ the respondent thereon to hold 
the election on the dati fixed by the -notjfi- 
cation and acting on the notification to 
refuse to- receive any fresh mominatione. It 
hes already been observed that: the said 
notification -purports to dispense with the 
procedure préscribed: in rr. 2, 3 and 4, 
Rule ‘Sis explicit on the point that unless 
the ‘Governor-in-Ooyncil should by special: 
order otherwise direct, the procedure, pre: 
scribed in rr.2, $ and 4 should be repeat- 
ed. ‘The burden of establishing that there 
has been a direction to the contrary By pro~ 
perly- constituted authority ison the respond- 
ent. who has claimed exenfption from the 
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normal operation of the provisions of r. 5. 
The argument with regard to this point 
y convenienfly be divided under two 
Mardi firstly, the argument with  refer- 
ence tothe authority competent to fix fresh 


dates for election and for the purpose of, 
such election to dispense with rr 2, 3 and’ 


4, and secondly the argument with regard. 
to the proof of the notification having been 
by such authority. As regards the first 


point that the expression in rr. .5 with re- 


or eleotion being the Governor-in-Oouncil,: 


' fore to the authority to fix a fresh date 


was denied that the notification in ques- 
fion was by the Governor-in-Oouncil, that is 
£o aay, by His Excellency the Governor, 
acting with his Executive Oouncil. It is 
of course clear from the terms of the 
notification that it does not purport to be 
a notification by the Governor-in-Couneil. 
Even on the part of the: respondent it was 
not sought to be set up that the notifica- 
tion wasin fact by the Governor-in-Oouncil. 
T state this because of the admission made 


-by the learned Vakil for the respondent 


before me in spite of the fact thatin the 
affidavit filed by the respondent he, has 
tor some inexplicable reason alleged 


that the fixing of fresh dates on both’ 


the occasions, the making of the notifica- 
tions, the dispensing with rr. 2, 3 and 4. 


-were all only by the Governor-in-Council. 


When I questioned Mr. Rangaswami 
Iyengar asto how such allegations came 
to be, made, he answered that the expres- 
Bion was used in the affidavit in order to 
correspond to the expression used in the, 
rules and merely for the purpose of. indi- 
cating that the authority was tha proper 
authority. The real contention on behalf 
of the respondent with regard to this matter 
was that after tbe paseing of the City 


Municipal, Act and also after the enact- 


ment of the rules under consideration the’ 


Government of Jadia. Act of 1919 came: 


into operation and s. 46 of that Act pro- 
vided' for the transfer of various subjects 


to be administerfd by the Governor act 


ing: with Ministers and that Local Self- 
Government being one of the ‘transferred 
subjects, the authority vested by the City 
Municipal Act in the Governor-in-Council 
ghould.be deemed to have been transferr- 
ed to the Governor acting with his Minis- 
tera. ° 


“In support of this contention reference: 


was also’ made eto’ a. 31 included in the: 


Genefel Clauses Act by the Government of 


X . 


s 
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India by Act XXXI of 1920. That seċtiôn ` 
runs as follows: "In any engotment made 
by any authority in British India before 
the date‘on which 8. 3 of the Government: 
of India Act, 1919, comes into operation, _ 
and in any rule, order, notification, scheme, 
by-law or other document made under or, 
with reference to, any such enactment; any, 
reference by whatever form of words’ to 
an authority authorised by law, at the. 
time the enactment: was made, to adminie- 
ter Executive Government in any part of 
British India shall, where a correspond-. 
ing new authority has been constituted 
by the Government of India Act,’ 1919, 
be construed for all purposes; after the’ 
above mentioned date, as a reference to 
such new authority.” MEAE 
: There is no doubt that 8.3. of the Gov-, 
ernment of India Act, 1919, came into 
operation in this Presidency only after even 
the rules under consideration were promul-. 
gated and published. Mu. 
The question then resolves iuto whether, 
the reference in'the City Municipal Aet to ` 
the Governor-in-Counocil shóuld be regarded 
as reference to an authority authorised by 
law to. administer Executive, Government 
in any part of British India, and whether 
after the introduction of diarchy the minis-, 
terialist part of the Government ig the cor- 
responding new authority.  , ; 
The contention on behalf of the applicanta 
appeared to be'that the Governor-in-Oouncil 
was asort of persona designata appointed 
by the Act for the purpose of exercising 
the various powers referred to in the rules. 
If the expression used was the Local Gov- 
ernment, then undoubtedly the reference 
must be regarded as being to an, authority 
authorised by law to administer Executive, 
Government, It cannot of course be denied 
that the Governor-in Oodncil is such an 
authority, but when the question is raised 
whether the reference to the Governor-in- 
Council is a reference to the body as the 
Executive Government: of the Province ai, 
the time, there may no doubt be some room 
for argument. In other places in the same 
Oity Municipal Act the expression "Local - 
Government" is used. But I believe it is 
for the purpose of covering and compris- 
ing all such cases that the language was, 
employed in s 31 of Act XXXI, of 1920," 
that whatever may be the form of words, 
it is sufficient if the reference i8 to an, 
authority authorised to administer Execu- 
tive Government, After consider- 
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Ing the matter, I: have come to the conclu- 
sion that the reference to the “Governor-in- 
€ounocil" in the Act could not, in consonance 
with the general intent, be regarded as 
anything “other than a reference to the 
Exechtive Government. There would even 
then ofcourse remain the further question 
whether there is, anything in B. 31 above 
sited to show that the powers: reserved 
under the Act tó the Governorin-Coyncil 
even as Executive Government: should be 
regarded. as pertaining to the transfarred 
subjects and transferred to the ministerial- 
ist part ofthe Government. I should have 
felt great difficulty in determining the 
question satisfactorily as a matter of legal 
construction had it not been for the word 
“sorreaponding” in s. 31. The reference be- 
ing to.a corresponding new authority full 


‘effect can be given to the word “correspond- 


ing" only if we should take into considers- 
tion the departmental exercise of power 
and the transfer of auch departments, There 
is also no reason to suppose why when 
the whole subject of Local Self-Government 
became transferred from the Governor-in- 
€ouncil to the Governor with the Ministers 
the power reserved to the Executive Gov- 
ernment ‘under an enactment relating to 
Loeal Self-Government should not properly 
be regarded as comprised in the transfer. 
It seems to ‘me, therefore, clear that the 
éxpression Governor in-Coanoil in the City 
Municipal Act should now be read as the 
Governor acting with Ministers as provided 
in s,.46 of the Government of India Act, 
919, 

‘Bat then there remains the further ques- 
tion whether the present notification has 
been shown to have been by the Governor 


. acting with the Ministers. Section 43 of 


the Government of India Act, 1919, cl. 1 
provides as follows:— 


,. "All orders and other proceedings of the 
Goyernment of a Governor's Province shall 
be expressed to be made by the Govern-, 
ment of the Province, and shail be authen- 
ticated as the Governor may by rule direct, 
so, however, that provision shall be made 
by rule for distinguishing ordera and 
other proceedings relating to transferred 
subjects from other orders and proceedings. 
Orders and proceedings authenticated as 
aforesaid shall not be called into question 
in any legal proceeding on the ground that 
they were not duly made by the Government 
of the Province," : 1 


27. 
As the authority and validity of the noti« 
fication was questioned on behalf of the 
&pplicanta, it became ne for’ the 
respondent to satisfy the Court that the 
notification was by the proper authority 
and properly authenticated.. No doubt the 
second clause in the sedation abové cited 
provides for orders and proceedings not 
being called into question in ires ier 
éeedings,-but it is only orders and pro 
ceedihgs.authenticated :as aforesaid, that 
is. to Bay, authenticated as. set” out in the 
previous clause, namely, ab the Governor 
may by ruledirect. No 'such rules have 
been produced before me. It isnot known 
whether any such rules have been framed 
and neither side was in a position to draw 
my attention to any such rules. 
- The learned Vakil for the respondent 
was not in a position to state whether any 
rule had been passed and if so, what the 
rule was, According to the provisions con- 
tained in cl. 1 of s. 49 above cited it ig 
only when an order or proceeding is au- 
thenticated in the manner referred to, the 
order or proceeding could not be called into 
question in a Court of Law. I feel, there- 
fore, constrained to hold that the notifica- 
tion in question has not been proved to be 
80. authenticated as required hy ‘the ‘said 
8.49 as to save it'from being called into 
question. ‘No doubt, if the notification had 
been properly authenticated and the au- 
thentication was to the effect of the notifica- 
tion having been promulgated by the Gov- 
ernor with the Ministers, it would not in 
the least matter whether, as a matter of 
fact, the notification was promulgated by 
the -Governor with the Ministers or not. It 
would have been conclusive and not cap- 
able of being questioned in a Court of Law. 
But not only is there no proof of any pre 
per authentication but even the notification 
does not purport to have been issued by 
the Governor with the Ministers, When I 
questioned the learned Vakile for the res- 
pondent with regard to this, h’ invited my. 
attention tos. 78 of the Evidence Aot, cl. i. 
That section applies anly to proof of docu- 
ments or in other words it is only a provi- 
sion for the notification being proved by 
the production of the Gazette copy. That 
section cannot help the respondent in & 
measure in proving that the authority pro- 
mulgating the notification was the Governor 
with the Ministers when even the notifica- 
tion does not purport to say.so. The learn-. 


. ed Vakil also relied upon an order which be. 


i 
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produced showimg that the order under 
which the notificgtion was published was 
one *fasued, by. arder of the Government, 
Ministry of. Self- eae A Though 
I .allowed thia order.to be file &n ex- 
hibit QUE “the objection.of the applies: 
anta’ V ut-aubject to argument, it 
geema.to EAM, the Court cannot. look a} 
that order for the purpose, of determining 


, whether the a kadang is ps DR prescribed. bg , 


the. rules. Bule 3-r that the.Gover- 
nor in-(Jouncil i onide y notification in 
a Fort St. George. te a, fresh data, 


ia follows; | therelore, that, ihe notification . 


itself must .pyrpert.to be by, the proper 
authority. No. donbt the letters ‘B’ and ‘N: 
in the notification-may -serve -tọ indicate 
the ‘department of Goyernment: Xo which the 
notification relates. at even taking the 
order filed, that purporta to be only by 
order ofthe Goyernor, Ministry of Local 
Self-Government. . There is nothing in the 
order to indicate that it wasan order.of the, 
Governormith. Hi -Ministerp a oF required by 
the rule as properly, qonstrue en cer- 
tain powers are given. by. Statute to, the, 
Governor acting-with the Ministers one of 
, two things; it seems to me, must’ be clearly 
established, either that the, power, Was 85-A. 
matter of. fact, exercised only, by the.Gover- 
por with -the- ‘Ministers, „pr -algo tbat. the, 
power.is notified as having y een, 80 exs 
ercised :as ‘td make. it inonpa le of being 
called into,queation, "The Government may, 
in the course of its administration of-exe- 
cutive functions delegate many things to: 
subordinate officers. "Bat na such delega~ 
tion is proper- or possible .whep the, right, 
more. eepeojally. in the -nature of,& discre-, 
tion,, is created and given by Statute. to 8, 
particular dy constituted in a particular, 
manner. For aught one can say, the order, 
which ‘purports: to be the, order of the, 
infistry.of Local Self-Govern-; 
ment, might haye,, after. all, been merely. 
the order Of the: ‘particular. Secretary, who 
issued it. andar his signatüre and there is. 
nothing. even in. the order. to- show. that: 
eithen the Minister. himself was the guthor-, I 
ity 3ssuing-the. order 
Governor Acting .with the, Mipisters, by; i 
which I mugt understand .all,.the Minis- 
terg. In fact,.in.& supplemental affidavit. 
filed on behalf.of the applicants. it, was. 

charged that, asa matter of fact, -Hig Ex. 
hs ency the Governor and even. the, Min-. 
jaker for Local. Belt. Government could nof. 


or much. less the, | 


haye.been:& party, to. cite 10 
both of .them ara absent: Madras, 

on the, date and, - there 3WBB.. Sea the 
hour of cammunication from the respond, 
ent the . Commissioner. and, the publica, 
tion of the notification -in. the Gazette, ng: 
time:for an, order. being issued.:by the; 
Governor with the Ministers. ... 

“There was -no attempt mbe: n the park 
of: the’, respondent: to “show, keren did oc 
could be. shown aliunde- that. ig io pay, 
apart from the -notification, itself).,that-aa 
amatter-of fact, the noti ification, „was ‘tha, 
result of an. order made. the Governor. 
with the Ministers. pm 

‘Wher it-ia remembered - TE /D.con« 
templates not merely the fing of.a date, 
but also, the-exercise of ar important judg- 
ment with regard, to the dispensing with: 
rr.:2, Sand 4 it .seems.ta, me thet. the .re« ! 
quirement of the,rule- that the dispensing 


dm because 


“with phall be by the special. order. of the. 


Governor with. the Ministers must be.strict-: 
ly. carried ouf, It, is not-&.power that can 
be delegated or.that-can -be- exercised under. 
any departmental rules bx. ‘any : persons 
ether than the persons constituted as De 
proper authority. .Ín.the. case of Va 4 
rajulu: Naidu v. Emperor {ja Full, Bench 
of: this High, ur. presided over by -Sir 
John Wallis, C. J. -held..that-a ganction 
requires; to, be- accorded: ‘hy. a Local Govern- 
ment shonld-have-been the act of the Local 
Government and not by.p sip glemember of 
guch Government. ot pe. a. 


-Thafe, therefore, po to thé conclusion: 
that as the notification in question does: 
net purport to be anotification by the Qov- 
ernor acting with the Ministers.and as itis 


‘not also shown, as a,matter, of £act.that the. 


Governor: with the Ministers even. ordered 
or authorised any :guch notification, the. 
notification would not be .effectual, for the, 
purpose of fixing afresh date for ‘election’ 
or for the respondent claiming : it hold an 
election on’ any 'Wdéh date exclu ing the 
operation ef rr.-2,3 and4. ‘Incoming to 
Lgs conclusión: T ‘have bad léss.regret, than: 
ht SB E have -had, because Lam; 
ghtis Ead. that in-the present'case and have. 
g'regàrd to in- the’ technical reason for’ 
Perch the nominaticn‘ef OA: O. K,:Laksh-» 
mapan ‘Obetty beeame excluded itis -not- 
at all likely that ‘if 4he pro authorities, 
have had to cóntider the TANG they woulde 
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have so-delibtrately exclddéd ‘the opéra- 
tion of rr. 2, 3 and 4' thereby ' refusing to 
that candidate- éven a fresh opportunity’ of 
Being. nominated. 

' Y have sd far dealt with the’ ineat 
for: the applicants and the answers theret: 
on behalf of the respondént. There Were, 
however, ‘some ‘contentions put forward ort 
behalf of the Tespondent’ which had nothing 
to do ‘with the argumênts “for the appli: 
canta, -but were: in form’and substanc in- 
dependent arguments, -why'in' the present, 
matter the ordér appliéd"-for should not 
be'made. I do not, however, propose tá 
deal-with all of therh'at any' great length 
but shall content myself’ with a brief’ ret 
capitulation af'the arguments and‘ # brie 
statement of my déwn-‘views thereon. In 
fact, what the learned VakiP for the tea pond* 
eut “did, was to ‘takS évery one of the 
clauses in 8:45 and'iry to show, that ‘this 
was not a‘ proper caké in which “the order? 
should be made: ‘He aid that the presen? 
čase could nöt bə fégarded as “ohe of aay 
injury‘ to‘any ‘franchise. ` That‘ argument’ P 
believe was’ adVajiced od ef dUppósitiór 
that on the frésh: date of^ eléction thére was 
to be merely &'momiri&f'elecfion' as ‘thera 
Was only one candidate; Therb'naf be sd? 
but ifj/ás I have f found; ‘the mnotifichtió 
dispensing ‘witli rr. 2,3- ‘and is&hóyéffed 
tive for the pürpóse; ther it ‘follows that’ 
there was'ho proper date' fixéd -fdr'élection! 
and that fresh nominations sliduld ' did 
have been recefyed; ^ The: right’: fo? Snot’ 
nate: a: cantitiate’ is undoubtedly part: ‘of 
the franchise and I fail to see how a denial 
of that right does not constitute a denial 
of the franchise, 

The respondent's Vakil also argued that 
there was no, _breach M duty by. the, Com- 
missione? Om mj: Ah ings'it ia srfeotly 
clear that if’ ane Ajna Epor 

h strength Y 


and he purp dd 
that notation: thre: wW pru of duty, 
In’ any case, the provision! invr!6 is" per^ 
feotly olear ‘that tiotive'of three days should 
be given and the -omission fo give Zi is 
& cledr offission to do'that which was iù- 
cumbent on him; 
Olé was abo: stati. to"be'ürgüéd on. 
belixlf'of the'rdapondent that.the d 
ers had other rk sand legal remedy- 
such as by suit. I do M ae dat Ton die 
length.. 


cues ‘his quéstion: at“ 

Th ig. a décisior, a Bare by 
the present Ohief Justice to the effect that. 
a meré -voter ad Es hano dependent 
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“right of suit in such circumstances. Bat 
apart from that decisión altegether Í fail 
to Bee how a remedy by suit after the 
‘election is held, can be regarded as an ade- 
quate remedy, The right of &üit which 
the -Vakit for the respondent referred to 
was a right of suit after the election is 
allowed to'be- held’ and’ g Councillor ia 
elected: and T for my part vénture to think 
that there could be no such right, of suit. 
‘All ‘the’ cases referred to by the Vakil for 
the ‘respondent were suits, by the. defeated 
condidates ` themáelves. My. Rangasami 
Iyengar aisi advanced ‘an argument at one 
2e 'e'thàt the effect of making an order as 
Applied for will be to contravene other seë: 
Hone ofthe Act. "But my attention has nòt 
Béen drawn tony such .SeGtions. The only 
atgument" of. thé learned: Vakil for the re- 
spondent ‘whigh’ pressed me somewhat had 
referénde to the clause in's! 45 af the Speci: 
p ‘Relief ‘Act’ which is’ td the following 
effect:— 
" ""Nothiàg | in’ this sebtiod shall be déented 
to authorize’ ahy High Oourt— ^ 
S to: make’ any’ ordér: binding on the 
retary of State. fof’ "India in Ooüieil, 
om the Covernór-Genera] in Council, on 
thé “Governor of Madras in Council, On, 
fhé/Governor of Bombay in, Council, or. on, 
fhe’ Governer'in- ‘Connell of Fort William 
ar CE inci sic iriiied’ tha 
engat argued t t ev 
though: ihe oaa this case may“ only, in 
directed to “the Oofnmisáioner' restrainin, 


.. Hin from holding the election op à' peruna, > 


lar date, sfice thé Goverrírhérit, had fixed 
D Ay ioh older hatin in “Bim mu t 
bd regard Bd ‘ad an order binding on thé 
Wvernmebt ahd, therefore; nd, capable of 
"bind pasted the! Coti 6 expressio 
“bi thb Qövernmënt is a” “BOrhen 
sia 3" éxpress It is, not quita. 

WEKA nk that expredet bh ‘thé Legi 

intenddd ‘anything more that: merely 
passed ag&inat the Govefütneh 
in that” reüpeot ^he" “English Law, net 

» speak of ani order' being: passed bit 
& per&óri, it can only be bécauss . ng 
a‘party to the order or elge ib go oth vivid 

circumistanced as to have obligation 
on him by rebscn''of the órder to Ghpry i 

“When an order dóes no purport 

be ior ab Aes and l okine I ita own 
e “any party y act orto 
ih dhing any "ad t ot be said 


that. the- t 18" bitdin “on such 
Bo undersidod, it saemb to ate, that ar 


“ordaig 


lature 


y following : 


r 
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der that the Cote may pass restraining 
the yespondent from holding an election 

on a particular date cannot be said to be 
bindiag on the Government; because the 
Government are under no obligation by 
reason of the order tb do.anything or to 
‘omit to do anything. If, however, any 
other construction of the expression should 
be adopted, it will result inthe Court being 
unable in most matterg to make any order 
‘against any public servant of Government 
who may also be under statutory obligations 
towards the public as in this case-to con: 
duct himself in a particular manner. The 
order, if and when. made, will only be 
against the Commissioner requiring him 
todo an actor refrain from doing an act 
and it is impossible to see that such an 
order can be regarded as an order binding : 
on the Government,’ except in the sense 
that the Government: may have uo power 
to direct the. Commissioner to the con- 
trary. 

The learned: Vakit for the respondent 
ürged in conclusion the usual argument in 
ell such qases, that whatever might be the 
rights and wrongs of thé matter, the Oourt 
should not in the exercise of its discretion 
pass the order applied for. But as I have 
already observed, there’ would have “been 
considerable' force in Buch an argument if 
All that had to be done in the fresh election, 
was only to „hold œ nominal election: un- 
.Gontested with only one candidate and 
tequiring only a few formal votes to 
be recorded, As‘already indicated by 

if I had come to sich’ conclusion, | 


e 
akan certainly have been prepared to 


tefuse the order applied for in- spite of 
e faot that according to my view' three 
notice of every election wa&s- bound 

4 given under r. 6. Bat the notiflca- 
tion of the 28th of Septémber being in 
y view nota prbper or valid notification’ 
or the purposes of r.5 and in any case 
the 30th September having passed, it fol- 
lows that the *Qommissioner has no power 
hereafter either to hold an election on that 
date orto dispense with the operation of 
tr, 2, 3 and 4 for the purpose of the election. 


The' provisions in rr. 2, 3 and 4 are sub- 
* B 


tive provieions and are calculated to 
ack materially the election in question. 
I did not understand the learned Vakil 
for “Ha respondent to contend that even 
if according to my view there was a right 
in the voterf:to make fresh nominations, 
sad the respondent , was dénying such 


. Nidata RAM s. bÜsNUk dil... 
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right, I should still in- “eo exercise of my 
discretion refuse the order. 

: The date for fresh election’ fixed in the 

notification was the 30th of September, 

That day is now passed. No question now 

arises of the election inus held. witheut 

another date being fixed by the proper. 

authority under r. 5. In the view - I have 

taken ofr. 6, at least three.days' notice 

of the election should be given, as. pro- 
vided therein even in respect of an elec- 

tion for which a fresh date is fixed’ under 

r. 5. It will be a matter for the proper 
uthorities hereafter to- consider whether 

hevng regard to all the..circumstanees - 
they would. make a special order under r. 5 

dispensing with rr 2, 3and 4or content 
themselves with fifing a suitable date 

so as to allow of the operation of these 

rules. ‘In view of the fact that the Sith 

Qf September the date fixed: by the noti- 
fication referred to for the holding of the 
election is now "unavailable forthe pur- 
pose there is now no „necessity, to "pass aby. 

order with regard to it, and I think the 

requirements of the case will now be met 

by my making an order that’ the res- 

pondent be restrained from "holding am 

&lection on ,any fresh date.- without 

Having: such date fixed by notification by 

the proper authorities ander-r.’-5-or without 
three days’ notice of the date fixed for elec- 
tion under.r. 6. AndI direct accordingly. 

The respondent will pay the petitioners, ké 
taxed costs of undici anon: : 

< SY. NY. Rule mads absolute.“ 
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: LAHORE HIGH COURT. `- 
'Bsoox» OrviL APPHAL No. 1367 oF 1820.- 
J '- ' October 22, 1926. 
: Present :—Mr. Justice Addison. 
NIHALA RAM AND ANOTEHHE— PLAINTIFFS=— 
: RE 


PUNNUN RAM ine ornane—DEFBNDANTS 
sa : e e 

Punjab Preemption Act (I of 1918), s. 
MAE o Dm right, whether sale— 
Hindu Law—| 


ent for bai To ion 

t to suelto set aside an 

ow is not a sale for pura 
poses of pt [p. 81, col. d 

Rej B ur, Jagrup Pande (3), followed, a 


1991. 0, 1927] 


Widows in Hindu Law succeed to & limited estate 
&nd have domínion over the property which comes to 
them though this is circumscribed by certain limta- 
tions for the protection of the reversioners An ahe- 
nation by & 
able at the 


establish his right toit 
right to avoid an alienation made by a widow but he 
cannot be compelled +o exercis this right. [ibid] 


Second appeal from a decree of the Dis- 
trict Judge, Dera Ghazi Khan, dated the 
8th January, 1920, reversing that of the Ad- 
ditional Subordinate Judge, Fourth Olass, 
Dera Ghazi Khan, dated the 25th Novem- 
ber, 1925. |, 

Mr, M. L. Puri, for the Appellants. 

Mr. J. N. Aggarwal, for the Respondents, 


JUDGMENT.—Paera Ram died leav- 
ing two sons, Walu Ram and Parshotam 
Ram, and two daughters. His sons succeed- 
ed to his estate and they were succeeded 
by their widows, Musammat Popati Bai 
and Thakari Bai. The two widows made 
& joint mortgage of the land inherited by 
them in 1486, Musammat Popati Baithen died 
in 1:97 and the surviving widow Musam- 
mat Thakari Bai sold the mortgaged land 
. 101898 tothe mortgagees. Musammat Thakari 
Bai died in 1918. The two daughters of 
Paera Ram had issue, one of them having 
three sorts, Asa Ram, Nihal Ohand and 
Wasu Ram while the other has a grand- 
son Pokhar Das. Asa Ram and Nihal Chand, 
two Bons of one of the sisters, sued for 
possession of their share of the land alienat- 
ed by the widow and obtained a decree 
for possession of one-third on payment of & 
specified sum. Wasu Ram, the brother 


of Asa Ram and Nihal Chand, then sued. 


for possession of his }th share and also, 
obtained a decree on payment of a particu- 
lar sum. Pokhar Das, however, the grand- 
Bon of the other sister, never sued. He, 
transferred whatever.righta he had in half 
of the property in favour of Dharu Ram, 
son of Asa Ram, 

laintiffe in the first suit. Therefore, Dhara 

am executed a deed of relinquishment in 
favour ofthe vendees on the 4th February, 
1924, the consideration being Rs. 370. His 
uncles Nihal Ohand and asu Ram then 
sued for pre-emption of this transfer, which 


was” ‘described ás a sale on payment of 


Re. 370. ° i 

The trial Court decreed the suit but 
on appeal the learned District MES 
held that there was no sale which could be 


NIHALA RAM V PUNNUN bak. 


. become own 
‘and did not sell any part of the property. 


who was one of the. 


A E 
pre-empted and he accordingly. dismissed 
the suit. ] e 

The only question in this second appeal 
is what was the nature of the transactio 
referred to Widows in Hindu Law succeed 
to a limited estate and have dominion 
over the property which comes to. them 
though this is circumscribed by certain 
limitations forthe protection 6f the rever- 
sioners. An alienation by a Hindu widow 
is not void but only voidable at the in- 
stance of the reversioners, provided that 
there was no legal necessity. Reversioners 
do not succeed to the property alienated 
by a widow but have tosue for such pro- 
perty and establish their right to it. A 
reversionér has thus theright to avoid ah 
alienation made.by a widow but he may 
never exercise it and cannot be compelled 
to doso... ‘ 

In thepresent case Pokhar Das surren- 
dered or relinquished his right to sue in 
favour of Dhara Ram afd Dharu Ram’ 
relinquished his right to suein favour of 
the mortgagee vendees. All that Pokhar 
Das or Dharu Ram was possessed of was 
this right to sue and in my opinion the: 
relinquishment of that right was not & 
sale. It would not amount to the transfer 
of property owned. But for a certain 
consideration each relinquished his right 
to sue. It makes no difference that come 
of the reversióners had sued and had been 
successful in their suits. Pokhar Das: had 
still to sue, and could not be compelled to 
Bue, He ar ge Ram had thus never 

of any part of the property 


4 


' It was held in Shams-ud.din v. Ghulam 
Hassan (1) that where a reveraióner had 


‘obtained a degree subject to payment, of a 


cértain sum ina case like the present and 
sold that decree the transfer did not amount 
to a salefor the purposes of pre-emption. 
In the present case a degree even had not 

een obtained and it does not follow 
necessarily that a decree would have been 
obtained, had a suit beeh filed, while the 
alienation by the widow remained absolute 
until challenged. In these circumstances 
it is not necessary to discuss this question: 
at great length. The deed itBelf is guité 
clear and amounts to this that Dhayn Ram 
relinquished his rights in Pokhar Das’ right 
of succession in favour of the widows’ 


g 38 Ind. Osa, 058; 43 P. Be-1017; 51 P. W. R 


e E: os 
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bo * B 
vendees, the consideration being Re. 370. 
It cannét be.said that this is a sale. 

Raj Bahadur v.Jagrup Pande (2) is nearly 
on all fours with' the. present case.. It was 
held there that where all that 8 vendor 
alienated was a right to recover possession 
of property to which he had & claim that 

id not give rise tos right of pre-emption. 

Abdul Wahid Khan v. Shalukha Bibi (3) 
is also an analogous case. It was Held that 
a transaction very similar to the.. present 
was the sale of &.share i in a law suit, 

I have no, heaitation in. agreeing: with 
the view of the -lower Appellate Gourt = 
nee this appeal with costs. |: ; 

AN. : Appeal Tene | 


) 42 Ind.'Ces. 37; 20 0.0 249: 4 O., D I. 40, 
(8) 810. 498; 211’ A.'98; 8 Sar. P. 390; Rá- 
e and Jackoan’s P. O. No. 134; 10 Ka. De (X. 83 
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n "e ; die i in eile 
MADRAS HIGH- COURT. :. 
Batoxp Orvin AppaaL No. 1088 or. Laa: 
" . February 23, 1998, . * 


` Present; -—Mr. Justice „Odgers, yt = 

JM. PAZHANIANDI Prarie ren 

—APPBLLANT. : i (SUA 

versus i DIR. us 

T. m AND OTRRAS — Dara DANTS à 
(o. — —RBSPONDHNTS.. o on. 

C.P. O. (Aa, V of 1908), O XVII, r. 8—Ngn- 

appearáWce--Plainiiff ‘present im Court—Adyourn- 

n Vakil re AERO y Sa ies 


ect. 
as 


y Dra iun 
ra e. ‘are before 


an DECR suit i uiii Be [Bs Qiemiplod umm $ 


reason and not for default. 

Where a DANG i personally présent- in’ Court 
af the time when hif Vakil, RE for nam E 
which i. qued, there is no appearance; under O4 


peni against the dédreg of thé 

Court ‘of’ ‘the Subdtdinate Judge; Ota. 

Dilakam, in A; B: No. 14 of 1922, Patented 
against? that: of the Court of isttict? 
unsif; Alatur, in'O' SNG 15 of 1921.. 


dain T. 


Baand" 8 


Nn S> Narayandswathi Iyer, tor" th’ 
ppe lan, 
"Mr. C. : Wahadéva yer "for the He, 
Bee 


Paduantanbr v. Nako 


EL 5 
[89 I. O. 1927] 

JUDGMENT.—The-point taken in this 
appeal by Mr. Narayanswami Iyer ia that 
the Subordinate Judge, who upheld the 
decree of the District Munsif was wrong 
and that the procedure must be’ taken to 
have been under O. IX; namely, a dig 
missal for default on which dn‘ application 
for restoration could. be made, There has 
been no argument on the merits before me 
and I, therefore, adopt the ‘finding of both 
the Tower Courts that “the plaintiff in this 
case has been guilty ofculpable negligencé 
in ‘not taking the: steps” necessary forthe 
trial^of his suit. 'Nbw.rnuoh. had been 
made of the fact that the plaintif wag 
personally: present in Oourt: when ‘he bad 

& Vakil thére who applied for an adjourn- 
ient which. was refused. This has rightly 
been. construed: not-td be an appearance by 
the, plaintiff fon;the purposes of O. XLI, r: 
17, for which Second Appeal No' 1734 of 
1922 is an authority. . The judgment of the 
Subordinate-J udge is | undoubtedly a: deci- 
sion on the ;merite.: ‘He finds “that the 
lower Court‘ was. right in refusing the ad- 
journment; ‘that it ,was right in dismissing 
the suit as there wás no evidence-on the 
plaintiff's side to prove his case, that the’ 
tnaterials on. record did not: ‘permit of the 
granting to the plaintiff: of. any relief and 
that the appedl has to be dealt with upon: 
the materials ‘on record only. 

In my.view the case falls under.Q XVII, 
T: 3 as pointed put».by'.me in Viswanatha 
Asari v. Samy Asari (D), Itaeema to me that 
in this view, the; question ‘as to the appear-, 


voc 


` ance of the.plaintiff is beside the mark. As 


Em out.by thelearned authorsof the Civil 


rocedure Code, Woodroffe and Matthew in’ 


their commentary ;on the section, the words 


clearly imply thatthe.Odurt is to proceed 


with the disposal of, the-guit in spite of the” 


dern 'upon,. .such-materials, 88 are before 


„If in: the ase of ,a plaintiff such máte- 


vals fail-to substantiate the claim, the suit 
will be. dismissed fer. thia ‘reason ‘and not 
for default. . It, therefore, seems to me that. 
the judgment of the lower Appellate Court 
is ‘perfectly! right and the second appeal 
ys i: dismissed with coate, ? 


digitum * APRES S ee ei. 


(Stu tn, 
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i in ' "notwithstanding. stich default” in the rule. 
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CALCUTTA HIGH COURT. 
OBIMINAL Ravisi0N No. 679 oF 1919, 
November 8, 1919. 
Present :—Sir Shamsul Huda, Kr., 
, and Mr. Justice O. O. Ghose. 
RAMA NATH BASU CHOWDHURY— 
AOOUSBD—PHTITIONB 


vermis 
SARADA PROSAD BASU CHOWDHURY 
AND ANOTHHE—OPposITs PARTI. 
Or. P. C. (Ad V of 1898), s. Ib? proviso—‘Institu- 
tion of inquiry, meaning of—Formal order, drawing 
sip of, whether . 


months, 

Oriminal revision against an order of 
the Deputy Magistrate, Alipur, dated the 8th 
July, 1919. 

Babus Manmatha Nath Mukerjee and 
Panna Lal Chatterjee, for the Petitioner. 

Babus Dasaratht Sanyal and Hira Lal 
Chakrabarty, for the Opposite Party. 

JUDGMENT.—The facts of this case 
are shortly these, The petitioner lodged 
a complaint before the Sub-Divisional 

‘Magistrate of Alipur on the 24th April, 1918, 


to the effect that there was an ejmali privy . 


belonging jointly to himseH, to the opposite 
parties and to certain other co-sharers, and 
that the opposite parties on the 13th Feb- 
ruary, 1919, put up a fencing on the passage 
leading to the privy thereby shutting out 
the petitioner and the female members of 
his house from using the said privy. The 
petitioner prayed that an order under s. 147, 
Or. P. O,, may be made directing the re- 
moval of the obstruction. The Magistrate 
passed an order calling upon the other side 
- to show cause on the 6th May, 1819, A 
report wasthen called for by the Magis- 
trate, which was received by him on the 
19th May, 1919, and on perusal of the report 
he ordered proceedings under s. 147 to be 
drawn up. On the 16th June, 1919, the Sub- 
Divisional Magistrate transferred the case 
to Mr. A. O. Dutt, Deputy Magistrate, for 
disposal. The case was taken up on the 
8th July, T919, and it was contended on be- 
half of the opposite parties that a period of 
three months having elapsed between the 
date of the erection of the fencing ‘and the 


3. 
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institution of the inquiry, the case could not 
P oceed in view of the proviso to s.«147, Or. 

.O. The Magistrate accepted this conten- 
tion and refused to proceed further. 

It has been argued before us that in this 
case the inquiry was instituted within three 
months of the obstruction and, therefore, 
the Magistrate was wrong in holding that. 
the proceedings could not continue. It 
appears to usthat this contention is sound 
and must prevail, i 

It seems to us that the inquiry was in- 
stituted within the meaning of the proviso 
at the latest on the 6th May, 1919, when the 
learned Magistrate heard the Pleaders of 
the parties and directed a local inquiry by 
Mr. Ghose. We are not prepared to accede 
to the argument that the institution of the 
inquiry meant the date when the formal 
proceedings were drawn up under the seo- 
tion such an interpretation of the section 
would make its working difficult and we 
think the words of the section are wide 
enough to justify such a conclusion as to 
which we have come. UE 

That being our view, the order of the 
Magistrate refusing to proceed withthe case 
must be set aside and heshould be directed 
to proceed under the provisions of s. 147 
and dispose of the case on the merits. 

ALN A. Rule made absolute: 
Proceedings revived, 


MADRAS HIGH COURT. * 
URIMINAL Ruvision Oasa No. 301 or 1926. 
(Ogr«iNAL RavisroN Rarition No. 265 

or 1926.) * 
March 19, 1956 
Present:—Mr. Justice Wallace. 
In re N. M. RAMA RAJA*—Aocousup No. 9 
lONBRE. 


tion of a dec inan advance and thegfacts 
on which he wishise to rely. eee 
Petition, under ss. 435 gnd 439 of the Or. 
P. O., 1898, praying the High *Oourt to re- 
vise the judgment of the Court of ‘the 


"uà HULAS CHAND BAID t. RMPHROR, 


Bub-Divisional Magistrate, Melur, in Orimi- 
nal Appeal No. 123 of 1935, preferred 
ainst that [óf the.Oourt of the Second 
Olass Magistrate, Dindigul. 
‘Mr. N. Rajagopalan, for the Petitioner. 
ORDER.—The presumption is that all 
Proceedings taken by the Court in execu- 
. tion are in proper form and if petitioner 
wanted to challenge that point, he must 
advance and prove the facts on which he 
wishes torely. In order toshow that the 
warrant was ille the petitioner had to 
show (1) that the leave of the Court to exe- 
cute was not obtained, (2) that the debt was 
proveable in insolvency. Neither point 
was raised by him before the trial Oourt, 
and it was petitioner’s duty to raise them 
there, so that findings of fact could be given 
_ thereon in that Court. I am not prepared 
to interfere in revision on behalf of a peti- 
tioner who wishes to raise here points of 
fact which he did not put before the trial 
Court. 
The petition is dismissed. 
-YPN V. Petition dismissed. 
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CALOUTTA HIGH COURT. 
ORzIMINAL ÀÁPPBAL No, 325 o» 1920. 


: August 13, 1920. 
Present CM J ustice Duval and 
Mr. Justice Graham. 
HULAS CHAND BAID—Accussp— 
? APPELLANT 


'* Versus 
EMPERQR-RASPONDENT. 
e Cr. P. C. (Act V of ida gi sinere by vp es 
-of 1923), s. A t e for substantive offence— 
c Bees for ; LAE of—Separate charge, 
whether necessary—Accomplice, uncorrovorated evi- 
dence of. . 

Wels on accused is charged for a substantive 
offence he cannot be convicted of the abetment of the 
offence without framing & charge for such abetment. 
Lp. 35, col 1. : 

It is to rely on the uncorroborated evidence 

: ofea complai where he is also an &ocomplioe in 

.-eomrfitting the offence. [tbid.] ; 
_. Appeal against an order of the Addi- 

"tional Ohief Presidency Magistrate, Oal- 
“eutta, dated the 27th May, 1926. . 

(S Mr, La James, Babus Debendra 
Ndrain Bhattaeharjee, Rabindra Nath 


. notes an 
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Chowdhury and Dhirendra Kumar Bose, 
for the Appellant. . 

Khundkar, (Deputy Legal Remem- 
branoer), for the Crown. 


JUDGMENT. 

Duval, J.—In this case, the accused 
was put on his trial under s. 420, Indian 
Penal Code, before the Additional Chief 
Presidency Magistrate .and sentenced to 
one year’s rigorous imprisonment. The 
case against him is that he went to the 
complainant's gaddi on some business and 
subsequently he met the complainant with 
a Bhatia. The Bhatia then produced a 
hundred rupee note and said that he 
could prepare notes like that. On the fol- 
lowing day, the Bhatia made a hundred 
rupee note in the presence of the complain- 
ant andthe accused and the complainant 
was satisfied thatthe Bhatia was a man 
who could double notes. Then an arrange- 
ment was come to under which the Bhatia, 
the complainant, and the accused were to 
get a share each in the profits of the 
oubled notes in a certain proportion, 
the complainant taking the biggest share 
presumably because he was the man who 
was to supply genuine thousand . rupea 
notes for the purpose. Then, on the next 
day, the 15th February, the complainant 
borrowed a thousand rupee note and went 
with the accused to the Bhatia, and the 
Bhatia made one forged note (apparently 
unnumbered) by some chemical process 
and gave 21 unfinished notes to the ac- 


‘cused to keep. The complainant was then 


asked to bring 21 different thousand rupee 
notes, so that these 21 unfinished notes 
could be completed by having the num- 
bers reproduced on them from the genuine 


.notes. The story then is that the com- 


plainant could only raise 8 thousand rupes 


-notes and that thereupon. they met.at the 


accused's gaddi in the evening. The Bhatia 
came there with some chemicals and vari- 
ous processes were performed and suddenly 
apparently the whole ofthe notes, genuine 
other notes, got burnt. As a 
matter of fact, it appears that the 8 thou- 
sand rupee notes somehow must have been 
extracted from the bundle as they were 
subsequently cashed in the Ourrency Office. 
The complainant, however, lost this money 


- and the Bhatia disappeared. The comp]ain- 


ant complained to the Police and the ac- 
cused has been put on his trial and sen- 
tenced as I have said. The conviction haa 


-~ 
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been under s. 420 read with s. 114, Indian 
Penal Code. 

Now the evidence against the present 
accused consists simply of the evidence 
of the complainant himself: and it is 
urged on accused's behalf that this is in- 
gmiBicient to warrant a conviction. For the 
appellant it is argued, to begin with, that 
the charge was under s. 420, Indian Penal 
Code, and that the provisions of s. 238, Or. 
P. O, do not extend to justify a conviction 
without any charge being framed for abet- 
ment ofan offence under s. 420 instead of 
B. 420 itself. For the Crown, itis urged 
that in the present case the defect, if any, 
in the charge is immaterial, because the 
accused fully knew before the charge was 
framed the case he had got to meet; and 
it is also urged that there might equally 
well bea conviction under s.420, Indian 
Penal Oode. I am of opinion that it was 

' necessary to frame a charge of abetment, 
if ‘that was the charge on which the man 
was tried and convicted. But I do not 
base the decision I am about to give on 
that alone. 

Now the defence was that the accused 
was equally as much hood-winked and 
swindled by the Bhatia as the complainant 
and that he cannot, therefore, be convicted 
as being an abettor of the Bhatia in this 
swindle. It is in evidence and it is not 
denied that towards note-doubling, the 
accused also produced two thousand rupee 
notes. But it is urged that he was the man 
who introduced the complainant to the 

' Bhatia and that when the complainant 
found that his eight thousand rupee notes 
had disappeared, the accused did not join 
with him in finding fault with the Bhatia 
but he took him home and said that thin 
were all right and that the money could 
be recovered. It is also urged that the 
whole of the evidence being that of the 
complainant, itis not sufficient to justify 
the conviction. The complainant is an 
accomplice in an attempt toswindle the 
Government and the public by the issue of 
‘forged notes and it would be unsafe to rely 
on his uncorroborated evidence as an ac- 
complice as to what the Bhatia did and 
what the accused did. In this state of evi- 
dence, I am by no means convinced that 
it is sufficient to ud the conviction of 

. the present accused. He, no doubt, intro- 


duced the Bhatia to the complainant, but ` 
beyond that thereis nothing to.shew that 


‘-poth of them might not equally have been 
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duped by the Bhatia. If that is the evi- 
dence, and if there is no direct evidence 
that the present accused wab really in 
league with the Bhatia or that he found out 
that this Bhatia could do the trick and so 
asked the complainant whom he knew to 
be a more monied man than himself to 
join in the swindle, this is not, in my opin- 
lon, sufficient to prove that the accused, 
who must have the benefit of doubt, if 
there is any, actually was a party with the 
Bhatia in trying to induce the complainant 
to part with his money. 

In this view, I would allow the appeal and 
acquit the appellant. The appellant will 
also be discharged from his bail. 

Graham, J.—Ia . As regards the 
legal objection that the accused could not 
be convicted of the abetment of the offence 
when there was a charge against him of 
a substantive offence under s. 420, Indian 
Penal Code, it seams to me, having regard 
to the provisions of s. 238, Or. P. O., that 
this objection must be held to be well- 
founded. Sub-section 2A of this section 
was inserted by Act XVIII of 1923 and, 
having regard to the manner in which the 
section expressly makes mention of an at- 
tempt to commit an offence, while it is 
silent with regard toabetment of the offence, 
the inference, it appears to me, to be that, 
in the case of abetment, it is necessary that 
a charge should be framed. 

On the merits, it is to be observed that 
the complainant, on his own showing, was 
an accomplice in a swindling transaction. 
That being so, little reliance can be placed 
upon his evidence. Furthermore, it cannot, 
I think, be said that the circumstances 
which have been proved in this case are 
inconsistent with the appellant having been 
duped as wellas the complainant. fa iy 
judgment, the prosecution have failed to 
prove any facts which may be said to have 
established the guilt of the apoused beyond" 
all reasonable doubt. . ' 

I agree, therefore, that the appeal must 


be allowed. 
A. N. A Appeal allowed. 
* o 
é e. 


EE 


-titat a lottery fer "lands" i 


e MADRAS HIGH COURT. 
OnruiNAL'RavisroN Cass No. 760 or 1925. 
(URDMINAL Revision PmrrTIO0N No. 028 
or 1925. 

i September 8, 1926. 
Present:—Mr. Justice Wallace and 
Mr. Justico Madhavan Nair. 

In,re C. M. PEDDAMALLA REDDI 
AND ANOTHRE—AOOUSED-—PBTITIONBRS, 


Penal Code (Act XLV of 1860), s. 2944—Raffie of 
ginning f , whether constitutes lottery—" E 
whether incl immoveable roperty. 

The word “ " in B. the Penal Code 


spp not y to moveables but also to immove- 
5 


pro s 

The publication of an advertisement of & lottery 

Bn Ei factory is to be raffled is an 
within the meaning of s. 204A, Penal Code. 


| 
Petition, under ss. 435 and 439 of the Or. 
P. ©., 1898, praying the High Court to 
revise the judgment of the Court of Bes- 
sions, Onddapah, in Or. A. No. 39 of 1925, 
referred inst the judgment of the 
Court ofithe irst Olass Deputy istrate, 
Jam ugu, in O. O. No. 70 of 1925. 
Megara. V. L. Ethiraj and M.C. Sridha- 
ran, for the Petitioners. 
The Publio Prosecutor, for the Crown. 
ORDER.-—The chief question for : deci- 
Bion in this case is whether the act of the 
ap ts, viz, publishing an advertise- 
ment of a Rs. 54,500 lottery, by which a 
ginning factory was to be raffled at Rs, 5 
tickets, is an offence within s. 294-A of the 
Indian Penal Cede. The argument is that 
“ goods" in the section applies only to 
moveables and that if the Legislature had 
intended to include immoveable property, 
it would have said so in appropriate 
words. ‘We are not able to accept this con- 
ence: The idea of the lottery was that the 
ucky winner should get the factory for 
less than its real value, viz., for the actual 
Bum he id for* his tickets, which would 
undoubtedly be forhis benefit. The proposal, 
therefore, was to do something “for the 
benefit of ahy person." There seems no 
reason, short of complete oversight, why a 
lottery for moveable goods should be an 
offence and a lottery for immoveable goods 
not an offence. The general clause was 
evidently regarded as sufficient to cover 
e latter case, The Public Proseeutor has 
called our attention to the wording of the 
EAglish Acts, still in force, 8 George I, 
Ohap. it s. p6 and 12 George II, 
Chap. VIL, s. 1 both of which enact 
is an offenoe. 


| 
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We think there is no substance in this con- 
tention. 

The next argument is that there is no 
case proved against the Ist appellant. The 
lower Courts have found as a fact that he 
took part in the publication, and we anpe 
say that there is no evidence on which : 
they could do so. Itis quite clear that the 
let appellant's dame was throughout asso- 
ciated with the lottery. We reject this 
contention also, y 

It is finally urged that the sentence 
is heavy. We agree with this. All that 
was called for in the circumstances wes & 
vindication of the law. The lottery was not 
held and no one is the worse for the publi- 
cation, We reduce the fine to a fineon each 
appellant of Rs. 100 (Rupees one hundred) 
each. The balance, if paid, should be e- 
funded. 

Fine reduced; 


Y. N. Y., Conviction confirmed. 


CALOUTTA HIGH COURT. 
ORIMINAL Ravision No. 635 or 1926, 
August 13, 1926. 
Present:—Mr. Justice Mukerji and. 

Mr. Justice Roy. 

RAM DAS SINGH AND OTHHRS— ÁOGUBHD— 
PHTiTIONHAS 
versus 
EMPEROR—Opposita PARTY. 

Penal Code (Act XLV of 1860), s. 188—D4sobedienca 
of order—Accused's know of order, duty of pro- 
secuiton to prove—Promulgation of order, w 

is the duty of the prosecution ina case under 
s. 188, Penal a, to prove by tive evidence 
that the accused had knowledge of the order with the 
disobedience of which he is charged and the proof of 
general notifloation prom ting the order does no$ 
setiafy the requirements of the section. [p. 37, col. L] 

Emperor v. Abdullah (1), followed. 

Criminal revision against an order of 
the Additional Presidency a Oal- 
cutta, dated the 21st June, 1926. 4 

Babus Sures Chandra Talugdar and 
Mahendra Kumar Ghose, for thé Petitioners. 

Babu Manindra Nath Banerjee, for the 
Opposite Party. 

JUDGMENT.—The petitioners, who 
are five in number, have been convicted 


[99 I. ©. 1927] 


by the- Additional Presidency Magistrate 
of Calcutta under s. 188 of the Indian 
Penal Code. The eharge against the peti- 
tioners was that they had disobeyed an 
order which was passed under s. 144 of the 
Or. P. O. by the Chief Presidency istrate 
on the 4th April, 1926. The order directed 
the public generally not: to assemble or 
proceed in iea of more than five in num- 
ber when quenting streets and public 
places of Calcutta within a certain specifi- 
ed area. That the petitioners violated this 
order is clear from the finding of the 
learned Additional Presidency Magistrate. 
To convict the petitioners under s. 188 of 
the Indian Penal Code, however, it is neces- 
sary that it should be established that the 
petitioners knew that there was such an 
order which prevented them fromassembling 
or p ing in groups of more than five 
as referred toin the order. Asregards this 
the learned Chief Presidency Magistrate 
held that there was a proper promulgation 
of this order in accordance with the provi- 
sions of s. 134, cl. (2) of the Or. P.O. The 
learned istrate was also of opinion that 
because such a promulgation has been 
proved it was not open to the petitioners 
te plead ignorance of the contents of the 
order, In my opinion the learned Magis- 
trate was not right in the view that he 
has taken of the matter. Section 188 of 
the Indian Penal Oode requires that it 
should not merely be proved that there 
was an order which, was duly promulgated 
but that also that the accused person who 
is going to be convicted under the section 
was aware of it. That.the promulgation is 
not sufficient to establish this knowledge 
has been held by the Lahore High Oourt 
in the case of Emperor v. Abdullah (1). 
In that case the learned Judges observed 


that itis the duty of the prosecution in a- 


cago under e, 188 of the Indian Penal Oode 
to prove by positive evidence that the ac- 
cused had knowledge of the order with the 
disobedience of which heis charged and 
that & proof of general notification pro- 
mulgating the order does not satisfy the 
requirements of the section. With this 
observation of the learned Judges I entire- 
ly agree It is true that it was open to 
the learned Magistrate to take into con- 
sideration the facts and circumstances of the 
case including the fact that the petitioners 
lived at the place where according to the 


(1) 63 Ind. Ces. 865; $2 C. L. J. 705. 
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Police Officer the order was duly promul- i 


gated in accordance with the provisions of 
8.134 cL (2) and to come toa finding fhat 
the petitioners individually had knowledge 
of the order itself. The learned Magistrate, 
however, has not thought flt to draw any 
such inference from the facts and circum- 
stances of the case; and the materials that 
have been placed before us by the learned 
Vakil for the Crown in this Rule do not 
satisfy us that in point of fact it may 
be held with any degree of certainty 
that the petitioners had any such know- 
ledge. For these reasons we are of opinion 
that one of the cardinal elements neces- 
sary to justify a conviction under s. 188 
has not been established and that the peti- 
tioners’ conviction under that section 
should accordingly be set aside. 

In the result, we make the Rule abso- 
lute, set aside the conviction of the peti- 
tioners under s. 188 of the Indian Penal 


Oode and the sentences that have been ` 
passed on them all and direct that the peti- 


tioners be acquitted and discharged. 
Rule made absolute 
Accused acquitted 


„A, N. AL 


BOMBAY HIGH COURT: 
URIMINAL Rarseanca No. 53 or 1920. 
June 23, 1996. 
Present:—Mr. Justice Fawcett and 
Mr. Justice Madgavkar. 
EMPEROR—Prossovtor e 


versus 
KALLAPPA DUNDAPPA RUDRAN- 
NAVAR AND ANOTHHR—ACOUSED. 


and the trial 
the 


sanction, | | 


| 
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Oriminal reference made by the Sessions 
Judge, Belgaum. 


JÜDGMENT.—In this case the two 
accused have been committed tothe Sessions 
Court of Belgaum for trial on charges of 
offence under s. 4 of the Indian Explosive 
Substances Act, VIof 1008. The Sessions. 
Judge has referred the case to us on the 

und that the sanction of Government for 
ep ution of the two accused has not 
been obtained in accordance with s. 7 of 
that Act. | Weare asked to quash the com- 
mitment in toto, in order that the prosecu- 
Hr lobtain the necessary sanction and 

6 ; 
. Section 7 of the Act in question says: 
“No Court shall proceed to the trial of any 
person for an offence inst the Act ex- 
cept with:the consent of the Local Govern- 
ment or the Governor-General in Council." 
It is to be noted that these words are not 
as wide ab some similar enactments in the 
Or. P. C.| For instance, 8. 138 says: "No 
prosecution shall be instituted” without 


.the necessary sanction. Sections 195, 196 


and 197, Cr. P. O., use the wide language 
“No Court shall take cognizance of " the 
offence without the Government sanction. 
And s. 339 says “No prosecution shall be 
entertained” without the requisite sanc- 
tion, In.such cases clearly sanction is 
necessary to the institution or entertain- 
ment of the prosecution before a Court can 
take cognizance of the offence. Buts.7 
of Act VI of 1808 only reetrains the Court 
from p ing to the trial ofany person 
for an offence under the Act except with 
this consent. 

The committal proceedings are only an 
"inquiry" as defined in cl. (k) of 8. 4 of the 
Or. P. Ò. and as is shown by the heading 
to Ohapter XVIII of the Code. An offence 
under s. 4 of Act VI of 1908 is triable ex- 
clusively by a Cougt of Session, (See Sch. II 
VOffenee against other laws," Or. P. O.) 
In a case exclüeively triable by a Court of 
Session, the *frial begins only after the 
commitment and the framing of the charge: 
ef. In re Narayanaswamy Naidu (1). There- 
fore we of opinion that it is not neceg- 

h the committal proceedings 


: sary to dg : | 
fer the wis of the sanction does not in- 


validate those p ings any more than 
the proceedings of the preliminary Police 
inquiry. however, the Sessions Judge 
cannot proceed with the trial of the accused 
(1) 1 Ind. Cas, 38, $2 M. $20; 5 M. L. T. 253; 19 M. 
L.J.457; 9 Or. L. J. 192. 
A. üs i 
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on that commitment without the reduigite 
sanction, he should arrange to postpone 
the trial till it is obtained. The pro- 
ceedings should be returned with these 


remarks. 
A. N, A. Order accordingly. 


CALOUTTA HIGH COURT. 
ORIMINAL Ravision No. 399 or 1926. 
July 16, 1926. ' 
Present:—Justice Bir George Olaus 
Rankin, Kr., and Mr. Justice Roy. 
BHUSAN OHANDRA HAZRA— 
PmumirIo0NBR 
versua 
KANAI LAL ADDY A. AND ANOTHBR— 
Penal Code (A aa Ur e 1419—8 
et 1 , st. $0. 2 
bao aa ag UBRGA enean s be iu: 


In considering the adequacy, of sentence & Court 
o witimate ces of 


should take into account consequen 
the acts committed by the accused and not merely 
their immediate resulta, [p. 39, col. L], 

Oriminal revision against an order of 
the Additional Sessions Judge, Howrah, 
dated the Ist February, 1926. 

Mr. A. C. Mukherjee and Babu Satindra 
Nath Mukerjee (for Babu Syama Prosad 
Mukerjee), for the Petitioner. 

Mr. Khondkar, for the Crown. 

Mr. B. C. Chatterjee and Babu Probodh 
Chandra Chatterjee, for the Opposite Party. 
JUDGMENT. 

Roy, J.—The aecused in this case 7 in 


number pleaded guilty toa charge under 


the latter part of s. 304 read with s. 149, 
Indian Penal Code, The circumstances 
which led to the death of Hem Kumar 
Hazra are as follows:—On the 16th April 
last he was called outof his bed by Chandra 
Kumar Pal to a tank filled up land where 
he was attacked by several people with 
fists and kicks and apparently the kicking 
was continued until he collapsed. Hoe was. 
carried home and he complained of great 
pain in the abdomen. "Thereafter he wag 
taken to the Hospital where the Assistant 
Surgeon examined him and found anumber 
of injuries. On the 18th April, Hem Kumar 
died of peritonites and it appears that, that 


, 
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was due to the internal injuries received 
on his abdomen on the night of the 16th 
ApriL When the case was taken up be- 
fore the learned Additional Sessions Judge 
of Howrah the accused pleaded guilty and 
the Judge accepted the plea and dealt with 
four of the accused, namely, Kanai, Bepin, 
Abani and Gopinath under s. 562 of 
the Or. P.O., and he inflicted a fine of 
Rs, 150 each on Chandra Kumar, Khirode 
and Surjya Kumar, and he directed that 
the fines should be paid to the deceased's 
widow. It is against this decision that 
there is this application for enhancement 
of the sentence. We understand that the 
fines have been deposited but have not 
been accepted by the deceased’s widow. 
The present application is for the en- 
hancement of the sentences of these ac- 
cused persons. For the Orowm it is aœ 
knowledged that the sentences are some- 
what inadequate. In fact the Orown has 
joined with the petitioner in this case. 
The learned Oounsel appearing for the ac- 
‘cused contends that the offence committed 
was really one under s. 323, Penal Code. 
He points to an earlier incident that hap- 
pened that night. It appears that at 
9-30 r. u. there was a quarrel between Panna 
Lal and the deceased. There was a scuffle 
and the -deceased had also two falls. He 
seems, thereafter, to have gone to bed with- 


out any complaint about any hurt to him- ` 
self. The learned Counsel also points to 


the injuries simple enough as described 
by the Assistant Surgeon, and he contends 
that there was no serious offence committ- 
ed. ‘We have looked into the commitment 
record and we consider that the sentences 
passed on the accused are inadequate. No 
doubt, the facts that there was an earlier 
occurrence, that the injuries at first were 
considered to be simpleand that there was 
a counter-case, probably influenced the 
Judge in giving a lenient sentence, but 
it is the ultimate consequences of the 
acta committed by the accused which will 
have to be taken intoaccount. The earlier 
incident does not appear to us to have 
anything to do with thedeath of the de- 
ceased. There was asimple quarrel and 
‘the deceased thereafter went to bed and 
there was no complaint of any injury. On 
the other hand, immediately after the 
assault by the accused the deceased com- 
plained of pain in his abdomen and he was 
taken to the Hospital where peritonites de- 
' yeloped, and according to the evidence of 
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the Oivil Surgeon the kicks and blpws 
which he complained of are quite consistent 
with the injuries received. "The Assistant 
Surgeon found the injuries to be simple on 
& cursory examination, but the injuries 
were internal and the man seems to have 
died as a result of such injuries. 

In these circumstances we think that the 
sentence should be enhanced. The learned 
Counsel contends that there are no circum- 
stances before us on which we can reason- 
ably deal with the accused. But the evi- 
dence before the Committing Magistrate is 
before us and we may take it that when 
the accused pleaded guilty to the charge, 
they more or less accepted that evidence, 
The evidence discloses the different acts 
which the different acoused took in the 
case and I think we ought to deal with the 
case on that basis. 

The learned Sessions Judge has dealt 
with four of the accused under B. 562, Or. 
P. O. Three of these are mere boys aged 
16 or 17 years. Gopinath one of the accused 
is described as being about 21 years old. 
This Gopinath was before the Sessions 
Judge and I take it that the Sessions 
Judge was satisfied that Gopinath was 
below 21 years of age. I do not like to 
interfere with the sentence passed in the 
case of these four accused, namely, Kanai, 
Bepin, Abani and Gopinath. Making every 
allowance possible in the case of the others, 
namely, Ohandra Kumar, Khirode Prosad 
and Surjya Kumar, I consider that the 
ends of justice will be met if asentence of 
one year's rigorous imprisonment be inflict- 
ed on each of them under s. 304, Part II 
read with s. 149, Indian Penal Code, and it 
is ordered accordingly. 

The fines, if paid, will be refunded $o the 
accused. j 

Rankin, J.—I would add in respect of ' 
the sentence ofthe ascused that are dealt 
with under s. 562, Or. P. p., that I consider 
that we are going alongeway in dealing 
with this case in that fashion, and we do so 
having regard partly to” the circumstance 
that the older men engaged in this case 
were in some cases relatives of theirs and 
that it is just possible that some of these 
young lads might have taken ‘some Part ih 
the occurrence which did not amount to 


very much. : 
A. N. A. Rule made abstlute, 
* 06 
P" . 
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ALLAHABAD HIGH COURT. 
ORIMIKAT, Revision No. 531 oF 1926. 
Beptember 17, 1926. 
"Present: —Mr. Justice Banerji. 
' DIN DAYAL—<Aoccussp—APPLIOANT 


versus 
EMPEROR— OProsıTa PARTY. 


7 a nent 
binding over, when to passed—Conclunre proof of 


person was ted of havin 
committed murders is not the kind of evidence ad. 
missible for the purpose of binding him over to be 
behaviour. ' 

order binding a person over to be of good 
behaviour cannot be passed eas the record upon 
which the order is passed SDA an Toly prone the 
charge read out to him under s. 110, Or. P. O. 


` Oriminal revision from an order of the 
Sessions Judge, Mainpuri, dated the 7th 
Jdne, 1926, 

Mr. S. N. Mukerji, for the Applicant. 

The Assistant, Government Advocate, for 
the Opposite Party. un 


JUDGMENT.—Din Dayal bas been 
bound over to be of good behaviour for 
three years, and the learned Sessions Judge 
of Mainpuri has confirmed the order. Din 
Dayal has come up inrevision against that 
order, Although it is not the practice in 
revisions to look into the evidence in cases, 
specially in cases under s. 110 of the Or. 
P, 0.,- Jam of opinion that this is one of 
those exceptional cases in which the opinion 
of the Seasions Judge that the man isa 
habitual thief and robber and amost danger- 
ous character and that he possesses that 
reputation in his vicinity, cannot be accept- 
éd. The case shows the danger of assum- 
ing to$ much because I find that only one 
witness has come from the village where 
Din Dayal lives to giye him a bad charac- 
ter? and he is Tej xA Ss Mukhia, but Tej 
Singh's evidenge*really .does not prove 
SE ee against the petitioner Din 
Dayal. The learned Sessions Judge has 
assumed that the deficiency of witnesses 
from the village of the accused on behalf of 
the prosecution ia to be explained by the 
fact that peeple know him to be a bad 
character and are not prepared generally 
to come and support him. I have looked 


into the record io find some basis for this. 


assumption of the learned Judge. Wit- 
nesses, no doubt, hee come forward to say 
tbat Din Dayal was suspected of having 
committed at least fous murders but this 
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is not a class of evidence which is &dmis-' 


` sible for the purpose of binding over Din 


Dayal. See the case of Raham Ali v. Emperor 
(1). A number of witnesses have been 
called on behalf of the prosecution to prove 
thet Din Dayal bears the reputation of 
being a habitual thief, dacoit and murderer. 
Curiously enough these witnesses know 
nothing about the circumstances of Din 
mes her Their story is most unconvincing 
and the reason, given by them is that 
because Din Dayal was suspected in mur- 
der cases they believed him to be a man of 
bad character. Some witnesses have come 
forward to give evidence that as Din Dayal 
sits on a bridge with a lathi with some 
people who are badmashes they believed 
him to be a badmash too. There is no evi- 
dence that these persons with whom Din 
Dayal associates are badmashes, 

The learned Magistrate has referred to 
the evidence of Bhatele Shiam Behari Lal as 
proving the bad reputation of the peti- 
tioner. I have read that evidence. It proves 
absolutely nothing against Din Dayal, and 
as a matter of fact, this witness does not 
even know Din Dayal by sight. He, how- 
ever, says that Din Dayal was suspected of 
having murdered his karinda, This being 
the state of the evidence it is unnecessary 
to go into details regarding the evidence 
called for the defence. A good volume of 
evidence was called on behalf of Din Dayal 
but has been brushed aside by the Oourt 
of first instance on the ground that these 
witnesses mostly did' not associate ‘with Din 
Dayal long enou to be able to give any 
evidence of good. character. Some of them 
are witnesses living in the village of Din 
Dayal. I have examined all the evidence in 
the case, Although I realise the difficulties 
of the prosecution in cases under s.110 of 
the Or. P.O., Icannot, however, shut my 
eyes and maintain an order unless the 


“record upon which the order is passed is 


such that it proves conclusively the charge 
read out to an accused person under s. 110, 
Or. P. O. The difficulties can very easily 
be overcome if the person reeponsible for 
the prosecution of a case under s. 110 
carefully bears in mind the observations 
of Mr. Justice Chamier in the case of 
Bechai v. Emperor (2). Iset aside the order 


) 20 Ind. Css. 231; 11 A. L. J. 461; 14 Cr. L.J 
N 26 Ind. Oas. 183; 12 A. L. J. 937; 150r, LJ, . 
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binding over Din Dayal. If he is in custody 
he will be forthwith relessed. 
A. N. 4 Order set aside. 


ALLAHABAD HIGH COURT. 
ORIMINAL RuvisioN No. 196 of 1926. 
June 14, 1926. 

Present:—Mr Justice Banerji. 
NIHAL AND OTHARS— ÁOOUSBD— A.PPLICANTS 


versus 
EMPEROR—Opposits PARTY. 

Or. P. O. (Act V of 1898), es. 110, 112, 587—Security 
proceedings—Preliminary order—Subsiance of wm- 
formation not recorded, effect of—Irregularity. 

However ty aman may be he is entitled toa 
trial which is not asham but areal trial, where the 
accused knows something about what is happening. [p. 
41, col. 2. 

Merel Nai out in &notice under s.112 ofthe 


the nature of an indictment or 
culares indicating 


he has reoeived is not a mere irregularity, which 
would be covered by s. 537 of the Or. P. O., but is 
an illegality which vitiates the trial. [ibid] 
Oriminel revision from’ an order of the 
Additional Bessiong Judge, Moradabad, 
dated the 22nd of February, 1926. 
Mr. S. C. Goyle, for the Applicants. 
The Assistant Government Advocate, for 
the Orown. 
4 JUDGMENT.—This is an application 
jn revision by six persons named Nihal, 
Shame, Ghubbar, Mukhtar, Meda and Bho- 
ja, who were bound over to be of good 
bebavisar by a Magistrate of the First Glass 
of Bijnor. The procedure adopted in this 
case was this. On the2nd of December 
1925 the station officer of Ohandpur arrest- 
ed under s. 55 of the Or. P. C. a number of 
men. They were put up before a Magis- 
trate on the 8th who directed a case to be 
registered and put up the next day. On the 
of September the Magistrate firat re- 
corded an order purporting to be one under 
g. 112 of the Or. P. O. as follows: 
** Whereas it is brought to my notice that 
ou the aforesaid are habitual thieves, 
urglars, cattle-lifters, and you associate 
with bad characters, you are hereby direct- 
ed to show cause why you should not be 
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directed to enter into a bond of Rs. 100 each * 
with two sureties of Rs. 200 each to be df 
good behaviour for one year." 

Thereafter the case began and sixteen 
witnesses for the progecution were examined 
then and there. The accused, fourteen in 
number, it appears, were represented by a 
Mukhtar. Even then it seems to me un- 
desirable that, where persons are arrested 
under s. 55 of the Or. P. C. they should not 
be told the substance ofthe information 


E AE them. As observed by Mr. Justice 
ala 


h in thecaseof ELajbansi v. Emperor 

(1): "It is impossible to lay down any 
Btandard to whichsuch notices (under s. 112) 
are to conform, but when the Legislature 
provided that a Magistrate should make an 
order in writing setting forth the sub- 
stance of the information received, ib cer- 
tainly meant a great deal more than telling 
a man that he was & suspected thief, be- 
cause, however substantial that expression . 
may be as an offensive description of an 
individual, it gives the person alleged to 
be that character not the slightest intima- 
tion as to what are the grounds upon which 
it is based. If that notice is sufficient, all 
that would be necessary would be fo call 
upon anybody in India to show cause on 
the mere statement that he was suspected 
by the Police to be an habitual thief, but 
the procedure clearly requires something 
in the nature of an indictment or charge 
containing substantial particulars indicat- 
ing the grounds upon which the Police 
have given information to the Magistrate.” 
It is, in my opinion, clear that merely set- 
ting out in a notice under s. 112 of the 
Or. P. C. that a man is an habitual thief or 
robber, and having the prosecution wit- 
nesses ready there anc then to go on withe 
the case is not what the Legislature con- 
templated. However guilty a man may be, 
he is entitled, in my opinion, to a trial 
which is not a sham but a realetrial, where 
the accused. knows something About what 
is happening to him. I am,etherefore, of 
opinion that the action of the Magistrate 
in not recording the substance of the in- 
formation he had received does not amount 
io a mere irregularity which would be 
covered by s. 537 of the Or. P. C. as argued e 
by the learned Assistant Government Ad- 
vocate. The learned Sessions Judge nq 
doubt states that the notice was very vague, 
but he goes on to say that it wag read and 

QD 80 Ind. Oas. 420; 42 A. 646 at g 648; 18 A.L, Je . 
673; 23 Or. L, J. 228. : gs 
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&xp|ained to, the accused and as there was 
a fuller Police report, Er. A 1,on the 
record which must have come to the notice 
of the accused or their Mukhtar, he did not 
think there was any force in the argument 
adduced on behalf of the petitioners in the 
Court below. 

For these reasons I am of opinion that 
the order passed inst the accused bind- 
ing them over is bad in law. I set aside 
the order of the Magistrate binding over 
the six applicants dated the 11th of October, 
1925. If the District authorities are of 
opinion that action should be taken against 
them, proceedings must be taken according 


to law. . 
Z.K Order set aside. 


CALCUTTA HIGH COURT. 
MisOBLLANBOUS Cass No. 75 or 1920. 
May 26, 1920. 

Preseni:— Justice Sir George Claus Rankin, 

Kr.,and Mr. Justice Duval. 
BISSESWAR RAJ GARIA—Aocovsap— 
PurrTIGNBR 
: versus 
EMPEROR-—OrrosrTB PARTY. 

Cr. P. C. Ce Y of 1898), ss. 54, 76, 491—Goondas Act 
(B. C. I of 1924), s. 4—W arrant.—Baal 3 duties 
— Reasonable amount, if should be 
must have control over arrested 


Government, postion of 
bé raised "High Court—Hsbeas corpus—Com- 
missioner of Police acting under Goondas Act, postion 


of. 

4 of the Goondas Act where a is 

e ed & warrant issued under s. 76, Dr. P. 21 
sum 


Goon 8 sure 
whom a warraptis issued, is refused cu the erdunil 
t bs cannote exercise control over the person 


tha 
arres ibid. 
F f eona a dus d 


eom ithin the purview of4.491, Or. P.O [ind] 
px cama of Police acting under a warrant 


iøgusd under the Act is not acting under the Or. P, O. . 


[bid] O, j 
Application for bail. 
Mr. A. N. Choudhury, Babus Satindra 

. Nath Mukherjee and Radhicalal Guha, for 

the Petitioner. °? . 


if ig. 
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Mr. B: L. Mitter, Advecate-General, and 
Mr. Khondkar, Deputy Legal Remem- 
brancer, for the Oppoeite Party. 

JUDGMENT. 

Rankin, J.—The petitioner in this case 
while in custody under s. 54, Or. P. O., was 
served on the 7th of this month with a 
warrant under s. 4 of the Goondas Act 
signed by the Chief Secretary to the Govern- 
mentof Bengal. The warrant was in the 
form which had been duly notified under 


“the Goondas Act in the Caleutta Gazette 


by virtue of s 4 of the Act and it required 
the Deputy Commissioner of Police, Oal- 
cutta, to arrest the petitioner and it was 
provided by the form of the warrant that, if 
the petitioner should give bail himself in the 
sum of ten thousand rupees with two sureties 
each in the sum of five thousand rupees to 
attend before the Oommissioner of Police, 
Oaleutta, and to continue to attend, he may 
be released. That partof the warrant follows 
without variation the form which is the 
Becond form in the Fifth Schedule to the Or. 
P.O. Itisa& form which is drawn up with 
reference to 8.76 ofthe Oode. The terms 
ofs.76 are in these words: “Any Oourt 
issuing & warrant for the arrest of any 
person may in its discretion direct by en- 
dorsement on the warrant that, if such 
person executes a bond with sufficient 
sureties for his attendance before the Court 
at a specified time and thereafter until 


: otherwise directed by the Court, the Officer 


to whom the warrant is directed shall take 
such security and shall release such person 
from custody”. Now, itis the form provid- 
ed under that section that is used by the 
Local Government in drawing up -the 
particular form of warrant to be used under 
the Goondas Act. The petitioner in ‘the 
present case complains at the Bar of two 
things, He says that while he applied for 
bail and tendered certain sureties as being 
sufficient sureties, his application for bail 
was illegally dealt with in two ways. First, 
he says that he was refused his’ release on 
the ground that he himself was not, in the 
opinion of the Deputy Commissioner of 
Police, good for Rs. 10,000 and he -says, 
secondly, that instead of his sureties being 
examined to see whether they were sufi- 
cient sureties they were considered from a 
wholly irrelevant and extraneous point of 


' view, namely, from the point of view whe- 


ther they were persons who were likely to 
keep the petitioner under control. Now 
how far these two complaints of illegal 
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abude have been verifled by the evidence 
is. & matter to which I shall come in & 
moment.. I want toleave no doubt that 
either of these two courses would be an 
illegal abuse of power, not merely on general 
principles as regards the liberty of the 
subject but on the face of the Goondas Act 
itself and on the face of the warrant’ which 
is notified for'use under the Goondas Act 
and which was used in this ease, The idea 
that there is to be an enquiry as to whether 
the person under arrest ia good for the 
Bum demanded by the warrant, n&mely, ten 
thousand rupees in this case, is, in my 
opinion, &n entirely topsyturvy idea. On 
this warrant, the business of the officer 
who fixes the sum of money is to ses that he 
fixes a reasonable sum of money having 
regard to all the circumstances and that it 
is not an excessive oneand it is sufficient, 
so far as the person under arrest is con- 
cerned, that he is willing to execute a bend 
in that amount. As regards the question 
whether the sureties should not be merely 
sufficient in the ordinary sense but should 
also be persons who can exercise control 
over the persons arrested, there is a case 
reported as Queen-Empress v. Rahim Bakhsh 
(1) But thatis an authority in favour of 
permitting that experiment to be made 
in cases where a person is to give secu- 
tity to keep the pedce or to be of good 
behaviour, So far as this Oourt is concern- 
ed, in the case of Adam Sheikh v. Emperor 
' (2), that law is objected to and, even in cases 
under s. 118, Or. P, O., it has been declared 
to be bad law to consider whether a surety 
is likely to have some control over the 
person arrested. For the present purpose, 
we have nothing to do with the keeping of 
peace or being of good behaviour. The 
sole question in this case is a question of 
giving security to attend before the Oom- 
missioner of Police, Calcutta, ong certain 
day and continue so to do—a mere question 
of security to ensure the man’s appearance, 
and I know of no authority that would 
justify any person in saying that he would 
waive aside the mere question of the suffi- 
ciency of the surety and embark on a con- 
sideration of control over the person arrest- 
ed, That would, in my judgment, be an 
illegal abuse of power on the face of the 
Goondas Act and the warrant. Now, the 


) 30 A. 206; A. W. N. (1898) 21; 9 Ind. Dec. (s. e) 
(3) 35 Q. 400; 7 Or. L. J. 439. 
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uestion arises whether on this petition 
these matters have.been made.clear im such 
a way that this Oourt can interfere. On the 
question whether this Court can interfere in 
revision, the petitioner, in my. judgment, is 
uhder & t difficulty. Iam not convine- 
ed that the Commissioner of Police. acting 
under this warrant is acting under.the Or. 
P. O. The section in.the Gana d Act says 
that for certain purposes the warrant shall 
be deemed to be a warrant issued by a 
Presidency Magistrate. Now, ifthis matter 
be looked at as an application for revision, 
the first thing is that the applicant has not 
been to the person who is deemed to be the 
Presidency Magistrate. He has not applied 
in this caseto the Ohief Secretary to the 
Government of Bengal. Secondly, it has 
been held in this Court already that the 
Secretary to the Government in such cases 
as this' is not in the position of. a subordi- 
nate or inferior Court. Thatis the decision 
in Binur Gene v. Emperor (3). Thirdly, 
Ifind it difficult to say that the present 
purpose would come within either of the 
two purposes mentioned in s. 4 of the 
Goondas Act. We have not got to consider 
here the question ofthe enforcement of the 
attendance of the person against whom the 
warrant is issued at such a place and at 
such atime. Itseems to me, therefore, that 
this Court has got to look at the proceed- 
ings not from the point of view of proceed- 
ings in a Court but from the point of view 
that they are proceedings of the executive 
armed with certain special powers and the 
question is whether or not the powers. have 
been exceeded, so that this Court can inter- 
fere;in other words, the question must in 
this case be looked atas one coming within 
s. 491, Or. P. O. The queetion is whether the 
petitioner isa person illegally or improper- 
Y detained in publio custody. If he is, 
then this Court has power to. issue a writ, 
ofhabeas corpus, Inow corge to Bee whe- 
ther this petition discloses greunds which 
would entitle this Court to interfere in the 
matter by a writ in the n&ture of habeas 
corpus, and I find, looking over the peti- 
tion carefully, that, while as a petition 
asking us to exercise our revisional jurisdic- 
tion it might have been of some o some 
body there is only ane section that ia ofthe 
smallest use at all to the petitioner on any 
question under s. 4901,/0r. P. O. There ifno 
mention anywhere ia the petition as to an 
3) 83 Ind. Cas. 500; 510. 460; ATI, R. 193: 
T 16 Or. L. J. 20. . TOME 
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enquiry having been made into whether 
the accused himself is good for Rs. 10,000. 
There is not à word of this kind in the 
petition from beginning to end. It is quite 
clear that this Court cannot act in this 
petition on that ground at all., Paragraph 9 
of the petition says "That the Deputy Oom- 
missioner ©. L D. before whom these four 
gureties were produced said that the said 
four sureties are not fit to keep the said 
accused under control and is not accepting 
those sureties and is not releasing your 
etitioner on bail" Now, if a case could 
be made or had been made to the effect not 
merely that this observation had been made 
by the Deputy Commissioner but that the 
Deputy mmissioner had refused to 
enquire into the sufficiency of the sureties 
or had been satisfied with the sufficiency 
but had rejected them, it may be that on 
this petition a case could be made out of 
illegal detention. I donot think that the 
paragraph—by itself scanty and very diffi- 
oult to be relied upon—would be sufficient 
to justify this Court in interfering under 
g.491, Or. P. O. The detention is illegal 
except when in accordance with the terms of 
the warrant. The accused has failed to 
furnish the above bail, The direction to 
the Superintendent of the Jail authorises 
him to keep the arrested man in custody 
until he is able to furnish the above bail. 
But in the present dase, in my opinion, no 
und has been made out for our inter- 
erence. The application is accordingly 


rejected. 
Duval, g.—1 agree. 
M. B. 
A. N. A. Application rejected. 


MADRAS HIGH COURT. 
, OBTMINAL Ravision Oasa No. 305 or 1926. 
ORIMINAL Ryviston ParrTION No. 269 
e oF 1926. 
September 14, 1926. 
Present: —Mr. Justice Jackson. 
In re RAJU AOHARI-—Aoousan No. 1 
—PSTITIONHE 


Cr. P. O. (Act V of 1898), ss. 256, 5837—Code of 
Oriminal Procedure (Amendment) A MT of 
1994), s. 72—Oharge med u 1. Accused 
unre by Vakil—Accused required to state 
forthwith which of prosecution witnesses he wi to 

I whether cured by s. 587 


—S. 256, whether applica cases. 

Where a charge isgframed under s. 254, Or. P. O 

under e 256 as mended by s. 72 of Act XVII of 

19289 the accused muss be required to state only at 
. 

. . 
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the commencement of the next hearing of the cane if 
MS ches to qo epum any And M ao mboh iof 
the witneases for the prosecution whose evidence has 
been taken If thea is asked todo so forth- 


wit the Magistrate should record his reasons in 
wri Ifan accused is not represented by 
& V reason must be shown for not 


ing th 
question to the next hearing. [p. 45, eb iet i 
an accused person is not represented by a 


Where 
Vakil and the Magistrate requires the accused forth- 
with without recording any reasons. to state if he 
wishes to cross-examine the prosecution witnesses the 
irregularity us one that cannot be cured by s. 537, 
Or. P. O. [ibid] | i 
When Legislature specially amplifies by an 
amendment a mandatory section, there is no rules of 
construction which will allow the Oourts to treat it 
as directory. [p. 45, cols 1 &32.] 
Contravention of an express provision as to a moda 
of trial is not a mere Sh dee ip. 45, col 2.) 
Bubrah mania cue c Sig T (3) relied on. 
Bectio a HIS. suminary 
trials also. [ibid.] D 
Petition, under ss. 435 and 439 of the 
Or. P. O., 1888, and s. 107 of the Govern- 
ment of India Act, praying the High Court 
to revise the conviction of, and sentence ' 
assed upon, the petitioners herein, on 
12th March, 1926, by the Court of the Honor- 
ary Presidency Magistrates, Royapettah 
(Bemor in O. C. No. 5099 of 1926). 
_ Mr. S. Venkataraman, for the  Peti- 
tioner. 
The Crown Prosecutor, for the Grown. 


ORDER.—Petitioner has been convict- 
ed under ss. 323, “114, Indian Penal 
Code, by the Honorary Presidency Magis- 
trate, Royapettah, and seeks to set aside the 
conviction because the Magistrate asked 
him forthwith whether he wished to cross- 
Ge EA ks Mbah ag witnesses without 
recording reasons under s. 256 
Or. P. C; s Virus 

It was probably intended by the Code as 
originally framed that in warrant cases 
the Magistrate Bhould examine the prose- 
cution witnesses in chief, and, if necessary 
frame a charge without the intervention of 
the acoused. At the next hearing, the 
accuséd could engage his Vakil and crose- . 


examine the prosecution witnesses. Accused 


persons, however, considered, probably not 
without reason, that by the time the case 
reached the see if the Magistrate had . 
only heard one side, his opinion might be too 
firmly fixed to be shaken. They preferred, 
therefore, to cross-examine the proeecution 
witnesses at theoutset. Inguch cases, &8econd 
cross-examination after the charge might 
often seem a waste of time, and Magistrates 
were disposed to call upon the acoused to 
re-crogs examine immediately after they had 
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framed the charge, The accused would 
protest that they were still entitled to the 
interval which would be allowed them if 


they had not chosen to cross-examine and , 


when the Magistrate proved obdurate, 
dissension and & sense of injustice often 
supervened. 

Therefore by s. 72, Act XVIII of 1923, 
s. 256 was amended by inserting after the 
words “to state” the words “at the com- 
mencement of the next hearing of the case, 
or, if the Magistrate for reasons to be re- 
corded in writing so thinks fit forthwith.” 

This appears to be avery sensible solu- 
tion of the difficulty. The Magistrate still 
controls the procedure, but if his rulin 
runs counter to the wishes of the accuse 
he must support it by reasons. ‘Where the 
accused is represented by a Vakil from the 
outset he may generally be asked under the 
section if he wishes to cross-examine forth- 
with, for the simple reason that the accused 
will not be prejudiced and it is convenient 
to arrange a date for the subsequent 
attendance of the prosecution witnesses be- 
fore they disperse. 

If, however, he is asked forthwith, with 
< a view tore-calling the witnesses forth with, 
fuller reasons will be required, because it 
is usually convenient to the accused to 
have an interval in which to study the 
depositions already on record, and discover 
` material for the cross-examination of the 
witnesses, 

If an accused is not represented by a 
Vakil, reason must be shown for not poet- 
Poning the question to thenext hearing 

ee time he can have consulted a 

In the present case the accused who was 
not represented by a Vakil, was required 
forthwith to state if he wished to cross- 
examine, and the Magistrate recorded no 
reasons, `` 

It is argued on behalf of the Crown that 
this is an irregularity curable under s. 537, 
Or. P. O. It is dificult to apply this 
Section to the facts of a case of this nature, 
for when can it be said that no failure of 
justice his been occasioned by refusing an 
accused an opportunity to consult alegal 
adviser? Nor do I think it applicable in law. 

Before it was amended, 8, 256 was un- 
doubtedly mandatory. Ifa Magistrateomitted 
altogether to ask the aco if he wished to 
cross-examine the prosecution witnesses it 
could not be said to be a mere irregularity. 
And whenthe Legislature specially amplifies 
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a mandatory section, there is, in my epinion, 
no rule of construction which will allow the 
Courts to treat it as directory. No doubt 
a contrary opinion is expressed but without 
argument in Ghasiti v. Emperor (1) and 
Ican only say that I respectfully differ. 
In Phuman Singh v. Emperor (2) Oamp- 
bell, J., holds that a contravention of s. 256 
is covered by 8. 537; but notes the difficulty 
which I have mentioned above of holding 
as a matter of fact that accused has not 
been prejudiced. As regards the law in 
that case, I doubt if it can really be argued 
that because s. 535, Or. P. O., validates a 
conviction which is attacked merely be- 
cause no charge has been framed, therefore, 
B. 537 validates a trial in which s. 256 has 
been contravened. The safest guide in 
these questions is the well-known ruling of 
the Judicial Committee. ‘Their Pepea 
are unable to regard the disobedience to an 
express provision as toa mode of trial as a 
mere irregularity.” Subrahmania Ayyar v. 
King-Emperor (3). 

In Bombay it has been held that s. 256 
is not applicable to a summary trial Umaji 
Krishnaji v. Emperor (4) and again I must 
express my dissent. Itis argued that s. 262 
which provides that the procedure of war- 
rant cases shall apply to warrant cases 
summarily tried: ‘except where otherwise 
mentioned, does not make s, 256 applicable 
to summary trias, because s. 263 relieves 
the Magistrate of the necessity of framing 
a formal charge. Section 256 “clearly im- 
ae that the Oourt has had a charge read. 

t is only then that the occasion arises 
under which the accused is required to 
state whether he wishes to cross-examine.” 
Butthere is no such olear implicatign in 
8. 256, which mekes no reference at all toa 
charge, and only happens to come below 
8 255 because in the natural order of 
things the indictment pregedes the defence 
whether an accused is tried under Oh, 
or Ch. XXII, and whatever form the charge 
may take, he must be calfed npon to plead, 
and s. 256 which provides for the defence 
is applicable to either sort of trial. Mad- 
gavkar, J., [Umaji Krisknajiv. Emperor (4)] 


1) 93 Ind. Oas. 72; 6 L. 554; A.L ‘Lah. 
T Or. L. J. 408 AN 
A L R. 1925 Lah. $39; 26 Or. 


3) 88 Ind. Cas. 518, A. 
) J. 233; 3 Bom. L. R. 540; 38 


1158; 7 L. L. J. 114. 
; ILM. L. 
k N. 886; 2 Wais3?71; 8 Sar. P. C. 
tod’ Oas 159; A. 1.8. 1926 Bom. 2%; ^38 
Or. L.S. ; 
e 
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holds that in a summary trial there can be 
mo reason for re-cross-examination, but 
seems to overlook a case like the present 
case where the accused is put on his 
defence before he is represented by a Vakil. 
The petition is allowed and the petitioner 
ordered to be re-tried by the Ohief Presi- 
dency Magistrate, or any Magistrate having 
jurisdiction to whom he transfers the case. 
The conviction and sentence are set 
aside and the fine, if paid,is to be re- 
tudded. 
V. N. V. Conviction set aside: 
i Re-trial ordered. 
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NAGPUR JUDICIAL COMMIS- 
: SIONER'S COURT. 
ORIMINAL RHYISION No, 335 or 1926, 
. Beptember 10, 1926. 
, Present:—Mr. Kotval, Officiating J. C. 
. "HARI GORE-—AFPPLIOANT 
versus 
EMPEROR—Opposita PARTY. 
Gr. P.C. (Act V of 1898), &, 162—Police diaries— 
T. : Nike 


coptes. , 

: An improper omission to aad with the request J£ 
the acouséd under s. 162, Or. P. O., to call for the Police 
diary and to supply him with copies of the statementa 
made by a prosecution witness before the investigat- 
ing officer vitiates a trial. 


An application for copies under s 162, Or. P. 91 -P 


can be made even before the cross-examination 
the witness concerned 18 


. Bection 162, Or. P. C,is not inapplicable to cases . 


where the Police, after investigation had refused to 
challan and the were started on a com- 
"p 


Application for revision ofan order of 
Oy Magistrate, Nagpur, dated the 24th 
June, 1920. 

Mr. V. N. Herleker, for the Applicant. 

. Mr. A. V. Wazalwar, for the Non-Appli- 
cant. ; 

Mr. G. P. Dick, for the Crown. 

ORDER.--On the 20th July, 1925, three 
witnesses wer examined: The Sub-Ins- 
pector as Oourt witness No, 1, Mangesh, 
' the complainant, as P. W. No. 1, and Bheo 
Narain Hathi as P. W. No. 2. "The witness 
last menfioned was only partly examined 
in ehief. The rest of his examination-in- 
chief and his cross-examination were 
taken on the 23rd July, 1925. On that day 
the accused put in a written application 
: praying thate&he'Police diary be sent for 
anti that he be supplied with copies of the 
‘gtatements made befere the investigating 

. 
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officer by the witness to be called for the 
prosecution. The Magistrate rejected the 
application stating that ‘they were of no 
real value as evidence’. It is clear from 
the record that the diary was at this time 
not produced in Court and that the Ma- 
gistrate had not read its contents. This 
order clearly ignored the provisions of 
8. 162, Or. P. C. The offence with which the 
accused is charged, was reported to the 
Police, and the Police after investigation 
had refused to challan it, it being of opinion 
that the case was the outcome of a love 
intrigue and was one ofa civil nature. In 
view of this fact the furnishing of the 
copies was a matter which might be of 
considerable importance to the accused. Tt 
is not possible to say that the Magistrate's 
rejection of ‘the accused's application has 
not prejudiced the accused. 

The Appellate Magistrate's view that the 
provisions of 8. 162, Or. P. O., donot apply 
toacase of complaint, is not justified by 
anything in that section, and neither the 
Oounsel for the Orown nor the complain- 
ant's Pleader has attempted to support it, 
Lam unable to see how the application 
can be ssid not to have been made at the, 
right time. To interpret the seotion to 
mean that the copies can be demanded 
only after a witness’ croes-examination is 
begun, which is what I understand the Ap- 
ellate Magistrate to hold, would lead to 
inconvenience and delay in ihe trial. The 
application does not ask that the copies 
be furnished then and there or before the 
witresses’ examination is begun. It asks 
forno more than what e. 162 allows and that 
in the very words of the section. 

I cannot speculate as to how far the accus- 
ed would have been benefited if the provi- 
sions of s. 162 had been complied with. I 
hold that the trial is vitiated by the Ma- 
gistrate's omission to comply with them. 

It might be sufficient to order & further 
enquiry. forthe purpose of supplying the 
omission, but on the whole I think the 
interests of justice will be better served 
by ordering a new trial before a competent 
atipendiary Magistrate. The evidence has ` 
been recorded ina haphazard fashion with- 
out any advertence to the essentialities of 
the case, Neither the. Counsel for the 
Orown,, nor the Pleader for the complain- 
ant is able to point to anything on the 
record which shows that any ornaments were 
before the witnesses and wereshown to them 
when they professed to identify them, 


1991. O. 1827] ` 
Shantabai only speaks of owning “all ‘the 
ornaments mentioned. in. the list": which 
list is not clear, there being several on'the 
record; 

Thechárge might bave bein: mora ex 
plicit as to the property which" formed the 
subject of it, The record of the 'evideríce 
oft e Sub-Inspector (Court Witness No.’1) 
is full of inadmissible matter. I, therefore, 
set aside the conviction of the accüsed and 
direct that he be re-tried by such compétent 
stipendiary Magistrato as the District Ma- 


gistrate appoints. j 
oy a te Ce Re-trial ordbred.:” 


“ALLAHABAD GE COURT. 
, ORrMINAL APPHAL No. 325 or 1926.: 
July 2, 1926, 
Present: —Mr. Justice Banerji 
ENAYAT ume ang 


EMP ROR Rakron DN ah 
' Cr. P. k Act V of 1898), s 207—Trial by Jury-l- 
Cha ury—Dserspancies not explained—Jury 
us lies de dis on moral: cofwotion —M tedireo- 


BMAYAT HUSAIN V, MMPNEOR: 
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Judge; do not give a summary of the evi- 
dence nor do they show at all whether the 
learned Judge did ordid not do anything 
more than say to the J ury that there were 
matetial discrepancies; and whether those 
discrepancies were brou ht to the -notice 
of the Jury or -whether the Judge si 
told the Jury that there were kisa A 
does not appear from the record. Further, 
the Judge in charging the Jury has more 
than once used the expreesion, “If you 
are morally convinced, your verdict should 
be that of guilty.” Then the Judge records 
that he agrees with the unanimous verdict 
‘of the Ju ‘ag regards Enayat. He goes on 
to say, ‘here are some doubts, no doubt, 
but din te doubts are not strong enou 
tó impel' me to make a reference to 
High Court." 

he first point to consider is: whether 
there has been or has not been a mis- 
direction. Iam of opinion that there has ` 
been à: misdirection in this case. ^ Uhder 
8. 297 of the Or. P.O. it is the duty of the 
Judge to sum up ‘the evidence for the pro- 
secution and the defence. In this case 
there was no evidence-for the defence.. I 
am of opinion that & Judge should explain 


tion. ~ to thé ‘Jury the issues -of fact, which: the 


a case tried by 


J the" Judge’ must' bxplain 
p Ares tried by Ju of tae 


t which the Jury has to 
determine upon the charge upon which the prisoners 
are being tried and having made the Jury understand 
these nnd more convenient mode of summing 
up the case for him £o adopt see resent to the Jury, 
as materially and impartiall 6 can, & summary 
bs the evidance and the consi oratióne: and inferences 
drawn from the evidence as they & both 
on the n ve and affirmative sides of the Lease. 
Merely Aux Jury .that rah oy aise 
erepancies without setting out ose disore 
T hs Ju) here aot to miraa uidi 
ury Ye not to re a verdict u 

moral belief of a case but upon ms egal prost ai 
the facts constituting the ‘offence. Na 
the ed cens if they ‘are 
verdict should be that of ty, it amounts to a mis 
direction to the Jury. 
. Oriminal “appeal from'an. order of the 
Assistant Sessions Judge, Barielly, dated tHe 
7th April, 1926. 

Mr. Mushtaq Ahmad, for the Pp dans 

The Government Pléader, for tie 9 Po rom 

JUDGMENT. —Fnayat Hi 
"been convieted under b. 377, indien: Penal 
Code, and sentenced 'to five: -years rigorous 
imprisonment. The trial was before an 
Assistant Beesions Judge with & Jury. 


The only question is whether there was: 


& misdirection in this case. The heads of 
charge, as noted down by the learned 


Jury has to determine upon the charge 
upon which the prisoners are being tried, 
and haying made the Jury understand 
thése issues, thé more convenient mode of 
summing up the case for him to adopt is, 
in my opinion, to present the Jury; as 
materially and impartially as he can, a 
summary of the evidence and the considera- 
‘tions and inferences to be drawn from the 
evidence, and as they appear both .on the 
negative ‘and the effirmative sides of the 
of «case, It is impossible, of course, for any 
‘Judge to state every item of the evidence 
„or fo draw the attention of the Jury to 
every fact which has been d$posed; but he 
can without ‘difficulty give bummary ‘of 
the leading. points of the ewdence and the 
considerations-and inferences to be drawn 
from it om the one side or.on the other. 
„Merely telling the Jury that there are 
' material discrepancies without telling. them 
about.those disfrepancies is, in my o injon, 
‘a clear misdirection. ier telling a 
Jury.in a oase under a section like e. 377 
over and over again. about their-moral con- . 
viction as to thé guilt of the acgused: is also, 
in my opinion, a. misdirection, The Jury. 
has not’ to return a vqsdicf of ‘guilty upon 
their moral belief of s-case,. but upon the 


, 


} 
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pi *proof of the facts constituting the 
im ce, I am, therefore, of opinion that 
then misdirection by the Judge has occasion- 
ed failure of justice. I, therefore, set aside 
the conviction and sentence, and direct & 
re-trial of Enayat Husain by the Assistant 


Seasions Judge and a Jury. 
5. X. - Re- trial ordered. 


OUDH CHIEF COURT. 
URIMINAL Ravrb10n No. 101 or 1926." 
' November, 4, 1926. 
, Présent: —Bir E Btuart, Kr, Chief... 
e. 
NAWAB TS erra 
versus 
MADHURISARAN—Opposits Paarr, 


ss 485, 489—Order of 
Cim Court re using to complain prain for prosecution for 
subject to 


w 
dae 8. 435, Or. P.O , the Chis! ‘Oourt has no juris, 
diction to revise an order of a Civil Court refusing to 


make & complaint for the prosecution ofa person 
for perjury under the proyisions of Oh XXXV, Or. P. 


r Das v. Emperor (|) and: Har Prasad v. 


"Thal 
Emperor (2), relied on. 
Criminal revision a ainst an order of the 


ubordinate: Judge, 
Lucknow, dated the I4th July, 1926, in Ap- 
peal No. 1-33 4 of 1926, upholding ‘that of 
the Munsif, North Lucknow, dated the 5th 
December, 926. 
: Mr. Harish Chandra, for the Applicant. 
Messre. G. H Thomas and P. D. Rustogi, 


dor the Opposite Party. 
' edUDGMENT.—This is ‘an application 


which purports to be under s. 439 of the 
Or. P. O., against an order of the Additional 
. Subordinate Judge of Lucknow passed in 
‘appeal under bich he upheld an original 
order of the Munsif (North) Lucknow, 
refusing toinstitute a prosecution gainst 
‘Madhuri Sarin for having committed 
perjury. A preliminary objection has been 


taken that this Court has no jurisdiction i 


under the Cr. P. O. to determine, this 
' əpplicstion. 
Under the provisions of thé Or. P. O., as 
ended, no private person is permitted to 
institute a prosecution for perjury commit- 
ted in ‘a Court and such prosecutions can 
only be iftstifuted by the Courts them- 


' Bhlves, The old provision of the Code, 


under joue pnmo, person could inati- | 


f 


[99 I. 0. 197M 


tute such a prosecution, ithe obtained per- 
miseion from the Court to do sọ, has been 
abrogated. According to the law, as it now 
foes it is contamed in XXXV 
of the Or. P. O., when any Civil, Revenue ` 
or Oriminal Court isof opinion that itis 
expedient in the interests of justice to 
make an inquiry asto the desirability of 
instituting such a prosecution, it is requir- 
ed to investigate the matter and finally 
either put in a formal complaint upon 
which the prosecution will be institu 
refuse to prosecute. Its order is open to one 
appeal which lies to the Court immediately 
superior’ to’ it, should there be: such a : 
Oourt. In this particular instance the 
order refusing to prosecute is the order of 
the Civil Court of the Munsif and the Appel- 
late order is the order of the Civil Court 
of the Additional Subordinate Judge. 
Under s. 435 of the Or. P. O. this Court haa 
power to call for and examine records of 
proceedings before an inferior Criminal 
Court ani. has jurisdiction to revise the 
proceedings of inferior Criminal Courts. | 
The order before this Court is not the 
order of an inferior Criminal Court but 
the order of a Civil ` Court.’ I took a 
somewhat.similar view in 1913 in Thakur 
Das v. Emperor (1), and the view taken by. 
the Judicial Commissioner's Court on that 
occasion was the view which was taken by 
a Full Bench of the High Court of -Calcutta 
in Har Prasad v. Emperor (2). The objeo- 
tion must prevail. The Court has no juris- 
dietion to determine this matter under the, 
provisions of the Cr. P. O. 1t bas been 
suggested to me by the learned Counsel for 
the applicant that I should treat this ap- 
plication as an application in civil revision 
under s, 115 of the C. P. C. It is sufficient ` 
upon this point to decide, as I do decide, 


‘that it cannot possibly be suggested that the 


Oourts below have acted without jurisdic- 
tion or illegally or with material irregular- 
ity. They decided, as they had every right 
to decide, that on the materials before them 
they would not prosecute, e 
: asa this application. 
ication dismissed, 
. Q. 25at p. 31;-15 Or, L 


17 OL, J. 45; 14 


A 
NT Cas. 1001; 17 


of. 19 Jud, Cas 197; 40 oin 
J. 197; 11 C. W. N. &4 
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‘LAHORE HIGH COURT. 
OBIMINAL APPRAL No. 438 or 1926. 
October 31, 1926. 

Present: —Mr. Justice Agha Haidar. 
BAOHNA alias BACHAN SINGH AND 
ANOTHER—AOOUSHD—APPALLANTS 

versus ` 
EMPEROR— RESPONDENT. 


Penal Code (Act XLV of 1860), sa. 84, $97?—Dacoity 
—Some dacoits armed1 


f p 1 : contents 
of list alinnde—Legality of search —Omistion. of ac- 
cused's name in First Information Report, effect o7: 

Section 34, Penal Code, does not apply to a. 397 of 
the Code, so that if one ina party of daooite ies 
a deadly weapon it cannot be said that it would in- 
crease the granty of the offence in the case of his 
ipe who were not similarly armed. [p. 51, col. 


v. Mahabir Tiwari (4): Crown v. 
dissented 


Empress 
M (6) and Chatar Singh v. Emperor (7), 
from. X 

Emperor v, Nageshwar (5), Dangar Khan v. Emperor 
(B) and Queen-Empress v. Santa (9), followed. 

A dang 18 not & deadly weapon within the meaning 
of s. 897; Penal Oode. [abi . 

-Lad Khan v. Emperor (3), followed. 
h oper an tho D Deed by AA 
whose signatures appear on y ihe 
Police at the time of the search hars not been ex- 
amined in the case does not render the search itself 
D Jf the list cannot be proved the contents of 
i t can be proved by other evidence. [p. 50, col 


"Where in the First Information Report the in- 
‘formant tries his very best to describe the alleged 
dacoite, the omission of the name of an &ocused 
whom the informant knew before makes ihe case 
against him doubtful. [p. 50, col 1.) 

Appeal from an order of the Magistrate 

' First Class, exercising enhanced powers 
, under &. 30 of the Or. P. O., Amritsar, dated 
. the 30th March, 1926. i 

- Mr..Brij Lal, for the, Appellants. 
. Mr. Jagan Nath Bhandari, tor the Gov- 
ernment Advocate, for the Respondent. 


JUDGMENT.—Early in the morning 

of the 14th October, 1925, Nawab Khoja, a 

resident of the village Thathi in the Police 

Circle of Police Station Gharinda lodged 

a complaint to the effect that ten or twelve 

: persons came to his house towards midnight 
-out of whom three had guns, three had 
-spears and the rest had dangs. At the 
time of occurrence he happened to be eleep- 

ing in his shop close to his residential 

quarters. He was disturbed by these men 

in his sleep and some violence was' used 

by the dacoits towards him. His son Allah 

Bakhsh received a dang blow and was more 

seriously injured and 2E e iria] it 

was noticed that he was ping. The 


4 


mere fact 
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house of Nawab Khoja was entered and 
the inmates of the house including Nawab’s 
wife were terrorised with guns and other 
deadly weapons and were eventually.made 
to surrender their valuables in the -shape 
of ornaments and other things, The 
evidence for the prosecution.gcoes on to say 
that, among the accused persons, at least 
one man named Gogi, who is gbsconding, 


. went up to the roof of the house and from 


there by firing in the air continued to 
acare away those villagers who approached 
the heuse in order zo render help to Nawab 
and his family. It isfurther in evidence 
that the dacoits pointed firearms at their 
victims in order to make them yield their 
valuables. Having thus.robbed Nawab the 
dacoits decamped under the cover of night, 
There was a lamp burning in the house of 
‘Nawab Khoja and in order to facilitate 
their nefarious work we may take it that 
the lamp was allowed to remain burning, 
with the result that the inmates of Nawab's 
house were able to see fages and other 
features of some of the dacoits and could 
-identify them. The Police took 'up in- 
vestigation and one Ganga-Singh, a No. X 
badmash, gave the first clue.to Harnam 
Singh, Sufedposh, with the result that.the 
Police pursued neonates in the quarter 
indicated by Ganga Singh and Harnam 
Singh Sufedposh. As a result. of the en- 
-quiries the Police caught the five appellants 
in various villages in the adjoining district 
of Lahore. The houses of the accused were 
. searched but nothing pening was 
‘found by the Police. ter. on, however, 
the five accused persons póinted out to the 
Police the exact places where they had con- 
caaled their share ofthe booty. : The result 
. wa8 that jewelry wes found buried and con- 
-eealed in the houses of Hakam Singh, Mit 
.Singh, Saudagar Singh and Mohan Singh. 
Bachan iem mentiened,one Bhagat Singh 
. goldsmith ofthe village Jaman as a.man’ 
who had a portion of the sign jewelry in 
his pessession. A search of the houses of 
the various accused was mêde not only in 
the presenceof the Lambardar and Sufedposh 
of the village Fhathi but also of some of the 
residents of the village in question. The 
Additional District Magistrate, who tried 
the case, came to.the conclusion that. the 
identification in the case of the five appel- 
lants was sufficient-and that furthermore 
& very large portion of the stolen pro- 
perty was found out inthe manner as de~ 
scribed above, The Magistrate convicted 


60 
‘and éentenced each of the -five appellants 
tô rigorous imprisonment for. seven years 
including three months’ solitary confinement 
and a fine of Rs. 500 or in default to under- 
go further rigorous imprisonment for -one 


year. 

As stated above, Gogi, who is alleged to 
have been one of the dacoits, has been 
&bsconding and so nothing need be said 
about him except what has already been 
mentioned that be was the man. who was 
firing in the air from the top of the house. 

The case was argued at considerable 
length by the Counsel appearing on behalf 
of.the appellants, It is said in the first 
instance that the identification proceedings 
were not properly conducted, with the 
result ‘that the prosecution witnesses who 
had. identified the accused persons might 
have had an opportunity to see the various 
acoused: beforehand and, therefore, had no 
difficulty in identifying them before the 
.Magistrate of the Court. The learned Ma- 
gistrate has.appended.a very helpful chart 
in his judgmént which gives the names of 
those witnesses who identified the several 
accused, The identification proceedings 
seem to have. been perfectly: aboye board 
and it-cannot be said that they were in any 
‘way vitiated. by. any irregularity. In the 
case of Bachan Singh only the difficulty 
.ig creatéd bythe fact that, though. in his 
First Repert. Nawab Khoja tried his very 
best to dedatibé the alleged dacoita, yet he 
.did not ‘mention Bachan Singh, although in 
.his evidence beforethe Court he says that 
he knew rane This makes the case 
of Bachan‘ -Singh at least doubtful, If he 
was present inthe dacoity and if, as claim- 
.ed by Nawab: himself, he was known to 
- Nawab, there is not. the least doubt that 
, Nawab would have certainly mentioned his 
ame in the First Information Report. As 
‘othe property which has been recovered 

*-at the instance of Bachan Singh it should 
.be noted’ thht the property was ac- 
éually foumdin the possession of Bhagat 
Bingh goldsmith, This Bhagat Singh gold- 
\amith produced “a bahi in order to show 
: that the entry of the various articles of 
ajewelry, produced by him, was to be found 
"xn:it. ‘Phe’ bahi does not contain the name 
“Br signature of Bachan Singh. It does not 
give any date and it is also silent as to the 


»aleged purpose for which the jewelry may - 
All this makes : 


-have*beels gnven to him: . 
.*he.entry & werp suspicious document and, 
lawing regàrd jo the omission of Bachan 


Biolina v. HMPRROR. 


‘they pointed out the same, 


: Rajaguru Satagopala Charlu v. 


.Baudagar Bingh are maintained. 
, maing, however, to be seen what punish- 


(98.1. O. 19274 


Singh's name from the first report inspite 
of the fact that Nawab Khoja swore that he 
knew him and the unsatisfactery nature of 
Bhagat Singh's evidence as well as the 
baht produced by him, the case of Bachan 
Singh is not free from doubt. It cannot, 
therefore, be said that the evidence against 
him is of such a convincing nature as to 
prove his guilt beyond any possibility of 
doubt, I, therefore, accept the appeal of 
Bachan Singh, set aside his conviction and 
sentence and direct that he may be releas- 
ed forthwith. : 

The case of other four appellants, i.e, 
Hakam Singh, Mohan Singh, Mit Bingh end 
Baudagar Bingh, however, is entirely differ- 
ent. As already stated, their identification 
has been fully established and no serious 
flaw can be pointed out in the identification 
proceedings. The property was recovered 
in the houses of these four appellants and 
It was argued 
by Mr. Hakumat: Rai, who appeared on be- 
half of Mohan Singh and Haken Singh 
appellants, that at time of the search in 


‘the native villages of his clients respect- 


able persons of the locality were not called 
to witness the search. As a matter of fact 
apart from the lambardar and sufedposh of 
Mauzah Thathi, the Lambardare of the vil- 
lages where the accused lived were preserit 
and signed the list. In any event if the 
list cannot be proved the contents of the 
list can be proved by other evidence, vide 
Solat Naik v. Emperor (1). This has been 
done in the present case. The fact that 
the inhabitants ofthe locality whose eig- . 
natures appear on the list prepared bythe 
Police at the time of the search had not 
been examined in the case would not 


‘render the search itself illegal. The prin- 


ciple enunciated in Sri Sri Nadaduru 
Satrughna 
Béhara (2) applies. ' 

The result is that the convictions: of 
Hakam Singh, Mohan Singh, Mit Singh and 
i It re- 


ment should be awarded to the tour un- 
successful appellants, The minimum pun- 
ishment under s. 397 ofthe Indian Penal 
Code, is seven years rigorous imprisonment, 
Now with the exception of Gogi who is 
alleged to have been-armed with.a gun, 

(1) 8 Ind. Cas. 178; 34 M. 349; 8M. L. T, 451; 21 M. 
L. J. 281; 11 Or. L J. 576; (1910) M. W. N. 677. 

(3) 16 Ind. Oaa. 75; 23 M. L. J, 445; (1912) M. W. N. 
UI; 13 Or. L.J. 768. . i 


' 1 
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“the remaining four òf the &coused persons 
shave not been shown to have been armed 
;either with spears or with guns. We may 
take it that they had only dangs in their 
'possession.: Now, a very learned and ex- 
perienced Judge of the Allahabad High 
sUourt had laid down that lathi is a "lethal 
weapon which in plein English means a 
‘deadly’ weapon, mentioned in s. 397 of the 
Indian Penal de. I take it that dang 
is the same thing as lathi. But in the case 
cof Lad Khan v. Emperor (3) it was held 
that lathi is not a deadly weapon. There- 
fore, it follows that, with the exception 
.:of Gogi, there is no evidence that the four 
appellants were armed with anything else 
except lathis or dangs. Section 34 of the 
Indian Penal Oode does not apply to 8. 397, 

. 80 that if one in a party of dacoits carries 
--a deadly weapon it cannot be said that it 
“would increase the gravity of the offence in 
‘the -case of his associates who were: not 
-similarly armed. There has been a conflict 
iof authorities on this point. Some learned 
. Judges: invoked in aid the provisions of 
»&. 84, Indian Penal Oode, while interpreting 
‘the provisions of s. 307 and came to the 
_, conclusion that the fact that one in & party 
“Wags armed with a deadly weapon aggravat- 
ved the offence of all. This was ibe (aw laid 
:down in Queen-Empress v. Mahabir Tiwari 
- ie ‘This view, however, was abandoned in 
mperot v. Nageshwar (5) and the history 

; of the-case-Jaw on this point in the Lahore 
High, Oourt had been parallel to that 
--of, the: Allahabad Court. The Chief Court 
‘of the Punjab, the predecessor of our 
t present High Court, in two reported cases at 
east (4) Crown v. Mohra (6) and (ii) Chatar 
Singh v. Emperor (7) had adopted the view 


.'exp ;in,. Queen-Emperor v. Mahabir 
2 Tiwari (4). But I find that recently in the 
: cass of Dangar Khan v. -Emperor (8) this 


ourt:-has accepted -the law as laid down 
. in the case reported as Emperor v. NG 
war (5); see also Queen- Empress v. Santa 


` -Theresult is that in the absence of speci- 
fie-vidence that these four appellants were 


i & 13 Ind. Oas.998; 117 P. L. B. 1912; 19 P. W.R. 

1 POMA ae 18a, 

NC 21'A. 283; A. W. N. (1899) 76; 9 Ind, Deo. (x. &) 
5) 28 A. 404; A. W. N. (1906) 61; 3 Or. L. J. 399, 


( 
(6) 16 P. R. 1901, Or. . 
i P. R. 1901: Or 


v 9 68 Ind. Cas. 817; 5 L. L. J. 224; 28 Or, L. J. 593) 
KALB 1923 ah, 104, 
(9) A. W, N. (1899) 188, 


' has refraine 
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armed with anything more dapgetous 
than a mere lathi or a dang the offence does 
not render each and every one of them 
guilty of the offence under s. 397 but under 
8. 395 of the Indian Penal Code under 
which the Court has not the discretion to 
order rigorous imprisonment for.a term 
which may extend to ten years. I, there- 
fore, reduce the sentence passed upon these 


‘four appellants t5 five years’ rigorous im- 
‘prisonment under s. 395 and thus modify 


the order and the sentence passed by the 
Additional District Magistrate, Amritsar. 
Idanot see any point in inflicting a fine 


‘of Rs. 500 upon each of the appellanta. 


„Nawab Khoja has been able to recover the 
great, bulk of the property of which he had 

een robbed by the d&coits and the Magis- 
trate, having regard to this circumstance 
from passing an order com- 
pensating him for any loss. If the sentence 
ofa fine of Rs, 500. were to be maintained 
the unfortunate families of the four appel- 
lante wonld suffer great hardship. I, there- 
fore, order that no fine should be exacted 
from the appellants. The sentence of 
solitary,confinement stands. To the extent 
of theséó modifications the appeals of the 
remaining appellants are allowed in parts. 
As to the rest, I dismiss the appeals of 
Hakam Singh, Mohan Singh, Saudagar 


Singh and Mit Singh. 
R.L. Appeal diamissed, 


ra 


CALCUTTA HIGH COURT? 
Jusy RgeagBNOR No. 25 or 1995 


AND 
OURIMINAL APPHAL No. 322 o» 1926. ° 
August 2, 1926, 
Present :—Justice Sir George Olaus 
Rankin, Kr., and Mr, Jastice Mukerji. 
MAMAT ALI AND OTHSRB8—ÀOGUSBD 


versus 
EMPEROR— Oprosits Panty. 

Cr. P. C. (Act V of 1898), 8 107 —Unawimout verdict e 
of Jury—Case suspicious —Hsgh Court's power toedis- 
sa ETE PE on verdict o Jury —Afpellate 

curt, when interferes—Error of law—Omisnion to- 


. place vmportant piece of evidence before Jury, effect 


of. 
Ina reference under s. 30$ Or.P. O., the High . 
Court may, in view of suspic circumstances 
tending to prove that the proarcution case was false 
and all the other clroumstances of the case, disp; 
. 


. - 


n 
T 
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fron! theunanimous verdict ofa Jury and acquit an 
accused. [p. 54, col L] 

A conviction by «a lower Court accepting the 
verdict of a- Jury cannot be set aside by the High 
Court in appeal unless there is an Sera oh law: 

Where a Judge in putting a case before the Jury 
omits to place before them an important piece of 
evidence favourable tothe accused, he commits an 
error of law. [ibid.] 

Reference by and Oriminal appeal inst 
an order:of the Assistant Sessions Judge, 
Assam Valley District, dated the 5th May, 


1928. . ' 
Babu Manmatha Nath Ray, for the 
Appellant, : 
Babu Lalit Mohan Sanyal, for the Crown. 


JUDGMENT. 

Mukerji, J.—The three accused persons 
Mamat Ali, Manik Ram and Jumar Sheikh 
were tried by the Assistant Sessions J udge 
of the Assam Valley District with the aid 
of a Jury ona charge under 8. 436, Indian 
Penal Code. The Jury brought in a unani- 
mous verdict of guilty against all the three 
accused. Thelearned Judge accepted the 
verdict so far as it was inst Jumar 
Sheikh and convicted the said Jumar Sheikh 
under s. 436, Indian Penal Code, and sen- 
tenced him to undergo rigorous imprison- 
ment for 5 years, 

Jamar Sheikh has appealed ;to this Court 
and his appeal is, No. 332 of 1626. The 
learned Judgs disagreed with the verdict of 
the Jury in so far as it was against Mamat 
Ali and Manik Ram, and being unable to 
accept the same has madea Reference to 
this Court under the provisions of s8. 307, 
Or. P. O. That Reference is No. 25 of 1928. 

I propose to take up the Reference first 
because it will enable meto deal with the 
facts of the case. The informant Sastiram 

dal has two brothers one Banchit and 
one Nao Chanda. The informant lives in 
the village of Rampur Azagera in the 
gob Division of Gduhati in the District of 
amrup. Banqhit lives at a place called 
Arara whicheis about 6 or 7 miles from 
Rampur Azagera. Nao Ohanda works as 
a peon at Gauhati. The case for the prosecu- 
*tion is that at "about 12 P. x. on the night 
of the 3rd January, 1926, the informant 
Sastiram woke up on hearingthe barking 
* of, a dog and on coming out noticed that his 
thatehing grass was on fire. He took up ‘a 
- da» and wentout and saw Mamat settin 
`- firé to the ibatohing ara He approached. 
‘. Mamat whereupon the three accused 
' persons fell ùpon him and there was a 
gáutfle the result of which was that he receiv- 
ed certain injuries, ° 


[D&-L o. 1027] 


During the scuffle, however, ha succeeded 
in snatching away the napkin which -was 
with Mamat. The accused persons, ‘it is 
said, thereupon left the place. Itis for this 
occurrence that the accused: were put upon 
their trial on a-charge under s. 4306, Indian 
Penal Code. The occurrence as I have said 
took place in the night ofthe3rd January, 
1926. The prosecution case ia that wHbm 
next morning .Banchit one of the brothers 
of the informant came to the village of 
Rampur Azagora quite accidentally for the 
purpose of purchasing thatching -grass he 
came to know’ that Sastiram'’s house had 
been seton fire and had been burnt down, 
and he came and saw Sastiram. This it ‘is, 


‘said was in the morning. Itappears, how- 


ever, that at about noon atelegram. wasisent 
by Banchit to Nao Chanda who was at. 
Gauhati. The tel ran .as follows :— 
“All burnt last night, come immediately." 
On the next day, that is to say, the 5th Janu- 
ary, 1926, Nao Chanda arrived from Gauhati 
and thereafter the First information was 
given to the Thana at about.7 P. M. inthe 
evening, the Thana being about 7, miles 
from the place of the alleged occurrence. 
That the informant’s house consisting af no. 
leas than 9 huts, were burnt down ‘as ‘the 
result of the occurrence is a fact which. can- 
not be doubted or disputed. But the ques- 
tion in the present case is as to the com- 
plicity of the accused persons. I'am not 
prepared to ‘go the length of suggesting 
that if Sastiram was ina position to recog- 
nire the ki ir ‘a tel m of'this des- 
not possibly have been sent 


eription coul 
by Banchit to Nao anda, But the 
difficulty is created by the explanation 
which Sastiram and Banchit. themselves 
have given with regard to this matter. 
Banehit's explanation is that although he 
met Sastiram in the morning, he without 
the knowledge of Sastirum and «without 
being requested by Bastiram gent this:tele- 
to Nao Chanda and he did not. give 
the details of the occurrence, because as :a 
matterof fact he had not been able to gather 
the particulars from Sastiram. ‘This, how- 
ever, seems to me to be an explanation 
which is not at all reasonable, -If as a 
matter of fact the two brothers:had met 
in the morning and had conversation. be- 
tween them it does not appear that there 
was any reason whatever for':Sastiram not 
having communicated to Banchit.the fact 
that he had recognised the three: persons 
es culprits, Then again no information, as 
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I have said, was lodged with the Police 
until 7 Pr. M. ofthe 5th January, 1926. 
The explanation offered for this unusual 
delay is&hat Sastiram was ilk This expla- 
nation, however, can hardly be accepted in 
view of: the fact that Sastiram was not ill 
on the. night of the 3rd January, 1926, when 
the occurrence took place when he was in 
a position to go out with a dao in his hand 
to meet those who wera setting fire to the 
thatching grass. Moreover, Sastiram appears 
to have walked a distance ofno less than 7 
miles in order to lodge the First Information 
which he did personally at the Thana. 
Thereis also evidence that Sastiram met 
and. spoke to many persons that came to 
him on the. day after the occurrence. In 
the face of these facts the delay in lodging 
the. First Information seems to me to be 
‘somewhat suspicious and the explanation 
‘offéred-. by Banchit for the telegram he sent, 
to my mind, is not also acceptable. 
Turning now to the evidence relating to 
the ocsurrence iteelf the identification of 
the &ocused persons reste upon the evidence 
of.Sastiram and: two” witnesses, namely, 
witness No. 2 Lelo and witness No. 3 Santi- 
ram, These two witnesses in the first place 
are, interested witnesses, Lalo being 8 per- 
son whose son had married Nao Ohande’s 
daughter, and Santiram a person who was 
; ie. the marriage ofa Bon of his with 
another daughter of Nao Ohanda: These 
two witnesses profess: to have recognised 
the accused persons, although as a matter 
of fact-on the night in question there were 
no less than 8 persons present in the house 
of theinformant. The explanation which 
is. given for the presence of these two 
persons in the informant's house on that 
a night is that because Nao Chanda 
d gone away from home and the nephew 
of the informant also. had followed him, it 
was necessary for protection to get these 
two persons to come and sléep in the house. 
It is said on behalf of the prosecution that 
` these twopersons were brought to the house 
by Sastiram on the very day, namely, the 3rd 
January, 1926. There is a certain amount 
_ of conflict in the evidence of these two 
witnesses as to the occasion or occasions at 
which they had previously accommodated 
the complainantin a similar way. But I 
am not inclined to pay any particular atten- 


tion to that conflict, for it may perhaps be. 


explained. What weighs with me most is 
the fact that in the information which 
Bastiram lodged gt the Thana he did not 
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mention the names of these two witnesses; 
who according to him were the most impor- 
tant witnesses in this case they having seen 
the occurrence and recognized the persons 
who had taken part in it. It should be 
mentioned here that the information was in 
the shape of & written complaint which he 
filed with the Sub-Inspector, Then there 
is the fact that Lalo although in his ex- 


amination-in-chief stated that he saw the” 


faces of the accused persons and for that 
Teason was able to recognize them, and in 
his cross-examination he modifled that 
statement to this extent that the accused 
persons were running away and they sud- 
denly turned and lookedat him and that 
was the opportunity that he got for recog- 
nizing them. This to my mind is a very 
unsatisfactory piecsof evidence. Then with 
regard to the other witness Bantiram it is 
clear from his cross-examination that he 
did not see the faces of the accused 

ersons because he admitted that fact when 

6 was cross-examined. For these reasons 
it seems to me exceedingly doubtful as to 
whether these two persons were at all 
present in the house of tbe informant on 
the night in question, and even if they 
were there itis exceedingly doubtful that 
they could recognize the persons or 
gue ns as may have set fireto the in- 
formant's house. . 

There are a number of witnesses then who 
say that when they came up they heard 
from the informant that it was these three 
accused persons wno were concerned in the 
act. Of these mention may be made of 
three, namely, P. W. No. 5 Ataban a cowherd 
of the informant, P. W. No. 6 Lalit Ram. 
the nephew of the informant and P. W. 
No. 10 Jogeswar Sarma the priest of the 
informant. Itis somewhat sin , that 
although it appears upon the evidence that 
a very large: number of persons came im- 
mediately after the occurrence and on the 
next morning, some of the witnesses having 


2 


put down their number at,$0 or ad, it is - 


only these three persons who are interested 
in the oomplaingnt and some of them 
dependant on him who came forward to 
corroborate the complaint on this part of 
the case. Even if the complainant did give 
out thenames of these three persons eto. 


them, that, in my opinion, is sufficiently . 


accounted for by the fact, that admittedly. 
there was litigation pending between the 
accused's party and the comp|ainant’s party, 
and on the very, next day, hamely, the, 4t 


» 


be 


ši 
January, 1928, one of ihe: cases pending 
between them wasto be taken up at Gauhati, 


Furthermore it appeara from the evidence of 
Nao Chanda, himgelf that some Gor7 months 
before the date of the occurrence the accus- 
ed persons or men of their party had 
threatened Nao Ohanda that they would 
eet fire to his house. The complainant, if 
this part ofthe evidence is true, had very 
good reason then to suspect that the offence 
must have been committed by the accused 
persons and it was for that reason that he 


gave out their names. . There is one. 


other bit of evidence to which I shall 


refer and that is the evidence of P. W. 
No. 14 Puaram Kachari. That evidence: 


seems to me to be too good to be true, for 
he says that on the evening of the Baturday 
the 3rd January, 1926, he overheard a con- 
versation between these three accused per- 


sons and another man who were at tbat- 


time in Mamat's field to the effect that they 
would set fire to the house of the informant. 


This witness, however, gave no such story 


when examined before the Committing 
Magistrate. 

These are suspicious circumstances which, 
in my opinion, are enough for us to hold 
that the story put forward on behalf of the 
prosecution is not an acceptable story; and 
in view of all the circumstances of the case 
I would, agreeing with the opinion of the 
learned Judge anid dissenting from the 
verdict of the Jury, unanimous though it is, 
accept the Reference which ‘the learned 
Judge has made. I would accordingly set 
aside the verdict of the Jury so far as it 
relates to Mamat Aliand Manik Ram and 


direct that they be acquitted and discharged. - 


I turn now to the appeal. We cannot in- 
terfere with the conviction of the appellant 
unless there is‘a point of law. Butit seems 
to me that in putting the case as against 
this accused Jumar Sheikh before the J ury, 

‘the learned Judge fell into an error of law 
in that he omittéd to place before the Jury. 
some very impqrtant evidence which is in 


favour of this appellant, it will be seen that : 


the evidence as against this accused ia pre- 


cisely the same as the evidence .against. 


the other two. But there is only this differ- 
.ence that his accused bore mark of-a 
scratch on his person. The Civil Surgeon 
ae as his opinion-that the scratch could 


&ve«béen caused by the finger nail of the. 
The learned Judge. in placing: 
this evidence pefere the Jury: gave these. 


informant. 


direqtions; Jamar: Sheikh we 


! . . 


“As regurde.. 


MÁMAT XLI P; BMPAROR: 


[88 L 6. 19277: 


have some additional’ evidence.. The Givil! 
Surgeon. thinks: it likely: that the seratch - 
on his forearm was caused by the long nail" 
of the complainant in the bs Lig You: 
are not bound by the opinion of the Civil: 
Surgeon, but he is an expert. The accused. 
says that he received the scratch in cutting: 
bamboo. Whether this could be so was not 
put-to the Civil Surgeon". Assuming for. 
a’ moment -that there was justification im, 
putting before she Jury the. suggéstion 
that this scratch was caused by ‘split: 
bamboo and had not been put to the Civi]. 
Bürgeon, the learned Judge should have: 
at the same time placed before the. Jury" 
ancther bit of evidence which appears. 
in the deposition of the Oivil Surgeon. 
himself and,which is to the effect that tha: 
scratch could have been caused by other: 
means as’ well. Furthermore, it seams to : 
me-that on the question of probability tha: 
learned Judge should have drawn particular. 
attention of the Jury to the passage in‘the 
complainant's evidence where he says thaf: 
he intentionally hurt Jumar with. his. 
finger nails with a view to keep mark of 
identification, and should have also drawn 
the attention of the Jury to the fact that- 
this important incident—important in the». 
view that the complainant took of the: 
matter, was not mentioned by the complain-: 
ant in the First Information which helodg- ` 
ed at the Thana. The omission to direct. 
the Jury upon an important point like 
this which may serve to help the dm; 
fenceof the accused, in my opinion, amounts . 
to misdirection. lam accordingly of-opin- 
ion that the conviction of this appellant 
Jumar Sheikh and the sentence passed on 
him should also be set aside. In view of 
the unsatisfactory nature of the evidence 


to which I have already referred T do not. - 


think that this i is a case in which we should. 
be justified: in. ordering a re-trial of thé, 
accused Jumar Sheikh. © .- ` 
The accused persons wil nowbe discherg. 
ed from their aoe f 
- Rankin, J.—I agree. . 
A. N. A. 4 aes acquitted, ma 


oe by 
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LAHORE HIGH COURT. 
ORIMINAL Ravision No. 1237 or 1926. 
October 29, 1926. 

Present: —Mr, Justice Harrison: 
RUR SINGH-—Acovssp—PurITIONBR 


versus 
EMPEROR-—RBSPONDBNT. 

Workman's Breach of Contract Act (XIII of 1859), 
st. 2, $S —Ordering re-payment of advance and imprison- 
ment in default by same order, legality of—Impri 
ment, when to be ordsred—Imprisonment jor default 
of each instalment, legality of. 

A i cannot order a workman to be im- 
prisoned by the same order by which he directa him 
to & payment, An order for: imprisonmemt 
#hould be a separate order passed after the workman 
has failed to comply with the order about re-pay- 
ment. Nor where the sum is ordered to be by 
instalmenta, oan a Magistrate by a single order award 
separate term of imprisonment for default of each 
instalment. . 

Oase reported by the Sessions Judge, 
Karnal, with his No, 383-J of 7th August, 

complaint was 


1926. 
FACTS.—Sshib Singh's 
that he had advanced Re. 50, Rs. 32 and 
Rs 24-4-0 to accused Rura Singh in order 
to perform certain work on the Grand Trank 
Road but that Rura Singh had done work 
worth only Rs, 25 and declined todo the 
rest. 

Rura Singh's version was that he had 
done work worth Rs. 623 and re-paid more 
than the remaining amount to complainant.. 
The Magistrate found that the accused had 

erformed work of the value of Rs. 62-8-0 

ut notre-paid the balance. Under s. 2 of 
Act XIII of 1859 the Magistrate ordered 
` Rura Singh to re-pay Rs. 45 innine month- 
ly instalments of Rs. 5 each or in default 
to undergo 15 days’ imprisonment for de- 


fault of each instalment the total period | 


of imprisonment being limited to two 
months. 

GROUNDH,—fSo far as the facts of the 
ease gre concerned 1 think that the finding 
of the Magistrate is right. Applicant has 
failed to prove that any sums of Rs. 10 and 
Re, 12 were paid to Sahib Singh. As to 
the six sums of Rs, 36 realised by the com- 
plainant from other workmen he has filed 
& receipt (P-D) which shows that these 
re-paymentse were by other workmen for 
advances received by them. 

The final order ofthe Magistrate about 
imprisonment in default does not, however, 
seem to be right. In the first place the 
language ofs.2 shows that the Magistrate 
cannot order the workman to be imprisoned 
by the same order by which he directs 
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him to make a payment. The words of the 
section are, “if such artificer, workman or’ 
labourer shall fail to comply with the said 
order, the Magistrate may sentence him to 
be imprisoned” eto. I think it is clear 
from this that the order about imprison- 
ment should be a separate order passed 
after the workman has failed to comply with 
the order about re-payment etc. In the 
second place, the order of 15 days’ im- 
prisonment for default ofeach instalment 
also doesnot seem to be right for it implies 
that by one order the accused has been 
sentenced to several periods of imprison- 
ment with free intervals between. I donot 
think our Oriminal Law contemplates such 
sentences. For instance aman can be sen- 
tenced for theft for three years but a Magis-. 
trate cannot -sentenca a thief to two sepa- 
rate terms of one year each with an interval 
of six months hetween. 

The proceedings are, therefore, submitted 
tothe High Court for-evision of the sentence 
with a recommenda-ion thatthe sentence 
of imprisonment may be set aside leaving 
the Magistrate to pass a sentence after 
default has been made by the applicant 
in making the payments ordered by the 
Magistrate. T 

ORDER.—The order of the Magistrate 
regarding imprisonment is olearly illégal. 
Por the reasons given by the learned Ses” 
sions Judge, I set it aside and leave the 
Magistrate to pass a sentence in &Gcordance 
with the law if default is made. ~ io 
BL Petityon accepted, 


—— 


i MADRAS HIGH COURT. " 
ORIMINAL MiscuLLAHBOUS Perron No. 170 
or 1926. e 
April 15, 1926, * . 
Present: —Mr. Justice Wallace. 
- BRIRANGA OHETTIA R—Acousyp— 
Paririonae ; 


` versus Ü 
SUBRAMANIA ASARI—CowrraluANT 
RESPONDEANT. T 

- Or, P. C. (Act V of 7898), ss. $50,, 618 —Transfer 
of Magistrate—De novo trial before succesding Mafra 
trate, order of— Transfer to Magistrate who original- 
ly whether legal, è o’ 

Where, after the transfer of a Magistrate during 
the pendency ofẹ erimingl gase, his guocessor Wan: 


A e 
* 
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pStent to a District Magistrate to re-trangfer the. 

to the Magistrate who ori y heard the evidence 

with a yiew merely td avoid the de nove trial. - 
Petition, praying thatin the circumstances 

stated in the affidavit filed therewith, the 

High Court will be pleased to issue at 


order direetitig that O. O. No. 2 of 1926 on ' 


the file: of the Court of the Stationary Sub- 
Magisttate, Bhavani,, may be re-trané- 
ferred ftom the file of the Stationary Sub- 
Magistrate, Gobichettipalayam (to whosd 
file it has been transf el and where’ it 
has Been nurhberéd as O. O. No. 122 of 1926), 
to the file of the Oourt of the Stationary 
Sib-Magistrate, Bhavani, and also direct- 
ing Stay: of further próóeedihgs inthe baid 
O. O. No. 122 of 1928, in the Court of the 
Stationary Stb-Magistrate, Gopichetti- 
padlvam pênding disposal. of this: pétition. 
FÁOTB.—Ih a ttial of two accused 
persons on a charge df theft under a. 379, 
Indiah “Penal Code, thé Stationary Sub- 
jatraté of Bhavani trimed d chargé 
against’one aésused dnd: discharged the 
othét: Pending the further: croses-oxami- 


. nation of thé' prosecution witnesses, the 


Magistrate was tránsférréd to another 
station, Gdbichéttipalayam in the same dis- 
trict. When the new Magistrate to6k chat 
at Bhavani thë accuséd dlaitred ‘ahd w 


| granted a trial de novo. 
At that stagé the:complainant'applied to 
thé District- isttate- to re‘transfer thé 


casó from the fllé-of'Bhavani Magistrate to 
that of Gobidhéttipalayam so -thst ‘the 
Magistrate wHo driginally framed the charge 


- might himself dispose of it.. The District 


Magistrate granted’ the petition and the 
case was transferred to the file of the Gobi- 
chettipalayam Magistrate and was number- 
ed 0.0. No. 122 of 18926. The accused, 
thereupon, applied tothe High Oourt ob- 
jeoting to the procedure adopted and asked 
efor re-tràhsfer of fhe case to the filé of the 
Stib-Magistratwy, Bhavani. See Shrdar Khan 
Sahib v. A&aulla (1). 
Mr. K. V. Sgsha: Iyengar, for the Peti- 
tioner. E i 
Mr. 8, Verikatarama Sastri, for the Re- 
spondent. E 
Mr. K. N. Ganapathi, for the Pablic Pro- 
agouter, for the Ordwn. : 
QRDER.— It is clear that the Stationary 
Sub-Magistrate of Bhavani has takeh cogniz- 
ante of tlle dadè de novo before the'trans- 


: 4 t os 
B5 Ind. Dak. 254; $0 D. W. 847; 4T M; L. J; 926; 


A. L E: 1925 Mad, 174; 26 Or. E, J. 510, 


; PAJIOÓ v;HMPHROR.. © ^ 
taken cognisance of the casa da novo, it is not com- i 
tho cins obahe pal peni, 
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Sub-Magistrate of 
e latter, therefore, 
as no jurisdiction to proceed with. the 
case, The caseis, therefore, re-transferred 
to the Stationary Sub-Magistraté- of ‘Bha- 
vani who will'now proceed with it. 
Y. N. V. Order accordingly. 


fer to the eri 


t —eá 


LAHORE HIGH COURT. 
OxiMINAL APPHAL No. 808 oF 1926, 
| November 1, 1926. 
Present:—Mr. Justice Jai Lal. 
_FAJJOO AND ANOTHB&—A CCUBBD 
—APPRLLANTS 
' versus 
EMPEROR—HEnBSPONDENT. 

Penal Code (Act XLV of . 1860), s. $04-—Sentence—, 
Deceased and not accused the aggresor—Severs sen- 
ténce, propristy of. . = . 
A severe sentence should not be paseed where the 
aggressor was thb deceased and not the accused. 

' Appeal from an order of the Magistrate, 
First Olass, exercising enhanced powers. 
under.s, 30, Or. P. O, Pind Dadan Khan, 
District Jhelum, dated the 28th June, 1926. 

“Mr. ‘Ram Lal, for the Appellants. 

: Mr. Din Pus , for the Government Advo- 
cate, for. the ndent, 

JUDGMENT.—The Magistrate has 
found, and this findingis not attacked: on 
appedl before. me that; the appellants and : 
the deceased hada dispute. about the owners 
ship of some land. e accused, however, 
were in possession thereof and had erected 
some: sort of building on it. On the morn- 
ing of the 30th of May, 1926, the deceased 
Raham .Ali and his brother Hasham Ali went 
to this land ‘either to molest the acaused, 
when they were ‘levelling the ground.or 
to remove the building that had been con- 
structed by them’ and a fight enéued be- 
tween thé parties with the result thatthe 
appellants Fajjoo and Jawan caused a large 
number of injuries on the person of the 
deceased which resulted in his death'goon 
after. Hasham Ali escaped without receiv- 
ing any injury. ' . a 

oth parties produced evidence which 
supported the main story of the pro- 
secution with the only variation that ac- 
cording to the defence evidence the deceased 
received his injuries not at the hands of 
the accused but owing to the building 
having fallen on him when he was demolish, 
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ing it. This story has been rightly rejected 
by the Magistrate as untrue. 

The weight of the evidence is in support 
of the conclusions of the Magistrate and as 
the learned Counsel for theappellants has 
not, seriously attempted to attack the find- 
ing of the Magistrate Ido not think it 
necessary to discuss theevidence in detail. 

The only point on which the Counsel 
addressed me was the question of sentence. 
After hearing the Counsel for the Orown I 
have come to the conclusion that the 
sentence in this case is severe in view of 
the fact that the deceased and his brother 
Hasham Ali were the aggressors from the 
commencement. They had no business to 
goto the disputed land which was admit- 
tedly in possession of the accused either to 
molest them or to remove the buildings. 
Under all the circumstances I consider that 
a sentence of five years’ rigorous imprison- 
ment will be adequate and accepting this 
appeal I reduce it accordingly. 

B. L. Appeal partly accepted. 


—— 


CALCUTTA HIGH COURT. 
OgiwxiNAL Rsraranes No. 24 op 1926. 
August 5, 1926. 
Present:—Justice Bir George Olaus Rankin, 
Kr., and Mr. Justice Mukerji. 
EMPEROR-—PRoszOUTOR 


vereus . 
OHANDRA KUMAR DE-——AOOUBBD. 
Penal Code (Act, XLV of 1860), ss. 182, 471—Fales 
identification, when offence under s. 188—Dishonest 
intention, necessity of. 
. A person who wrongly identifies another befare a 
public servant as the payee under a forged cheque 
drawn in the name of a fictitious person cannot be 
-gonvieted of an offence under s 182, Penal Code, 
in the absence of evidence to show that he knew 
„or had reason to believe that the identification was 
-falsa [p. 58, col. 1 ] 
. Oriminal reference by the Second Addi- 
tional, Sessions Judge, Bakerganj, dated 
the 3rd May, 1926. 
Babu Anil Chandra Roy Choudhury, for 
the Orown. g 
Babus Suresh Chandra Talugdar, Jyotish 
Chandra Guha and Radhika Ranjan Guha, 
{or the Accused. 
; JUDGMENT. 


Rankin, J.—In this case, the accused 


Ohandra Kumar De, who appears to be an 
old man of 80 years of age was tried before 
8 Judge and Jury on several charges, The 


" 
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first charge against him was really abetment 
of forgery and the second charge was,really 
conspiracy to cheat. On those two charges, 
the Juryacquitted the accused and the learn- 
ed Judge who makes this Reference agreed 
with the Jury and held that their verdict 
was right. There were, however, two other 
charges against the accused, a charge under 
s. 182, Indian Penal Oode, and another of 
cheating under s. 420, Indian Penal Code; 
and the learned Judge has made this 
Reference because he considera that the 
accused ought to have been convicted upon 
those two counts. 

Now, the facts very shortly are that some 
person in June, 1925, made up his mind to 
obtain money by forgery from the local 
treasury &nd, to do it by forging Civil 
Oourt deposit payment cheques. Ho took 
the names of various local worthies likely 
to be known in the Treasury Office, he 
filled up certain blank forms, forged the 
signatures of the Civil Oourtclerk and of 
the. Presiding Officer there and presented 
these payment caeques to the local trea- 
sury in the ordinary course, it appearing 
that he was.a person. entitled to draw 
money out of Court. The forgery was not 
detected; the documents appeared to be 
in order and the present accused does not 
come into the matter until we get to the 
stage at, which the actual payments had 
to be made by the .Poddar in the treasury. 
The person whos» name had been forged 
as Ding, the real payse could not, of 
course, be produced; but it appears that 
the Poddar me d to pay to some 
person nominated by the p&yse and to pay 
on gettin g proper indentification by a nether 
who was known to him. The accused who 
is a Mokhtear went and identified a par- 
ticular person as being Jyotish Ohufider 
Banerji, the payee, named in the cheques. 
What is now said is that he may or ma 
not be a party to the swindle; but that, 
assuming that he is not party to the 
swindle, he still can be econvicted and 
should be. convicted under as. 182 and: 420, 
Indian Penal Code. The only view of this 
matter that can reasonably be attributed 
tothe J is, firet of all, that the Mokhtear 
made the identification: rashly ot reprehen- 
sibly from want of reasonable caution fhat 
a man came to him, told him a yarn, per- 
suaded him that he was Jyotish -Ohwnoder 
Banerji and that accordingly he went to 
the Poddar and identified the man as such. 
In a case of this sort one hasto drew. a 
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rigid line between two positions. If one 
is goihg to consider whether the mán was 
in the swindle—a person taking part in 
& conspiracy by forgery to get money from 
the treasury, that is one position. The 
Judge and the Jury, have negatived that. 
lf however, we have to look to the ques- 
tion under ss. 182 and 420, Indian Penal 
Oode, we are to do it on the basis that it 
cannot be imputed to him that he was in 
the swindle at all. Looking at it in that 
Tar the question is what is the evidence, 
t of all, under s. 182, Indian Penal Code, 
that he has given to the Poddar informa- 
tion which he knows or believes to be false. 
The charge in this case perversed the sec- 
tion by saying as follows: “which you 
know or had reason to believe” and, in 
that respect, it is an entirely damnable 
charge. The evidence of the Poddar is to 
the effect that the statements actually made 
by the accused were two separate and dis- 
tinct statements. One was that, when asked 
if he knew the payee Jyotish Ohander 
Banerji, he said that he knew him. The 
other was that he pointed out the man who 
drew the money as Jyotish Chunder Banerji 
whom he knew. .The Jury were, to my 
mind, right to reject the story of any such 
identification as that, splitting up the two 
uestions whether: the man was Jyotish 
hander Banerji and whether the accused 
knew Jyotish Chander Banerji; but, assum- 
ing that such suggestion could be accept- 
ed on the evidence, it is also reasonably 
élear that the accused may well say that 
rashly or not, foolishly or not he did think 
that he. knew Jyotish Ohunder Banerji. 
He.may be wrong; he had taken little 
pains to be right. But the question is 
whether he was honest. It has to be ob- 
served that, if he was not honest it is very 
difficult to see how fhe Judge and the Jury 
would acquit him of being in the swindle. 
As regards the charge under s. 420, Indian 
Penal Code, di] that I can say is that, on 
this view of the facts of the case, I am ata 
léss‘to discover what s. 420 can have to 
do with this matter. For these reasons it 
appears to me that this Reference ought not 
to be accepted. Theaccused must, therefore 
beeacquitted and released. His bail-bon 


will be kaa dn 

ads Muker a. agree. 

a Ja. N, A, d Reference rejected. 
t EZ e . 
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GULAN KEAN v. GHULAM MOHAMMAD KHAN, 


[99 1. O. 187] 


LAHORE HIGH ‘COURT: 
UBIMINAL Revision unn No. 774 o7 
| 19 


October 11, 1926. 
Present; —Mr. Justice Broadway. 
GHULAB KHAN, DECMABBD, THROUGH 
KARAM KHAN-—CoMrLAINANT— 
| PuTITIONBR 


. versus 
GHULAM MOHAMMAD KHAN 
AND OTRHRS— RAMPONDANTS, 
Or. P. C. (Act V of 1808), ss. 174, 202—Magistrate's 


power to ije babad Udo ra Kana tep pro- 


ceedings under two sections distin: 

A Magistrate is competent to hold an enquiry into 
a complaint of an offence under s. 202, Or. P. O., to 
ascertain whether thereis sufficient foundation to 
nip a t. B : e ase ep T 

y Qe w. un! a. 

Or. P. O, have alas beni takan, they must bekani dis- 
tinct from thoss taken on complaint. [p. 59, ool. 2. 

Petition for revision of &n order of the 
Sessions Judge, Attock at Oambellpore, 
dated the 30th November, 1925, affirming 
that of the Magistrate, Firat Class, Attock, 
dated the 28rd October, 1925. 

Mr. B. R. Puri, for the Petitioner, 

Mr. Abdul Rashid, Assistant Legal Re- 
membrancer, for the Orown. x i 
Mesars. Shamair Chand and Din Dayal, 
for the Respondents. 


JUDGMENT.—On the 4th of August, 
1925, three persons were murdered in the 
village of Dandi in the District of Attock, 
These murders were of a daring character 
and it is said that the persons responsible 
for them had intended to murder Subedar 
Ghulam Mohammad Khan as well They . 
had searched for him but the Subedar 
succeeded in hiding himself in his own 
house and thus escaped. The murderers , 
were known and among them was one 
Gulab Khan son of Karam Khan. A guard 
of two constables was placed on Subedar 
Ghulam Mohammad Khan's house as Gulab 
Khan and his accomplices had abscond- 
ed, On the 21st of August, 1925, it was 
rumoured that Gulab an and Nawab 
Khan absconders had returned to the vil- 
lage Dandi. Information of this fact was 
gent to the Police Station Pindigheb and 
steps taken to effect their arrest. Durin 
the night when it was said that Gulab 
“Khan and Nawab Khan were sitting in the 
house of Gulab Khan's father Karam Khan, 
the Police went to the house but did not 
find Gulab Khan or Nawab Khan. On the 
following day, i.e, the 32nd of August, 


E 
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1025, search parties were formed to scour 
the country side for these two men. "These; 
parties consisted of three or four persons 
each and the Subedar was accompanied. by 
the.two constables who were joined later by 
one Fatta son of Nur Muhammad. Pro-. 
eseding in their search the two constables 
separated going towards the west leaving 
the Subedar, who was armed with a revolver 
and Fatta to examine a small portion of 
the „bela. While doing this the Subedar 
and Fatta toak different. paths. Fatta 
happened to catch sight. of Gulab Khar 
sitting under a group of small shisham 
trees with a hatchet beside him. Fatta 
promptly retraced his steps and finding 
the Subedar standing at-a little distance 
pointed in the direction whence he had 
aqome.but refused to accompany the Subedar. 
into the trees. Thereupon the Subedar 
started off, in the direction indicated by 
Fatta, by himself. According to the Subedar 
he had not proceeded far when. all of a 
sadden he saw. Gulab Khan flourishing a 
hatchet and coming towards him.- Gulab 
Khan is said to have called. out * O Subedar. 
J, was looking for you in heaven and I have 
found you on earth, now’ be ready." The 
T seeing himself thus attacked by 

wWab Khan. promptly.fired et him with: 
his revolver and hit him six times. He. 
says he only-fired five shots, but according 
tothe medical eyidence there were six 
ballet. wounde, Theother people searching 
collected on hearing the sound of firing 
and Gulab Khan was picked up dead. 

: .For some reasons or other the Police very 
negligently failed to report this matter in 
the; proper manner to the Sub-Divisional 
Officer, Pindigheb. That Officer, however, 
came to know what had happened and sent 
a report of the occurrence to the District 
Magistrate which reached him on the 25th 
of August, 1925. The District Magistrate 
upon that suggested that proceedings under 
a. 174 of the Or, P. O. should be taken in 
order to ascertain the circumstances in: 
which .Qulab. Khan met his death. The 
Bub-Divisional Officer (Shah Nawaz Khan) 
thereupon. instituted and carried out an: 
inquest under_s, 174 of the Or. P. O.. He 
examined the Doctor and other persons and 
alao.axamined the Subedar, i 

On the Ist. of September, 1925, Karam 
“han had instituted a complaint against 

“ubedar and two other persons charging 


GULAB KHAN-¢, GRUIAM' MOHAMMAD REAM, BP 


Sub-Divisional-Ôfoer- for disposal: Acting 
under 8..202 of the O-z. P. O., lo proceeded 
to examine three witnesses tenderéd by: 
Karam Khan but in the absence of ‘the’ 
Subedar. and: the ‘other parsons ‘accused, 
Having donethis, on the 27th-October, 1925, 
he proceeded to record : what he calls a 
“verdict " in which he discusses the circum-’ 
stances under which Gulab “Khan met bis 
death and finds that the Subedar acted in’ 
the exercise of his right of ' self-defence’ 
when he killed him. He then proceeds ‘to 
consider in the sams “verdict -or order 
the case as presented by Karam Khan, dix 
cusses the evidence Df the witnessda 
examined by him end then concludes’ ab! 
follows :—  - | dE sre des 
“With these facts I hold that Gulab Khan: 
was not killed when he was asleep. On’ 
the other hand he was killed when he made 
a preparation to assault and kill the Subedar. 
In other words my verdict'ie that the Sube- 
dar was justified ir killing Gulab Khan 
and he - has, therefore,’ committed no 
offence." T e 
Although wrongly described asa *verdict" 
this may be regarded as an order dismisain 
the complaint under s. 203 of the Or. P. C, 
Treating it as such Karam Khan moved 
the.Beasions Oourt on the revision’ side’ 
praying that the order of discharge beet 
aside and the present accused tried before 
& competent Oourt. This application was 
filed onthe 25th November, 1925, and reject- 
ed by the learned Sessions Judge on the 


30th November, 1925. &n then 
on the 6th of May, 1926, moved this Court 
under s. 439 ofthe Or. P. O. objecting to 


the -procedure adopted and praying that 
the order of discharge should p? set’ aide. 

Now a Magistrate 18 empowered to hold 
an enquiry-into a somplaint of an offenfe 
in order to ascertain whether there is suffi- 
cient foundation “or it to issue process 


against the person or persons complained * 


against.. In the present case ‘the Magistrate 
clearly acted in the exercise of, these powers 
under s. 202, Or. P. O, He allowed the 
complainant to produce such evidence in 
support of his complaint as he wished ‘to 
produce, and after a consideration of that 
evidence’ came to she conclusion that that 
evidence was so wholly unworthy of cre 
dence as to warrart his taking no further: 
action in the mattec. Where e Magistrate 
erred in not keeping the proceedings 


thithe murder of his son Gulab’ 


| ; under s. 174, Cr. F: O., more distinct from , 
A > complaint was sent to. the 
/ 


the proceedings taxon on the complaint and: 
x / 


hi K / 


b 


M). . SMPSEOR V. BHIRGU SINGH. 


had. less time elapsed before this Court was 
moved I might have considered it advisable 
to .direct & fresh enquiry under s. 202, 
Or, P.Q ° 

As has been pointed out above, however, 
it will be seen that after the refusal of the 
lémned Sessions Judge, on the 30th No- 
vember, 1935, to in 
trate's order no steps were taken till the 
6th May, 1926, when this petition was pre- 
sented. No.doubt this lapse of time alone 


would not be necessarily sufficient to refuse. 


to take action, but there are certain other 
considerations that cannot beignored. The 
story set out in the complaint has been con- 
sidered and has been disbelieved by the 


Magistrate. Indeed so strong a view was 


taken- by the Magistrate that he did not 
ngider it necessary to issue process to 
obtain the presence of the persons com- 
plained, against in his Oourt. The story 
itself as set out is most unconvincing and 
it is clear that the deceased did not meet 
his death in the manner alleged by the 
' gomplainant. The fact Wo vant Red nin 
* were taken properly under a. 174, Or. P. Q., 
cannot be lost sight of After careful con- 
sideration of all the circumstances, therefore, 
I do not see that any good purpose would 
‘be served’ by reo qus matter at this 
stage and Ln ore, decline to interfere 
. and dismiss this petition. 
B. L, Petition dismissed. 


' ALLAHABAD. HIGH COURT. 
CnrMINAL APPHRAL No. 821 or 1925. 
"December 21, 1925. 
e  Present:—Mr. Justice Dalal and 
l Mr. Justice Boys. 


EMPEROR-—PEosBoUTOR | 


6 : versus | 
BHIRGU SINGH-—Acouanp. 
‘UL P. Lande Revenue Act (III of 
Penal Code (Aœ XEV of 1880), s. 174—C: 
Revenue Officer—Fatlure to attend, whether offence 
wader 4. 174, Penal Code. ° 

The iasue of a citation to an alleged defaulter under 
a. 141 ofthe U. P. Land Revenue Act does not in- 
volve Him in any legal liability to attend, and con- 
sequently Tellure to attend in obedience to such 

onis not an offences under s 174, Penal Code. 
[p. 61, col, 2]. ' 

Qriminal appeal by the Local Goyern- 
ment, from an order of acquittal paad by 
the Sessions Judge, Azamgarh, dated the 

th of J uly, ^19 : 


ere with the Magig- 


, imm 


1901, s 147— 
DEA 


[88 L O. 1997] - 

The Government Advocate, for the 

WE 

Mr. N. Upadhiya, for the Accused. 

JUDGMENT.—in this case one 
Bhirgu Singh was tried summarily by a 
WANA ofthe First Olass and convicted 
under s. 174 ef the.Indian Penal Code. 
The offence alleged against him was that 
being TT bound to attend ata certain 
place and time in obedience to a summons, 
notice or order from a public. servant he 
had intentionally. omitted to attend. In 
this case the public servant who issued the 
direction to attend was & 'Tehsildar and. 
the direction purports to have been issued: 
ander s. 147 of the Land Revenue Act. 
That section says that “when an arrear of 
revenue becomes due, a writ of demand 
calling on the defaulter to pay the amount: 
within a time therein stated, or a eitation 
to appear, may issue." It was alleged on 
behalf of the Crown that. a oitation had 
issued. A Tebsildar has power to issue the 
citation. The only question that arises in 
the case is whether the power to issue 
citation connotes a legal liability on the 

rt of the person to: whom the citation {a 
issued to attend. The Board has framed a 
form which embodies both the writ of 
demand and the citation in one docu- 
ment, 

It is in the following form :— 

“Whereas a sum of Ra on account 
of arrears of instalment in  reepect of 

is due against you, you are 
hereby directed (hidayat) that in case the 
entire arrears aforeeaid and the process fee 
in respect of this summons are not paid 
iately you should appear before this 
Court at: on  ." A foot-note to this 
document says that: “Failure to attend shall 
be punishable under s. 174 of the Indian: 
Penal Code. The. document is farther 
headed “Summons requiring attendance 
(in vernacular “Summon haeri).” 

Two thin may be noted about thia 
document. e first is that by embodying 
the writ of demand and the citation in the 
same form the Board of Revenue in practice: 
deprived themselves of the option of 
sending either a writ of demand ora eita- 
tion, but if they have chosen to deprive 
themselves in practice of that option there 
is nothing illegal in their so doing. 

The second point te be noted. is that in 
two places the vernacular word used is, 
"summon" and the fcot-note declare: 
omission “to comply to be punishable mae 

f 
/ 
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8.174 of the Indian Penal Code. To give 
full force to the use of the words “sum- 
mons" and. the loot-note would be to be 
“the question which we have to decide ; an 
if omission to comply is not punishable 
by law a mere declaration in the form that 
itis punighable will clearly be wholly in- 
tive. That question is whether there 
js any different effect to be given to the 
use of the word “citation” in s. 147 and to 
the use ofthe word “summons.” As we 
have said the Magistrate found the accused 
ty under s. 174 of the Indian Penal 
de. .On.appeal he was acquitted by, the 
learned Sessions Judge and from that ac- 
quittal the Local Government has filed 
the present ‘appealy On behalf of the 
opposite party it has been pointed out, to 
us that'in the N, W. P. Act (Act XIX of 
1873), .B&. 151 there was only a provision 
‘for the writ of demand. ‘There was no 
power to issue either a citation or asum- 
mong. In the Oudh Aot (XVII of 1876), 
B. 114, there was provision for a writ of 
-demand or & “summons” to appear; while 
:finally in the present Act III ot 1801, 


y 
8.147, in which both the previous Acts are 


com bined there is provision for a writ of 
‘demand or a “citation”. It is not un- 
reesonably urged that thare must have 
been Bome good reason for the use ofthis 
word "citation" -which did not appear in 
the N, W. P. Act or any other word of the 
like nature, and which o not appear in 
the Oudh Act in which the word “sum- 
mous” was used. It can hardly be an 
accident: and: we cannot treat it as such. 
We are urged to give this word ita ordi- 
nary meaning, that ig, that it is rather in the 
nature. of an invitation to appear than of 
“an order to attend. We think that it is 
reasonably contended that its meaning is 
-analogons to its meaning when used in the 
Probate and Succession Act where it 
‘amounts merely to an invitation to come 
sand Bee the. proceedings. erence may 
‘be made to Act V of 1881, s. 69 (Probate 
‘and ‘Administration Act) and the Succes 
. Bion Act, ss. 199 and 250, It is true that 
in testamentary matters where there are 
‘définite proceedings going on, invitation 
to come and see may well be issued to 
‘parties interested, while in the matter 
“before us it might be said that there are 
: no proesedings for anybody to come and 
ses, But it does not appear to us un- 
reasonable that Government should have 
, ‘dbontemplated the issue of a notice to an 


fimParOp v. Bizau sba 


a 
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apparent defaulter feng bim to come 
and discuss the matter. There might be 
some question of dispute or uncertainty 
in regard tothe amount due as shown by 
the account prepared under s. 145 of the 
Land Revenue Act. It might be possible 
that if the. apparent defaulter went to see 
the Tehsildar soms arrangement might be 
arrived at by which a delay in payment 
might be accepted. These are only two 
considerations that occur to us. It is 
quite possible that Government may have 
contemplated that in many cases immediate 
arrest might by negotiations be avoided. 
We think, therefore, that a meaning can 
properly be giver tothe word “citation” 
without attributing to it the full force of-a 
“summons”. It i3 further clear that if a 
person has been given an opportunity, even 
though he is not obliged to take advant- 
age of that oppo-tunity, of going to the 
authorities and g the matter. and 
he refuses to take advantage of that op- 

rtunity, he can have nobody to ‘blame 
ut himself if tha authorities proceed to 
the extremity of arresting him. Finally, 
there is drawn tc our attention iri pro- 
visions of s. 193 which exp ealare 
thak a person wno has received. a “sume 
mons" to appear “shall be bound to attend,” 
The Legislature can hardly have over- 
loeked the fact that s. 147 provided for & 
citation to appear and if it had intended 


' that an unnatural construction should be 


put upon the word "citation", namely, that 
it involved Hen liability to attend -it 
would naturally have inserted also the 
word “citation” in s. 198. 

For these reasons we hold that the issue 
of acitation to an alleged defaulter under 
s. 147 of the Land Revenue Act does not 
involve him in any legal liability * to 
attend, thatthe opposite party here was, 
therefore, not guilty ofen offence punish- 
able under s, 174, Indian Penal Codejand 


was rightly uitted ‘By, the- learned 
Sessions Judge. e appeal is, therefore, 
dismissed. zs 
AN. 4. Appeal dismissed, 
” œ 
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‘  CALOUTTA HIGH. COURT. 
- ORIMINAL ‘Ravision No. 313 oF 1926. 
. ee “August 13, 1926, 
oc Présent:—Mr. Justice Mukerji and 
: . Mr, Justice Roy. 
(0 7 BHAHABUDDIN AHMED—Acdusap— | 
ONER 


ersus 
“ABDUL KADER, aor orrARS—OpPOSITA 


5 57 OF. P. G. (4e V of 1898), s. 115— Public nuisance — 
oe or removal—N. 


a 


Dici mue dere his dL tae 
,nuisance under s. 133, Or. P. O.,on the ground that 
‘pne of the parties to the proceedings had not been 
"properly served with & haios oron the ground that 
Foxx was in existence for a long time. |p. 
có ; 
6 e question as to trom which party or parties 
the, costs for the removal of.& nuisance should be 
‘recovered has to be determined upon & consideration 
“of thd’ question esto the parties upon whom the 
cpottoss in connection with the. proceedings were 
,perwed, inasmuch as it will be unjust to make an 
order for recovery of costs, from a party who was 
' nov actual served with any notice of the said pro- 
leesorl] ^. 


^Óriminal revision against, an order of the 
diim Magistrate, Munshigunj, 
ed the 4th January, 1926. 

- Babus Suresh Chandra Talukdar and 
“Mahendra Kumar. Ghose, for the Petitioner. 
+ Mesars, Monnier and’ ' Syed Nousher Ali, 

i dor us s Opposite Party. duet 
9 


DGMENT.—This has been 


Te the order passed 
des ano MOK eoe Magistrate of Munshi- - 
-on, the-4th January, Neo} should : 


j 

Bot h gwen ua on ground Noe, 9 and 3 
“på the p étition. t appears th t bas ‘proceedings 
tgder s, 133° of. Tab Or. P. were' drawn 
E on the'4th March, 1825, by Mr. M. S. 

hoda. xd ah Sub-Divisional Magistra 

es t nine persons, 

e Baid proceedings. 

side to the removal of 2 
s oan E tin what: was ullej 
halate. N Notices of these procesdings were 
tied and tt appears from the ‘report of 
the serving peon that they were served upon 
8 out of fhe 9 persons. The report runs to 
this effect: opposite-parties Nos. 1, 3,4,5,7 
and 8 although they were present at the 
tine when the notices were tendered to 
them for service did not give any receipt 


and upon t d the said notices were served - 


' by affixin em on some conspicuous part of 
g Houses. and as regards oppo- 


Eis dwelli : 


mi Ad itsa v, ABbtt xis: 


ad tó bea ' 


(99 E 0. 1927]. 


gite parties Nos. 2 and 8 the report wastolthe 
effect that they were not present and that 
the notices weré served on the persons - who 
were in their joint family house. - Whether 
his service was valid or not is a matter 
with which we are not conterned at: the 
present moment. It appears further ‘that 
thereafter the learned’ Sub-Divisional 
Magistrate, Mr. M. |O. Ghose'on the 4th 


: April, 1925, apparently being of opinion that 


the service was sufficient, recorded the fol- 
lowing order: “Second party absent, Report 
showsnotices personally served. ‘Rulemade 
absolute. Ask Police to cle&r'the' obstruc- 
tion." Onthe 19th December, 1925, one of 
the parties filed a petition before the Bub- 
Divisional. Magistrate, Mr. R. B. Mukerfi, 
who had in the meantime sueceeded Mr. 
M. O. Ghose, alleging thatthe opposite party 
did not claim’ the plot of land on whith 
the obstruction is alleged to have ' stood 
and that it was impossible to fill up the 


. excavation and praying that ordera might be 


passed on the first party to fill up the-ditch 
at their own costa if.they so desired, The 
learned Magistrate thereupon on the 4th 
January, 1926, passed an order ee 
that the order previously passed as nforeaaj 

for the removal of the obstruction should 
be withdrawn. This is the order which ‘is 
complained of'in this Rule. Fhe ground 
upon which thé Magistrate passed this order 
appears to have been that the ditch had been 
in existénce fo? more than’ üyea:s arid that 
only one of thé parties, namely, Abdul Kader 
who was bh Sub-Inspector of the 'Bengal 
Police and was posted at Munshiganj had 
not evidently been Served with ‘any notice 


“in connection with the proceedings Under 


B. 133. In our opinion this ground did'mot 
give any jurisdiction to the learned Magiet- 
rate to pass theorder cancelling the order 
made onthe 4th April, 1825, to which- “we 


‘have already referred. 


Tt has” been contended on’ behalt of the 
opposite parties who have appeared in this 
Rule that none ofthem had been actually 
served with the notices that wereissued in 
connection with -the 'proceediàg and- a 
number of affidavits have been filed’in this 
Oourt.in order to edtablish that fact. While 


' itis not possible for us to arrive at a definit 


finding’ as to whether these notices wer 
actually served or not upon all the opposite 

arties “it is quite clear to us that othe 
fgarnéd Sub-Divisional Magistrate hinnsslt 
has not yet gone into this question. We are 


‘therefore, of opinion that the order direct, 


- 
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ing fhe withdrawal of the previous order 
by which the obstruction was directed to 
be removed is & bad one and we according- 
ly set that order aside. The procedure to 
be followed now is clearly laid down in 
8. 140 of the Or. P. O. Sub-section (2 
says that if such act is not performe 

within the time fixed the Magistrate 
may cause it to be performed and may 
recover the costs of performing it either 
by theaale of any building, goods or other 
property removed by his order or by the 
distress and sale of any other moveable 
property of such person within or without 
the local limits of such Magistrates’ jurisdic- 
tion and thatif such other property is with- 
out such limits the order shall authorise 
ita attachment and sale when endorsed by 
the Magistrate within the local limits of 
whoas jurisdiction the property to be attach- 
ed is found. The order of the 4th of April, 
1925,-is, in our opinion, good and a valid 
order and the obstruction against which that 
order is directed will have to be removed. 
When thequestion will arise from which 
party or parties the costs for the removal 
of the said obstruction will have to be 
recovered that question will have to be 


-determined upon a consideration of the 


question asto the parties upon whom the 
notices in connection with the proceedin 


under s. 133 were served and it would 
obviously be unjust for the istrate to 
make an order for recovery of those costs 


from aparty who was not actually served 
with any notice ofthe said proceedings, 
For these reasons weare of opinion that 
the Rule should be made absolute, that 
the order directing the withdrawal of the 
previous order passed for the removal of the 
obstruetion should be set aside and that 
all further questions that may arise in connec- 
tion with these proceedings will have to be 
dealt with in the light of the observations 


which we have made. 
A, N, 4. Rule made absolute. 


. ALLAHABAD HIGH COURT. 
'  OnrMINAL Ravision No. 240 or 1920. 
: June 9, 1926. 
Present :—Justice E Oecil Henry 


Walsh, Kr. 
SUKHNANDAN LAL—Aootsap== 
APPLIOANT 


versus 
EMPEROR—Ovpostrn PARTY. 


* Penal Onde (Act XLV of 1800), s 167—Framing 


B8KRNANDAN LAL v. BMENBOH, 


4b 


false document—Sentence—Cr. B.C. (det V of 1898) 
s. 180— Revision by accused —Enhancement of sentence 


—Single Judge, edd cf. . 

Any official however humble who deliberately 
tampers with officia] records and issues false copies, 
whatever his motives may be, deserves severe punish- 
ment, not merely for his own conduct but as a deter- 
rent to othera who may be tempted to follow his 
example. [p. 63, col. 2.] DK 

A Single Judge dealing with an application for 
revision filed by an accused person under s. 439 of 
the Or. P. O. has power to enhance the senience 
puse ai upon the petiticner by the lower Court. [P %4, 
col 1. 


Oriminal revision from an order of the 
Additional Sessions Judge, Oawnpore at 
Banda, dated the 0th March, 1926. - _ - 

Mr. Kumuda Prasad, for the Applicant. - 
' The Assistant Government Advocate, for 
the Orown, ; 

JUDGMENT.—Iam surprised at the 
udgment which tke learned Sessions Judge 
as permitted himself to deliver in this casg. 
In the first place, it is not disputed-that 
the applicant before me isa public official 
charged by Government in the public 
interest to preserve Permanent Records. of 
the Rights, and positions of parties and 
interests in land, in order that people may 
not be injured by false claims and: that 
there always may be a reliable. record 
available for Courts of Justice; and whether 
or not he had any ulterior motive, nobody 
in this world can gay, he did what he knew 
was wrong, and a breach of his duty to 
the Government, conduct which. is: cona 
stantly complained of in the case of Pat 
warts, and which pauses untold trouble to 
poor people who are compelled to lose their 
rights because of zhe uncertainty and diffi 
culty of glana clear- evidence: To 
my mind any official, however humble, who 
deliberately tampers with official- records, 
and issues false ocpies, whatever hia motives, 
deserves severe punishment, not merely “for 
his own conduct, but asa deterrent, to others 
who may be tempted to follow his example. 


x 


‘In this case the Magistrate convicted thé 


Patwari, and according to the view of the 
Seasions J udge r_ghtly convicted him,: and 
sentenced him to two terms of: onë- year 
each to run concurrently, in addition toa 
small fne, with two monthe' additional 
imprisonment in lieu of the fine, In-my 
opinion—and I am always ready to overloak, 
offences committed by persons who yield*to 
sudden temptation for the firat time and to 
take a lenient view of their conduct—in the 
cass of a Patwart found guilty of such con- 
duct as this, a year’s impNschment is quite  ; 
& reasonable &sntence ewhich nq Geuri / 
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ought to interfere with. The leamed 
Judge has reduced it to three months. He 
has written & laboured judgment in portion 
of which I regret to find that he has rather 
ne outof his way to minimize the con- 
duet ofthe Patwari in issuing false copies. 
I do not stop to consider whether the 
‘Sessions Judge is right in that view or not, 
but I take the opinion which he has formed 
and has expressed in other parts ‘of his 
judgment. He finds that when the Muneif's 
attention was called to the discrepancy, and 
he, the Munsif, in the pursuance of his duty, 
rightly examined the Patwart and his papers 
and reported the matter to the Oollector, 
the Patwari in the meantime interpolated 
‘another year in his copy of the khasra, and 
made a note that the khasra had been taken 
by the Munsif, and reported that the 
Government work of, preparing annual 
records was suffering in consequence of 
the conduct ‘of the Moni p: learned 
Seasions Judge says: “I am of opinion 
that in order S gave himself he kept back 
the khasra of 1332 Faslt and has not pro- 
‘duced it.’ In other words the Sessions 
Judge is of opinion that in order to create 
greater difficulty, when his original conduct 
was complained of, this man was degraded 
enough to alter his official documents and 
make an improper complaint against the 
Munsif, which he knew to be unfounded. 
Tomy mind that is a grave and gross 
aggravation of his offence, and compels me 
to re-consider the whole matter, which I do, 
and in the interests of justice I restore the 
original sentenée passed by the Magistrate, 
and set aaside the reduction of the ions 
Judge, which ee no pu Wan, 

` Tf the appellant any objection s 
"to my S der he can appeal to the Local 
ernment. He must surrender to his 

«bail and serve out bis sentence. . 

It is objected that I cannot restore the 
";'gentence. I am,satisfied that Ihave power 
«to restore theoriginal sentence and even to 
enhance it whén an accused applies under 
's. 489; The section clearly provides it. 
e rule about a two Judge Bench only 
‘applies where the Court issues notice, of its 
“own motion, or an application by some one 
< else. to shbw cause why the sentence should 
..nbtbe enhanced. In this case the whole 
matter has been brought before me for 
. .revision by the accused himself, and I hold 
“that I have power to restore the original 
sentence. ° ° 


AL, 5 Revision rejected, 


In re KAILA LAKSHMATYA, 


(8b L o. 19297] 
MADRAS HIGH COURT. 
ORIMINAL Revision Oasa No. 43 or 1926. 
(OgruINAL Revision Partition No. 36 
oF 1926.) 
May 5, 1926. 
Present:—Mr. Justice Wallace. 
In re KALLE LAKSHMAYYA. AND 
oTHARS—ACOUSED—PRTITIONERS. 

Cr. P. C (Act V of 1898), s. 257—Process, issue of, 
at accused's instance to persons already examined as 
prosecution witnesses —Magistrate, power of, to refuse 
to allow cross-examanation.. 

Section 257, Or. P. O., allows an accused to summon 
witnesses for the af aroes-examination and 
the accused is not bond to state in his application 
for process whether he wants the witnesses for er: 
amination or for croseexamination. It is for: the 
Magistrate to enquire into the acoused’s p , if he, 
ire the application is vexatious. [p. 64, em 3; p. 63, 
ool. 1. 


, Where a Magistrate has issued such process at the 
instance of the accused, he is not afterwards entitled 
to ratune to nilow oross-examitation by the aosused: [pe 

, ool 1. 


Petition, under as. 435 and 439 of the 
Or. P. O., 1898, praying the High Court to 
revise the judgment of the Court of the 
Sub-Divisional Magistrate, Gudivada, in 
Or. A. Nos. 44 to 47, preferred against the 
judgment of the Court of the Stationary 
Sub-Magistrate, Gudivada, in O. O, No. 
165 of 1925. i 

Mr. Ch. Raghava Rao, tor the Petitioners. 

Mr. V. L. Ethiraj, for the Public Prose- 
cutor. 


ORDER.—The main point taken is 
that the. Magistrate having issued process 
under s. 257 of the Or, .P. O. to certain 
«witnesses who, had been already examined 
as prosecution witnessed and were.evident- 
ly cited as defence witnesses forthe pur- 
pose of further eroes-examination was not 
entitled in law to refuse to allow the 
accused to cross-examine them. As the 
Magistrate issued procese, I must take it 
that he did not consider that the applica- 
tion to summon those witnesses was vera&- 
tious. He may haye refused crogs-exami- 
nation on the ground that the defence 
could net cross-examine witnesses summon- 
ed by the accused; but that is not clear. 

, Section 257 of the Or. P. O. allows an ac- 
cused to summon witnesses for the pur- 
pose of oross-examingtion and. I do not 
read it as meaning that the &ccused must 
necessarily state in his application for pro- 
cess whether he wants the witnesses for 
examination or for oross-examination, lt 
is for the Magistrate to enquire into the 
accused's purpose, if he thinks the appli- 
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catidn may be vexatious. As he had issued 
the process I do not think the Magistrate 
was’ justified in refusing to allow the wit- 


nesses to be' dealt with for the purpose’ 


for which accused wanted them to be sum- 


moned. He, therefore, committed what waa: 


at least an irregularity. . 

Now owing to & previous refusal to ad- 
journ to allow cross-examination of the pro- 
sécotion witnesses these witnesses were not 
cross-examined after the charge, and I can- 
not hold that the accused were not pre- 
judiced by the Magistrate's irregularity in 
procedure. 

The case is not a serious one and I do 
not think'a retrial is called for. Accused 
have probably already suffered sufficient 
punishment in the expenses of their defence 
and anxiety. 

I set aside the conviction and sentence 
passed on them and direct that the fines; if 
paid, be refunded. 

Y. N. Y. 


LAHORE HIGH COURT. 
OrntminaL Appmat No. 1208 oF 1925. 
May 18, 1926. 

Present: —Bir Shadi Lal, Kr., Chief Justice, 
. and Mr. Justice Jai Lal. . 

MUHAMMAD ASLAM KHAN— 
AÀCOUBHD—À PPRLLANT 


versua 
EMPEROR— RESPONDENT. 

Cr. P C. (Act V of 1898), s. 288—Commitment— 
Evidence of ion taken 1n accused's presence— 
Accused unable to croseexamine—Subsequent cross- 
examination—Transfer to Sessions Court—Hvidence, 
whether admisnble tn trial. 

an enquiry before commitment the witnesses 
for the prosecution were examined in a vee where 
the accused was lying. The eclined to 
cross-examine the witnesses on the ground that he 
was unwell The witnesses were again tendered for 
cross-examination and were cross-examined by the 
accused but the witnesses went back on their pre- 
vious statements and supported the accused's state- 
ment: 

Held, that the statements made’ by the witnesses 
on the first heanng were duly recorded within the 
meaning of s. 288, Or. P. O., and such of them as were 
transferred to the record of the Seasions Judge could 
be treated as evidence in the trial [p. 68, col 2.] | 

Appeal from an order of the Sessions 
Judge, Lahore, dated the 23rd November, 
1925. t. 

Messrs. C. Bewan Petman, Kishen Chand 
and Pindi Das Subharwal, for the Ap- 
pellant. . 

Mr. Des Raj Sawhney, for the Orown. 

JUDGMENT.—The appellant, Moham- 
mad Aslam, has been found guilty by the 
Sessions Judge of Lahore of an offence of 


b. 


Conviction set aside. 





MUHAMMAD ASLAM KMAN V. NMPAROR, 65 


murder for having caused injuries with 
revolver shots to ane Muhammad Hussain 
on the 2nd of August, 1925, as a result of 
which the latter died in the Hospital on 
the 9th August. His appeal is before us, 
and we have also zo consider the question 
of confirmation of the sentence of death 
passed upon him by the Sessions Judge. 
The case for the >rosecution is as follows: - 
On the 30th Juy, 1925, the appellant's 
house was searched by Lala Sohan Lal; 
Excise Inspector of Lahore, on informa- 
tion given by Mahammad Hussain and 
another. The females of Muhammad Aslam's 
family lived in this house. As a result of 
the search 103 packets of cocaine were 
found in a Dharmsala which adjoins the 
house. These are alleged to have been 
traced to the possession of the appellant: 
Muhammad Aslam was consequently an- 
noyed with Mohammed Hussain. Oa the 
Ist August the appellant went to the bat- 
thak, of the deceassd in Ohauk Wazir Khan 
and asked him waether it wasa fact that 
he had informed the Excise | authori- 
ties against. him. On receiving an answer 
in the affirmative 3e went away. The next 
day, i.e, the 2nc August, 1925, the de- 
ceased was at his baithak about 10-45 when 
the appellant callsd him from the -street 
and asked him to come down. The deceas. 
ed was going down by the stairs when tha 
appellant fired a; him with a revolver, 
The deceased wes hit aud immediately 
turned back andran up to his batthak, but 
waa followed by the accused who fired more 
shots at the deceased hitting him at tha. 
back. Both reached the batthak where more 
shots were fired by the appellant. Barkat, 
Budhu, alias Budh Parkash, and Muham- 
mad Hussain Sain were present at the bgi- 
thak at that time. The fist two immedi- 
ately ran down the stairgto the street, bat 
Muhammad Hussain Sain remained behind., 
The deceased fell on the* ground. The 
appellant then shot himself cap8ing a wound 
on the right side of the chest 14 inch 
below the right nipple. Muhammad Hugs- 
gain Sain grapled with him, snatched’ the 
revolver from his hand and threw it on 
the road inthe Onrauk. At this time both 
the appellant and Muhammad Hussain Saig 
were on the balcony facing the Ohank of 
Wazir Khan Mosque. The deceased in the 
meantime slipped out of the dbatthak and 
went and reported the incident at the Police 
Station, Several men, who have appeared 
as witnesses on behalf of «he prosecution; 


* 
. 


66 


were attracted to the scene of the crime on 
hearing the noise of the revolver shots and 
saw Muhammad Hussain Sain grapple with 
the appellant, take the revolver from him 
and. throw -it down on the street. Muham- 
mad Ashiq, constable of the Railway Police, 
happened to be: passing near the locality; 
he went up tothe baithat::&nd found the 
appellant secured by Muhammad Hussaiü 
Sain. He went down to the Ohauk picked 
up the revolver, returned to the baithak 
and took the appellant towards the Police 
Station. in the meantime two constables 
arrived from the Kotwali and took the ap- 
ellant to the Police Station ina tonga. 
Khan Bahadur Mian Ghulam Rasul, Deputy 
Superintendent of Police, also arrived on 

' the scene immediately afterwards, took 
charge of the revolver and also took Barkat, 
Muhammad Hussain Sain, Budh Parkash 
and Abdul Rahman with him to the Thana 
as they stated that they had witnessed the 
incident, ‘The revolver'contained five empty 
and one loaded cartridges. In the mean- 
time Muhammad Hussain, the injured 
erson, had been sent to the Hospital. 
efore going to the Hospital he, deceased, 
made the First Information Report at.the 
Kotwali which was recorded at ll AM, 
aod’ in: which he briefly mentioned the 
above facts. : i ner & 
On the same day, at 11-45 4. x., his state- 
ment was recorded at the Hospital by Munshi 
Insha Ullah, a Magistrate of the Second 
Olass, in which the deceased again stated 
the.facts already mentioned. The case was 
“investigated by the Honorary Deputy Super- 
intendent of Police, Agha Khalik Dad 
Khan, and all the alleged aye-witnesses were 
examined ata very.early stage of the in- 
vastigation which was completed on the 5th 
August. Apparently the investigating 
officer suspected that attempta were being 
«made on behalf of the appellant to win over 
the eye-witnes&es. He, therefore, sent up 
the case for.tzial under e. 307 of the Indian 
‘Penal Code and requested Lala Shankar 
Das, Magistrate, First Class, to hold the trial 
in the Hospital where both the deceased 
and the accused were in-door patients. 
Consequently Lala Shankar Das went to 
the Hospital on the 5th August and in the 
preSenoe of the appellant recorded the state- 
ments of the eight witnesses produced on 
behalf of the prosecution. These witnesses 
included Barkat Chiragh Din, Miraj Din 
and others who all supported the story of 


ihe prosecution. The case then adjourned: 


- 
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to the 12th of August for recording the 
statements of the remaining witnesses for 
the prosecution. In the meantime Maham- 
mad Hussain, the injured person, died on 
the 9th August. The proceedings before 
the Magistrate were, therefore, continued 
a3 &judicial enquiry with a view to com- 
mit the accused for trial to the Court of 
the Beseions Judge. e: 

It &ppears that on the 5th August the &p- 
pellant declined to cross-examine the prose- 
cution witnesses alleging that he was not 
in & proper condition to do so or to follow 
their evidence properly. These- witnesses 
were, therefore, again tendered for croés- 
examination on the 12th August and were 
cross examined on behalf of the appellant. 
They a)l went back on their previous state-' 
ment and supported the version of the ap- 
pellant. The remaining evidence for the 
prosecution was recorded and the appellant 
was committed for trial. Before the Ses- 
sions Judge all the eye- witnesses supported 
the version of the appellant. The state- 
ments made by Barkat, Chiragh Din and 
Miraj. Din, were transfefred under a; 288 
ofthe Cr. P. O. to the Sessions file on the 
16th November, 1925, but onan objection 
by the Counsel of the accused the Sessions 
Judge, by his order of the 17th November 
1925, decided not’ to use the statements of 
the eight witnesses who were examined by 
Lala Shankar Das.on the oth August, 1926, . 
as evidence in the case under s. 288 because 
in his opinion they had not been duly 
recorded. He, however, treated such states 
ments as if they had been recorded by 
the Magistrate under s. 164 of the Or. 
P.O. 4. e, for purposes of corroborating 
or contradicting the evidence of the wit- 
nesses given at the trial. Before us Oounsel 
for the appellant strenuously contended’ 
that none of the statements’ made before 
Lala Shankar Das, on the 5th August could 
be used as evidence at the trial. Counsel 


‘for the Orown, on the other hand, sought’ 


to make use of all the statements under 
8. 288 of the Or. P. O. We will discuss this 
aspect of the case later. At this stage it 
will be convenient to state the defence ver- 
sion of this incident. 2 2 
~ The acctised admitted at the trial that his 
house was raided by the Exoeise Officers om. 
the 30th July, 1925, and that they entered 
into his zenana in his absence. He denied 
that he suspected Muhammad Hussain, the 
deceased, as the informer of the Exoise 
Officers and added as follows;— ` M 


2x 
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* “T Game to the shop of Muhammad Din, 
fruit ‘seller, and intended to purchase man- 
goes from him. I was testing & mango 
and settling the price with him. Hussain 
Khàn came as I was eating the mango. He 
exchanged salutations with me. Hé put 
his arm in my arm and told me to go with 
him, ds he wanted to talk to me. ^ He went 
upstairs: to his baithak and I.went with 
him. We sat in Barkat'sbaithak. He talked 
ofa woman to ‘me. There was a quarrel 
óverit. He abused me fitat. I teld him 
to take to senses; ‘he had called me. to his 
baithak like friend and was treating me 
in éxt-indecent manner. He told me to keep 
uiet., I ‘also’ abused him, as hé did not 
frain' from abusing me. I gave him a 
slap.. ‘He got up and told-me that he would 
knock ‘out-my Pathanship: He went out, [ 
followed him, Ilstopped at the door. He 
turned. He hada pistol. Two other per- 
sons were sitting in the baithak. ‘They too 
got up. He told them to keep back as he 
was. about to shoot &t me. I caught hold 
of his wrist and tried.to wrench the pistol 
irom.him. He gave me a kick in'my cheat. 
My grip on his wrist -was looiened a little 
and he fired a shot which struck me. 
‘Atter that I distorted his wrist with a re- 
doubled force. Three ‘or four shots were 
fired. : I became unconscious and my grip 
was loosened. I do not know how Muham- 
mad Hossain was shot." 
- The suggestion of the appellant, there- 
fore, is that the deceased received his in- 
juries when he, the appellant, was attempting 
to wrench the pistol from him. The ques- 
tion, therefore, that we have to determine 
is whether the decéased was assaulted by 
the appellant as alleged by him or whether 
tt waa the deceased who first’ assaulted 
the convict and shot’him and then receiv- 
&d the injuries when the latter grappled 
with him in: order to deprive him of the 
possession of the pistol. It is necessary to 
remark that the number and nature of the 
injuries on'the person of the deceased are 
important matters to be considered when 
determining -the truth or otherwise of the 
two versions which are before us. The 
medical evidence shows that the deceased 
had one bullet wound mid a&urilary line 
Opposite the 8th rib, one bullet wound on 
the' back left side of the chest opposite 
the 7th rib just to the left of the middle 
line, a superlicial graze immediately below 
aŭd internal'to left mipple, and, lastly, a 
praze on thie middle of inner side of right 
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upper arm. Inthe opinion of the Doctor 
injury No. 1 must have been caused by a 
bullet shot from the side and injury No. 2 
from a bullet shot from the back, and in- 
juries Nos. 3 and 4 were caused by the ' 
same bullet. Weere unable to understand 
how injury No. 2 could have been caused 
in the Manner su ted by the appellant. 
It is further difficult to imagine how a per- 
eon holding a pistol or a revolver in “his 
right hand could »ause injury No.4 by a: 
bullet when anotKar person is twisting his 
arm and attempting to wrench the revolver 
froin his hand. ‘The injuries on the person 
of the deceased ars, in our opinion, consist: 
ent with the statement of the deceasad 
and inconsistent with that of the. con- 
viet. It also appeara from the evidence 
of Lieutenant Fitz Gerald, who was ex- 
amined by the Sessions Judge as an 
expert that the weapon from which the bul- 
lets were fired at the deceased was within a 
foot of his body andthat the weapon with 
which the bullet was fired on the convict 
was closeup to the body. This evidence 
also lends a very strong corroboration ‘to’ 
the prosecution case, À . 
The direct evidence in this case consists 
of the stutemente of the eye witnesses to 
the incident. As we have already observed 
at the trial all these witnesses supported 
the defence theory, but the statements of 
three witnesses made before the Commit- 
ting: Magistrate were transferred to the 
Sessions file unde- 8, 288 of the Or. P, O: : 
Those statements support the prosecution 
version. The Sessions Judge has held that | 
they were not duly recorded, and, therefore, 
he has not relied upon them as evidence in 
the case. He haa held that, when those 
statements were made, the appellant 
too weak to be able to cross-examine fhe 
witnesses, that ke was not warned that 
the trial was to comm’nce on the 5th 
August, that he was notegiven time to” 
obtain advice of the Counsel aad, therefore, 
that he was not ir a ft condifion to under- 
atand what was goingon. The Magistrate, 
Lala Shankar Das, was examined as a wit- 
ness at the trial and he stated that he was 
satisfied that the appellant was in a fit con- 
dition tolisten to the evidence of *witnesses, 
otherwise he would not have proceeded arith 
the trial, It appears that before the trial 
began the House Surgeon was asked Hy a 
Police Offleer as to the, condition of the 
appellant and stated that hé (the accused) 
was “all right." It was after this that 
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the trial ‘of the case began. The follow- 
ing ‘appears in the evidence of the House 
Surgeon, Dr. Muhammad Nawaz: 

“A man in plain clothes asked me how 
Muhammad Aslam was that day. Ithought 
he was asking me in an official capacity. 
He asked me whether Muhammad Aslam 
e»ould make astatement. J said he could. 
It was never told to me that Muhammad 
Aslam’ was to be tried. Had I known that 
eight witnesses were to be examined before 
him and that he was to be asked to oross- 
examine them on 5th August, I would have 
said that Muhammad Aslam was not in a 
condition to undergo that trial. Mohammad 
Asljm was in a very bad condition." 

It is difficult to reconcile the first part 
of the statement with the last. In cross- 
examination this witness admitted that he 
saw Muhammad Aslam often after the 2nd 
August aod never saw him unconscious and 
that if a witness had made a five minute 
sthiement . Muhammad Aglam would have 
been in a position to cross-examine him. 
No request was made by the appellant for 
the postponement of thetrial or for an 
opportunity to be given to him to engage 
a Qounsel. Two or thrge of his friends 
were looking after him and were sitting 
close to him at the time of the trial. They 
did not make any such request. On the 
12th of August, the next date of hearing of 
the case, the witnesses were cross-examined 
by the Counsel who had been engaged by 
“ the accused. 

The learned Counsel for the appellant has 
cited the following cases in support of his 
contention that the statements of the wit- 
nesses were not duly taken by the Magis- 
trate on the 5th August, 1925: 

a) Queen-Empress v. Sagal Samba Sajao 
(ay In thie case the accused was not allow- 

by the Committing Magistrate to cross- 
examine the witne§ses examined by him at 
the judicial inquiry prior to commitment, 
aod it was held that such statements could 
not be deemed'to have been daly taken, 

(b Alimuddin v. Queen-Empress (2). In 
this case the statements were made in the 
absence of the ‘accused and it was, there- 
fore, held that they could not be trans- 
ferred to fhe Sessions file and read as evi- 
d$nee under s. 288 of the Or. P. O, 

(c) Phanindra Nath Mitra v. Emperor (3). 


(1) 31 O. 642;' 10 Ind. Deo. (N. &.)' 1059. 
(2) 23 0. 381, JB Jnd. Dec. (s. a) 241. 

(3) L Ind. Oas. 469: 36 O. 48; 12 O. W, N. 1014.8 
Ör. L. J, ". * 
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The accused was unrepresented by Ootnsel 
when the witnesses for the prosecution were 
examined and did not, therefore, cross-ex- 
amine them. The Magistrate decided to 
commit him for tria] to the High Court. 
Later an application was made for an Qp- 
portunity to cross-examine’ the witngesea 
which was refused by the Magistrate Tha 
High Court declined to quash the com- 
mitment holding that the accused had no 
right to crosg-examine the witnesses at that 
stage. This agthority appears to be against 
the contention of the appellant and gup- 
ports the learned Public. Prosecutor, “In 
the case before us as we have already 
stated, an opportunity was given to crosé- 
examine the witnesses on pe 9th August 
but was not availed ofand the witnesses 
were actually cross examined op the 12th 
of August. 

Under the circumstances we are of opinion 
that the statements of the witneszes who 
were examined on the 5th August were 
duly recorded within the meaning of 8. 
283 of the Or. P. O., and eneh of them aa. 
were transfe by the Sessions Judge to 
his record under that section can legally 
be treated as evidence in this case. We; 


have already cited that the depositions of: 


Barkat, Chiragh Din and,Miraj Din were. 
transferred to the Sessions file on the 16th. 
November, and it was nof until the 17th 
of November; that the’ trial Judge degid- 
ed not to use them as evidence i in the case. 
The statements of the remaining witnesses 
who were examined on the Sth August by. 
the Committing Magistrate are on the ré- 
cord, -but the Sessions Judge has not trang-. 
ferred them under s, 288, Or. P.O. Weare 
nut disposed af this stage to interfere with 
the discretion exercised by the Sessions 
Judge in not transferring thoge statements 
though we consider that the reasons given by 
him were not correct. We also accede te 
the contention of the learned Oounsel for 
the appellant thatthe statements of the three 
witnesses mentioned above "Bhould be trans- 
ferred to the Sessjons file in their entirety, 
that is to say, the examjnation-in-chief 
of the 5th of August as well as the cross- 
examination of the 12th of August, 

Another contention raised on behalf of 
the appellant was that apart from the 
statement of Barkat made before the Com» 
mitting istrate which was subsequent« 
ly retracted and the statement of the de- 
ceased there was no evidence as’ to 

existence of any motive on the part of' 
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appellant to kill the deceased, It was 
contended that both these statements were 
inadmissible but we have already held 
thot Barkat'a statement is admissibe. As 
regards ‘the statement of the deceased 
Muhammad Hussain it is contended that 
8..32 (1) of the Indian Evidence Act is an 
exception to the general rule that evidence 
in all cases should be dirbet and should, 
therefore, be limited in its application to 
cases which are expressly covered by it and 
that it permits the admission of only that 
part of the statement of the deceased which 
relates to the cause of the death or to any 
of the circumstances of the transaction 
which resulted in his death. The argu- 
ment of the learned Counsel is that the 
visit of the convict to the deceased on 
the Ist of August and the conversation be- 
tween the two on that occasion as 
described in the following extract from the 
statement of the deceased made before the 
Magistrate on the 2nd of August did not 
relate tothe circumstances of the transac- 
tion which resulted in his death: 

“On Wednesday last I reported against 
Aslam for having cocaine in his possession. 
On Thursday Aslam was arrested. Yester- 
day at 4 P. x. Aslam came to me at my 
baithak in Ohauk Wazir Khan and asked me 
"Have you given information against me" 
I repliéd ‘yes, I have’. "At that time Sheikh 
Barkat Ali, harness maker was sitting with 
me. Aslam went away after sitting for 5 or 
7 minutes.” | 

The inference that the prosecution seek 
to draw from this statement is that Aslam 
had the knowledge that Muhammad Hussain 
was instrumental in having his house 
searched, resented the treatment meted out 
tohim and desired to punish the informer. 
Now, so far as the fact of Muhammad 
Hussain having given information to the 
Excise authorities ig concerned, it is es- 
tablished by the evidence of Lala Sohan 
Lal, Excise Inspector. Butas to the ap- 
pellant's knowledge of it there is no evi- 
dence beyond the statements of the de- 
ceased and Barkat, In view of our deci- 
sion that Barkat's statement is admissible 
as evidence against the convict, we donot 
think it necessary to express any opinion as 
to the admissibility of this part of the 
statement of Muhammad Hussain. Moreover, 

under the circumstances, of the case the 

question of motive is not very material. 
Another contention of the learned Coun- 

sel for the appellant is that five shots 
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were fired from the revolver and thit 
only three bullets have been accounted for, 
two in the person of the deceased and one 
in that of the appellant. The remaining 
two bullets should have been either in the 
stairs orin the room above where, accord- 
ing to the statement of Muhammad Hussain, 
deceased, more shcts were fired by the 
convict It is fursher urged that, ifthe . 
story for the prosecution is true, there 
should ‘have been marks on the walls. in 
the stairs or in the room above of the bul- 
lets which missed cheir aim and did not 
enter the body of either the appellant or 
the deceased. We observe that Lieutenant 
Fitz Gerald was definitely of opinion that 
at least one mark on the wall of the stairs 
was of a bullet fired from below and wasa 
ricochet, i.e, 8 glancing shot, This mark 
is mentioned as No. 4in the statement of the 
witness at page 35 of the printed paper- 
book. In our opin:on the argument of the 
learned Counsel does not affect the case one 
way or theother becsuse admittedly fiveshots 
were fired and thrse of the bullets have 
been accounted for Whether some of the 
shots were fired ic the stairs as alleged 
by the prosecutior or all the shots were 
fired in the room above as alleged by the 
defence, it is clear that only three bullets 
hava been found and that the remaining 
two have not been traced. Ths disappear- 
ance ofthe two bullets is consistent with 
either theory. Lieutenant Fitz Gerald statea 
that “the bullet that may have fnade mark 
No. 4 might have b-oken up iato fragments 
ifithit a further obstruction or it may 
have disappeared through the staircase. 
window. A ricocheting bullet takes a very 
erratic flight.” Thus the fact that two of the 
bullets have not been discovered does not 
militate against the prosecution version, "' 

One significant circumstance in the cage 
is that all those who immediately arrived ° 
at the scene of the crime noticed that the 
appellant was in a more seriďdus condition 
than the deceased, still he and not the 
deceased was mentioned by them to be 
the offender. It is difficult to believe 
Muhammad Hussain Pain when he says 
that-though he saw the deceased shooting 
the appellant, yet he grappled with the” 
appellant, wrenched the pistol from his 
hand, threw it into the bazar and keft 
him under arrest till the arrival of help. 
The conduct of this witnes# is clear in- 
dication of the fact that it was the appel. . 
lant who shot tke decsased.and then 

. 
L 


. respective injuries om ihe. persons of both . 


10 


attempted to kill himself. No reason what- 
Soever has been shown why the Police and 
all the eyewitnesses should have im- 
mediately accused the appellant as the 
murderer and tried to screen the deceased 
if the latter was really the guilty person. 
The statement of Ata Muhammad, con- 
stable, to the effect that he met the convict 
in the street, had someconversation with 
him and went a few paces before he 
heard a pistol shot and saw smoke coming 
out ofa window corroborates the prosecu- 
tion.veraion and belies the version of the 
accused that after bargaining for mangoes 
he ‘went to the baithak of the deceased at 
his invitation, talked with him abont a 
woman and then had a quarrel as a result 
of which the deceased went in, brought 
the pistoland shot him. All this must. 
have” taken considerably more time: than 
the interval between Ata Muhammad sepa- 
rating from the prisoner and hearing the 
pistol shots. 

On a careful consideration of the whole 
cass the conclusions are that thestatements 
of the witnesses were duly taken by 
Shankar Das, the Committing Magistrate, on 
the 5th of August and the 12th of August;, 
that the depositions of Barkat, Ohiragh_ 
Din and Miraj Din were duly transferred 
to the Sessions file under s 288 ef the Or. 
P. O, and are, therefore, evidence in this, 
C886; : ; that the depositions made on the 5th 
of August contain the true, version of the 
affair corroborated as they are by the dying 
declaration of the deceased by the medical 
evidence and the evidence of Lieutenant 
Fitz Gerald; that the statements made by 
these: witnesses subsequently in cross- 
examination and at the trial were false and 
wére probably due to the fact that they 


had been won over; and that the motive. 


for the crime as alleged by the pro 


*secution is prpved by the statement of' 


kat. e. 

We are further of opinion that even if 
the statements of Barkat, Chiragh Din and 
Miraj Din are excluded 'and that that part 
ofthe statement of the deceased which re- 
lates to the visit of the appellant to him 
on the 1st July, 1925, is held to be inadmis- 
gible still there is ‘sufficient evidence on 
the record to establish the guilt of the 
comvict. His own statement &nd the re- 


maining statement of the deceased read. 


with the evidence of Lieutenant Fits 
Gerald as to thp distance from which the 
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were caused coupled: with ‘the medical: evis 
dence as to the nature and location: of the 
injuries on each and the. circumstances 
already mentioned eetablish,:in out opinion; 
the case for the prosecution, < 

We feel no.doubt as: to the guilt "ot thà 
appellant.and uphold the conviction undex 
8. 302 of the Indian Penal Code. Thecase 
is oneof a deliberate murder and the only 
appropriate sentence: to the culprit is. that 
of death. We accordingly : confirm : the 
sentence and dismiss the appeal. © i : 

A, N. A. . appeal eased. í 
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LAHORE HIGH COURT. > 
CRIMINAL Ravision Partion No. 1091 ; 
: oF 1926. 
Oetober 29, 19926. 
Present: —Bir Pleni d Lal, KT, Chief 


, RAHM GHENT Aa gan—PamitronAR. : 
versus oc E 
. FAZAL ELAHI-—COMPLAINANT— "s 
RESPONDENT. 


Or. P.O. (Act V of 1898), s. 588—Transfer o n 


Magistrate—Absence of notice. to opposite 


party, effect of. 
A transfer of a:case by a District Magistrate with-- 


out notice to the o 
Hades ppoae party. though not proper 

Petition for revision of the order of the 
District Magistrate, Gujrat, dated the 26th. 
June, 1926. 

Mr. Zaffrullah Khan, for the © pet 
tioner. 

Mr. M. L. Puri, for the Respondent. 

JUDGMENT.— e I consider that 
the order of transfer should not have been _ 
made without giving notice to the opposite 
party, I am not prepared to: hold that such 
an order is illegal. I have heard the ar 
ments advanced on both sides and do ot 
see any eer Lei ground for quashing the 
order pasged by the District Magistrate. 
however, direct the Magistrate to try tbe, 


; 


I,, 


case, not in a summary way, but in accord- ` 


ance with the ordinary proċedure, 
R. L. Petition dismissed. 


H 
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ALLAHABAD HIGH COURT. 
OURIMINAL Ravision No. 404 oF 1926, 
October 4, 1926. 
Present;—Mr. Justice Banerji. 
RAM DAYAL GUPTA-—APPLICANT 


' U; P, Prevention of Ad (VI of 1912) 
4. 6—‘Adulteration’, meaning of——Certi: that ghi 
was ‘adulterated’ f. 


The! word ‘adulterated’ when used with reference 
to ghi, necessarily means that the gÀi contains an 
cle which was used to debase it and which, there- 
fre, could not have been derived from milk at all. 
riminal revision from an order of the 
Bessions Judge, Allahabad, dated the 23rd 
March, 1926. - 
Messrs. Nehal Chand and Hazari Lal 
Kapoor, for the Applicant. 
he Assistant Government Advocate, for 
the Orown. S 


. SUDGMENT.-— Two points have been 
taken in this revision. One is that the 
certificate of the: Government Public 
Analyst does not bring the article, which 
was taken posseasion by the Medical Officer 
of Health of Allahabad, within the Preven- 


tion of Adulteration Act (U P. Act VI of’ 


*1912), and the second point is that the peti- 
tioner keeps ghi of two qualities and he had 
supplied the second quality to the Medical 
Officer of Health. , 

The facts are that the petitioner is 8 
dealer in ghi in the-town of Allahabad. The 


: Medical-Officer of Health took two samples - 


of ghi which this man sells, and one of 
these samples was duly seized and sent to 
the Public Analyst to Government to test. 
The Analyst says:—''The sample of ghi con- 
tained & large portion of an ingredient 
foreign to pure. ght and the sample was 
grossly adulterated,” : 
It is angued by the learned ‘Counsel for 
the petitioner that the article supplied to 
the Medical Officer of Healjh canfiot be said 
to contain any substance not ‘exclusively 
derived from milk, and unless the Court 
comes .to that conclusion his elient cannot 
be convicted under the.Act. Iamof opin- 
ion that the certificate of the Public Ana- 
lyst does bring the case within s. 5 as in 
my opinion the use ofthe word “adulter- 
ated" necessarily means that the sample of 
ghi sent to the Public Analyst contained 
an article which was used to debase the ght 
and, therefore, could not have been derived 
from milk at all. 
. As. regards the, second point raised the 
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evidence of the Medical Officer of Health ia. 
clear. I am, therefore, of opinion that there: 
is no force in this application and I dismiss: 


A, N, å, Revision dismissed. 
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LAHORE HIGH COURT. 
. ORIMINAL APPBAL No. 291 oF 1926, 
June 7, 1926. 2 

Present: —Mr. Justice Jai Lal and. 
Mr. Justice Dalip Singh. , 
WARYAM SINGH—Accussp—APPaLLant,. 
VETSUS j 
EMPEROR-— RASPONDHNT.. a 

Penal Code (Act XLV of 1460), ss. 79, 808, 504, 
$04A—Death caused under mistake of fact—Bona fide 
belief that murdered person was a ghost—Accused, cri- 
minal hability of--Mens rea—Confessions to be read as 
a whole. 2 

Where a person believing in good faith that the 
object of his assault was not a human being but & 
pos caused fatal injuries on another which resulted 

the death ofthe latter: 

H that in view of the provisions of a. 79 of the 
Penal Code, the accused was not guilty of murder or 
culpable homicide or even of an offence under a. 304 
of the Penal Code [p. 75, col 1. ; 

A confession or statement of an aroused must be 
read and adcepted asa whole unless there is evidence 
to contradict any portion thereof. |p. 73, col. 1.] 

Oriminal appeal from an order of thé Ses- 
sions Judge, Gujranwala, dated the 2nd | 
March, 1926. 

Mr. Kidar Nath Chopra, for the Appel- 


lant. 
Mr. Abdul Rashid, for the Respondent, 


JUDGMENT.—The appellant Waryam 
Singh has been convicted by the Sessions 
Judge of Gujranwala under 8. 302 of the 
Indian Penal Code and has been sentenced 
to transportation for life. 

It is alleged that Waryam Singh had 
three children who all died during their 
infancy. The last child, a boy, died on the 
7th of Navember, 1825. It ‘was suggested 
to his wife, Musammat Radhi, that if she 
wanted her future children to live she 
should go and bathe on the tomb of her 
child who had recently been burried in 
the cremation ground. Qonsequdntly both 
husband and wife went to the cremation 
ground on the night of the th of Nc- 
vember,with an earthen vessel full of wêter. 
It was a dark night. Musammat Radhi 
took off her clothes and dat dn the tomb of 
her child and the appellant began to pour 

a : 
2 * 
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wafer on her, The deceased Phagga Singh 
appeared on the scene and the appellant 
attacked him with a stick causing him ten 
injuries, fourof which were on the head, 
three cn the shoulder and three on the hand. 
As a result of these injuries Phagga Singh 
died in the Hospital on the 12th DE oren 
bet. After causing the injuries to the de- 
ceased the appellant and his wife ran babk 
to the village. Musammat Radhi states that 
she was frightened and, therefore, she left 
after two blows‘had been given by her hus- 
band -to the object of his attack which they 
both took to be & ghost. It is, however, 
clear that they both reached the village 
together as they were seen by Sundar Singh 
going hastily towards the village and on 
enquiry had informed him that they had 
killed & ghost. It also appears from the 
statement ofthe accused that he met Ajit 
Singh and Uggar Singh in the way and on 
an enquiry by them made the same state- 
ment and that later both these men and the 
appellant went back tothe cremation ground 
to see the ghost, and there discovered that 
it was Phagga Singh who had been beaten 
and who had been seriously injured and 
was lying senseless on the spot. They re- 
moved and left him neara pond. Later the 
appellant met Sundar Singh again and told 
him that it was Phagga Singh whom he 
had beaten during the night. Sundar Singh 
went and informed Teja Singh a brother of 
the deceased, who brought him to the village, 


took him to the Hospital and reported the - 


matter at the Thana. 

The above facts are established by thestate- 
ment of Musammat Radhi, Sundar Singh, 
Teja Singh, the Civil Surgeon and the state- 
ment of the appellant himself. It is proved 
that the appellant on the very first occasion 
mentioned that he had killed a ghost. The 
only point on which the prosecution version 
jiffers from that of the appellant is -that 
according to the prosecution, the convict 
knew at the time of the beating that it was 
Phagga Singh who was the object of his 
attack. The version. of the appellant on the 
other hand is that he thought it wasa ghost, 
and that it was later when he went to the 
cremation und ,with Ajit Singh and 
egar Sihg that he discovered that it was 

agga Singh whom he had beaten. Ajit 
einen and Ujagar Singh have not been 
produced ‘as witnesses in this case. Itis 
likely that if Produced they would not have 
supported th6 accused owing to his allega- 
„tion that they assisted him in removing 
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Phagga Singh from the cremation ground 
to the pond. . 
In her deposition at the trial Musammat 


“Radhi did not first make any mention of 


this second visit to the cremation ground, but 
the Public -Prosecutor confronted her with 
her statement before the Committing Magis- 
trate where she had mentioned this. fact. 
Her statement before the Committing Ma gis- 
trate was transferred to the Sessions ile. 
The appellant, when questioned by the Com; 
mitting istrate, mentioned this visit 
and in this he is corroborated by Sundar 
Singh who states that first the appellant 
told him that he killed a ghost, but later he 
told him that he had killed Phagga Singh. 
Sundar Singh does not definitely state how 
much time passed between the first and 
second statement to him, but it appears 
that the latter was early in the morning and 
therefore, after a considerable time after his 
first meeting with the appellant and his 
wife. It is to be observed that the only 
direct evidencs of the incidentconsists ofthe 
statement of Musammat Radhi and theappel- 
lant and both state that they thought it was 
a ghost, that had appeared on the scene and 
who was beaten by Waryam Singh, and 
having regard to the ‘ghostly’ nature of the’ 
object that had taken both to the cremation 
ground and the prevalent superstition that 
ghosts generally visit the cremation grounds 
on dark night and specially when people 
go there on unnatural missions, we are,of 
opinion that this is the more probable ver- 
Bion of theincident. 

It may be mentioned ,that Musammat 
Radhi stated .that the ghost gave a blow 
with astick to Waryam Singh on his arrival. ` 
We are not prepared to believe this part of 
her statement. -lt is not corroborated by the 
medical evidence and no stick was found 
either at the scene of the assault or where 
the deceased was iound by his relations 
the next morning. The learned Sessions 
Judge is of opinion that even if the appel- 
lant made a mistake of fset in believing 
that Phagga Singh was a ghost and nota 
human being it cannot be said to have 
been made in good ‘faith’ in face of the 
indisputable fact that the accused gave a 
merciless beating to the deceased which 
proved fatal. 

Weare, however, of opinion that the ac- 
cused acted in ‘good faith’ as that term is 
defined in the Indian Penal Code and are 
not eble to endorse the view ofthe learned 
Sessions Judge when he holds that the 
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` goaused cannot plead a ‘mistake of fact’ 
because he had no facts whereon to build 
his honest belief as required by law. The 
question of: good faith has to be determined 
in the light ofall the surrounding circum- 
tances; these clearly lead to the inference 
that the convict had no reason to think that 
a human being would arrive or had arrived 
on the scene at such a time and place and 
that he probably thought that a ghost had 
actually appeared. He would be predis- 
posed to expect a ghost and his natural 
impression would be that one had appeared, 
It was contended before us on behalf of the 
Crown that the factum of assault having 
been admitted by the appellant the burden 
of proving the existence of circumstances 
which exonerated him from punishment, 
lay on him. This as an abstract proposition 
of the law is true, but it was not necessary 
for the appellant io produce independent 
evidence to establish his plea. He is entitl- 
ed to ely upon the evidence which has 
been produced on behalf of the prosecution 
and to urge that such evidence establishes 
his plea. Moreover it has repeatedly been 
held that a confession or statement.of an 
accused person must be read and accepted 
‘as a whole unless there is evidence to con- 
tradict any portion thereof in which case 
such portion may be rejected. In the case 
before us whatever evidence there ison the 
record pr supports the statement of the 
accused. It is not proved, indeed it is not 
suggested that the appellanthad any motive 
for doing an injury tothe deceased. We 
are, therefore, of opirion that it has been 
established that at the time when-he beat 
Phagga Singh the appellant believed him 
,to be a ghost and that it was later áfter 
his visit to the spot in the company of Ajit 
Singh and Ujagar Singh that he discovered 
that it was Phagga Singh whom he had 
beaten. It is on these facts that we have to 
determine the guilt or otherwise of the ap- 
pellant, 
. Counsel for the appellant relied upon 
e. 79 of thé Indian Penal Code which pro- 
vides that nothing is an offence which is 
done by &eny.person who by reason of a 
mistake of fact in good faith believes him 
to be justified by law in doing it. It was 
rightly contended that this exception fully 
covers the case of the convict. The follow- 
‘ing cases were cited by the learned Counsel 
“on both sides: 


(D 6 W. R. Or. 55. 


In re Gour Gobindo:-Thakoor (1). In that : 


4 


,ihe point. 
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case the deceased was knocked down by a 
blow behind the ear and then hung up by 
the prisoners to a trea where he was found 
dead. The Magistrate convicted one of the 
prisoners of voluntarily causing hurt and 
the other of abetting the same. The con- 


“yiction was quashed with a view to com- 


mitmént of the persons implicated to the 
Sessions. In the course of the judgment 
the following remark was made by one of 
the learned Tadao 

“Suppose that the Thakurs had no inten- 
tion of. killing the deceased, but, finding him 
insensible, without enquiry whether he was 
dead or alive, or giving him time to recover, 
under an impression that he was dead, hung 
him. to the tree, and thereby killed him. It 
appears to me that they might all havebeen 
put on their trial, under s. 504, for culpable 
homicide not amounting to murder." 

With great respect we venture.to doubt 
the correctness of this view. The leamed 
Judges appear to have ignored the fact 
that mens rea or guilty intention or 
knowledge necessary for a conviction for 
culpable homicide did not exist in the case 


"before them. Moreover, the remark appears 


tobe in the nature of an obiter dictum as 
the learned Judges did not finally decide 
In any case the facta of that 
case are distinguishable from those of the 
present ore. There the convicts knew that 
they were dealing with a human being. 
They had actually beaten him; whether or 
not under the circumstances they should 
have exercised more care and caution before 
hanging him to thetree was a question that 
necessarily arose on the facts disclosed. In 
the present case the appellant believed that 
a t had appeared and it is not reason- 
able to expect him to exercise the same eere 
and attention as under ordinary circum- ^ 


,Btancees. 


. 

Queen-Empress v. Kangla (2). In which 
ander the circumstances Ang for the rea- 
sons almost similar to thase in the last ` 
mentioned case it was held that the accused 
was punishable under a. 304 of the Indian 
Penal Code. Our remarks &bout the case 
of In re Gour Gobindo Thakoor (1) apply 
mutatis mutandis to this case alse. 

Queen-Empress v. Khandu (3). It, was 


‘found the accused struck the deceased three 


blows on the head with a stick, with the 
intention of killing him. The deceased fell 
down senseless on the ground, The accused, 
(3) AW. N. (1898) 168. ` 
@) 15 B. 194; 8 Ind. Deg (x. &) 131, 
e 
" . 


1 


44 
believing that he was dead, set fire to the 
hut in which he was lying, with a view to 
remove all evidence ofthe crime. It was 
proved that the blows were not the cause 
. of the death but the injuries from burning. 
It was held by a majority of the Judges that 
the aceused was guilty of attempt to mur- 
der. One learned Judge was of opinion 
that the accused was guilty of murder 
under s. 302 of the Indian Penal Code. That 
cage is also to be distinguished from the 
preagnt one owing to*the knowledge of the 
assailants that the object of the assault 
was a human being and to the existence 
ofthe initial intention to kill the deceas- 


ed. 

Emperor v. Dalu Sardar (4). In this 
case the accused assaulted his wife and 
gave-her kicks, blows and slaps. The 
woman fell down and became unconscious, 
In order to create an appearance that the 
woman had committed suicide, the accused 
took up her unconscious body, thinking it 
to be a dead body and hung it by a rope. 

“The death was found to be due to hanging. 
It was held that the accused could not be 
convicted of murder but ofan offence under 
8. 325 of the Indian Penal Code for having 
given the deceased kicks, blows and slaps 
before she fell down on the grouud that 
the convict could not have intended to kill 
the deceased if he thought that the woman 
was already dead. f 

. Palani Goundan v. Emperor (5). In this 
case the accused struck his wife a blow on 
her head with a ploughshare which render- 
ed her unconscious. The accused believing 
her to be dead in order to lay the founda- 
tion of*a false defence of suicide by hang- 
ing, hanged her on & beam by a 1ope and 
thereby caused her death by the strangula- 
tion. A Full Bench of the Madras High 
Court held that tha accused was not guilty 
of either murder or culpable homicide not 
amounting to murder. The ratio dectdendt 
in the case wag that ‘causing death' means 
‘puting an end to human life’ and that the 
intention of the accused must be directed 
either deliberately to putting an end to a 
human life or to some act which to the 
knowledge ofthe accused is likely to even- 
taste, in the putting an end to human life, 

_ and further that the knowledge must have 


4) 38 Ind. Cas, 157; 18 O. W. N. 1278; 15 Or. L. J. 


. (5) 81 Ind. Ca. 10%; 42 M. 547; 20 Or. L. J. 404; 
x. L. J. 17; (1919) M. W. N. MO; 10 L. W. 45; 36 
M. Li T. 68. fo. e l 
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reference to the particular circumstances 
in which the accused is placed. An illus- 
tration is given in the judgment that ifa 
man kills another by shooting at what he be~ 
lieves to be a third person whom he intends. 
to kill, but which is in fact the stump ofa. 
tree, it is clear that he would be guilty 
of culpable homicide, because, though he. 


-had no criminal intention towards any. 


human being actually in existence, he had 
such an intention towards what he believed: 
to be a living human being. The learned 
Judges also remarked that a man is not 
guilty of culpable homicide if his intention 
was directed only to what he believed to 
be a lifeless body. In our opinion if a man 
kills another by shooting at what he be: 
lieves to be say a beast or astump of a tree 
he would not be guilty of culpable homicide. ` 
He had no intention of. killing’ any body. 
Whether under the circumstances he would 
be guilty under s. 304A of the Indian Penal 
Oode is a matter which must depend on the 
facts of each case. 
Empress v. Hayat (8) The- facta of 
this cake come nearest to those of the case 
before us. The prisoner entertained a belief 
that & stooping child whom he caught eight 
of in the early glooming was a spirit or’: 
demon, the child being in a place which the 
prisoner and hisfellow villagers deemed to 
be haunted, and acting on this belief caused 
his death by blows he inflicted béfore he 
discovered his mistake. No ‘other motive 
for the assault had been proved. The Ses- 
sions Judge was of opinion that s. 79 of 
Indian Penal Code did not apply- to ,the 
case. The. learned Judges of the Punjab . 
Ohief Court gave the following.opinion : 
“Now, ashe (the Sessions Judge) finda the 
risoner was under a distinct mistake of 
act, believing, that is, that his blows were 
aimed at a spirit and not at a human being, 
we can only explain this finding by.assum- 
ing that the Judge must have meant that 
the prisoner did not in good faith, that ig, | 
‘with due care and attention’ (s. 52, Indian 
Penal Oode) believe himself jubtified in 
doing the act, If this be what the Sessions 
Judge meant, when negativing 8. 79, Indian 
Penal Code, we are not prepared to differ 
from him, and we on this ground decline to 


' interfere," 


The convict, it may be mentioned, has 
been convicted under s. 304A: of the Indian 
Penal Code. It would be observed that thé 


(6)711 P. R. 1888 Ort so WX oW. ua 


, vb is 
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judgment of the learned Judges proceeda. 
an the hypothesis that- the convict did not. 


act in good faith. "The decision of the case, 
therefore, turned on the peculiar facts 


found therein. But for the finding that: 


the convict acted without care and atten- 
tion he would have been acquitted. 

. An examination of the cases cited above 
shows that the better judicial opinion is 
that if the accused believed in good faith 
at the time of the assault that the object 
of his assault was not a living human being 
but a ghost or some object other than a 
living human being then he cannot be con- 
vioted of an offence under s. 302 or e. 304 
of the Indian Penal Code. The ground for 
such opinion is that mens rea or an inten- 
tion to do wrong or to commit an offence 
does -not exist in such a case and that the 


> 


2 


object of ‘culpable homicide’ can be a. 


living human being' only. We are, there- 
fore, of opinion that on the facts found by 
us the appellant could not, having regard to 
B. 71 of the Indian Penal Oode, be convicted 
under s. 302 of the Indian Penal Code or 
even under s. 304. We are further of opia- 


ibn thats. 304A of the Indian Penal Code, 


does not apply to the facts of this case 
“because the circumstances under which the 
appellant was placed do not lead to the con- 
clusion that he acted rashly or negligently, 


on the other hand they negative any such. 


idea. 

We accept this appeal, set aside the con- 
viction of Waryam Singh and order his 
release forthwith. 

A. N. A. Appeal accepted, 


|. LAHORE HIGH COURT. 
ORIMINAL APPHAL, No. 680 or 1926. 

i z October 28, 1926. : 
Present:—Bir Shadi Lal, Kr., Chief 
Justice, and Mr. Justice Agha Haidar. 
DALIP BINGH—AoccusEp—APPHLLANT 

7 ` versus 
EMPEROR-— RBsPONDBNT. : 

Criminal trial —Evidence of witness at enmity wuh 
accused as basis for.conmetion—Corroboration, suffict- 
jit tio base a conviction on the testimony 
of persons who are at enmity with the accused unless 
1 support by the evidence of reliable and dis- 
intereste: 
is & sept in the 
tioned in the First- 


e, whose name was not men- 


. of havin 
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statement was not. recorded by the. Police musi] after 
baat fe oa days is not sufficient corroboration. 
[p. 76, œL 1] 


‘Appeal from an order of the Additional 
aa Judge, Lahore, dated the 3rd June, 
1926. . 

* Mr. L.. Saunders, for the Appellant. 

“Diwan Ram Lal, Assistant Legal Re-' 
membrancer, for the Respondent. : 


JUDGMENT.—On the morning of the: 
7th September, 1825, one Narain Singh, a 
Jat ofthe village Bughiana Kalan in the 
District of Lahore, was subject to a brutal. 
assault; in the course which he sustained . 
no less than 18 wounds, one-half of which 
were incised injuries. The unfortunate 
man succumbed to his wounds shortly 
after the assault. Two other persons, name- 
ly, Bahali Ram and his brother Ram Lal, 
who were partners in cultivation with 
Narain Singh, were also wounded ;: Bahali 
Ram had four contused wounds, oné of 
which had broken his jaw-bone, and Ram 
Lal sustained a bruise on one arm and 
lee on the other. 

our persons, namely, Dalip Singh, Shin- 
gara Singh, Hira Singh and Bahal Singh - 
have been convicted of the murder of Narain 
Bingh, and have been sentenced each to 
suffer the penalty of death. 'There'can be 
no doubt that there was bad blood between 
the deceased Narain Singh, and his part-- 
ners on the one side, and Dalip Singh: and 
his followers on the other; and that only 
a week before the incident in question a 
fight had taken place, in which Narain 
Singh and his two comrades were accused 

f caused serious injuries to Dalip 
Singh's brother Kapur Singh, with the 
result that, on the 2nd Saptember,- 1925. 


, Kapur E aa complaint against his 


three 

As to what took plage on the mornin 
of the 7th September, there are two riv 
versions. The story for thé prosecution is 


to the effect that Narain Sjigh along with 


: Bahali Ram and Ram Lal was sitting on 


that morning outside his cattle-house about 


. a mile from the village, when they ' 
. suddenly attacked by a large namie o 


witnesses. Thestatement of a witness who ` 
ation Report-and whoeeé - 


persons who were armed with dangs and 
chhavis, Ram Lal himself ran S sy oi qe: 
ceiving the first blow, but Narain Singh. 
and Babali Ram were beaten sev i 
After inflicting a large number of blows 
upon both these persons, the assailants - 
untied the cattle of the victims and drove 
them into the field of Jawala Singh, ‘a: 
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anah T Dalip Singh ; and they took 
to that place also the dying man Narain 
Singh and his companion Bahali Ram. 
Dalip Singh subsequently drove the cattle 
from the Rela to the Punitive Police Post 
in the village in order to support the 
defence version that a fight had taken 
place between him and Narain Singh 
over cattle trespass. Now, there is suffici- 
ent evidence on the record to show that 
Narain Singh and his partners were 
beaten, while they were sitting near their 
cattle enclosure. If there were any doubt 
on the subject, it has been set at.reat by 
the fact that while blood-stained earth was 
found near haveli (cattle-house), no mark of 
blood was discovered in the fleld of Jawala 
Singh; and it is obvious that blood-stained 
earth should have been found in that field, 
if it had been the scene of the tragedy. 

We have, therefore, no hesitation in re- 
jecting the theory as to the fight havin 
taken place in the field of Jawala Sing 
over cattle trespass, and in holding that 
Narain Singh and his partners received 
their injuries, while they were sitting out- 
side their havelt. 

Their Lordships after discussing the 
evidence against Dalip Singh came to the 
conolusiod that the case against him had 
been proved beyond doubt and proceeded 
as follows :—] A 

The case of the remaining three appellants 
stands, however, on different footing. Their 
convietion rests upon the evidence ofthe 
two brothers, Ram Lal and Bahali and a 
witness called Jaggi. The first two wit- 
nesses were undoubtedly present at the time 
of the tragedy but they have bitter enmity 
with the convicts. It would, therefore, 
be ynsafe to base the conviction upon 
their testimony, unless it is supported by 
the evidence of reliable and disinterested 
witnesses. Jaggi is the only corroborating 
witness relied upen by the learned Sessions 
Judge, but we find that his name was not 
mentioned in the First Information ,Re- 
port lodged by Ram Lal at the Police 
Station on the 7th September, and that his 
statenrent was not recorded by the Police 
until after the expiry of six days. In these 
cirgumstances we are not prepared to attach 
any itnportance to the evidence of Jaggi, 
who peing 8 sepi in the village could easily 
be induced to repeat the story which had 
found favour with the Police. 

We have bestowed our careful considera- 
tion upon the evidence relied upon by the 
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prosecution, and, while we are of opinion 
that Narain Singh was assaulted by more 
than one person, we are not prepared to 
hold that the guilt of Singara Singh, Hira 
Singh and Bahal Singh has been establish- 
ed beyond reasonable doubt. -Giving them 
the beneflt of the doubt we accept their 
appeals, and setting aside their conviction 
we direct that they be released forthwith. 
The &ppeal preferred by Dalip Singh is 
dismissed. í 
R. L. 


' 


A ppeal dismissed. 


BOMBAY HIGH COURT. 
OnruiNaL REFARENOR No. 65 or 1920, 
September 1,1926. -> z 
Present:— Justice Sir Lallubhai Shab, Kr., 
and Mr. Justice Percival. : 
EMPEROR—PROSEOUTOR 


versus 
LAXMAN alias BABU BALOBA *” 
HINDE—Accusgp. 

Cr. P. C. (Act V of 1898), s. 181 (£)—Criminal mis- 
appropriation and breach of trust— received 
innocently within juridiction of one Court—Offenca 
commuted at another place—Trial of offence—Jwris- ^ 
diction of former Oourt. 

In view of the specific provisions contained in s. 181 
(2) of the Or.P O with regard to the jurisdiction of 
Oourts to try the offences of criminal misappropria- 
tion and criminal breach of trust, a Court within 
whose jurisdiction the property which is the subject- 
matter af the offence was received or retained, has 
jurisdiction to try such offences even though the 
oe ae is committed outside ita limite. [p 77, 
00. a 
^ Even if property is received quite properly and 
innocently at one place and 18 subsequently dealt 
with at another place dishonestly by the accused, ha 
can be tried at the place where he received or retained 
the property. [tbid ] 

Oriminal Keference made by the Acting 
District Magistrate, Poona. | 

Mr. P. B. Shingne, Acting, Government 
Pleader, for the Orown. 

JUDGMENT.—This is a reference by 
the District Magistrate of Poona in respect 
of an order made by the First Olass Magis- 
trate of Poona discharging the accused on 
the ground that that Court had no jurisdic- 
tion to try the case. It may be mentioned 
that on this reference a Rule was issued to 
the accused, but there is no appearance on 
behalf of the accused. The Government | 
Pleader has appeared in support of the 
reference, and we have heard him. We 
have considered the point arising on the 
facts which are briefly these. 
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‘The case for the prosecution was that the 
accused hired a cycle at Poona on June 11, 
1925, for six hours, but, instead of return- 
ing the same in accordance. with his written 
contract, he took it out to. Yeola, in the 
Nasik District, and deposited it with one 
Damu Namdeo Sali as 4 security for an 
advance of Rs. 6. On these allegations the 
accused was charged with criminal breach 
of trust punishable under s. 406, Indian 
Penal Code. 

The learned Magistrate held that he 
had no ao een and he gave the follow- 
in = 

ftt is cl is ieee that the actual disposal was 
effected at Yeola in Nasik District. With 
the nature of the disposal I am not now 
concerned. The important question is 
whether any Poona Magistrate has juris- 
diction to try the vase simply because the 
contract for hire was made in the Poona 
City." 

After referring to a. 181 (2), Or. P. C., the 
learned Magistrate observes:— 

“In my humble opinion no Poona Magis- 
trate has j urisdiction and the case must-be 
tried at Yeola." 

‘Accordingly, - “he made an order discharg- 

.ing the accused; leaving it to the authori- 
ties or the party. concerned to file a cum- 
plaint, ifso advised, at the place where the 

roperty was said t have been dishonestly 
dene of. S. 1817 sub-s (2), provides:— 

u The offence of criminal misappropriation 
or of criminal breach of trust may be 
inquired into of tried by a Court within 
the local ae of whose jurisdiction any 
part of the property which is the subject 
of the offence was received or retained by 
the accused pereon, or the offence was com- 
mitted.” 

This is aspecific provision with regard 
to ‘these two classes of offence and the Qode 
gives dp ME not only to the Court 
where the offence was committed, but also 
to the Court within whose jurisdiction the 
property which is the subject of the offence 
was received or fetained by the accused 
person. The learned Magistrate says: = 

“There is authority of more than one 
High Court ruling referred to in the com- 
mentaries to the Or. P. O. in support of my 
contention that I have not jurisdiction.” ` 

He has not expressly referred to any cases; 
go we are not ina posjtion to deal with the 
cases which the Magistrate might have in 
view. But some of 
possibly the learned Magistráte had in view 


the cases which | 


“BAHADUR v, HMPHROR. 7 7 


have been referred to by the learned Gov- 
ernment Pleader. We do not think, How- 
ever, that these reported cases afford an 
answer to the: wording of s. 181, sub-s. (3). 
It is not essential, under s. 181, sub-s, (2), 
that at the time the property is said to be 
received or retained by the accused person 
he must have a dishonest intention to 
misappropriate it or to commit criminal 
breach of trust with reference to it. It is 
enough for the purposes of the section if 
the property which is the subject of the 
offence was received or retained by the 
accused at a particular place to give juris- 
diction to the Magistrate of that place to 
try the case. 

It may be said that, even if the property 
was received quite properly and innocently, 
at one place, and was subsequently dealt 
with at another place dishonestly by the 
accused so as to constitute a criminal mis- 
appropriation dra criminal breach of trust, 
under the wording of the section he would 
be triable at the place where he received or 
retained the property. No reported case 
has been brought to our notice, which can 
be said to conflict with this view. Out of 
the cages cited to us it is sufficient to refer 
to Asststant Sessions Judge of ‘North. Arcot 
v. Ramaswamt Asari (1) and Ramratan 
Chunilal v. Emperor (2). They do not bear 
directly upon s, 181 (2) but lend some 
Büpport to the view which we take of 
s. 181 (2). 

We make the Rule absolute, seb aside the 
order of discharge, and direct the learned 
Magistrate to hear the complaint and dis- 
pose of it according to law. 

A. N. å. ; Rule made absolute, 

(1 m Cag. 091; 38 M. 770; 20 ML, J. 235; lL, 
W. 302, (1914) M. W. N. $24; 15 Or L. J. 207. 


Ye d. Oas. 637, 24 Bom. L. R. 40; 33-Or. I, J. 
173, A. L R. 1935 Bom. 39; 46 B. 641. 





LAHORE HIGH COURT. 
O&iMINAL APPAAL No. 577 o» 1926. 
October 26, 1926. 
Present:—Mr. Justice Martinedu and 

Mr. Justice Campbell. - e 
BAHADURI AND OTHBES— À OOBBBD— 
APPELLANTS 


versus 
. EMPEROR—Refponpant. 
Penal Code (Act XLV ‘of 1860), ss. 149, 800—Murdir 
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—Serious injuries om^ head resulting in death—In- 
ienifon or wledge that injury would probably 
result in death—Burden of proof—Farst Information 
Report, omission o 's^ame in—Benejit of 
doubt. ` 

A parson who strikes another violent blows on the 


d causing fracture of bones and death must 


acospt the onus of proving that his intention was 
not to cause such bodily injury as would inall pro- 
bability cause death or that he did not:know that 
the injury inflicted by him would ‘in all probability 
cause death. [p. 72, col. L] z 

Where the First Information Report is made by a 
peraon who is not an eye-witnese, omission of 
the name of an accused in the report is not a material 
cirsumstance in favour of the accused. [p 80, col. 1.) 

Oriminal appeal from an order of the 
Sessions Judge, Shahpur atSargodha, dated 
the 8th April, 1926. 


~ Mr. R. C. Soni; for Mr. M. Sleem, for the 
Appellants. 

Mr. J. M. Mackay, for the Government 
Advocate, for the Respondent. 


JUDGMENT.—Taje, Bahaduri, Sahna 
Bon of Shababal, Mahla and Sahna son of 
Smail are five persons who were tried joint- 
ly by the Sessions Judge, Sargodha, on 
charges under as, 302, 147, 326 and. 321, 
Indian Penal Code. Taja was acquitted, 
Bahaduri wasconvioted of an offence under 
s. 825, Sahna, son of Bhahabal was con- 
victed under s. 323, Mahla was convicted 
under s. 326 and Sahna son of Smail has 
not appealed. Bahaduri, Sabna son of 
Bhahabal and Mahla have appealed jointly 
against their convictions keng No. 577 
fe) d and another appeal has been filed 
(Appeal No. 699 of 1926) by the Orown 
praying that all the five persons who were 
tried should be convieted under s. 302 read 
with s. 149, Indian Penal Oode. .— M 

The affair out of which the case has arisen 
took place on the 12th October 1925. The 
prosecution story was as follows :— 

One Ghulam Hussain Shah of Bhahpur 
Pity lost a bullock'in September and re- 
quested his relaáions to assist him in find- 
ing it. Thede relations got information 
that the animbl was in the house of Baha- 
duri appellant, and six of them accordingly 
proceeded one evening to thatplace. They 
wore Hidayat Shah, Raja Shah, Wilayat Shah, 
Jiwan Shah, Hussain Shah and Muhammad 
Shah. TRey found the bullock among 
Bahaduri's cattle and seized it. Some 
argument followed, and Bahaduri even- 
[aSU permitted them to take away the 
animal on their promising not to report 
the matter t thg Police, When they had 
Jett the village about 200 karama they saw 
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a party of people “pursuing them. Raja 
Bheh ran away with'& bullock. The other , 
five, of whom three were elderly men, were 
overtaken and attacked by 13 persons, in- 
cluding the five-accusad and were severely 
beaten. Hidayat Shah was killed.: Wilayat 
Shah and Muhammad Shah  were' very 
Seriously injured ‘and were taken by the 
assailants to Bahaduri's house. Hussain Shak 
ánd Jiwan Shah werealso injured, but they 
managed to escape. NEN : 
€ The defence version was that the occur- 
rence took place later’ in the evening thah 
is stated by prosecution witnesses, in fact 
at bed time. Hid&yaf:Shgh, déceased: and 
his five: companions’ went'to  Bahaduri'd 
house to'steel a bullock. „He raised ‘an 
alarm and a large crowd collected. Two of 
the thieves, Walayat Shah and Muhammad 
Shah, were secured. The other ran away 
with the bullock. The accused- professed 
themselves unable to state how Hidayat 
Shah was killed, but left it to be. inferred 
that this happened during thé ppreuit at 
the hands-of some unknown members of the 
large-crowd-which had collected from the 
village to recover the bullock. D clu 
: Thé learned Sessions Judge held that the 
prosecution had failed to prove definitely - 
that the bullock in quain bap ag h 
Ghulam Hussain Shah, but he also held 
that Hidayat and his party genuinely bel 
lieved it to be Ghulam: Hussain Shah's 
animal, and that they went to Bahaduri's 
housé for thepurpose not of committing 
theft, but of getting back the Bullock. The 
defence'story the learned Judge considered 
to be altogther improbable. ‘He was satis- 
fied that the occurrence took place in the 
early evening at digarwela as stated by the | 
rosecution. He did not bélieve that the 
ullock was taken away with the consent 
of Bahaduri, but he thought that the com- 
plainant party qnietly rémoved it. He found 
that the accused party pursued in order 
to &recover the bullock, that there was a 
fight, that the accused had no common 
object to kill or even to cause any grievous 
hurt and that each man, accordingly, was 
liable only for the acts proved to have been 
committed by him. = 
It was held that the fatal injury to Hidaya 
Shah was caused by Bahaduri, who had nd 
further intention than to inflict grievous hurt 
that Sahna son of Shahabal bad only caused 
simple hurt to Wilayat Shah and hence 


, was daly a under s. 323 and similarly 


Sahna son of Smail had only caused simpld 
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injury to Hussain Shah. Mahla was held 
to have caused grievous hurt to Wilayat 
Shah with ahatehet and so was convicted 
under b. 326. 

The finding of the learned Sessions Judge 
that the three appellants, Bahaduri, Bahna, 
and Mahla, were concerned in the affair is 
not seriously contested. Thejr learned Coun- 
sel has asked us to accept the defence ver- 
sion of theft at Bahaduri's house pinning 
his faith principally to the fact that the 
Police found the injured persons Wilayat 
Shahand Muhammad Shah at that place. 
In our opinion this story was rightly dis- 
blieved by the learned Sessions Judge. We 
are satisfied that the occurrence took place 
outside the village at some distance from 
Bahaduri's House, and that Wilayat Shah 
aud Muhammad Shah after being injured 
were removed from there, poasibly from 
motives of humanity, but more probably 
in order to Support a story of justification. 

We are also satisfied that all the three 
appellants attacked and struck members 

, of Hidayat Shah’s party. No grounds have 
been made out for acqaitting any of them. 

We come now to the Orown appeal, and 
in this connection we find some difficulty 

‘in subscribing to the learned Sessions 
Judge's observation: “A mere injury on 
the head does not show that the intention 
was to kill Hidayat Shah or even to cause 
him such bodily injury as would in all 
probability cause death, or even that the 
assailant knew that the injury he was 
inflicting would in all probability cause 
death." 

n The head injury of Hidayat Shah in the 
present case, or rather ‘the injuries since 

. there were two, had the effect of fracturing 
both the right temporal -and the right 
parietal bones and were evidently caused by 
violent blows of a blunt weapon. 

. A person who struck another on the head 
such blows must ordinarily accept the onus 
of proving that his intention was not to 
cause such bodily injury as would in all 

.probability cause death or that he did not 
know thatthe injury inflicted by him would 
in all probability cause death. 

The learned Sessions Judge considered 
ihat the common object of the assembly of 
which the accused were members was to 
seize the bullock and was not to cause 
grievous hurt or even hurt to any com- 

lainant party. This finding is scarcely in 
aroas with the medical evidence. 

_ According to this evidence Hidayat Shab: 
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was literally battered to death, His skull 
was fractured as above stated, four-ribs 
were broken, and the left tibia was frac- 
tured. There were marks of thirteen blows 
struck with blunt weapons. Muhammad 
Shah had fifteen marks of blows, one in- 
flicted with an edged weapon and the others 
with blunt weapons. Four marks were on 
the head. Hussain Shah sustained four 
blows on the head and three other injuries; 
seven in all. Jiwan Shah had one injury, 
and Wilayat Shah had no fewer than five 
injuries on the head and six others caused: 
with blunt weapons. On theaccused's side 
Taja, the man who was acquitted, had two 
injuries, one on each leg caused by a blunt 
weapon. 

This evidence read with that given for 
the prosecution leaves no doubt in our 
minds that the assembly of which the 
accused were members, although its first 
object may have been to recover the bul- ` 
lock, subsequently formed the common 
intention of attacking and beating the com- 
plainants’ party in retaliation for the taking: 
away of the animal. There is not a word 
to indicate that when the accused’s party 
came up with complainants’ party there 
was an attempt made to pass them and to 
follow the bullock. According to the evi- 
dence the accused and their companions 
stopped there and proceeded to attack 
Hidayat Shah's party. The numerous in- 
juries received by the latter prove that the 
persons who inflicted them weré numerous.. 
Fourteen head injuries were austained in all 
and it is clear that a large number of assail- 
ants must have aimed blows at the heads 
of their victims. There can be no doubt 
whatsoever from the medical evidence thst., 
the persons who beat Hidayat Shah intended 
to cause such bodily injury as they knew 
was likely to cause his death; in other 
words, those persons committed the offenap 
of murder, . j 

Was this an offence which, fhe other mem- 
bers of the assembly knew to be likely to 
be committed in prosecution of their object 
to inflict bodily injury upon Hidayat Bhah 
and his companions ? : 

ln our opinion it was, and thig is proved 
by the fact that those who attacked persans 
ofthecomplainants' party other than Hitlayat 
Shah struck them repeatedly on the head. 
The present appellanta have failed to prove 
any circumstances bringing their action ` 
within any of the exceptions to s. 300, 
Indian Penal Oode, or within the sectiong 
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deajing with the right of private defence. 


It is proved that their action was taken, not 
with & view to recovering property which 
some of them may have believed to have 
been stolen or to prevent the escape of 
persons believed to be thieves, but purely 
.in the spirit of retaliation and revenge. 
Each of them under the provisions of s. 149 
is guilty o? the offence of murder under s. 
302, Indian Penal Code. 
There . remains the Orewa appeal against 
Taja. This was found with injuries on his 
pérsonas already stated and the prosecution 


evidence against liim is precisely the . game 


as against the other accused persons. 

He haa been acquitted merely because his 

n&me does not occur in the First Inform- 
ation Report. This, inour view, is no view, 
is no adequate reason. The First Inform- 
ation Report was made by Raja Shah, who 
did not profess, and is not shown, to have 
been eye-witness of the assault. In thab 
report he named eight persons, including 
the three convicted by the learned Sessions 
Judge, whose names he said had been 
given to him by Hussain Shab, and he 
urther reported that Hussain Shah had 
said that there were eight or nine other 
men whose names he did not remember but 
could be givén by the other wounded per- 
sons. Both Raja Shah and Hussain Shah 
were witnesses in the case: Raja Shah was 
never asked whether Hussain Sheh had or 
had not mentioned Taja to him by name. 
Hussain Shah was not asked this question 
either, nor was heasked whether he knew 
Taja's name at thetime. The First Inform- 
ation Report by Raja Shah was no contradic- 
tion of the evidence given in Ooart by 
Hussain Shah and the other eye-witnesses. 


We dismiss the appeal of Bahaduri,. 


Sahna son of Shahabal, and Mahla. We 
accept the Government appeal, convict all 
We respondents, Taja, Bahaduri, Sahna, son 
Shahabal, Mahła, and Sahna son of Smail 
of an offence Uhder s, 302 read with s. 149 
&nd sentence each of these persons to trans- 
portation for life, 
Appeal of the accused dismissed ; 
‘Crown appeal accepted. 
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LAHORE HIGH- COURT. 
OxIMINAL APPRAL No. 26307 1926. 
October 11, 1926. 
Present: —Mr. Justice Martineau and 

Mr. Justice Campbell. 
EMPEROR—APPRLLANT 

` versus 

JASRAT MAL AND ANOTAHR— ÁGOCBED—' 
RB3PONDBNTS, 

Punjab Municipal Act (III of 1911), sa. 105, 225— 
Committee's power to order demolition of burlding— 
ed ii mai by Magistrate — Remedy of party aggriey- 

notice 

orai Oommittee has power under s. 195 gf 
me Punjab Municipal Act to require &' building to: Be 
demolished and it is not open to a Magistrate to inter- 
fere with the exercise of this power, the remedy of 
the party aggrieved by the notice to demolish being 
to appeal to the Commissioner under s. 225 of Hie 

Oriminal appeal from an order of the Me« 

gistrate, Third Olass, Panipat, Distriot 
Karnal, dated the 30th November, 1935. .. 

Mr. C. H. Carden Noad, Government Advo- 
cate, for the Appellant. g 
Mr. Shamair Chand, for thè Respondenta. 


JUDGMENT.—Thisis an appeal by 
the Orown against an order of a Magistrate 
acquitting the respondents of an offence’ 
under 88. 195 and 219 of the Municipal Act. 

The Municipal Committee of Panipat 
had given permission to the respondents to 
erect a building, but in erecting it they 
made certain projections which were in 
contravention of thesanction given. The 
Oommittee issued a notice to them under 
B. 192 of the Municipal Act to demolish the 
building, and as the notice was disregarded 


‘they were prosecuted and were fined Rs. 10 


each by the Magistrate by his order of the 
13th February, 1925. : 
The Committee again issued a notice for 
the demolition of the building, and as that 
notice also was not complied with the re- 
spondents were prosecuted & second time, 
but the Magistrate has acquitted them on the 
ground thatin his judgment in the first 
ease he had passed an order that the house 
should remain standing as the projections 
caused no inconvenience, which order, not 
having been set aside by ‘an appeal, he 
holds to be binding on the parties to the 
case. It is, however, clear that the Magis- 
trate in giving his judgment in the first 
case was not competent to prohibit the 
demolition ofthe building. The Municipal 
Committee had power under s. 195 of the 
Municipal Act to require the buildin ding to be 
demolished, and the Magistrate’ could tot 


N 
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interfere with the exercise of that power, 
the remedy of the accused, if they were 
aggrieved by the notice, being to appeal to 
the Commissioner under a. 725. The 
Magistrate's order in the first case directing 
that thebuilding should stand was, there- 
fore, ultra vires and has, in fact, been er- 
unged by us on the motion of the District 
gistrate. The respondents not having 
complied with the nd notice issued to 
them by the Municipal 
incurred a penalty under s. 219 of the Act: 
We accordingly accept the appeal and 
convict them of an offence under that sec- 
tion. As they may have been misled by the 
order in the first case, we think it is 
sufficient in this case also to impose on 
each respondent a fine of Ra. 10, in default of 
payment of which he will undergo two 
weeks’ simple imprisonment. 
B. L. - Appeal accepted. 


— — 


BOMBAY HIGH COURT. 
OBIMINAL AÁPPBAL No. 865 or 19920. 
' August 17, 1926, 


Present:—Justice Sir Lallubhai Shah, Kr., . 


and Mr. Justice Percival. 
In re MANKKLAL GARBADDAS ' 
Qr P.O. (A yo ANE 6 -C 
. P.O. , $s. 195, int— 
CE O LAAT eT 108), 1, 105, 76 Complain 


successor of Origr 


The Oourt contemplated by as. 195 and 476, Cr. P. - 


O , is the Oourt before which the offence ths in 


Original Beeaions Division [ibid.] 

Criminal Appeal against an order of the 
Sessions Judge at Kaira. ; 

Mr. G. N. Thakor (with him Mr. D.G. 
Dalvi), for the Appellant. 

Mr. P. B. Shingne, Acting Government 
Pleader, for the Crown. : 

: JUDGMENT. 

. Shah, J.—This is an appeal under 
B. 476B, 
the Bessions Judge of Kaira ordering & 
complaint to be filed for the offence of per- 
jury with regard to statements made by 


8 


In re uaxnkrAL GARBADDAH. 


mmittee have again . 


r. P. O., against an order made by. 


bi 
Maneklal Garbaddas before the Additignal 
Sessions Judge of Ahmedabad on Novem- 
ber 20, 1925. Maneklal Garbaddas was 
examined as a witness at a trial held by the 
Additional Sessions Judge of. Ahmedabad 
in a case which was committed to the Ses- 
sions Court of Ahmedabad by the Resident 
First Olass Magistrate at Borsad, The 
witness gave evidence in that case, and the 
ease was decided on November 21, 1925. 
By a Government Notifleation, dated 
October 6, 1925, after January 1, 1926, the 
District Judge of Kaira was constituted a 
Sessions Division distinct from the Sessions 
Division of Ahmedabad under the nameof 
the Sessions Division of Kaira. An applica- 
tion was made by the original accused 


` Nos. 1 and 2 in the Sessions case to which 


Ihave referred, to the Court of Session at 
Nadiad on March 1, 1926. It was ‘stated in 
the application that is was made to that 
Court as successor to the Court at Ahmed- 
abad, and, alternatively, as a Oourt of 
superior jurisdiction to the Oourt of the 
Committing Magistrate at Borsad before 
which also the offence was committed. The 
application related to certain statements 
made by this particular witness and another 
persons, named Bai Reva, and it was made 
for action being taken under s. 476, Or. P. Q. 
The learned Sessions Judge did not con- 
sider it proper to direct any complaint to be- 
filed against Bai Reva, but ordered a com- 
plaint to be filed against Maneklal Garbad- 
das in respect of certain statements made 
by him as a witness in the course of the 


f 
Aether trial before the Additional Seasions Judge 


of Ahmedabad. ' L.S Y 
A point was ‘raised before the learnad 
Judge that that Oourt had no jurisdiction: 
to direct a complaint to be filed in respect 
of an offence committed before the Oourt 
of the Additional Sessions Judge of Ahmed- 
abad. The learned Ju*ge, however, took, 
the view that as a separate Sessions Divi- 
sion of Kaira was -constitu under the 
Notification to which I have referred, that 
Court was really the successor of the Oourt 
before which the original case was tried, 


‘and as such had jurisdiction te make an 


order under s. 476, Or. P. i 
The present appeal is preferred trom that 
order. We have not heard the leafned 
Counsel for the appellant on the merjts, 
and we wish to make it clear that we express 
no opinion whatever as tp the merita of 
the complaint ordered by thé lower Court 
to be filed, ; PS 


En vi 


i e 
4 fr 


Bô 


At the outset wè have to consider the 
‘question of jurisdiction. It seems tome 


‘that the Court contemplated by ss. 195 and’ 


416, Or. P. ©., is the Court before which 
the offenca is committed. The alleged 
“dfenceris'one of giving false evidence, and 
tit “is difficult to see how the circumstance 
“that from January 1, 1926, the Kaira Dis- 
"kricb was taken out from the Sessions 
Division -of Ahmedabad, and was constitut- 
féd ‘a new Sessions Division under the 
‘Or. P..O. can make any difference to the 
‘question ‘as to whether the Court contem- 
‘plated ‘by ‘s. 476, Or. 'P. O., is the Oourt 
“before which 'the offence was committed, 
‘Bo Tar’as ‘the present. point is concerned, 
4t:is-diffleult'to treat the Sessions Court at 
Kaira as successor to the Court of the 
Additional Sessions Judge of Ahmedabad. 
At would be perfectly ‘open to the present 
tapplicant ‘to move that Court orany suc- 
tessor -of'th&t Court at Ahmedabad for such 
faction ‘to be taken as that Court may think 
‘proper. ‘But we are unable to agree with 
‘the view ‘taken by the ‘learned Sessions 
Judge'ot ‘Kuira'that'that'Oourt has jurisdic- 
‘tion ‘to ‘directa complaint to be filed with 
"fferencs to‘this particular offence which is 
‘said ‘to‘have beencommitted in the course of 


>fudicial proceedings ‘before the Additional - 


‘pessions Judge df AHmedabad. On this 


iground,'and*on this ‘ground only, ‘we allow ` 


‘the ‘appéal ‘and ‘direct a withdrawal of the 
twormplaint’ordered’to be filed by the lower 
'Ogurt. This‘will be, of course, without pre- 
juüice'to:any application that may be made 
‘hereafter’to the Court‘at Ahmedabad with 
reference to this very matter. 
Percival, J.—I agree. 1 wouldonlyadd 
‘hatin the applicationtothe SeasionsJudge 
` -ofeK dira, ‘it was stated that the application 
‘was niade to that’Oourt’as successor to the 
"Dourt'at Ahmedahad, or, alternatively, as a 
*Oourt-ofauperior jurisdiction to the one of 
the OBEN. agistrate at Borsad before 
which also the offence had been committed. 
dt ‘would be a different point to consider 
‘whether the Sessions Judge at Kaira is a 
-Gontt-of‘superior. jurisdiction to the Oom- 
hitting Magistrate at Borsad, which at that 
time was under the Sessions Judge of 
*hmedabad, butis now underthe Sessions 
wW.adgeof ‘Kaira. However, that point does 
hus téelly arise in this case, because the 
wrder vf the ‘Sessions Judge of Kaira dis- 
tinotly refers te an offence committed ‘by 
Manéktal‘in respect of a-statement recorded 
by the Additional Sessions Judge'of Ahmed- 
4 
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abad in the Sessions Case No. .91 .of 1925, 
or to such other offence or offences as may 
be disclosed by the circumstances of the 
case. These latter words refer to other , 
offences committed before.the Additional 
Sessions Judge of Ahmedabad, and no 
reference is made to the.proceedings‘in the 
Oourt of the Committing "Magistrate «üt 


Borsad. : | 
A. N. A. Appeal allowed. 


LAHORE HIGH COURT. 
CeiminaL Revision Paririon No. 11 
or 1926. 

October 29, 1976 
Present:—Mr Justice Harrison, 
DURGA DAS—Accu&BD—PHTITIONB£ 
versus 
EMPEROR--RESPONDHRNT. 

Cr. P C (Act V of 1898), s. 407—Trial begun by 
Second Class Magistrate —Magisirate invested with First 
Class powers before dectston—Appeal, forum of. 

Where a Second Olass Magistrate subsequent to his 
entering upon the trial of a case is mvested with the 
powers of a -First Class Magistrate and gives his deci- 
sion in the latter capacity, appeal from .hie order 
lies to the Sessions Judge and not to the District 


te. 
Sheobhanjan Singh v. Emferor (2), followetl. 
Emperor v. Nga ‘Paw (1), not followed. "ur 
Petition for revision of an ordér ‘of the 
Sessions Judge, Jullundur, dated the 28th 


June, 1926. 
` - Mr. R. C. Soni, for ‘the .Pétitioner. 


JdUDGMENT.—One Durga Das was 
tried by Bawa Sundar Bingh.and ultimate- 
ly convicted and sentenced. The factsin 


‘this case are that proceedings commented 
in a chalan under s 353,:0n the 28th No- 


vember, 1925, the Magistrate being Barwa 
Sundar Singh, exercising powers'of a Second 
Class Magistrate. On the 10th December, 
the evidence of. eight;proseoution witnesses 
was recorded and on the 15th January, 
1928, the Magistrate was gazdtted to'be a 
‘First Olass Magistrate. On the'Z77th Janu- 
ary two more prosecution witnesses ‘were 
recorded and a charge was ‘framed. Eyen- 
tually the judgment was rproncunoéd ‘con 
the 10th May, and ‘the accused ‘vas 
convicted. He appealed to the :Béesioua 
Judge, Jullundur, who relying on Em- 
weror v. Nga Paw (1) ‘quoted ‘at 
885 of Mitra's Oriminal Procedure ‘Oode 
returned the  &ppeal for ^presenfation 
to the District Magistrate. This ruting ig 


(1) 4 L.B. R. 289; 8 Or. L, J. 48, 


age . 


~ 
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“to be found in 8 Oriminal Law Journal 
‘48 Emperor v. Nga Paw (1) and ‘the 


facts there were that on the day the 
judgment was pronounced the Magistrate 
received:enhanced powers. "There is are- 
ported case of a Division Bench of the 
Patna High Court in which the facts were 
similar ‘to sae in this case, namely, Sheo 
Bhanjan Singh v. Emperor (2), and in which 
it was held that the appeal lay to the Ses- 
sions Judge. The Magistrate had there 
been empowered, some time before the 
hearing of the arguments, In this case he 
was empowered before the proseodtion evi- 
dence ‘was ‘completed or the:chevge was 
framed. In Queen-Empress v. Pershad (3) 
an analogy is to'be found, fer it is there 
laid down that & Magistrate under these 
circumstances who begins as ‘a Second 
Olass Magistrate and completes the case as 
a First Olass Magistrate is entitled to pass 
the higher ‘sentence in the ‘latter capacity 
and it ‘is ‘explained ‘in this Fall Bench 
judgment that, were this-notso, the impos- 
‘sible position might arise ofa de facto First 
Class Magistrate reporting a case for ‘an 


‘adequate-sentence, which sentenceas‘a First. 


'Olass Magistrate he'could pass himself. I 
ind, following Sheo Bhanjan Singh v. Em- 
qperor (2) that the course-of appeal is to the 
Sessions Judge. I accept the application 
for revision and direct the Sessions Judge 
‘to proceed to dispose ‘of ‘the appealin ac- 
cn with the law. 
R. Petition accepted, 

- "(3 86 Ind. “Oas, 978; 

Pat. n 3-Pak, L. R. 100 Or; 25 Or. L. J. 014; 6/P.L.. 


xy 5 A. 414; A. W. N. (1885) 105; 4 Ind. Des, (x. 8) 


— 
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BOMB AY HIGH COURT. 
ORO4INAL APPLIOATION FOR RwvisroN No, 247 
oF 1926, 

September 1, 1928. 
Present :—Justice Bir ‘Lallubhai Shah, Kr, b 
and Mr. Justice Percival, 
PARKERT MAE 


PALME RINO CO DEPOS Partt. - 

Cr. P. O. (Att V of 1898), s. KAM ain o Abe 
— Monthly -rate ing Rs. 100, magistrate’s yuris- 
diction to order payment ein, of marriage 
—Oriminal Oourt uv power to set amde Applica- 
tion to ‘Matrimonial Court to declare nullity of mirri- 
age, necessity of. 


PALMBAINO v. PALMHRINO, 


(1025) Pat. 120; A, LR 1925: 


A: has ho jurisdiction under s.489,'Ot. 


P. O, to make order for payment of maintenancs 
át a Tato. orxeding Ra. 100 per month :[p, M, 


col. 1 

“A Hosen applied for cancellation of an ,order/for 
maintenance passed against him in ‘favour of His 
wife-on the:ground that their was null ahd 
void as his wife was not a widow at the ane “of the 
marriage as she had represented he 


. plea was not set up as a defence in the pplication by 


the wife for maintenance : 

Held, that the proper remedy of the applicant 
under the circumstances was to apply tothe Oourt 
‘having matrimonial jurisdiction in the matter ‘to 
‘have the marriage declared -null and void. [ibil.] 


‘Application'from an order passed by ‘the 
‘Special Magistrate, First Class, ‘Poona. 
Mr. N.H. C.'Coyajee, forthe - Applitant, 


JUDGMENT.—This is a very unusual 
‘case, An'order was made by the Special 
-Fitet 'Olass Magistrate, Poona Gan ban 
on April 12, 4924, on the-application df 4hie 
wife for her maintenance and the 'maih- 
“tenance of herchild against her husband. 
-At that time uted ‘there was ‘no 
dispute between the parties'as to the fatit‘of 
ihe marriage. The learned Magistrate 
*made an order directing the present pdji- 
ioner to pay Rs. 


This'order was apparently acquiesced ih 
without objection by the husband ‘for & 
‘considerable length of time. The ‘present 
petition was:made in July last for setting 
‘aside ‘that order. The petition is based th 
two grounds, first, that the order directing 
-Ra. 150 to be paid per month is in -exobas 
fof ‘the jurisdiction of the Magistrate ‘nhdér 
8. 488, ‘Or. P. O;,"and, secondly, that the 
petitioner’ has subsequently found | that, 
‘before them between him and his 
‘wife which took place on Keben? '8, 1928 
thespresent-o opponent had alread married 
“ore Patrick Durney, and ébat, anan m An, 


' fact, he was alive, it was falagly représérit- 
‘ed by her at the time ofthe ‘margiage "with 


the petitioner that she ‘was a ewidow. `Ih 
‘other words, the allegation is that at.the 
‘time of themarriage it was falself.represent- 
‘ed to the petitioner that Patrick Durney 
was dead. The ‘petitioner now ‘alleges that 
‘on irrquiry he has learnt that Patrick: urney 
3sealive. -ft is'contended that the -ma 

being null'and void on account ot her.'firát 
ngend being alive at' the -titie of tht 


in question,'no'order under.à, 488, 
Ere, ‘could be made. e e 


das the contention ofethe ‘petitionér fig 


150 per mensem ‘for the 
‘maintenance of the wife and ‘the ehid. 


regards the first ground, we ‘think : 


UM 
eright. The Magistrate can make an order 
for the maintenance of his wife and child at 
such monthly rate, not exceeding one 
hundred rupees on the whole as'he thinks 
fit. ‘Inthe present case the order of the 
Magistrate directing a monthly allowance to 
be paid at the rate of Rs. 150 per month 
was clearly in excess of his jurisdiction. 
Though, in this case a notice has been 
upon the person who claimed to be 
the wife of the petitioner she has not 
appeared, and we have not heard any argu- 
ment on her behalf. The first contention of 
the applicant appears to be right. In fact, 
it is difficult for one to understand how 


the learned Magistrate made an order so’ 


clearly in excess of his jurisdiction, and how 
the present petitioner came to acquiesce in 
that order for so long a tirne. However that 
may be, it seerhs that the order is open to 
that objection, and can be, and ought to be, 
corrected now. 

As regards the further question whether 
the marriage, which is said to have been 
gone through in F'ebruary 1921 between the 
present petitioner and the opponent, “was 
nulland void in consequence of her first 
husband being alive, we think that the 
question cannot properly be dealt with on 
this application. That is a matter in 
respect of which it is perfectly open to the 
petitioner to take such steps as he may be 
advised under the matrimonial jurisdiction 
of the proper Oourt to have that marriage 
declared null and void. It is obvious that 
a question of this nature cannot be con- 
sidered on this revisional application. This 
matter might have been different if the 
present petitioner had been in a position 
to adduce evidence, at the time when the 
‘pplication of the wife was heard, that she 
“was not his wife according tolaw. However, 
he was not in that position then. Underthe 
circumstances, it must be left to be deter 
mined in,a “proper proceeding under the 
matrimonial jurisdiction of the Oourt which 
may have jurisdiction to deal with the 
matter. It may be open to the petitioner 
to obtain & proper interlocutory order by 
way of injunction from that.Court restrain- 
ing the present opponent from taking 
henefit of the order which has been made 
against him under s. 485, Cr. P. O. But, 
until that is done, we do not think it would 
be reasonable for us, under the circum- 
stances ofethis case, to make any further 
order on the basis of the allegation affect- 
ing the validity ofthe marriage. 


tianpdr v. nabugÓR. 
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We, therefore, modify the order made by 
the learned Magistrate on April 12, 1924, 
by reducing the allowance to Rs. 100 per 
month. This will be without prejudice to 
any relief that theapplicant may seek from 
the proper Oourt in the exercise of its 
matrimonial jurisdiction. 

A, N. A. Order modified. 


LAHORE HIGH COURT. 
ORIMINAL RavisioN Parrrion No. 869 
oF 1926. 

September 30, 1926. 
Present:—Mr. Justice Broadway. 
OHANDGI—Acoussp—ParirionEs 

VET SUB 
EMPEROR—Rasponpant. 


Penal Code (Act XLV of 1860), s. 498—Abduction— 
Woman actively abetivng her own abductton—Sen- 


When the woman isan active abettor in her own 
abduction the sentence for abduction should be & 

one. 

Petition for revision of an order of the 
Sesaions Judge, Karnal, dated the 13th May, 
1826, modifying that of the Magistrate, 
DM Olass, Rohtak, dated the lyth April, 
1926. ; 

Mr. Shamair Chand, for the Petitioner. 

Mr. Abdul Rashid, Assistant Legal Re- 
membranoer, for the Respondent. 

‘JUDGMENT.—I do not see any reason 
to interfere with the conviction but the 
question of sentence needs consideration. 
It appears that the complainant Molia had 
married his ‘deceased  brether's widow 
Musammat Surti. In marriages of this 
sort, as pointed out by the learned Sessions 
Judge the woman has no say of any kind, 
and the result often is that she gladly goes 
off witha lover. It has often .been held 
that when the woman is an active abettor 
in her own abduction the sentence should 
be alight one. In the present case in all 
probability Musammat Surti was by no 
means wiling to marry the complainant 
and there seems every reason to believe 
that she actively abetted her own abduc- 
tion. In these circumstances I think the 
sentence already undergone will meet the 
requirements of law and I reduce the sen- 
tence of imprisonment accordingly. The 
sentence of fine will stand. 

BR. L. Sentence reduced, 


fd L O. 1997, 


BOMBAY HIGH COURT. 
ORtwuiNAL ArPLiCATIONS FOR Ravision Nos, 
| 200 ano 203 or 1926, 

September 22, 1926. 
Present ;—Justice Sir Lallubhai Shah, Kr, 
and Mr. Justice Fawcett. 


In re MUDKAYA ANDANAYA 
Sepia ,HIREMATH. 
r. P. C. (Aet 1898), ss. 170, 5 i 
by Sessions duds aed Jud NATA nM 


to prooesdings—Discharge of accused —Sessions Judge's 
power to revise order of discharge and direct committal 
Pa P. O. (Amendment) Act (XVIII of 1988), effect 

. \ 

A Sessions Judge who makes a complaint under 
s. 416, Or P. O, is a party to ths proceedings in- 
itiated in pursues of his complaint within the mean- 
ing of s 550, Cr. P.O, and is, therefore, disqualified 
from h an application to revise ap order dis- 
charging the persons complained against {p 86, col. 1.] 
; Applications from the orders of the 
Sessions Judge, Dharwar, reversing those 
ofthe Magistrate, First Olass, Dharwar. 

Mr.G P. Murdeshvar, for the Applicant. 

Mr. A. G. Desai, for the Opponent. 

Mr. P. B. Shingne, Acting Government 
Pleader, for the Crown. 


JUDGMENT. 

Shah, J.—The circumstances under 
which these two applications in revision 
have been made to this Court are these. In 
a certain murder cage the learned Sessions 
Judge of Dharwar, who tried the case, ac- 
quitted all the accused, and, under s. 476, 
Or. P. O., made a complaint against the 
present applicants and others charging 
them with offences punishable under s. 194, 
Indian Penal Code. An offence under 
8. 191, Indian Penal Oode, is exclusivel 
triable by & Court of Session. The Fira 
Olass Magistrate, whodealt with the com- 
plaint, recorded the evidence and ultimate- 
ly discharged both the present petitioners 
by separate orders on October 19, 1925, 
under s. 209, Cr. P. O. Narsapaya Sanka- 
paya Deshpande, one of the persons ac- 
quitted in the original murder case, made 
applications to the Sessions Judge of Dhar- 
war under s 435, Or. P.O, to revise these 
orders, The learned Sessions Judge, Mr. 
Ferrers, who had filed a complaint against 
* the present petitioners, heard these applica- 
tions and made an order under s. 437, Cr. 
P.O., directing the Magistrate to commit 
the petitioners to be tried by the Sessions 
Court. Apparently no objection was taken 
to the learned Sessions Judge dealing with 
those two applications in revision, 

The two applicants, against whom the 
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Sessions Judge made these orders, have 
applied to this Court in revision. The first 
point that is urged in support of these ' 
applications is that the learned Seasions 
Judge, who had initiated proceedin 

against the petitioners, was not legally 
competent to make an order directing tre 
committal of these two persons to e 
Sessions Court. In support of this conten- 
tion reliance is placed upon the provisiopr 


of gs. 556 and 487, Or. P. O., and it is urged 


that, in view of the fact that the Sessions 
Judge, who had tried the original case on 


- the charge of murder, out of whioh these 


proceedings arose, had lodged the com- 
plaint under s. 476, Or. P. O., against the 
present petitioners, he was not competent to 
make such an order. Secondly, it is urged 
that the order of discharge made by the 
Magistrate in this case has been made after 
a consideration of the evidence, that it waa 
competent tohim to make the order, and 
that it should not have, been set aside by 
the learned Sessions Judge in revision. : 

Having regard to the natureof the order 
made by the Sessions Judge, as also to the 
circumstances of the case, we thought it 
proper that we should hear the Government 
Pleader in the case who did not appear in 
the first instance. I may mention that 
Narsapaya Sankapaya Deshpande has been 
represented before us, and Mr. Desai has 
opposed the present applications on his 
behalf. We are informed by the Govern- 
ment Pleader that he has instructions from 
the District Magistrate to say that he does 
not desire to proceed with the prosecution 
of these two petitioners. We have, how- 
ever, heard Mr. Desaiin support of the order 
made by the learned Sessions Judge. . 

As regards the first point, it seems to me 
that as the learned Sessions Judge filed a 
complaint under s. 476, Or. P. O., against the 
present petitioners, he was a «party to the 
proceedings before the Magistrate for the 
purposes of s. 556, That sectién provides 
that :— 

“No Judge or Magistrate shall, except 
with the permission of ths Oourt to which 
an appeal lies from his Court, try or commit 
for trial any ease to or in which he is a 
party, or personally interested, and nb 
Judge or Magistrate shall hear an appeal 
from any judgment or order passedor made 
by himself." CT 
' Having regard to the admitted acts with 
reference to the present proceedings, it 
seems te me that the* learned Sesalons 


' 86 


“Judge who:;flled the complaint, under s: 476;. 
Or. P.O., was. disqualified from hearing the 
applications made to that Court, undpr- 
88. 435.and: 437, and from making. an order 
directing the petitioners to be committed,to. 
the Sessions Court, Jn the view which Itake» 
of the position of the Sessions Judge. with 
reference to. these proceedings and. the: 
acope.of e, 550, Or. P.O., it is not neces: 
Bary.to,consider whether, in view of the, 
provigions of-s. 487, Or. P. O., he was legally- 
competent, to deal with the applications, 
made. to that Court., The substance ofthe, 
matter, to. my-mind, is that as the learnedi 
Bessipns Judge himself directed the, pro- 
seontion of these persons, and was formally. 
the: complainant, the applications, tp: the. 


. Sessions Court should haye: been heard, by; 


` ig atype. 


another Judge having the same powers, but 
not, by, him, so.that if an, order directing, 
the, committal. of, these persons. was to 
be.made, he. could do so withont any-legal; 
difficulty. 

Our attention has. been drawn by Mr: 
Degai to-certain. decisions, of which.the.oase 
of'Emperon v., Gulam Ahmed Ali Saheb, ( 
It was a cass. of sanction, grapje 
under-s. 195, Or. P. ©., as. i$ stood. then. 
Further, it was not a. case in which,the 
Seagions. Judge, had granted the. sanction; 


. but.the District Judge had granted,it. [ 


do.no& think that the decision,in. that. qase 
or its ratio decidendi could;.apply to,the. 
facts,of the present case. In this. case, the 
learned, Sessions Judge, who heard the 
applications, was the complainant, and Mr. 
Desai. hag not- been able to find any deci; 
sion, in support of his contention that even, 
where he is, the complainant, he could deal, 

ith the matter against the accused judicigl- 
3s in, contravention of the provisions, of 
g 558, Or. P. C. 


. Qn.this. growtd the orders. made. by: the 
learned Sessions Judge areliable to beset 
agide;, question. then arises asto what 


order we shéuld make now. Broadly speak- 
ing, the position is that in the course of 
the. Sessions trial these two petitioners 
gave evidence which the learned trial Judge 
thought was false, and that they were liable 
to be “charged under s. 184, Indian Penal 
Gode. Accordingly, he lodged; a complaint 

nd,the Committing Magistrate, who, held. 

n enquiry under Oh. XVIIfS of the 
Or. P. O., came to the conclusion that the 
petitioner’ shóuld be discharged, Whether 
gil) wta: Cas, 190; 15 Bom L. R: 104, 14 Or. L. J, 
p, a A n SEE NS Y ; : i 


'In.re MUDKAYA ANDAWAYA HIRHMATE. 
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the learned ` Magistrate transgressed the 
proper- limits-otan inquiry open toa Com- 
mitting Magistrate under the Or. P. C., or, 


acted within those limite, is a matter upon: 


which Ido not consider it necessary, to 
express:any opinion. But it cannot be ssid 
in this cage that hecame to the conclusion 
in favour of the present, petitioners without 
a fair and full consideration of the evidence 
before hjm, [also take into congideratian. 


thefact that; in the very beginning: of. his. 


order; he directed, himself as to what: He- 
had, to consider in para. 8 of' his order in. 
a manner whigh cannot be.gaid to. be open 


to, any objection. We-know, definitely now 
“that the Crown. does not desire.to prosecute. 


the. present petitioners. Under these cir-. 
cumstances, it seems to, me that it would. 
be fair to let the order, of discharge made 
by, the Magistrate. remain undisturbed. 

> wish to makeit clear that itis under 


the particular circumstances of this case, 


that I haye, come to: the conclusion that 
the order of discharge may be allowed to 
stand. Ifit had been,necessary to consider 
the case in its detail, it is not unlikely that we 
might have directed the applications made to 
the Sessions. Court of Dharwar to be transfer- 
red. to another, Bessions Court in order that 
that Court may hear the parties; including 
the Grown. But we know definitely- that 


the Crown does not desire to prosecute the- 


petitioners. It seems to me that, under the 
circumstances: of this. particular case, no 
further proceedings are necessary. i 

On these unds, I have come to the 
conclusion that the orders made by the 
learned:Sessions Judge should be set aside. 
I would order accordingly. 

Fawcett, J.—In this case the main 
consideration is that the Sessions Judge 
who directed proceedings under s. 476, 
Gr. P. C', against the two petitioners is the 
same Judge who heard the applications 
under.s. 437, Or. P: O. He was. the aotual 
complainant in view of the terms of. s, 476; 
as it stood:in. 1924, when proceedings were 
initiated: It seems to me difficult to resist 
theconclusion. that, in view ofthe change 
made in s. 476, Or. P. O:, the Judge or 


Magistrate who: preceeds under the pro- ' 


visions of that section is a party to the case 
in which he isa complainant, within the 
meaning ofis. 556, Or. P. ©. This inevitably 
affects decisions that the mere.faot that a 
Judge or Magistrate took. action- under the 
former provisions of the Code did not make 


him fell within, the provisions of'g. 556, 


109-1; O: 1827 | 
Or. P.Q.. At the,same time I think that the 
terma.of that.section should» be limited. to 
the, cases, with: which, it purports to deal, 
namely, auch, judge. or Magistrate trying 
or-ogmmitting for trial or hearing-an appeal. 
aa y. ose to which he. is a party or in’ 

“whjah, Re, is;peraonally interested. I, there- 
fore, would, not go so,far as to,say that; if 
the Seasions Judge had, for instance, merely 


directed: fhrther inquiry by some other- 
Magistra£e,under a. 430, Or: P. O., his action, 


wonuldifall under the ban;of 8;. 556, -Or. P..O,, 
for. Ida not.think. it could properly be said 
.thgt:he:waa "trying the case” within the 


meaning ofthat. expresaion in the section. 
Im 


to,this, I, may refer to the remarks 

of Oarndaf A, in Lakhai. Narayan. Ghosh v. 
Emperor ( and of Knox, J., in Emperor v. 

. Mohanlal, (3): Batin, the present case, Mr. 
Ferrera, has direated, the Magistrate, who 


disahnrged; the; accuaed, to commit'the two. 
gei E T Sessions, Oourtover which, 


presideg, That, I think, clearly amounts 
to,committing the.case for trial within the 
meaning of s. 558, Or. P.O. It isstrue that 
that;aection does. not.say "or cause to,commit 
for tnial.” Batthe plain, effect of his order 
is, tp commit the:pelitioners. for trial, and. 1 
think: the, ordinary. maxim. qui, facit per 
on facii. pen se-applies to cover a.case of 
' this.skind. And, in connection with this, 'I 
think, it.isalso, useful to. draw attention. 
th the, fant that, whereas under the Oode,, 
gs it. originally.stood, the Court of Session 
could, under.s. 477, directly commit for 
trial persons: thak it thonght: had, perjured 
themselves: before it, that power no longer 
exista, as. the, geatipn: was, repealed by: the 
Amending.Act XVII of 1923. The Joint 
Committee's Report. ofr1922,cited in Sohoni'a, 
Q@riminal Procedure, Code, at, page- 1005, 
shows that, that, was done because the. 
‘Committes-.did not, think it desirable that. 
the Caurt, which had instituted the pro-. 
ceedings, should, dispose of the case it- 
self; That is, & further reason, to my 
mind, why, the action,of the Seasions Judge 
in, directing, the. committal of the accused 
is, open ta legal. objection, The object. 
of the law evidently imithab if there ia 
to be. a committal, that committal should. 
ha. made, by, an, independent Magistrate or 
other proper authority: Therefore, I agree: 
that, the: orders of the. learned Sessions, 
uv &hould be set aside. 


S od Cag. 276; 37 O, nip 223, 140. W. N.- 
l6 b J: diss i Or. L. Sb 
Kx Brat p27; A W, N. = (ison 154 1 Cr D. 
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Aa regarda, tha; further: disposal; of tha 
matter; in an ordinary case T ahou]d: 
certainly- say that the applipations for, rer 
vision, which had been.madetp the Seasion& 
Court af Dharwar, should be transferred 
to some other Sessions Judge for disposal 
according to law: But, im the presentcase;, 
in all the-circumstances, I dpfer-to.the view, 
of my learned brother thatthe. beet;courge 
is to direct that no further proceedings in. 
the matter should be. taken. We must, I 


. think, give some weight to the District 


Magistrate' 8 view: that. ge pd 
ings should, be taken, altho 
consider that: that alone shoul nee concln-. 
"ive im acase ofthis kind: It might. be. 
that the Sessions.J udge had'a clear: case,fon 
ordering a progecution, and thatthemerewish 
of the District Magistrate thatthe prosecnu: 
tion should not ta M should not ba 
allowed to prevailoventhe Seasions Judge's. 
view. But, in the present cage, it.is.certain-~ 
ly a matter, at any rate, of. some; donbt- asi- 
to. whether or not the Magistrate, who made 
the inquiry into the case, couldinot; legally, 
come.to: the conclusion that- the» ewidence. 
of the prosecution. was. so unreliable, that. 
theré was: really. no) prima, facie. case. for 
committing. the accused’ to. the: Beeaiang: 
That, atany rate, is, a popitiom which im -. 
guable unden the. rnlings, in. Im re Bas: 

Parvati (4) and Emperor-v. B Bat Mah 
(9). Therefore, the view of thm Saasions: 
Judge- that in.any case the; chargesiagaingk, 
the twopetitioners should’ be brou ht before. 
the Sessions. Court isnot; n ily correct. 
Also the. circumstances, to,my:mind| make; 
it extremely doubtful whether-farther pro- 
ceedings are likely. to,regult in a convicr 
tioh. Accordingly, I assent to. the, order; 
proposed by my learnedj brother, 

A. N. A. Qrder- setramide; 

nr Cas, 631; 35 B. 163 13 Bom, Ii, R. 933; An 
a 31 Ind. Ogs 347; 17 Bom, Ts. 9R. » 910; 16.Gn E. Je 


roceed- 


do not 


LAHORE HIGH COURT. 
_ORIMINAL ArrnaL No. 786,07 1026, 
November 4, 1926. ° 
Present:—Mr. Justice Kfbrde and; e 
Mr. Justice Addison. 
BREE ROR AREEUMNT . 
TeTr818 . 
ABDUL LATIR—Aconsip—*Raspoxpana. 
* Cr P: C. (Act V of 1898); ss. 417, 4273—A gpeal from 


acquittal—High Gourt, wher lah babi P 


88 $5 HMPHBOR f, ABDUL LATIF, 
in an appeal from an acquittal High Court is not 
entitled to weigh the evidence and decide whether 


or not the lower Court has come toa wrong ü- 
sion unle«ait ig able to hold that the finding of the 
trial Court is manifestly wrong or perverse or such 
as no reasonable man can arrive at upon the evidence. 


Criminal appeal from an order of the 
Magistrate, Firet Class, Delhi, dated the 
Slat March, 1920. 

Mr. R. C. Soni, forthe Government Advo- 
cate, for the Appellant. 

. Mr. Dev Raj Sahni, for the Respondent. 


^ . JUDGMENT. 

Fforde, J.—This is an appeal by the 
Crown from an acquittal of Abdul Latif a 
warder inthe Reformatory School at Delhi 
on a charge of having received a clock 
and a watch from one Taj-ud-din knowing 
these articles to have been stolen. 

It is not disputed that Taj-ud-din did 
steal these two articles from a Major Terris, 
and it’is not disputed that these articles 
were found in the possession of the respond- 
ent two months after the theft. The sole 
question which the Oourt below has tried 
was whether or not the respondent when 
he received these articles knew, or had 
reasonable ground for believing, that they 
had been stolen. The evidence which the 
Crown put forward in the trial Oourt to 
establish this knowledge against the re- 
spondent is; first of all, the fact that the 
thief had at one time bean in the Reforma- 
tory School of which the respondent is a 
warder, and the inference which the Crown 
. seeks to draw from this circumstance is 
that the respondent should have known 
that Taj-ud-din was a bad character. As 
against this, it is admitted that Taj-ud-din 
was discharged in due course from the 
Regormatory School, and for all that is 
known to the contrary he has been leading 
a respectable life for seven years. There 
is no evidence whatsoever as to any sinister 
association between the respondent and 
Taj-ud-din dfiging those seven years. The 
Orown strongly relied upon an alleged 
statement made by the respondent when 
the articles were discoveredin his possession, 
that they had been pawned with him for 
Rs 9. This statement is supplied by the 
Sub-Inspector, Raja Hari Pal Singh, who 
addéd that certain other articles also were 
stated by the respondent to have been 
pawned with him. Certain other articles 
. were found ip possession of the respond- 
ent, but they are of a wholly valueless 
nature, comprising shoulder chains, a coral 
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necklace, a toy in the shape of an acrobat,’ 
a leather case of & watch and a bronze 
medal. It is not conceivable that ‘any 
person in his senses would have taken any 
such articles as security for the adyance 
of money. As against this evidence two- 
other Crown witnesses, one 8 Manager of 
the Reformatory School, and the other ;a 
Compounder there, were produced. The 
Manager stated that he did not remember 
what the respondent said on the occasion: 
in question. The Compounder stated tbat . 
the respondent told the Sub-Inspector that 
Taj-ud-din had left the articles with him: 
and that he did not state that he had 
pawned them. In view of this conflict of 


.opinion as to what the respondent stated 


at the time, no Court would be safe in: 
accepting the uncorroborated recollection. ' 
ofa public officer. In the trial Court the 
respondent stated that the clock and the 
watch were given to him by Taj-ud-din 
for safe keeping and were not pawned 
with him. It has not been shown that the 
other trivial articles were stolen. There 
is no evidence whatsoever put forward by 
the Orown to show that the respondent 
had any knowledge that Taj-ud-din was 
addicted to theft, nor is there any evidence’ 
that Taj-ud-din was in fact so addicted. 
It is not suggested that he had ever been 
previously charged with any offence and, 
&ccordingly,the Court ia notentitled toinfer 
that the respondent should have suspected 
any thing wrong, when Taj-ud-din brought 
him thetwo articlesin question. The defence 
produced evidence to show that Taj-ud-din 
was the owner of a Cigarette Factory in 
Lahore called the Taj Cigarette Factory. 
No evidence was produced by the Orown 
upon this matter of his occupation. The 
owner of the clock and watch, Major Terris, 
stated that they had. been in his possession 
for somstime, and that he had originally 
paid a sum of Rs. 100 for the clock and 
Ra. 75 for the watch, but no body .has 
said what their present value is. Obviously 
the price of these second-hand articles 
could not be anything like the sam origin- 
ally given. The learned Magistrate upon 
these facts. has acquitted the respondent. 
In an appeal inst such an acquittal, 
this Court is not entitled to weigh the evi- 
dence and decide whether or not the learn- 
ed Magistrate has come to & wrong conclu- 


‘sion, unless it is able to hold that’ the find- 


ing of the trial Court is manifestly wrong 
or perverse, or such as no reasonable man- 
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could“ have arrived at upon that evidence. 
Under these circumstances I am of opinion^ 
that the appeal: must be dismissed and 
that the respondent be discharged from 
bis bail-bond. 
. Addison, J.—I concur. 
R, L. Appeal dismissed. 


p 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
ORIMINAL RuvisroN ArPLrO«TION No. 127 

oF 1926. : 

September 10, 1928. 

. Present: —Mr. Kincaid, J. O., and Mr. 

'Barlee, A. J. C. 
SHAH MAHOMED AND ANOTHBR— 
AcousHp —APPLIOANTS 
versus 
-EMPEROR—Opposirs PARTY. 
Cr..-P. C. (Aet V of 1898), ss. 209, 437—Accused, 


4 istrate to entertain & second complaint on the 


game charge. 

Ohandiram Verhomal v. Emperor (1), followed. 

Application to revise an order of the 
District Magistrate, Thar Parkar. 
. Mr. E. Raymond, for the Applicants. 

Mr. T. G. Elphinston, Public Prosecutor 
for Sind, for the Orown. 

JUDGMENT.—The applicants i státe 
that they were prosecuted witb some other 
persons in the Court of the Sub-Divisional 
Magistrate, Mirpurkhas, on charges under 
88 471 and 474, Indian Penal Code. Offences 
under these sections are exclusively triable 
by a Court of Session; the Sub-Divisional 
Magistrate discharged them and committed 
one accused only. A revisional application 
was then made to the Sessions Oourt, under 
B. 437, Or. P.O., but it was rejected by the 
Additional Sessions Judge Then followed 
the trial of Nur Mahomed, the accused who. 
had bean committed for trial, and he was 
convicted by the same Additional Sessions 
Judge who expressed the opinion that Nur 
Mahomed had been a mere tool in the hands 
of others and suggested further enquiry 
to discover his principals. Theresult was 
that a fresh complaint was made against 
the two applicants to the District Magis-. 
trate, Thar Parkar, and he has taken 

- cognizance of it. We are now asked to quash , 
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his orders and dismiss this second com- 
plaint. : b 

It is conceded that s. 403 of the Cr. P, O. 
is not applicable in this case, since the ap- 
plicants have not been acquitted of the 
offences with which they have been charged. 
But it istheir case that the order of the 
Sessions Court, by which the application 
made by the Orown for a committal order, 
was dismissed, is a bar to the entertain- 
ment of a fresh complaint, since by accept- 
ing the complaint the Magistrate is virtual- 
ly revising the orders of a Oourt of superior 
jurisdiction. Their learned Pleader relies 
on the case of Chandiram Verhomal v. Em- 


` peror (1). In that case certain persons wera 


charged with theft, but the charge against 
them was withdrawn under the orders of 


. the District Magistrate, and they were dis- 


charged. Subsequently the successor of the 
District Magistrate ordered their prosecu- 
tion on the same charge anda fresh com- 
plaint was filed and accepted. They appli- 
ed-to this Court that the complaint might 
be dismissed’ It was then held that the 
Magistrate to whom the second complaint 
was miade was not competent to entertain 
it so long as the previous order of dismissal 
by a competent authority had not been set 
aside; and, further, that it could be set aside’ 
only by proceadings under a. 437, Or. P. O. 
Itappears to us that the case with which 
we are now dealing is even stronger If 
a Magistrate is not competent to entertain 
a fresh complaint until the erder of dis- 
missal by another Magistrate has been set 
aside a fortiori he cannot do sgo in the 
face of an order of the Sessions Court. 
Were we to decide otherwise it is obvious 
that even an order of this Court would not 
be final In spite of it a private complain- 
ant would be able to an inen DE 
periodical complaints in the same matters, 
The learned Public Prosecutor has sought 
to distinguish this case on the ground that” 
the Additional Seasions Jud who had 
refused to order a committal af the applic- 
ants, himself suggested & further enquiry 
after he had tried the man who had been 
committed. Butit does not appear to us ` 
that. this fact alters the matter. The 
Additional Sessions Judge had n$ author- 


ity to revise his own order and did enot 


attempt to doso. In spite of the remark 
made by him in his judgment that order 
remained a bar to any further proceedings 
69 Ind. Oes. 625; 158. L. R. 18: A. LR. 
sd 98; 33 Or LJ. 737. TODA UM Ord 
e ` 6 
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against tlie applicantson the same charges. 
' For these, reagons we set aside the 
Magistrate's . orders issuing process upon 
the complaint and dismiss: the complaint 


in the exercise of our powers as a Revisiona]: 
Court. l ] 
P.B. A € Order-set aside. 


J 


LAHORE, HIGH COURT.. 
ORTMINATL APPHAL No. 392 of 1928:. 
October 26, 1926, 
Present::—Mr: Justice Coldstream, 
LAL ann ANOTHAR—AOODSAR 
— APPALLANTB, 
vergua 
RMBREROR-—RasPONDRNT. 
Penal Code (Act XLV of 1860), ss. $4, 326—Accused, 
acting with one purpose— Grievous injuries; author of, 
nob bnown—Constructive liability of all. 


Where a number of persans acti ther with. 
ong. purpose heat the complainants and. ot, on-them. 
many severe injuries, several of them being the result 


fa cutting weapon, even if it'1s not proved who: 

Sked Eha Wen DO. all of them must be held’ construc-. 

tixely- guilty.of:causing grievous hurt. unless, they, 

can prove, that, their, action was in the. circumstancse, 
6. 


agi from an. order of the Sessions 
Judge, Montgomery &t Lahore, dated tlie 
21st Apri), 1926. 
Mr, È. Ii Saunders, for-the Appellants. 
Mr. Govind Ram Khanna, for the Govern- 
rent Advocate, for the Respondent, : 
JUDGMENT.-—Fhe accused in the 
case from which, this appeal’ arises were 
the collaterals of one Bahawala who being 
sonlesa had made a Will in favour of one 
Rahmat. THe collaterals. prevailed’ om. 
Bahawals to resolve to cancel this, Will and: 
themselves took- posseagion of'and. cultivat- 
ed; theland. hig provoked' tlie ill-will of 
Rahmat and' his relations.. There was- a 
Ht between: the two factibns-on: the 25th 
vember, 1825, in, the course-of' whith or 
Rahmat's side his: cousin Ghula (or Ghilla) 
‘received a mortal injury; his skull’ being: 
cut-by a blowtfom a sharp weapon, Ghulla's: 
body showed no other injuries- bnt his: 
| brother Moklia received three cuts- one. of’ 
which cut the bone im his, forearm and 


Shaħamda, received two cuta on His hand’. 


and’arm, five. blows with a. blunt weapon 
om the head and another on the-thigh, one- 
off those on the head being a grievous- Hurt, 
Fattu father of Ghulla received ce 
ratively trivial blow pn his: arm. On: the 
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other: side Sadullah was hit on the. head;, 
back and arm and Tal showed! four-contased; 
wounds on: hie hands and'arm, oneof^whioli. 
broke a finger. 

The Police sent up the whole body of 
Bahawala's co]lateradB: for trinland:ledieyi- 
dence to prove that following on an alter- 
cation between Rahmat’s brother Shahamda 
on,one side and Kanda and Pira on the 
other, the accused, in accordance with a 
pre-concerted plan came upon the spot arm- 
ed with dangg and chhapis. Ghula, and 
Mokha and then Fattn intervened: to pro- 


. E ‘Shahamda but these along, with 


hahamda were set, upon and. beaten bythe 
accused who took away two caamels. that 
Sheahamda had heen: leading:, 
The accused pleaded: alihi, all except 
Sadullah and whose, atory waa, that 
Sadli's brother Had earlier: in the day 
caught two camels belonging to Rahmat 
ing Bahawala's fleld and, taken them 
away to the pound. Later, when, Sadli 
WAS, A eese to. the fielt he.waa.mos : 
leated by Shahamda,  Mokhs, Fatta: andi 
Allah Ditta of: the Rahmate, party; Isal 
came, to Sadli. rescue; hut was- ihiured, 
then, other, villpgers.came, and: zesaped: Nyali 
and Sadli. : 


No evidence. in support of the, accused's 
version was produced! The Magistrate dis- 
believed the complainants’ description. of 
and: details off the fight was 
“palpably. false." He thought that, the 
fight was sudden and not intended: by, the; 
accyised' who were not the.aggreseors though 
they- had: gathered:in. force, apprehending 
registanoe to, their. cultivation of Bahawala/g 
land from: the complainants” party. and! were , 

repared to meetand oppose this reeisfenoe:, 

found! no-gatisfactory proofas. to. wia 
inflicted the various injuries on the wounds 
ed’ complainants: but. being satikfedi that 
Lal and Sadli: took part inthe fight con- 
victed these-two-only and sentenced them 
to four years’ rigorous-imprison ment under: 
8:320, Indian Penal Gode. Against these, 
sentences: Lal! and, Sadli: have filed) this 
present appeal and Mr: Saunders who apr. 
pears for tiem urges:tiat-the leanied Sea-. 
sions Judge» was wrong: to. convict his: 
clibnte after disbelieving the- prosecution, 
evidence and! finding. that: the-fight arose, 
out of‘e fracas: in. whioh tlie. complainants: 
and not the accused: had been the aggree-. 
BOTS, : A 

I have myeself' studied the. evidence. in; 
the light of this criticiem, I agree. withy 
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the Magistrate's view that-the-complainants’ 
story is netto be believed: in all its details 
and that itis not proved which ofthe ac- 
cuged inflicted the various-injurigs- on the- 
complainants. It is, however, certainly 
proved that a partyincltding the appellant 
acting together with one purpose tthe 
complainants and inflicted on them many 
severe injuries, several, the result ot 
blows with a cutting weápon. It is not 

royed who used the cutting weapon. 

here canbe no doubt that the appellants 
must be held constructively guilty-of caus- 
ing grievous hurt unl 
that their action was in the circumstances: 
legitimate. Such proofis entirely lacking- 
here and I &m,not, therefore, able te inter-. 
fere with the conviction. But having:re- 
gard to the circumstances of: this parti- 
cular case (which need not be detailed in. 
this judgment) I think thatthe degree of 
constructive guilt gf the appellants will be 
sufficiently punished’ by @ mach: lighter 
sentence than has been inflicted. I accord: 
ingly accept the appeal of Tal and: Sad- 
allak to this extent only that their convic- 
tions being upheld their sentences are-re- 
, duced to one year's rigorous imprisonment 
in each case including two months’ solitary 
confinement. ' 


R. L, Sentence reduced. 


——-— 
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CALCUTTA HIGH COURT. 
OBIMINAL, Ravision No. 571 or 1926. 
' July 29, 1926: 
Present; —Mft. Justice Duval and 
' Mr. Justice Roy. | 
RASUL KHAN;—A0008Bp.—PRHTITIONER 
versus 


EMPEROR—Oppostra PARTY. 
Cr. P. C. (Act. V of 1898), s. ,11—Di. of pro- 
e perty— Thafi-—Acquittal —Aocused'a right: to a 
sion of: property—Bond from complatna ‘2 
power to take. 

À person aad. of.& charge of’ theft ia not 
entitled to. re-delivary of Pe stolen where 
the Oourt finds, though it to acquit the accused 
,for, want, of suffcjent evidence, that the prp 
had actually been stolen from the complainant. [p. 92, 
ool lh 

A Oriminal Court hasno power to order the com-. 
plainant, to. execute a bond till the of the 
question of title to such properties by a Oivil Court. 
[P 98 col 8) o 

Oriminal Revision against an order of 
the Sessions Judge, 24-Perganas, dated 
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the. 3rd. May, 1820, reversing that of. the 
Bub-Deputy, Magistrate, Sealdah, dated the | 
15th March, 1926. ‘ 

Miss Shorabj1, Babus Jahnabi Charan Dag 
Gupta and. Narendra Nath Chatterjee, for. 
the Petitioner. 

Babu Duwijendra. Krishna: Dutt, tor the. 


Orown. f 
nuo soe 

'u Val, deiho facta out of- which, thi 
Rule arises, are. as follows; Dis ee: 
ant: is one Mathoo. His cage. is that hey 
owned 4 buffaloes which apparently; atrayed 
away and were finally. taken to the pound. 
by some. goalas, who, found them; grazing: 
at the Alipore Cantonment.. Subsequently, ' 
those buffaloes not heipg claimed, within 
ten days, were sold, it ig stated, under the. 
provisions, in force in, this military pound 
and: they. werd. purchased by: the. present: 
petitioner. Subsequently the complainant 
recognised two of hig. buffalpes.going along 
the Upper Cireular Road. He thenidisooyer-. 
ed that they-were inthe possession of the, 
pom petitioner as.also the other buffaloes, 

then: brought the cage. Nathoo. and 
another person were put on their trial he- 
fore the Sub-Deputy Magistrate of Sealdah 
exercising. first olasa.powers: and} were con-. 
victed and sentenced, to three. monthav 
rigorous.imprisonment-unden s. 411, Indian 
Benal Oode. It may be added. that when. 
the case, was: started the. buffaloes were 
handed over to. the complainant on security, 
under.the provisions ofs. 516 (a), Or. P; Q., 
and the complainant: enga to produce 
them unless. the order was set aside. on. 
appeal The. case came up,on appeak be- 
tore. the. Sessions Judge of Alipore. and: 
was heard on the 6th of April The learned: 
Sessions Judge foundithat the evidenee.of 
the. arate of stolen. property was. not 
- sufficient and he, therefore, acquitted: the, 
accused’ But he camé to a finding that. 
the: buffaloes in questionewere the original 
property of Mathoo; and h$ was also of} : 


*opinion. that there was something: not; 


quite straightforward. which led to the 

at the Alipore pound. At the iue oh 
passing his. judgment he. passed: no. orden: 
ag to. what would be done-with the buffaloes, 
and it appeara that coneequently they: ware 
retained by the complainant who, we re in-. 
formed in this. Court, had: subseqnently: 
sold.them. Thisjudgment, as L have stated. 
was passed on the tth of April 1926, If 
next appears that on the. 3rd of May an 
application was made to the Sessions J udgg. 


. t 
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by the accused in which it was prayed 
that his purchased buffaloes may’ be de- 
livered to him or in the alternative the com- 
plainant may be directed to execute a bond 
till the disposal of the title to the said 
buffaloes, by a Civil Court. On this the 
learned Sessions Judge after hearing 
Ovunsel recorded the following order: "I 
came to the conclusion that the bufaloes 
Had actually been stolen, though the evi- 
dence against the petitioner was not com- 
plete. É therefore, declined to interfere." 
This order as I have stated was dated 3rd 
May, 1926. It was not, however, till the 
16th June, that a petition was presented to 
this Court against that order and a rule was 
issued on the, grounds stated in the petition 
—these grounds being (1) that the buffaloes 
not having been found to be the subject 
of theft, and that the petitioner pau 
been acquitted of the charge under sa. 37 
and 411, Indian Penal Oode, and being 
. bona fide in ‘possession of the said buffaloes 
under his auction-purchase the ssid pos- 
session should be confirmed to him; 
.(2)thatin absence of any satisfactory evi- 
dence to prove that the buffaloes belonged 
to the complainant, the Court below should 
have itself retained the custody of the 
buffaloes, or have made over the custody to 
the petitioner, and that the learned Sessions 
Judge bas erred inasmuch as he did not 
come to any finding on this matter; (3) that 
the Court below should have at least 
directed the complainant to execute a fresh 
bond till the disposal of the question of 
title to the buffaloes by à Civil Court. 
Nowitis, no doubt, an ordinary rule of 
law that when an accused is acquitted of 
a charge of theft and the property found 
withe him is not found to be the subject 
of theft he is entitled to recover that pro- 
porty. Now: here, aga matter of fact, the 
findings of both the Courts which we must 
accept as findin of facts, are that these 


buffaloes were*the property of the com-. 


plainant. Wher. they strayed away they 
somehow got into the Alipore pound and 
they were sold for Rs. 69 the price which 
appears to us tobe most inadequate. The 
question then is whether the Sessions Judge 
has been unreasonable in refusing to hand 
them “over to the accused. In view of his 
findings of fact and the special circum- 
stances of this case specially as very great 
suspicion is found py him and by the Court 
below as to th8 bona fides of the proceed- 


ings at -the Alipore Cantonment pound, we 


e 
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cannot say that his order is unreasonable 
and under the special circumstance of this 
case, therefore, we do not think that we 
should interfere. There is also another 
reason and that is this;—though, no doubt, 
an application. to the Sessions Judge was 
made within the time allowed by the law 
and customs of limitation and an applica: 
tion in revision to this Court within the 
time within which this Court hears revi- 
sional matters there has been undoubtedly 
great delay with the consequence that 
the buffaloes have passed into others’ hands 
and that is another reason why we should 
not exercise our revisional power in thia 
matter. That disposes of the first two 
grounds, As to the third ground, namely, 
that the Oourt below should have directed 
the complainant to execute a fresh bond 
till the disposal of the question of title to 
the buffaloes; by a Civil Court, we have not 
been shown any authority under the Code 
which would entitle us or the Court below 
to pass such an order. In the result the 
Rule is discharged. 
Roy, J.—I agree. 


A. N. A, / ' Rule disckarged, 


———— 


LAHORE HIGH COURT. 
ORIMINAL Raviston No. 1166 oF 1926. 
October 22, 1926. 
Present:—Mr. Justice Harrison. 
ATTAR SINGH—Aoovsep—Paritionse 


versua 
HARI SINGH—OOoMPLAINANT AND 
.DASONDHA SINGH~—Aoovsap— 
RRSPONORBNTS. \ 
Or. P C (Aet V of 1898), s. 187— Public nuisances, 


‘proceedings relating to —Ewidence, necessity of record- 


ang. 

"fae provisions of s. 137, Or P. O, are imperative 
and a Magistrate is bound to record evidence as 
in a summons case in p i relating to public 
nuisances before making an order absolute under 
the section. 

Case reported by the Seasions Judge, 
Ambala, with his No. 1185-G of 18th/32nd 
July, 1926. 

FACTS.—On 8th February, 1925, one 
Hari Singh Saini of Mouza Bazidpur lodg- 
ed a complaint under s, 133, Or. P, O., for 
removal of an obstruction caused by Da- 
sondha Singh and Attar Singh, Sainis of 
the said village by narrowing the public 
lane having constructed a wall and a house 


- (98 L C. 1927] 
thereon. The complaint was sent for pre- 
liminary enquiry to the Zadar. On 25th 
March, 1926, the Sub-Divisional Magistrate 
on the Zaildar'e report, dated 16th March, 
1826, ordered that Dasondha Bingh and 
Attar ‘Singh should remove the obstruc- 
. tions by the 10th April, 1926, or in case of 
any objection they should appear before 
the Oourt on the said date at Rupar and 
move it to have the said orders set aside 
or modified. The respondents’ appeared 
before the Sub-Divisional Magistrate and 
filed their objections. Thereupon the case 
was sent to the Naib Tahsildar for report. 
On 19th May, 1926, on receipt of Naib 
Tahaldar's report the Magistrate made 
his order dated 24th March; 1926, absolute 
under s. 137 .(3), Or. P. O., and ordered 
the obstructions to be removed by 15th 
June, 1920. 

GROUNDS.—This is a petition for 
revision of the orderof Mr. Fairlie, Sub- 


Divisional Magistrate, Rupar, making & 


provisional order absolute under s. 137 (3), 
Or. P. O, on the ground that he had not 
recorded any evidence himself for the pro- 
secution. This contention is correct, There 


are only two reporta on the record, of the: 


Zaildar and the Naib Tahsildar together 
with the statements recorded by these two 
officials. 

The Magistrate should have proceeded 
as in & summons case and taken evidence 
in the matter. Section 137, Or. P. O., is 

, imperative in this case, vide Sita Ram v. 

. Emperor (1) and Sarojbasini Devi v. Sripati 
Charan Chowdhury (2) and the order pass- 
ed by the Magistrate is illegal. The pro- 
ceedings of the lower Court are accord- 
ingly submitted to the High Oourt with 
the recommendation that the order be set 
aside and the Magistrate be directed to pro- 
ceed according to law. 

Mr. Shamair Chand, for the Petitioner. 

Mr G. S. Salariya, for the Respondents. 

ORDER.—For the reasons given by the 

- learned Sessions Judge I set aside the order 
-in question and direct the Sub-Divisional 
Magistrate to dispose of the case in accord- 
ance with the law. 
Petition accepted 


R. L. . 
mS 41 Ind. Oas. 1000; 32 P. E. 1917 Or.; 18 Or. L. J. 


43 P. W. R. 1817 Or., 
e Ind. Cas, 789; 42 O.703; 18 O. W. N. 322; 16 
Cr. L. J. 415. = 


AHMED v, Hulhnok. 
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SIND JUDICIAL COMMIS* 
SIONER'S COURT. 

. ConzigMATION Cass No. 8 oF 1990. 
CRIMINAL APPHAL No. 88 or 1926. 
October 1, 1926. 

Present: —Mr. Kincaid, J. O., and 
Mr. Barlee, A. J. C. 
AHMED AND OTHBRS—À COUSED —ÁPPELLANTS 


TETsus 
EMPEROR-O»rrosira Parry. 

Penal Code (Act XLV of 1800), ss 149, 809, 826 
—"Common object", meaning of—Unla: assembly 
m. members, whether be convicted of same 
offence. 

Section 149 of the Penal Code must be construed 


members of an 
ilty of and 
e ei 

offender is convicted or else that all the ngi a n 


.be acquitted. It is permissible to convict some of 


them ofa minor offence which is inaluded in the 
oa nd which the principal is convicted. [p. 96, 
00. . 

A conviction ofa principal offender of murder and 
the other members of an unlawful assembly of 
grievous hurt is not illegal. [p. 96, col 2.) 

Barkau Sing v. Emperor (3) and. Behari v, Emperor 
(4), relied upon. 

Ram Prasad Singh v. Emperor (2), dissented trom, 

Appeal against the conviction and sen- 
tence by the Sessions Judge, Hyderabad, 
dated the 4th June, 1926. : 

i Mr. Partabrai D. Punwani, for the Appel- 
ants. ' š : 

Mr. T. G. Elphinston, Public Prosecutor 
for Sind, for the Crown. E 

JUDGMENT.—The facts of this in- 
teresting case are shortly as follows:— 

A certain girl called Amnat aged about 
17 had been married to one Ghplam 
Mahomed. -She was the sister of the com- 
plainant Abdulla and her sister Fatma 
was married to one Hafi Hashim the brother 
of Ahmed, the present ,appellant No. 1, 
Ahmed wanted to marry Amnat himself, 
but as it often happerts in Sind, her 
family refused to allow her marriage to 
Ahmed because they wished to secure the 
daughter of Ghulam Mahomed for Abdulla!'s 
own son Mahomed. Ahmed, however, would 
not give up his purpose of m&rrying „the 
girl Amnat. About 2 A.M. on the 15th 
of December, 1925, he and 7 or 8 other men 
came to the house of Abdulla Arnnat's 
brother. Four ofthese went inside and 

ged out the girl; foür r&mairted outside 


` jn the shed, Amnet cried out and the mem, : 


` the witness Mewo. 


“him on -the spot. 


5 04 D 
berg of her household came to her help, but 
were beaten of. Ahmed and his friends then 
dragged fhe~girl towards where the two 
mares were standing, one'of which was his 
own and'one'of which he had ‘borrowed from 
The-noise of the scuffle 
and the'eries of Amnat roused the neigh- 
bourhood. A man oslled Dino Sheikh who 


"was sleeping in ‘the neighbouring ‘shed, 


rushed off to-the’scane and tried to reséue 
Amnat. Af he'rushed up, ‘Ahmed struck 
‘him a violent blow with his 'axe' that killed 
The,girl Amnat was.put 
on one of the mares and Ahmed led it. 
-Allahwarayo ‘his 'cow-herd rode the other 
matre. They rode ‘dll night ‘and.aboutmid- 
.day on the 15th of December they-reached, 
the village of Ghulam Mahomed Nizamani. 
Their companions scattered in other direo- 


“tions. .All these three persons 'stayed'there 


‘for.a night and two days. In the meantime, 
however, evante!had -taken place elsewhere. 
Abdulla and Ghulam 'brother and htsband 
‘Of the ravished girl went to ‘the zemindar 
‘Allah Baksh about € a. x. on the night of the 
A5th‘of December. They‘complained to the 


“gemindar that A'mrat ‘had ‘been forcibly 
' carried-away and ‘that a wiorder had been 
' edmmitted, They mentioned the names:of 


Ahmed, ‘his\cow-herd Allahwarayo and of 
Sultana servant of ‘the semindar Allah 


Baksh. ‘The semindar ‘asked him ‘how 


they had identified Sultan and they ‘said 
that he had:receixetl injüriegtand had fallen 
down and gotup again. They said that 
‘there were ‘other men with him but thet 
“they could hot identify them. The zemindar 
bade them gosnd'report the ‘matter to the 
Police. They *went‘off.to:do so. After they 
‘had ‘left, Allah.Baksh wrote letters to the 
‘neighbouring zemindars including Ghulam 
Mahomed Nizamani warning them to keep 
‘whitch andiarrest, ifthey could, the fugitives. 
_AbdtuHa went 'to mfike bis report at Kario 
diah ‘He reached dt on the 15th -of 
Derembertat 9.4. M. t was still dark but 
‘the Head Const&ble who was in charge took 
‘down this‘xveport and in it he recorded the 
namee;of Ahmed, -Aliahwarayo and Sultan 
allof*which were given to‘him by the com- 
‘plainant. ‘The Head ‘Constable went to the 


bene of ‘crime which the reached at 6-30. 


A. He ‘collected mashirs and trackers. 
‘Hoe theld ‘an inquest‘and sent the deceased's 
body with ` one Muso Khan the ‘Con- 
stableto the Hospital. The ‘body -reached 
‘the Hospital off the 16th ‘of December, 1925, 
r&ud the Medical Officer, Mr. Jaikishindas, 


Amitabh $. BuPuRóh. 


i e 


| . tea x. O. 1927] 
held-a post-mortem at 11-55 4. xw. on the 
morning:of the 16th-of December. .He found 
two incised wounds “on the ‘body of which 
the first was'a serious one. It severed the 
‘spinal cord on the left side-of the neck. 
It was the cause:df deceased Dino's death. 

After ‘sending the deceased's body to the 
‘Hospital, M&homeü, the Head "Gonstable, 
sent forAllah Baksh and with him went ‘to 
‘track the ‘foot-prints. In the meantime, how- 
ever, Ghulam Mahomed Nizamanihad receiv- ` 
ed the letter-df Allah Baksh. Indeed he had 
already suspected Ahmed and Allahwarayo 
and had ‘induced ‘them to ‘wait in the 
neighbourhood of his village until he 
‘decided what ‘he should-do with ‘them. ‘On 
receiving Allah Baksh’s letter he wrote 
back to Allah Baksh and, when the latter 
received -ithe left for Ghulam Mahomed 
Nizamani's village at once. On meeting 

, Ghulam Méhomed Nizamani-the two zemin- 
dars wert to the place where Akmed and 
-Amnat were and brought them to-Satiani in ' 
the Mirpur Bathoro ‘taluka where ‘he handed 
them over to'the Police. Ghulam Mahomed 
Nizamani being anxious ‘that Ahmed and 
‘Amnat should not ride away without ‘his 

' knowledge had taken‘theprecaution to send 
Allahwarayo and the mare tothe village ' 
called Ghunghada. After the handing over 
of Ahmed and Amnat to the Police, Abdulla 
weht'to Ghunghada and took Allahwaryo 
-back with him to'Khathar, where ‘he handed 
him over to the -Police. :At first the Sub- 
Inspector and then ‘the Inspector‘took ‘up'the 
“inquiry, In the ‘snd some-eight persons were 
‘arrested “and ‘were ‘sent to ‘trial before Mr. 
Sanders, the Sessions Judge, Hyderabad. 

" After recording a ‘careful judgment, the 
learned Sessions Judge‘acyuitted:-five df he 
‘accused and :eonvidted the 6 appellants ' 
Ahmed, AHahwarayo and Sultan. They 
have appealed here. The learned Pudge 
cortvicted Ahmed of rioting, abduction with 
intention to compel marriage ‘with causing 
*gintple hurt to Haji Majid and two others 
and with ‘the murder of Dino ‘Sheikh. 
-Ahmed he sentenced to be ‘hanged ‘by the 
-neck ‘until he ‘was dead ‘tinder a. 302, to 
two years’ rigorous imprisonment under 
8. 147, to four years’ rigorous imprisonment 
"under s. 366 ‘and to three months’ rigorous 
-imprisonment under 8.323. | f 

He found Allahwarayo guilty under the 
same sections but sentenced him to trans.. 
portation for life under s. 302 read with 
8.149 and to, one year's rigorous imprison- 
ment under 8,147 to three months’ rigorous 
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imprisonmezit under 8. : 3823 and to two 
years’ rigorous-imprisonment under s. 368. 

iHe found Baltan guilty under the same 
sections ‘as /Allahwarayo and inflicted the 
same 'geritenides:on:Him. ' 

Mr. Partabrai who -appears for all the 
thrée‘appellante ‘has very fairly said that he 
would-not question the correctness of ‘the 
Sessions Judge's ‘finding as to the parti- 
Gipation of ‘the crime:committed by. Ahmed 
and -Allahwarayo. We think that ‘their 
presence-dt ‘the crime and their ‘participa- 
tion in itis the ‘only "possible conclusion 
te whioh we can come. Ahmed was found 


tm the possession of the:girl Amnat. -Allab- 


watayo was in charge ‘of the two mares 
cone marè IHastbeen identified, as Ahmed’s, 
the cther mafe as Mewo's, the man from 
whom Ahmed borrowed it, Amnat herself 
has implicated ‘both the'two men. 

The Negsned Plesder, however, has main- 
tained !thát the evidence upon which 
Bültan.Has"besn'eonvieted ‘was ‘not suffici- 
‘ent. -Bulten has ‘however, been identified 
by &llifhecyerwitnedses.'His name was given 
to ‘Allah Baksh :zemindar at the ‘earliest 
"possible ‘moment. His name was entered 
in the First Report and his foot-printa 
were identified on the spot. The learned 


PPlénder has 'rélied upon ‘the statement’ 


made iby '£e'complainant to Allah Baksh 
that *in the -ght-Sultan received injuries. 
Wheres ddtually when he was arrested 
no ‘injuries Were found on him. We do not, 
however, ‘attach the ‘same importance to 
‘fhis-‘distYepancy as the ‘learned Pleader. 
Wie think ‘it quite fpossible ‘that in the 
‘struggle, ‘that occurred during that night 
#he-eye-witnesseatmight well hav identified 
‘Bultan'yet may'have wrongly thought -that 
he.receiveü a more ‘serious injury than the 
one-he actually did. 

"Themezt question that demands ‘our con- 
Mideration is the ‘offence which these three 
appellants have committed. t 

As Yegarüs-Ahmed there is zo doubt in 
vDüriminds that Dino rushed up to rescue 
thegirl. He struck Dino'mo violent a blow 
vun tthe ‘neck that he severed the spinal 
‘gourd. The man who ‘strikes a blow like 
‘thet must have the intention of killing his 


mageilant. We, therefore, And that Ahmed ' 


was-guilty of: murder. 

As-regards the sentence, it must be re- 
membered ‘that he had tio right whatever 
cover Amnat. ‘She was nop an unmarried 

irl. Bhe was admittedly ‘the wife of 
Ghulam Mahomed, Whatever feelings to- 


ahtinbo, nitride. 
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avards her he may have borne he was not 
justified in raiding her brother's houée, 
carrying her offand in killing a man who 
was trying to rescue her. We, therefore, 
confirm the sentence passed on Ahmed by 
the learned Sessions Judge and dismiss his 
appeal. LE 

The cases of Allahwarayo and Sultan 
present more difficulty. The learned ‘Ses- 
sions Judge has found that under a. 149 
read with s. 302 they ware guilty of murder, 
‘We think, however, tliat this was an unduly 
severe view to take oftheir offences. Bec- 
tion 149, wethink, ought to-be strictly con- 
straed. It rans as follows: — 

“If an offence is committed by any mem- 
ber of an unlawful assembly in prosecution 
ofthe common object-of that assembly, or 
such as the members of that assembly knew 
to be likely to be committed in prosecution . 
of that object, every person who at the 
time d the Sarama NANG of that offence, is 
a member of the erame assembly, is 
of that offence." s ad 

We.do not think that it can be asid ‘that 
Ahmed {struck Dino a fatal blow strictly 
in prosecution of the common object of the 
easembly. We take it that the ‘prosecution 
of the common object must mean some- 
thing immediately connected with the 
common ’ object. If some ‘act committed 
by Ahmed while actually dragging the girl 
off had led to the death of some body, that 
offence, no doubt, has been committed in 
prosecution of the common object of that 
assembly. But here the girl had actually 
been taken away and the violent blow 
struok by Ahmed was something outside 
the prosecution of the common objeot of ‘the 
assembly. 


Next we.doubt whether the membera,of 
‘this: assembly knew that murder was likely 
to be committed.in the prosecution ‘of the 
‘common object. After all, it is not even, 
‘gun‘shot or every hatchet blow that:caused 
‘death. IJ think it will ‘be fairtr for us to 
na that whilst the members of this as- 
sembly knew that grievous hurt was likely.’ 
to be committed in prosecution of :their 
common object, they did not know ‘that 
murder was likely to be committed in pro- 
secution of that object. We are fortified 
in this view by the case of Queen v. Stibid 
Ali (1). In that case a body:of armed men 
had gone out to eject the party of one 
Fukeer Baksh from afield in dispute, In 


(1) 20-W. R. Or. 5; 11 B. L R, F,-B,-347, 


f 
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the course of the riot that followed one 
of them fired a gun and caused the 
death of one of Fukeer Baksh's party. 
The view of the learned Judges of the 
Oaleutta High Court which was expressed 
by Phear, J., at page 9* was as follows:— 

“But it seems also clear that murder, or 
even the taking of life, was not immediately 
connected with the common ‘object of the 
unlawful assembly of which the prisoners 
were members. That. common object was, 
asthe Judge expresses it, to drive Fukeer 
Baksh off the land and to prevent him 
from cultivating it. There is, however, 
nothing in the evidence to indicate that 
the members of the assembly were prepar- 
ed, and intended to accomplish that object 
at all hazards of life. I do not think that 
they intended to attain the common object 
by means, if necessary, of murder,............ 
This being so, I find myself unable, to 
arrive at the conclusion, that murder was 
committed in prosecution of the common 
object of the unlawful assembly within the 
meaning of the first part of the section. 

“Neither do I think it is satisfactorily 
made out by the evidence that the prisoners 
‘knew it to be likely that this offence of 
murder would be committed in the prosecu- 
‘tion of the common object of the assembly 
within the meaning ofthe second part of 
the section, taking that object to be the 
driving Fukeer Baksh off the land. It was 
a priori possible, and indeed most prob- 
able, that that object would be effected 
without any risk of life whatever." 

The next question arises whether the 
accused can be found guilty under s. 326 
read with s. 149. It is certain that persons 
who go out armed as the party of the 
.Bacused went out in this case, must know 
that grievous hurt is likely to be commit- 
ted in prosecution of their common object 

«when that common object is the abduction 
of another mans wife. The learned Public 
Prosecutor t whom we are much obliged 
for the assistance given in this matter has 
pointed out the case of Ram Prasad Singh 
v, Emperor (2) where the Patna High Court 
took the view that the other members of the 
unlawfulassembly would only be convicted 
ef the same offence as that of which the 
principal had been convicted. In other 
wards it is only open to us either to convict 
! ) 


) 71 Ind. Ces 115; 1 Pat 753; 4 P. L. T 218; AL 
R 1823 Pat. 50: 24 Or. L J 85. 
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Allahwarayo and Sultan under 8.302 read 
with s. 149 or to acquit them." With all: 
deference to the learned Judges, we find 
ourselves, unable to accept their reasoning. 
The offence of murder includes the offence 
of grievous hurt. In this particular case 
Ahmed was guilty of grievous hurt as 
well ag of murder and he could. have been 
convicted quite lawfully either of an offence 
under s. 30? or of an offence under s. 326 
in relation to the death of Dino. Thus the 
offence of grievous hurt was committed 
by a member of the unlawful asedmbly 
and it was the offence which the members 
of the assembly knew was likely to be 
committed in prosecution of the common 
object ofthat assembly, every person who 
was a member of the same assembly was 
guilty of that offence. The learned Judges 
of the Patna High Oourt observed that they 
could find no authority for this view. The‘ 
learned Public Prosecutor, has, however, 
drawn our attention to two cases where 
Judges of other Oourts have regarded the 
section from the same point of view as 
ours. Inthe case of Barkau Sing v. Em- 
peror (3) the principal was found guilty 
of culpable homicide not amounting to 
murder and the other members. of the un« 
lawful assembly were found guilty under s. 
325 and s. 149. In the case of Behari v. Em- . 
peror, (4) & case from Allahabad High Court 
the principal was convicted under a. 302 and 
the other members of the unlawful assem- 
bly under s. 326 read with s. 149. 

There is thus the authority of two Courts 
in this country in support of our view and 
we think that it is a reasonable one, It 
enables the Oourt to temper justice with 
mercy on the one hand and on the other 
hand to avoid the acquittal of persons 
clearly guilty. f 

We, therefore, change the conviction in 
the case of Allahwarayo and Sultan from 
the conviction under 8. 302 to conviction 
under s. 326 read with s. 149 of the 
Indian Penal Oode. We alter the sen- 
tence inflicted on them from transpor- 
tation for life into & sentence of five yeara' 
rigorous imprisonment. These sentences 
shall run concurrently with the other sen- 


` tences inflicted on’ them by the learned 


Sessians Judge of Hyderabad. 
P.B A. Order accordingly. 
( 60Ind. Oas. 679; 7 O. L. J. 671; 22 Or. L. J. 
(4) 88 Ind. Cas. 714; A. I, R, 1924 AIL 670; L,R B 
A 113 O0r.; #6 Or. L, J. 154 A 
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OUDH CHIEF COURT. 
OnRi1MINAL MISOBLLANEOUBS APPLICATION 
No. 34 oF 1926. 

November 4, 1926. 
Present:—Sir Louis Stuart, Kr., Ohief 


; Judge. 
LAL HARI HAR BAKHSH SINGH— 
Aocoussp—APPLI OANT 
versus 
EMPEROR—Opposits Paery, 

Cr. P. C. (Act V of 1898), s. 526—Transfer—Magis- 
trate acquainied with enmity between prosecution and 
accused—Magistrais frivolously summoned as witness 
—Transfer of case, whether justified. 3 . 

The circumstance that a Magistrate im his capacity 
of a Bub-Divisional Officer knows the existence of 
enmity between the prosecution and the accused and 
that the accused desires to cate the istrate to 
depose to that enmity cannot be held to be a suffici- 
ent ground for transfer of the case to another Magis- 
trate, 


Application for transfer under s. 520, 
Or. P. O. 

Messrs. A. K. Muhruf and S. N. Roy, for 
the ‘Applicant. 

Mr. G. H. Thomas, Government Advocate, 
for the Opposite Party. 


JUDGMENT.—I am obliged to go to 
a certain extent into the points of this pro- 
Secution. I do not propose to express any 
opinion as to the merits of those points. 
The accused in this case is Lal Heri Har 
Bakhsh Singh, a zemindar of the Gonda 
District, whose position is such that he is 
locally known as the Raja of Sagrahgarh. 
The case against him is that he has been: 
harbouring.absconded offenders. From the 
very commencement his defence has been 
that the case is the result of his enmity. 
with a certain Durga Bharthi. He has as- 
serted that Durga Bharthi has for some 
time been lying in wait to implicate him 
' ona false charge and that he has succeed- 
ed in causing these proceedings to be in- 
stituted against him groundlessly after. 
suborning certain of the accused’s own 
tenante to give evidence against him. The. 
case has been spun out to a very great 
length and has been before the Oourt on 
some sixteen occasions. The defence evi-! 
dence commenced on the 13th of September. 
and defence witnesses were heard on the 
13th September and the 22nd September.. 
On the 4th October the accused: stated: 
that he wished to examine the trying Ma- 
gistrate as a witneas for the defence and 
asked that in these circamstances the 


case should be transferred for decision to ~ 


another Magistrate. It is obvious that if 
7 
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the trying Magistrate is heard asa defenc? 
witness in the case the decision of the cas? 
must be made by another, Magistrate, as 
the trying Magistrate cannot be expected 
to decide on the value of his own evidence. * 
The District Magistrate having refused to 
transfer the case, the accused Ta applied , 
Íor a transfer to this Oourt. I have endea- 
voured to ascertain the points upon whioh 
the acoused wishes to examine the trying 
Magistrate and ;Lünd that the points are 
these. It ib suggested that the Magistrate 
can give valuable, evidence as to the exist- 
ence of the enmity. between the. accused + 


“and Durga Bharthi and that the Magistrate 


can further depose.that on one occasion 
the'accused had told. him that he appre- 
hended that Durga, Bharthi will bring 8 
false case against.him. The third point is, 
that the Magistrate'can give evidence that 
Darga Bharthi:.had givén information 
against the accnped in this case. All these 
are facts, which might: well be!kumown to 


‘any Sub-Divisional.Oficer in his executive 


capacity. The existence: of a village feud 
may. well be within the knowledge of a 
Sub-Divisional,Officer. Statements of ap- 
prehension that a false case will be brought 
against a man are made very frequently 
and the examination of Police papers must 
necessarily show who.is said to have given 
information in the flrat, proceedings ‘in a : 
case. But the circumstance that the Sub- 
Divisional Offieén has such knowledge in: 
no' way debürs him from hearing “and de- 
ciding such a case; and under the present 
conditions oft,a@dministration in India, if 
these considergtiohs were held to be suff- 
cient to debar à Magistrate from gain g 
a case, a Bub-Divisional Offleer would very 
frequently. be: debárred "from deciding the 
cases which he is expected to decide.’ I 
find that, put at its higheet, the evidence 
given by this Magistras would not. be of 
the p roseo in the, case andil do: 
not believe that the applicatien to summon 
him was s“ gentine ohe.: $f.the accused 
really believed'that the learned Magistrate 
knew too much about the facts to justify 
his hearing the case he-had that knowled 
when the case óommenoced. Why: then did 
he permit the -case’to gô on, over*some siy- : 
teen hearingi bHan he put in an appli- 
cation which, on the face ofit, would in- 
volve a transfer? I look npon this appitaa- : 
tion as frivolous. ‘I reject the applicatien for: 
a transfer,” order the recatd t$ be returned 
and direct that the proceedings continue, 
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Under the provision of s. 528 (6 A) of the 
Or. P. O. asi consider the application fri- 
volous I direct the applicant to pay Rs. 150 
the costs incurred by the, Crown in defend- 
ing this application. 

G. H. Application rejected, 


—— 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. - 
AcqurrTaL APPHaL No. 128/4 or 1926. 
October 4, 1926. 
Present: —Mr. Kincaid, J. O., and 
Mr. Barlee, A. J. O. 
EMPEROR-—Pxo8500TOR—À PPHLLANT 
' persus 
SARAN—Accusap—RssPonpanT. 
Penal Code (Act XLV of 1860), s. 366—Seduction— 
‘Rach heii intercourse, whether seduction—Accused,’ 
how far bound to disclose his defence during course of 
prosecution evidence—Cr. P. C. (Act V of 1898), s. 423 
(1) (a)—-Acquittal—Appeal-—A ppellate Court, power of, 
to convict without re-trial 


re : $ 

On each occasion that & woman is persuaded to 
indulge in illicit intercourse, she is being seduced 
within the meaning of the term “seduction” in p. 306 
of the Penal Code and it is nota correct proposition 
that onos a girl has lost her ahastity she cannot be 
seduced. [p. 100, coL 1.] i 

An accused person 18 not bound to pleadin detail 
until called on to enter on his defence, but he can 
reserve his defence at his risk, inasmuch as the Crown 
witnesses must be given an opportunity of denying 
any allegations against: them which form a part of the 
defence [p. 100, cols. 1 & 2.] 

When a person is tried by a Judge and a Jury and 
acquitted and there is an ap t his aoqui 
the Appellate Qonrtis not bound to order a re- 

but may find him guilty on the evidence before the 


Court and pese a sentence on him. [p. 101, cols. 1 & 2] 
Makin v Attorney-General for New South Wales 

7 a and Wafadar Khan v. Empress (3), not 
ollowed. 


Queen-Em v. Ramchandra Govind (4), Em 
v. Murid (5) and Topandas v. Band ( n felled 
upon Me 
"Appeal EE ‘an order of acquittal by 

Tyabji A. J.O. | ; 

Mr. T.G. Elphinston, Public Prosecutor, 
for the Orown. e , 

Mr. Gopaldås N. Lalla, for the Accused. 

JUDGMENT.—The respondent, Saran, 
was tried by a Judge and Jury of this Court 
on 8 charge under s. 366A, Indian Penal 
Code, and acquitted. Undérinstructionsfrom 
the Local Government the Public Prosecutor 
for Sind has appealed on the ground that by 
reasdn of a misdirection or of a misunder- 
standing of the law on the part of the Jury 
the charge of the learned Judge led to an 
erroneous verdict, within the meaning of 


* è 


` 
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s. 423 (2), Or. P. U., such, as to warrant the 
reversal of the verdict and the convictión of 
the accused. 

The facts ofthe case are simple. The 
accused was admitted by a procureas by 
profession. She became acquainted with a 
minor girl named Roshan Jan, who had 
come to Karachi from Peshawar with a 
woman named Meraj. On the 25th January 
last she sent word to e Bania, named Govind 
that shehad a nice girl for him. They 


“went sagah in & carriage to the house of 


Meraj. Roshan Jan entered the carriage 
and they drove her to the accused's house. 
When they arrived there they were stopped 
by Police Officers, who had been waiting for 
the accused. It had been reported that the 
accused was procuring minor girls, and they 
had gone toher house to investigate. The 
accused was put on her trial before the 
City Magistrate, Karachi, for an offence 
under s. 372, Indian Penal Code. Roshan Jan 
deposed that theaccused had called her 
outto go fora drive, that she had obtained 
the permission of Meraj, and had gone with 
her; that a Bania had been sitting in the 
carriage; that the accused had told her to 
let him have sexual intercourse with her 
and that she would be paid Rs. 5. In 
addition she said that once before the. 
accused had asked her to go fora drive, and 
that, on arriving at the accused's house a 
Mussalman had paid her Rs. 10for sexual ` 
intercourse. ] 

Roshan gave this evidence on the Ist 
of February and on the same day the City 
Magistrate recorded the evidence of the 
Bania Govind, and of thé Sub Medical 
Officer Civil Hospital. The former corrobo- 
rated the girl; the latter proved that she' 
was under 15. The only question asked 
in cross-examination was as to the fee which 
Govind had agreed to pay. The accused 
was questioned thesame day, and she ad- 
mitted = ; 

(1) that she had sent to tell Govind that 
she had a girl for him; 

(2) that she had taken Govind to the 
house of Meraj and had asked Roshan 
Jan to accompany her and Govind in the 
carriage; 
(3) that she had arranged with Roshan 
Jan that she should have sexual inter- 
course in her house with Govind, and be 
paid Ra. 5; 

(4) that she had arranged with Govind to 
let him Have intercourse with Roshan Jan 
for Rs. 5 in her house. 
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When asked had she any more to say she 
said "I have nothing to say.” | 

That ended the proceedings for the lst 
February. But, the Magistrate recalled 
Roshan and examined her again on 
February loth, On February the 2Jrd she. 
was cross-examined at some length as to 
her past history. Her evidence shows that 
aa attempt was being made to prove that 
she was a prostitute and Meraj a brothel 
keeper. The accused was again examined 
and on that occasion she stated that Meraj 
and Roshan had come to her and had lived 
for a month with her and that Roshan had 
gone out daily toearn money as a prosti- 
tute. - 

The Magistrate then framed a charge 
under s. 366A to the effect that the accused 
had induced Roshan to go from the house 
of*Meraj with theintention that she might 
be seduced to have illicit intercourse with 
Govind, She was placed on her trial 
on May 12th and pleaded not guilty. The 
trial went on up to the.15th. Roshan Jan and 
Marsj were cross examined at length and 
the answers given by them show that it 
was the defenoe case that the latter kept 
the former as a prostitute, On the 14th 
the accused was questioned by the Oourt. 
She then said that she had told the Magis- 
trate that “the Rs. 5 which were being 
arranged for with the Bania were arranged 
with Meraj and not with Roshan Jan though 
Roshan Jan was present". She admitted 
that what she had said to the City Magis- 
trate was correct. Presumably she meant 
to include the statement about Meraj which 
in fact she did not make. 

It ïs noteworthy that in the course of 
the cross-examination of Roshan and Meraj 
in the Sessions Court not a single ques- 
tion was asked to show that it was the 
defence that it was Meraj and not the accused 
who had induced Roshan Jan to go from 
the former's house with the accused. The 
only passage on this subject is in the 
orogs-examination of Meraj before the Oity 
Magistrate on the I5th February, when she 
said “Roshan Jan's mother left her with 
Moine Ido not know that the accused 
bad taken Roshan away. She never asked 
me permission to do Bo." It is doubtful 
whether she was referring to accused or 
o Roshan Jan. | 

Oa the 15th May tha learned Judge 
sharged the Jury. The learned Public 
?rosesutor criticises ths charge on the 
'ollowing grounds:— . 


) 
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l. That the learned Judge misdirected 
the Jury in that he repeatedly told them 
that what they had to decide was whether 
the accused induced Roshan to indulge in 
illicit intercourse, whereas s. 368A only 
required the prosecution to prove that the 
girl was induced to go from any place, 
the other ingredients of the offence being 
facts which were admitted by the accused. 

2. That 75 per ceut of the charge dealt 
with the question of deciding the intention 
of the accused which was wholly irrelevant 
in view of her admission of necessary know- 
ledge. : 

3. That there was also non-directjon 
which amounted to misdirection on three 
material points:— 

(a) That nowhere did the learned Judge 
refer to the question of knowledge; 

(b) that the learned Judge never referr- 
ed to the evidence or to the admis- 
sion of the accused. 

(c) that he did not charge the Jury 
that consent in the case of a minor 
girl is immaterial. : 

Lastly the learned Publio Prosecutor has 
complained that the learned Judge allowed 
cross-examination to show that the girl 
.was not being seduced from the path of 
virtue for the first time, which was irrele- 
vant. He has contended that these errors 
of commission and omission caused a failure 
of justice. 

In my opinion the only objections which 
are of practical importance are the license 
allowed to the defence Pleader in cross-ex- 
amination and the omission of the | d 
Judge to put the facts of the’ case clearly 
before fhe Jury. The rest seem tous to 


be unimportant and I shall deal with * 


them briefly. Itis true that at line 110 of 
the charge the learned Judge told the 
Jury that the gist of the law was that no 
one should induce a minor girl to haye illicit 
intercourse and at line 250 he said "if you 
accept the evidence that Roshan Jan was 
a respectable woman you can have no 
hesitation in coming to the conclusion that 
Saran did induce her to this act of illicit 
intercourse" There are several sach 
passages, ‘But at the beginning and end 
of the charge and at other places the learn- 
ed Judge stated the law correctly that the 
prosecution had to prove merely an induce- 
ment to leave the houseof Meraj with the 
intention that she should be seduced; and 
I do not think that the Jury can have 
made & mistake about the ingredients of 
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. “the offenee charged. It was never alleged 
that there had been any actual intercourse. 
Similarly the insistence in intention and 
the omission to refer to knowledge were 
in the circumstances of this case immaterial. 
It was never denied that Saran's intention 
was to submit Roshan Jan to intercourse. 

Before coming to the main point I must 
speak of the cross-examination to charac- 
ter. It was, as is now admitted, the de- 
-fence throughout that no offence under 
366A could have been committed because 
Roshan Jan wasa proetitute, The learned 
Pleader for the accused submitted the 
proposition that once & girl has loet her 
chastity she cannot be seduced since she 
has no chastity to lose, That question was 
decided against him by the learned Judge, 
and in our opinion correctly. It is true 
that seduction means to persuade a woman 
to surrender her chastity, and it has been 
held in a case quoted by Ratanlal (page 
76) that once a woman has lost her chastity 
and become a prostitute she cannot be 
seduced again. But we think that the 
Legislature cannot have intended to res- 
trict the meaning of the word so narrowly. 
Interpreted in this way the section can 
afford little protection to children, and yet 
obviously the Legislature intended to pro- 
tect children. Their intention can be given 
effect to by the adoption of the alternative 
definition from the Oxford Diotionary “to 
tempt into sin". We think that on each 
occasion that a woman is persuaded to 
indulge in illicit intercourse she is being 
tempted into sin and so seduced in this 
wider sense; and we find authority for 
this view in the case of King-Empevor v. 
Nga Ni Ta (1) referred to by Mr. Ratanlal 

* in his commentary under s. 360. 

Prima facie, then, the croas-examination 
to character was irrelevant, and the learn- 
ed Judge would have been well-advised to 
make the defence Pleader show the rele- 
vancy of his questions before allowing him 
to ask them. Had he done so the Public 
Prosecutor would not have been taken by 
surprise by the second line of defence that 
it was Meraj and not the aceused who had 
asked the girl to go with the Bania. It 

„is true that considerable latitude is, given 
to accused persons and that they are not 

- bound to plead in detail until called on 
to enter on their defence, But they re- 
serve thejr defence at their own risk; as 

(1) 10 Bur. L. R. 196; 1 U.B. R. (1903-03), Penal 
Qode, 15, e 
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there is a well-known equitable rule that 
Orown witnesses must be given opportuni- 
ties of denying any allegations against 
them which form a part of the defence. 
This rule was not obeyed 'in this case, and, 
in eosequence of this the accused was not 
entitled after the case forthe Crown was 
closed toset up a defence which had not 
been indicated by the crogs-examination. 
We think, then, that much of the oross- 
examination was totally irrelevant. 

Tbe last and most important objection 
is that the ledrned Judge did not clearly 
explain the case to the ar and did not 
attempt to disabuse their minds of the 
idea that the character of Meraj - and Roshan 
Jan wero relevant facts. It is true that 
he was at paina to make it clear that 
“because a girl is leading a bad life it 
would be absurd to hold that, therefofe, 
she cannot be seduced to illicit intercourse". 
Nevertheless he told the Jury to pay 
attention to the antecedents of the persons 
concerned and clearly he included Mersj 
amongst them. It seems to us, then, that 
he accepted and allowed the Jury to accept 
the second defence as genuine and worthy 
of their consideration. But,in our opinion, 
it was a defenoe which was not open to 
the sccused, and the Jury should have 
been so directed; at the best the learned 
Judge should have taken them through the 
evidence, and pointed out that this parti- 
cular defence was not set up till the end 
of the case, was not supported by evidence, 
but rested on one bare statement of the 
accused, and was entirely contradictory to 
the ‘first statement made by her. Instead 
he dwelt on the character of the girl and 
practically told the Jury that; if they . 
thought that Roshan Jan was not an inno- 
cent girl, they were at liberty to find 
that she had not been tempted but “had 
gone of her own accord and owing to her 
own bad impulse or her lust for money or 
otherwise". That was, of course, the ques- 
tion for decision. The accused had plead- 
ed not guilty, and it had to be left to the 
Jury. But to prevent afailure of justice 
it was of the utmost importance to impress 
on the Jury that on the Ist February, after 
hearing the evidence of Roshan Jan, the 
accused had admitted that she had gone 
to the house of Meraj to obtain Roshan Jan 
for illicit intercourse, had asked her to 
with her in the carriage, and had told 
her that she would be paid Rs. 5. These 
admissions, in our opinion, amounted to a 
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plea of guilty, and the Jury should have 
. been Bo directed. The omisaion of the learn- 
ed Judge to do so was, in our opinion, 
& misdirection, which has caused a mis- 
carriage of justice. 

The next question is whether we 
are bound to order a fresh trial or have 
power to find the accused guilty and to 
pass sentence. It has been argued by the 
learned Pleader for the’ defence that the 
only course open tous is to order a new 
trial. He has diligently collected a 
number of authorities on the point, princi- 
pally the judgment ofthe Privy Council 
in Makin v. Attorney-General for New 
South Wales (2) referred to and relied on 
by a Bench of the High Oourt of Calcutta 
in Wafadar Khan v. Queen-Empress (3). 
The decision was to the effect that if a 
person is entitled to be tried by Jury, a 
Bench of Judges cannot substitute their 
own verdict fora Jury verdict. But this 
view has not been consistently held even 
by the Oalcutta High Oourt and has. not 
been adopted in Bombay. It was con- 
sidered in Queen-Empress v. Ramchandra 
Govind (4), where it was decided that, 
when part of the evidence which has been 
allowed to go to the Jury is found to be 
irrelevant and inadmissible it is open to 
the High Oourt in appeal either to uphold 
the verdict upon the remaining evidence 
on the record unders 167, Indian Evidence 
Act, or to quash the verdict and order re- 
trial. Referring to Makin’s case (2) their 
Lordships remarked: “The present decided 
inclination of our opinion...... is that the 
language used by the Judicial Committee 
inthe case from New Bouth Wales does not 
apply to the Codes of India. In Reg. v. 
Ramaswami  Mudaliar (5) this urt 
ordered a new trial, as the evidence was of 
such a character as to render it difficult to 
pronounce on its character without hearing 
the witnesses. It has been conceded.... . 
that the present case differs: the evidence 
is one-sided and practically undisputed: 
the result depends on the inference from 
that evidenee,... ..... esses we see no 
reason...for ordering a fresh trial." 

In the case of the Emperor v. Murid (6) 
the Bombay practice was followed, and we 


(2) (1894) A O 57,03 L. J. P O 41, OR. 373, 69 L. 
T 778; 17 Oox O . P. 148. 
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have been referred to another Sind case 
Topandas v. Emperor (7). There is, there* 
fore, ample authority to support the view 
that a High Court in these circumstances 
has. jurisdiction to decide the case instead 
of ordering a new trial. 

Moreover, apart from authority it is 
the view which we are inclined to take. 
Section 423 (i) (a) seems to us to be quite 
clear, and we do not think that we need 
look any further. This question is one 
which has been before the High Courts for 
many years, and the presumption is that 
had the Legislature thought that the Courts 
were claiming too extensive powers, they 
would have altered the section at the last 
revision of the Code. Mr. Gopaldas has 
argued that no Appeal Court has ever 
substituted its decision for a verdict unless 
the accused has waived his right to a. 
fresh trial In no case he eays, has a High 
Oourt set aside an acquittal and convicted 
an accused. But weare unable to accept. 
his distinction. Trial by Jury is not in 
India the birth pen of the individual but 
is the creation of Statute; and the Orown 
has as much right toa Jury as an accused. 
If then, this Oourt has jurisdiction to 
acquit a person who has been convicted by 
a Jury; it may convict him. Whether it 
should convict or order a new trial is a 
matter for consideration in each case: 
and when a case is complicated a fresh 
trial may be advisable. But in a simple 
ore ien 88 ia of the Crown v. Murid 

a fresh trial can only cause unn essary 
gar i and expense. ý Él : 

e present case is certainly one whi 

ought to be disposed of ui one M 
Gopaldas has taken us through the evi- 
dence with great care to show that Roshan 
Jan was unworthy of credit and thst 
her uncorroborated word should not be 


accepted in preference to the accused's. 


But unfortunately for the used her own 
version was identical with that qf the girl, 
She admitted that she had asked Roshan Jan 
to accompany her intending her for illicit 
intercourse and that she told heras an in- 
ducement that she would be given Rs, 5. 
Thus all the ingredients of the section were 
admitted except the girl's age, ahd that 
has been proved to be less than 18. «It 
seems to us that it would be absurd to 
order a fresh trial. We set aside the acquit- 
tal and convict the accused of an offence 
81 Ind. Cas. 249; 25 bd 
a in ;450r L J.761* A. IR, 1995 


Do 


of the ion, of “Prasat Ali ( 
1 By celled on. V 
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under s. 366A, and sentence her to undergo 
Rigorous Imprisonment for one year, 


P. B. A, > Appeal allowed. 


MADRAS HIGH COURT. 

UBIMINAL Ravision: Casa No. 276 

se or 1926. - ` 
(ORIMINAL RAVISION Parrrion No. 246 
oF 1926.) 
September 6, 1926. 

Present; —Mr. Justice Jackson. 
KUNJU alias VAITHINATHASAMI 
. IYER—Accosap—Paritionar. 

Penal Code (Act XLV of 1860), ss. 198, 196, 417, 511 
—Debtor purporting to send insured contains 
currency-notes $n discharge-of debt but actually - 
ing waste paper—Sutt on 


In re 


— Postal acknowledgment, 
use of, tn support of of discharge—Offence, nature 
of--Magistrate, jurisdiction of, to take cognisance of 
qe under s. 198 without complaint 

ing—Attempt to cheat —Atiempt a 
distinction between. 

A debtor gent to his oreditor a registered insured 
packet parporang to contain currency-notes in settle- 
ment ofa debt butin reality contai only waste 
paper The addressee was thereby induced to ac- 

owledge the receipt of the insured cover ina suit 
on the debtiby the creditor, the debtor applied to have 
the l'ostal Kak nêdya admitted in evidence in 
support ofa ples of discharge: 

eld, (D t the facta did not constitute the 
offence of olieating or attempt to cheat; (p. 103, ool. 


] $ 

(2) that the &ooused used in a judicial proceeding 
fabricated false evidence aa true and was, therefore, 
guilty of an offence under s. 193, Penal Code, [p. 103, 


.col 2 


(3) that the MAS ak nhé could not take cognisance 
of the offence without a. complaint from the Judge 
In whom the evidence was sought to be used. 
ibi 


~ The actual transaction in such a case is the fraudu- 


dt defence of the suit for recovery ofthe debt and 
until this is commenced there is no attempt at cheat- 
! the facts showing merely preparation. [p. 103, 


1] 
Ra Behari Roy v. H 1), Im the 

nhon of vasa! D Bah rd Rape 
on. 

Petition, under ss. 435 and 489 of the Or. 
P. O., 1898, praying the High Oourt to 


' revise the judgment of the Court of Ses- 


sion, East, Tanjore Division at Negapatam 
in Oriminal Appeal No. 3 of 1926, preferr 
against the judgment of the Court of Sub- 
Dfvisional Magistrate, First Olass, Maya- 
varam, in O. O. No. 47 of 1925. 

Mr. K.S. Jayarama Iyer; for the Peti- 
tioner. ` 

The Pabfic Prosecutor, for the Crown. 


1 e 
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preparation, . 
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ORDER.-—The petitioner has bein sen- 
tenced to twelve months’ rigorous imprison- 
ment under s8. 417, 511, 193 and 511, Indian 


Penal Code. 


Petitioner owed money to the complain- 
&nt and sent a registered and insured 
paeket purporting to contain currency. 
notes in settlement of the debt. The packet 
contained waste paper. Complainant sued 
the petitioner for the debt and the peti- 
tioner filed an application in the Oourt of 
the Subordinate Judge to receive the com- 
plainant’s signed acknowledgment of the 


Teceipt of the packet as collateral evidence 


in proof of satisfaction. 

The petitioner was charged on the 25th 
May,1925, with attempting tocheat the com- 
plainant by inducing him to sign theacknow- 
ledgment forthe receipt, of theoffence under 
B. 417; and on 22nd August, 1925, he was 
further charged that he caused circumstances 
to exist as detailed inthe charge under 88. 
417, 511 and made a document containing a 
false statement intending that such circum- 
stances and false entry may appear in & 
judicial proceeding and that they may cause 
in erroneous opinion to be formed touch- 

g the offence of cheating, and the offence 
underss 193,511, Indian Penal Oode. 

The Bub Divisional Magistrate should 
paragraph his judgments The first three 
paragraphs set forth the facte. , Paragraph 4 
desciibes how the Bench clerk of the 
Mayavaram Sub-Court proved that in that, 
Court the accused attempted to file the 
acknowledgment in the course of the Civil 
suit between him and complainant. In 
para. 5 the law is discussed. The Sub- 
Divisional Magistrate refers to the clear 
rulings in Raman Behari loy v. Emperor 
Q and Tularum v. Emperor (2), that the 

dets of the case do*not constitute cheating, 
but he holds following the Patna ruling in 
Sadho Lal v. Emperor (3), that there is an 
attempt to ‘cheat, though acknowledging 
that that ruling is dissented from in T'ula- 
ram v. Emperor (2). The Magistrate dis- 
tinguishea that latter case because there it 
is stated that if the accused was put to the 
proof of discharge, he might imagine that 
the acknowledgment of the packet would 
be some sort of a prcof; whereas in the 

Q) 73 Ind Oas 780; 50C 819, 24 Or, L.J. 684; 28 
ey est Cae i WA Cab. 2. BS; 90.4 AL 
nO A T oM Aut 205, L R5 A 15 r; 96 Or. 
noH Ind Gas. 982, 17 Or, L. J. 272; 1 P. L. J, $01; 
3P. L. W. 98. l ; 
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present case he actually did attempt to use 
the acknowledgment for this purpose. ' 
But Sulaiman, J., does not hold that if 
the acknowledgment was used ina judicial 
proeeeding there would be an attempt to 
cheat, He holds that in these circumstances 
the offence of fabricating false evidence 
might be committed. In the Patna case 
no reasons are given fon holding that the 
facts constitute an attempt; and it is diff- 
oult to understand how the learned Judges 
could have held (if their attention was 
particularly directed to this point which is 
unlikely for they were only’ considering a 
petition under s. 439) that the facts amount- 
ed to anything more than preparation. 
There cannot be an attempt unless the actual 
transaction has commenced. Inthe matter 
of the petition of Riasat Ali (4). The actual 
transaction in these cases would be the 
fraudulent defence of the suit for recovery 
of the debt; and until then in the pictures- 
que phrase of the Magistrate the accused 
armed with the Postal receipt was only 
waiting for his time to bolsterit upina 
judicial proceeding as a trap door to escape. 
In short, he was prepared with & defence, 
but had notas yet attempted to cheat. 
The Appellate Court t&kes this point 
in its 12th paragraph and finds in ita 13th 
that the offence of cheating, not an at- 
tempt to cheat is committed by the repre- 
sentation of the accused that the cover 
contains currency notes worth Rs.. 500 
which had induced the addressee to acknow- 
ledge the receipt of that insured cover, 
which is likely to cause harm to the com- 
plainant. Thisiscounter to the ruling in 
Raman Behari Roy v. Emperor (1) and 
Sadho Lal v. Emperor (3), for the Patna 
Bench agrees that the facts do not amount 


to a complete offence of cheating. Arura v.. 


Emperor (5) [which is not a High Court 
ruling and need not have been cited] is to 
the same effect, And at the close of para 13 
the learned Judge himself refers to ss. 417 
511 although his finding is that the actual 
offence of cheating was committed. The 
Judge would have been better advised to 
' follow Raman Behari Roy v. Emperor (1), 
for the point is quite plain. The act of 
signing a Postal acknowledgment by itself 
is not likely to cause’ dumage. To sati 

the definition of cheating there must be 


(4)7 O. 352; 4 Shome L. R. 155; 8 C. L.R. 572; 3 

Ind. Dec. (x 8.) 778. . " 
(5) 20 Ind. 596; 10 P. R. 1913 Or.; 14 Or. L. J. 
Éb P. W. R.1913 Or.; 299 P. L. R 1913. 
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immediate causation, dnd the act itself must 
involve the probability. Itis not enough 
to say that the signed acknowledgment is 
likely to be used go as to cause damage; 
the act of signing itself must be likely to 
cause damage. Nor. can there be said to 
. have been an attempt as distinguished from 
a preparation as already shown in discuea- 

a the trial Court's judgment. 
here remains the second charge under 

, 88. 193, 511, Indian Penal Oode. 

The Sub-Divisional Magistrate finds in 
para. 6 that the accused created a false 
document and actually used it in a judicial 
preosedink. He flled the Postal receipt in 
the suit filed against him in the Sub-Oourt 
supported by an affidavit, that he had dis- 
charged the debt. The charge, however, is 
that the accused made a false document 
intending that it might cause an erroneous 
opinion to be formed touching the offence 
of cheating. Apparently the Court that the 
Sub-Divisional Officer had in view was the 
Oriminal Oourt, which argiies a confusion 
of mind only explicable by the fact that he 
could not take cognizance of the proceeding 
in the Oivil Court without sanction. Yet, 
the finding is that accused used a false 
document in the Oivil Oourt, the completed 
offence under ss. 196, 193 on which s. 511 
has no bearing. The Appellate Court finds 
88 & matter of fact that the accused petition- 
ed the Bub-Oourt for admitting the receipt 
and he, therefore, attempted to fabricate 
false evidence though he did not succeed 
in it, the offence under ss. 193, 511. This 
is hardly correct He may not have suc- 
ceeded in getting the evidence accepted ; 
but he attempted to use as true fabricated 
evidence, the offence under s, 196. (Te 
Postal acknowledgment was a circumstance 
caused to exist with the infention of causing 
an erroneous opinion.) 1 

On these findings of fact if ig clear that 
an offence punishable under s. 193 was com- 
mitted of which the Bub. Divisional Magis- 
trate could not take cognizance, except on 
the complaint of the Subordinate Judge. 

. The fact that the Sub-Divisional Magis- 
trate took cognizance of an offence, on a 
Police charge-sheet under s. 420 on MarchJ, 
and the acoused attempted to use. the fabri- 
cated evidence on March 31 does not absolve 
the Sub-Divisional Magistrate from ob- 
taining sanction when he decided on August 
22 to me & charge under ss. 193, 511. 
When the facts were byought to the Magis- 
trate’s knowledge it was alleged that the 
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offence was-committed in relation to & pro- 
ceeding inthe Sub-Gourt, and 8. 195 (b), Cr. 
P. O., makes sanction imperative. 
The petitioner never raised’ this question 
_in the Appellate Oourt; -but he ‘can hardly 
be blanred because he is:only charged and 
convicted forfabricating: false .evidence to 


mislead the Court im regart to' the offence . 


of cheating, and the second charge is really 
ancillary to the first to:bring it into con- 
formity.with Tularam v: Emperor (2). But 
the offence for which he ie really convicted 
and could only be convicted,:is:that in rela- 
tion.to the Subordinate Court proceedings. 

: No:doubtin vacating the proceedings on 
the comparatively trivial i charge under 
8. 511,.and preferring to stand his trial for a 
' completed, offence mnder 5831923, the peti- 
tioner runs grave risk. of enhanced panisi 
ment ; but that is his. own concern. 

I find.that no offence under. as. 417, 511, 
Indian Penal Code, has been: committed, and 
if .petitioner is to .bere-triedrunder s. 193, 
Indian Penal Code, sanction should bea plied 
for-in the Court.of.the Subordinate udge, 
Mayavaram. The findings and sentence of 
the Sessions Judge :and: ‘Sub-Divisional 
Magistrate: are. reversed and‘ petitioner is 
released from his bail. His. re-trial must 
abide the decision of the sanctioning Court. 


CYN. V. O'S Contiction set aside. 


PATNA HIGH COURT. 
ORIMINAL Ravision No. 861 oF 1926. 
ec July 5, 1926)" © . 
* * Present :— Mr. Justicèà Macpherson. 
BOBHA MAHTON AND ANOTHAR— 
: eevee ber C Pron EEE: 
. | versus just 
EMPHROR-Oprrostts PARTY, . 
‘Penal Code (Aft: XLV of au 8. $79—Theft— 
cea het ep Vc t de —Offente. 
ihe Penal Cod : of most doubtful 
applicabile tothe class of case "dn: which the question 
DEPAN is i course of determination. in & civil 


` Complaingnt ‘sued the raiyat of a holding and the 


for possession of the holding on the all 
tion that the rdiyat had transferred the holding to 
accused in thea ce of a custom of bili 


= oecupancy holdings. The suit-was decreed but an 

inet the decision was filed by the rayat 
ane it wes after the filing of thisappeal that the com- 
plainant oblaine@l delivery cf possession of the hold- 
ing. "hrec daye thereafter thoaccused were alleged 
iu Lave eut and removed ghe Sepe growing on the 
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holding They were thereupon prosecuted and con- 
victed of an offence under s. 379 af the Penal: Code. 
d ew deve inis ae appeal filed by the ratyat was 


Held, that "under the circumstances of the cass the. 
conviction could not be upheld imnasmuch. as the ac- 
cused had no idea of ca to the 
rüiyat or wrongful loss to the com t, T 
having out and removedthe crops under the bona 
fide belief that they belanged to the raiyat, 

ume revision from a decision of the 

trate, Patna, dated the 4th May, 1926, 
bane ving that of the Sub-Deputy 
fetes Bibar, dated the 21st March, 1920. 

Mr Harihar Prasad ‘Sinha, for the Peti- 
tioners. 

The Government Advocate, for the Crown. 

JUDGMENT.—The facte in this case 
are as follows:—The landlord of the village 
sued Musammat Meghia and the petitioners 
of whom Rewa Mahton is her son-in-law 
and Sobha Mahton-is his uncle, for possds- 
sion of a holding which Meghia who was 
the raiyat had conveyed to Rewa, in the 
absence, it was alleged, of a custom in the 
village of transferability of occupancy hold- 
ings. The suit was decreed on the 28th 
October last and an appeal against the 
decision was filed by Meghia on the 14th 
November. On the 22nd November the 
decree-holder obtained delivery of posses- ' 
Bion and on the 25th the petitioners are 


' alleged to have cut and removed the crops 


growing on the holding. Upon the com- 
laint of the landlord's servant, the Sub- 
eputy Magistrate of Bihar on the 3let 
March convieted the petitioners of theft 
and sentenced them to fine. A few days 
later the appeal on the suit was decreed 
and on the 4th May the Appellate Oourt 
upheld the conviction under 8. 379 but 
reduced the sentence to a fine to Rs. 5. 
The present Rule was granted for the con- 
sideration of the conviction and sentence. 
During the hearing it was intimated ‘that 
a second appeal had just been filed in the 
High Court. 
support of the Rule it is urged that 
the accused took what was their own pro- 
erty and in any case did not act dishonest- 
5. because they took the crop under a 
ond. fide claim that it was their own pro- 
perty. The learned Government Advocate 
contends that the question of their inten- 
tion is to be judged by the position on the 
25th November. No doubt that is correct - 
and a person may commit theft of his ‘own > 
property, as indicated in illustrations (7) 
and, (k) to 8. 378. But in spite of the 
delivery of possession ofthe field which in 
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law put the landlord in poseegsion of the 
standing crop also, I am of opinion that in 
the circumstances of this particular cage 
Meghia and the petitioners were under the 
impreesion that the standing crop was Meg- 
his'sproperty,notonly becauseshe had gro 
it but also because the right to the feld on on 
which it stood was the subject ofan appeal 
filed prior to the date of delivery of posses- 
sion: ' Petitioners had in fact no idea of 
causing wrongful ‘gain to Meghia or 
wrongful loss to the decree-holder. Bectio 
379 is always ‘of most doubtful ap licabi]- 
ity to this'class of case in which the qyes- 
tion of property is pur in course of deferr 
mination in a civils 

The Rule is E and the con- 


victions and sentences are set aside. ‘The 
fines, if paid, will be refunded. 
Z. K. Bule made absolute. 


ALLAHABAD HIGH COURT. 
"ORIMINAL Mateni AN nai No. 212 or 
19 
October 20, 1928. 
Present:—Justice Sir Oeoil Henry Walsh, 
Kr., Acting Ohief Justice. 

Syed RAZA HUSSAIN— 
DONG 


EMPEROR A | FIDA ALI KHAN 


—Oprosita PARTY. 
Cr. P. C. (Act V of 1898), s . 626-—Transfer of case— 
. Grounds for transfer. 

Persons who engage in what may be called political 
or social controversies, or controversial matters in the 
a affairs of their own community, and what may 

described generally as public affairs and who 
oe to be unable to do so without bringing them- 
within, at any rate, an breach ‘of the 
criminal law, must take the 1 Courts as they 


encourage the public 
belief that the Judicial and' Magistrate Benches! can 

be into the arena of political and personal 
' strife by means of applicati the foundation of 
which is a deliberate attempt to involve members 
the looal Bench who havea public doty, to perform, 
in local and controversies. [sbid. 
t to. interfere with the course of 
by an order for transfer unless it 
i ble evidence that 


i utary provision local 
people must take the local Oourts sa they find. [ibid] 
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of. a ‘broad’ charge. against the 
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Ex iscellangoug application for. 
"Mr. Muhammad Husain, for the Appli- 


t. 
“tthe Gayernment Advocate, for the 
Orown. 

JUDG DGMENT.—This is one of those 
toallas Md difficult cages, „whioh 
are di ed Dy the ‘misleadin de crjp- 
tion ' ignitied Application for er. sa 
nite satisfied that, no grounds for 
fer exist, x tlie affidavit, which is put 


forward to ‘support it, is a scandalous and 
irrelevant document, which must be remov- 
ed ‘from’ thé’ file ‘of D e Oourt' where it 
ogght neyer to have been placed, and that 
I might confine’ myself to the” Simple 
duty ófdismissing this application. It is 
trae that there are two so-called complaints, 
against ‘the pártioülar | entleman who is 
trying ‘thé’ charge under s. 110 against 
the. applicant. ‘One of them is that he 
refused’ té mbke án order disclosing to the 
accused the names of,the witnesses for the ` 
prosecution. The circumstances under 
which hédid so do not very 'clearl 
pear. My attention has not been drawn’ to 
any provision of the law which has been 
broken: in’ this. matter,- 'and I decline to 
regatd that a3 8 serious allegation in any 
way affecting this application: The other 
allegation is” that he has shown “extra- 
ordiriary leniency " to 'the witnesses ae 
the prosécution. What does this ‘mean 
It is one of those vague and general sal 
gestions which baia A mean nothing, 
except ‘a desire be offensive. What it 
ans ‘do ‘not know, cr BO far as 
am usain for the applicant 
whs ablé' to whe me an explanation. Tt 
appears that a gentleman of the advan 
age of 55,'in the month of June, in i4 
courgb of his duranee vile, in the witness- 
box, which “theluded, three days’ crpes-exa- 
mihatiori, was offered a chair by the Magij- 
trate, Whether this was an dot of leni- 
eney, of mis- bed courtesy, 1 do not gto 
to' ehqujre. ve no hesitation in hold. 
ing that it is. not an adequate ground for 
Magistrate, of 
having treated the witnesses for the . pro- ` 
secution with extraordinary leni enoy and 
undue favour. The rest of the e affidavit 18 
of the most irrelévant character possible 
to conceive. It is difficult to` summarise 
65 paragraphs of this pert of stuff in a 
compendious stateme but, generally 
speaking, i it consists A ere of roving 


* 
2 


, gather, of the 


"inadequate ma ] | led i1 
WA and unconsciously ` inflicting. 


“not concerned, 
were 


‘jon was 


abont the ma 
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charges of 
dun Sorsedutidn on the part, so far as I can 
District Magistrate and his 
subordinate officers and of the Police’ in 
the District of Banda, where this applicant 
resides. It opens up past matters, it flings 
charges against persons who have nothing 
whatever to do with this particular case, 
and it is one of the most unjustifiable 
documents I have ever seen filed in a 
Oourtof Law. There is‘ an old saying that 
“if you only throw enough mud some i8 
certain to stick." Whether that was the 
object, of the affidavit is no concern of mine. 
But there is a fundamental and nnanswer- 


‘able objection to the practice of filing such 


I would-appeal to the pro- 
High Court, if they bere 

regard for their own reputation for 
St fessional conduct to abstain from lend- 
ing themselves to such outrageous proceed- 
ings. The objection to such a proceeding 
is fairly obvious and ‘not difficult to state. 
Tf the Court is silent with regard’ to such 
matters, which are, of course, highly con- 
troversial, it is ussumed because proceed- 
ings in a Court of Law are public and it ia 
impossible to restrain or control the publi- 
cation of matter, however offensive—it is 
assumed possibly only by ignorant and 


affidavits, and, 
fession in this 


' gtupid people, who haye no opportunity of 


investigating such matters possibly by per- 
ps xi engl to know better, that there 
ia something in it or such allegations would 
not be made. Lf, on the other hand, e 
Court endeavours to form an Gala Gn pon 
h matters, itis domg 80 obviously on 
e terials and may be led into 
serious error, 1 licting 
injustice or undeserved pain upon. indivi- 
duals. For example, & reference in an iff- 
davit of this kind to previous cases, in 
which the trying officer in this case was 
ja clearly xdi m If it 
relevant, it would be the duty of the 
re-open and judicially deal with 
revious matters which have no concern 
with the matter the Opurt is called upon 
to decide. The attempt to investigate such 
matters upon affidavit evidence would in- 


Oourt to 


“ Volve a protracted end probably useless en- 


quiry, and the Court necessarily feels itself 
embarrassed in dealing with the matter at 
all leet it should be'thought that any opin- 
expreseed without adequate ma- 
Oe tter, but I think it is due to 
d to draw: attention 

I k . 


the persons concerne 
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misconduct, malicious and un^ $o what the Government Advocate pointed 


out to the Court, namely, that between the 
time when thischarge was formally begun, 
and the current procesdings, about which 
complaint is made by the epplicant, there 
hes been a complete change in the per- 
sonal of the officiala who are charged broad- 
cast with this alleged prejudiced and un- 
fair conduct, So far as I am ‘concerned 
with regard to the transfer application, I, 
am only repeating what I have said over 
and over agsin that in my view persons, 


‘who engage in what may be called poli- 


tical or social controversies, er controversial 
matters in the local affairs of their own 
community, and what may be described - 
generally as public affaire, and who happen’ 
to be unable to do so’ without bringing 
themselves within, at any rate, an alleged 
breach of the criminal law, must take the 
local Courts as they find them. There 
seems to be an impression abroad that 
you have only got to make yourself snffi- 
ciently objectionable to the local Magis- 
trates, or the local authorities, BO as to 
incur their displeasure, to render any judi- 
cial officer in that particular district unfit 
to try your case. It is often put in argu- 
ment, and believe it is sometimes to be 
found ‘in decided cages. that it ie sufficient ' 
to found an'application for transfer that 
the applicant is apprehensive that he will 
not get a fair tri That is not the law. 
There is not the slightest justification for 
Buch s conclusion, and there is ample au- 
thority throughout India establishing the 
contrary. There are instances of foolish - 
orders, which can, no doubt, be found in 
the reports in which some support seems 
to be lent to that idle proposition. No 
Court ought to interfere byar order for 
transfer unless it ia aatisfied by clear and 
unimpeachable evidence that the Oourt, or 
individual, from whom it is proposed to 
transfer the case, has ‘by some personal 
conduct rendered himself unfit, or unlikely 
to give the accused a fair trial Subject 
to that salutary provision’ local people 
must take the local Courts as they find 
them. ó faras the High Oourt is con- 
cerned it ‘will not encourage the publie 
belief that the Judicial and Magistrate 
Benches can be dragged into the arena of 
political and personal strife by means of 
applications, the foundation of which is a 
deliberate attempt to involve members of 
the local Bench who have a public duty to 
perform, in local and personal controversy, 


\ 
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In this country, it seems to me, although 
at one time there was a tendehcy to check 
the current of applications of this kind, 
that latterly that tendency has increased, 
and the idea has grown that you have only 
got to throw enough mud to be sure that 
some will stick, and by yourown instru- 
mentality to: drag the Magistrate from his 
Position as president of the tribunal into 
the arena of the actual dispute itself, by 
' unjustifiable attempts to interfere with 
the performance of hie dutyrand by asper- 
Blons cast upon him, in order to justify an 
allegation that he is unfit to try your case. 
If that were the law certainly it is not—the 
result would be that the worse the conduct 
of the accused, the more unjustifiable the 
attacks made upon the tribunal, thestronger 
his case would become for representing to 
the High Court that the tribunal was unfit 
to try the case.. Oarried to its logical con- 
clusion that sort of conduct would render 
many of the Magisterial Courts unable to 
carry out their public duties, 

I have made it quite clear that there is 
no ground, in my opinion, either in the 
affidavit, or in any reasonable suggestion 
which can be ‘made, for the notion that 
Mr. Liakat Husain, Deputy Magistrate of 
the First Olass, who is trying this case, is 
unfit to do so, or that he has committed 
himself in any way to, any course of con- 
duct which could be regarded as having 
‘the faintest.shadow of justification for this 
application. The only legal und would 
be that he has by his bka either on 
the Bench, or elsewhere, shown that he is 
unfit to give the applicant a fair trial. 
There are two Bides to every question, and 
it would be a monstrous injustice, and I 
should be unfit to ocoupy the position I 
hold, if I useda single expression which 
would justify any sane person in suppos- 
ing that either in my mind, or justifiably 
in the mind of any reasonable person, there 
lingered the faintest suggestion that this 
gentleman was unfit to complete the trial 
in this case, [ am satisfied that no more 
unfounded application for tranafer was 
ever made thanthis. On the other hand in 
such cases it is difficult to retrace one’s 
steps and undo the harm that has been 
done. You cannot recall the past. Iam, 
therefore, going out or my way to take a 
course, with the consent of the applicant, 


which tomy mind is more inthe public 


interest than merely dismissing this appli- 
cation and allowing things to take their 
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course, There are two proceedings, one 
under s. 110 of the Or. P. O. (the badmashi 
section) and one under g. 504 of the Indian 
Penal Oode for interfering with a witness 
or the dus course of justice, and they stand 
upon a slightly different footing. The exist- 
ence of the latter charge makes the course 
which I have finally decided to take some- 
what more difficult, but nonetheless I am 
convinced that what Iam going to do is in 
the bestinterest of every body. The charge 
under s. 110 was instituted by an order 
somewherein March. The actual proceed- 
| A 
large number of witnesses have already 
been called and some 200, it is ssid, though 
possibly that figure ia an exaggeration 

may yet haveto becalled. It ig obvious 
that such & proceeding .must loom very 
large in the criminal proceedings in tho 
Magistrate Oourte, and hold up a great 
deal of other useful work. The object of 
the section is, as everybody knows, to use 
a colloquiglism, to keep the man quiet, In 
this perticular case the applicant, who is 
the respondent to that proceeding, rightl 

‘or wrongly, isso completely out of touch 
with the, authorities, and is nursing, again 
whether rightly or wrongly is not the qaes- 
tion, such a sense of personal grievance 
that he has sworn, and. repeats through 
his Oounsel before me, that his honour 
and liberty are bound to be lost if he stays 
in the District of Banda. It, therefore 

would appear in the interest of everybody 
concerned that he should not stay in the 
district. Probably nobody would be more. 
satisfied than the authorities who have, ag 

they consider, been conipelled to take this ' 
proceeding, and I, therefore, in the publie 

interest, without expressing any opinion 

one way or the other, except the very clear 
and positive opinion that no legal ground 

exista for this application, accept the under- " 
taking of the applicant, through Mr^ 
Muhammad Husain, that he will remain 

outside the District of Banda for the next 

‘three years. On that understanding I 
grant a stay of the proceedikg under s 

110 of the Or. P.C, Three years is along 
time. Mr. Muhammad Husain shggested 
that ashorter time would meet the cage 

It may be that it will I hope it wil 

When bitter feeling exists between either 
parties or individuals, one of the best cures 
is abstention from one another. It may be 
if there are faults on one side, or the 
other, that in less time than three years 


‘168 HEC 
ed 
more reasonable counsels will prevail and 
the gentleman. in Question will be regarded 
as. to be trusted to return to the district 
with the full agreement of the authorities, 
with. whom for the present he seems to be 
on such bad terms. 
to him on the one hand and the District 
Magistrate on the other-liberty-to-apply to 
me, or anySingle Judgeif I am not sitting 
in the High Oourt, to abbreviate the term 
. of this order. On the other hand if the 
"ir without the consent of & Judge 
o 


trict of. Banda within-the period, he will 
commit a-breach of this personal under- 
taking: given by him through his Counsel, 
which.is ‘intended by me to have the force 
of an injunction, and will render himself 
liable to .the penalties usually consequent 
upon personal disóbediencé to an order. 
In other words he will be guilty of con- 
tempt of Oourt, and on the matter being 
brought before the High Court, he wil] be 
liable to.be dealt with as such, and further 
it will be open under this order for either 
the Bub-Divisional Officer, or the District 
istrate, to apply to this Court for 
libexty to continue the proceedings which 
I propose to stay. On the above terms I 
stay the proceedings against the applican 
under s. 110 until further order. i 
I now come to thè more troublesome 
' question under 8. 504 of the Indian Penal 
Code. I recognise the force of the Govern- 
ment Advocate’s submission on that point. 
It is a more serious matter to stay such pro- 
ceedings under what may be regarded as 
to a large extent a consent order, than it 
is to atay proceedings under s.110, where 
.the person charged is willing to remove 
himself from the district. Interference 
. with witneases and the course of justice 
guring proceedings is, of course, always 
reprehensible and unjustifiable and may 
be very serieus. The District Magistrate 
obviously took*that view in directing pro- 
ceedings, although the person offended pre- 
ferred not to become the complainant 
himself. But on the whole having regard 
to the difficulty of allowing that proceeding 
tosubsist; after accepting an undertaking 


‘from the applicant to remain out of the - 


district for three years,'I have come to the 
conclusion, which I hope is equally in the 
public interest, thateven that may be allowed 
to remain dorfhant for the present. I, there- 


ioie, direct that, provided the applicant 
Mace . " 
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Bo I will reserve both: 


the High Ceurt, or of the District Magis- - 
trate, returns to any place within the Dis- 


J 
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before. me commits no breach of the under-- _ 
taking which has been given in the other 
proceeding, which I have just dealt with, 
&ud provided that & Judge of the High 
Court Bees no reason why, on the applica- 
tion of the District Magistrate, that pro- 
ceeding should be revivéd on any sub- 
sequent date in spite of the applicant hav- 
ing complied with his undertaking, I grant 
a stay of that proceeding a until further 
order by this Court. Ifthe undertaking is 
fully carried out the proceedings will come ' 
to an end at the end of neee years. 

In case the question should arise here-' 


.after, 1 desire to make it plain that the 


intention of this order is 
years’ und ‘ing is ied out on the 
part of the applicant, and no necessity 
arises for any application to this Court, or 
any further order in the matter, both pro- . 
ceedings under s. 110 and 504 should then 
be withdrawn by the District Magistrate and- 
terminated, without prejudice, of course, to 
any other proceeding which another Dis- 


that ifthe three: | 


‘trict Magistrate may think it right to bring : 


with regard to other matters. 
This order is to take effect from the 14th 
of November, from which date the three 


| years will begin to run. If after that date | 


during the current year any emergency 
should arise requiring thé presence of the 
applicant in the district and he is able to 
obtain the consent of the District Magis- 
trate and the Government Advocate, 1 will, 
on application to me, grant that conces- 
sion, ( 

Z, Ka Order accordingly. 


OUDH CHIEF COURT. 
ORIMINAL REFERHNOR . 61 oF 1926. 
November 17, 1926. 
Present: — Bir Louis Stuart, Kr., Chief 

Judge. < 
. , BHAWANI BHIK AND ANOTBR— 
Ac CUSRD— Á PPLICANTS 
,ver8u8 " 
EMPEROR—Opposirs Parry 


07 perane. : 
There is nothing in the Cr. P. O. whioh requires 
a M te in a summary case “to place upon the 
record the notes of the evidence or a full statement of 
the examination of the accused persons, 
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Uaso reported by the First Additional 
Bessions Judge, Bara Banki, dated the 15th 
November, 1926. f 


JUDGMENT.—The reference of the 
learned Additional Sessions Judge of Bara 
Banki.raises a question of some importance. 
Pandit Suraj Nath Sapru, a Magistrate 
exercising First Olass powers in the Bara 
Banki District and duly authorised under 
s. 260 ofthe Or. P. O. to try cases sum: 
marily, heard a case summariy,.in which 
two persons were charged with theft under 
8. 379 ofthe Indian Penal Oode, convicted 


them and sentenced them to non-appeal-. 


able sentences. The learned Sessions Judge 
has taken exception to the fact that the 
learned Magistrate did not placa upon the 
record a note of the evidence of the prose- 
cution witnesses or of the defence witnesses. 
He further took exception to the fact that 
the learned Magistrate did not record the 
examination of the accused upon the re- 
eord in the form under s. 364 of the Or. P. 
O. Upon these grounds he has referred 
the matter to the Chief Oourt with the 
suggestion that the proceedings should be 
set aside and the case re-tried. The learned 
Magistrate has submitted an axplanation, 
which I accept as absolutely accurate, to 
the effect tbat, although he did not place 
upon the record any note of the evidence, 
he made notes of the evidence for his own 
use which he destroyed after the case was 
disposed of, and further, that he examined 
the accused persons according to the pro- 
visions of s, 364 though-he did not record 
more than a brief note of the examination 
on the record. 
Cr. P. O. which requires a Magistrate ina 
summary case to place upon the record the 
notes of the evidence or a full statement 
of the examination of the accused persons. 
The learned Magistrate has committed no 
irregularity and he has not departed from 
the proper procedure. The whole object 
. of entrusting qualified Magistrates to try 
certain cases summarily will be defeated 
if Oourts in revision lay down rules of 
procedure for the hearing of summary cases 
which would in effect provide a procedure 
similar to the procedure required in 
cases which are not tried summarily. I 
see no reason, on examining the judgment 


of the learned Magistrate, to suppose that: 


he has tried the case otherwise than care- 
fully and correctly. I find noreason of any 
kind for interfering in revision. I accord- 
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There is nothing in the' 
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ingly reject this application and return 

.the papers, , sae 
G. H, Application rejected. 


PATNA HIGH COURT. 
OngiuiNAL Ravision No. 246 or 1926. 
June 30, 1928. 

Present: —Mr. Justice Adami. 
ARJUN KURMI AND OTHHRS— 
ÁCOUSBD—PHTITIONBERS 


versus 
EMPEROR—Opposira Parry, 

Cr. P. C. (Act V of 1898), ss. 154, 860—Inyformation 

ven to Police before commission of offenes, whether 

iret Information Report—Criminal trial —Rvi. 
recording of—Statement, how to be read out—Proce- ` 
dure—Objection, when should be taken. 

Beotion 360 af the Or. P. O. does not require that 
an endorsement or certificate should be made or given 
that the statement of a witness has bean road over to 
him, so that where such endorsement is made but is 
defective ıt is impossible to hold merely on the basis 
of the endorsement that the depositions were not read 
over ia the witness in the preeenoe of the accused. [p. 

col 2. 
` Where an objection is taken on the ground 
provisions of s. 360 of the Or. P. O., bee not tone Ka 
served, it should be taken immediately after there has 
pa A E. to comply with the provisions of the 

Wen, 

Section 360 of the Or P. C. does not la 

the deposition of a witness should be RA 
him within the hearing of the accused. n 
the accused or his Pleader is doubtful as to tha 
manner in ch the statement of a witness has been 
recorded or as to any point in the deposition, he 
would have a t to urs the depoeition should 


should be made at once. [p. 111, ool. 2, p. 112 
A statement made bya person to the Polis chad 


pons go 


, 


r committed at the 
time when the person who*made the statem: toh 
Police saw the mob. [p. 112, oo}, 1.] E 


Oriminal revision &gains&an order of the: 
Sessions Judge, Patna, dated the 29th of 
Baron, ee Gas Beas of the: Magis- 
trate, Firs i , dated’ à 
October, 1925, i mA 

Sir Ali Imam and Mr. B. C. Sinha, forthe: 
Poche Gov i ? 

e vernment }Advocata, for: 2 
posite ‘Party. "a ONE . 
JUDGMENT..— The petitioners 
Ajodhya Kurmi, Ohaha, Arj ürmi - 
Kirat Kurmi, Shibu Lal, kaa a 
and Bhamlal Mahto have been convicted 

2 \ 


10 
under 6. 148 and sentenced to six months’ 


.rigofbus imprisonment each; the rest of 
the petitioners have been sentenced to 


three months’ rigorous imprisonment under 
s. 147, Indian Penal Code. Ajodhya and 
Shamlal Mahto have each been sentenced 
to six months’ rigorous imprisonment 
under s. 326 and Ohaba has been sentenced 
to four months’ rigorous imprisonment 
under 8, 324, Indian Penal Code. TAM 

It appears that there are two adjoining 
villages, Bagarpur, inhabited by Gwalas, 
and Sirsi chiefly inhabited by Kurmis.. In 
Sirsi, near the pathway running from 
Bagarpur, there isa tank called the Sadhava 
Khata. According to the case brought 
out by the prosecution evidence, on Mon- 
day the 6th April, 1935, at about 10 a.x. 


. Manu, Bhatu and others of village Sagar- 


‘Sagarpur men oppos 


.the cattle. 


pur took their buffaloes to drink water at 
the Sadhava Khata. ` The buffaloes fouled 
the water and cowherds of Sirsi abused the 
Magarpur men for this reason. There was 
&n interchange of abuse and then Manu and 
his companions took b&ck the cattle to 
Sagarpur. At &bout ll o'elock a mob of 
60 or 70 men came from Sirsi to Sagar 
ur to attack the 8 pur men. The 
E them and there 
was & fight between the two parties Just 
south of the Sagarpur village. Manu was 
atruck with a lathi and Ajodhya -Mahto 
cut off his thumb with a sword, while 
Ohaha struck Manu with a sword on the 
left side of ‘the chest. After the fight, the 
Sirsi men drove away the. buffaloes of 
Sagarpur and. impounded them. The 
chaukidar, Bihari Dusadh, went to the 
Bakhitiarpur Police Station, which is eight 
miles away from Sagarpur, and informed 
the head constable there that while he wag 
reaping his crop, he saw & mob of about 
100 men armed with lathis, garasas and 
swords going from Sirsi towards Sagar- 
pum Heh made an inquiry and heard 
that many tr buffaloes had grazed 
the crops in Sires and that, therefore, the 
Sirsi men were going to Sagarpur to seize 

The and constable ' went to 


Pagar ur and found Manu wounded, he 
too Manu'a statement, and Manu's story 


was that, while the Sagarpur buffaloes : 


were drinking at the Sadhawa Khata some 


of them strayed into the crops, and some . 


of the Sisri men had come up and tried 


to seize the buffaloes but the Bagarpur. 


Gwalas managedeto get their buffaloes 
home. Sometime after that the petitioners 


1 
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and others had come in an armed mob to 
Bagarpur. “This statement of Manu | was 
treated as a First Information, and it is to 
be noticed that the story of what had 
happened in. the morning at the Sadhawa 
Khata differed from the story as to the 
cause of the attack by: the Sirsi men given 
in the prosecution evidence. The writer 
head constable found blood and the out 
off thumb of Manu on the spot pointed 
out by the Sagarpur men as the scene of 
the fight. j : 

The defence story was that on the 5th of 
April, the Sagarpur cattle had grazed the 
fields of the Birei men and the Sirsi men had 
rpur men were 


angry at this and came in a body on the 6th 


: April with a large number of cattle and 


proceeded to graze the Sirsi lands. When 
the Sirsi men tried to take the cattle, in 
order to impound them, there was a fight 
and the Sagarpur people succeeded in rescu- 
ing their cattle. None of the Sirsi men were 
wounded. To back the story, the pound- 
keeper was called but the Oourta below 
have found that his evidence was false 
and that the receipts were got up. Asa 
matter of fact the Birsi men had impound- 
ed the Bagarpur buffaloes on Monday the 
6th and in the evening the Sagarpur people 
released them, 

.Áfter considering the evidence, the 
learned Bessions Judge has come to the 
finding that the prosecution evidence with 
regard to the cause of the KE namely, the 
fouling of. the water earlierin the morn- 
ing, was not the true cause, and he believed 
that the information given by Manu that 
the Sagarpur buffaloes strayed from the tank 
and ate the crops of the Sirsi men was the 
real cause of the trouble. ! 

With regard to the actual occurrence 
he found that the Siri men did come in 
a body to Bagarpur and attacked tha 
Sagarpur men at the place pointed out 
by the prosecution witnesses. He held 
that the Sirsi men made an attempt to 
seize the Sagarpur cattle at Sagarpur in 
order to impound them; he disbelieved 
the story of the defence that the occurrence 
took place at Sirsi. 

The learned Sessions Judge held that, 
though the prosecution’ case differed in the 
matter of the cause of action or occa- 
sion of the fight from the First Information, 
he would not be_justified in rejecting the 
whole case on that account. It was found 
by both the Oourts that each one of the 


B 
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petitigners took part in the fight and. that 
they have been rightly convicted.. > 

Sir AH Imam on behalf of the peti- 
tionera contends that the trial ie. vitiated 
by the fact that the provisions of s 360 
of the Or. P. O. have not baen followed in 
the case of four of the witnesses. He 
points to the endorsement at the end of 
the depositions of each one of these wit- 
nesses. At the end of the deposition of 
prosecution witness No. 1 the endorse- 
ment is "Réad over and found correct” 
aud itis signed by the witness who ia an 
Assistant Surgeon. His cross-examination 
bears no endorsement except the signature 
ofthe witness. Prosecution witness No. 11 
is a Sub-Deputy Magistrate who was ex- 
amined in English. At the end of his 
deposition the endorsement in his own 
writingis “Readand admit it to bo correct” 
signed by the witness. There is also an 
endorsement by the peshkar "Read out by 
the witness and admitted by him, to be 
correct.” After that there is the further 
oross-examination with the endorsement in 
the witness'a handwriting "Readand I admit 
it to becorrect” signed by the witness. At 
the end of the examination-in-chief of the 
prozecution witness No. 12 there was an 
endorsement in his handwriting “Read and 
found correct" signed by the witness; there 
was also the endorsement by the peshkar 
“Read out by the witness and admitted by 
him to be correct."  At'the end of his 
cross-examination there is the endorsement 
by the peshkar "Read out by the witness 
and explained in Hindi and admitted to be 
ebrrect.” Similarly in the case of prosecution 
witness No. 13, a Sub-Inspector of Police, 
there is the endorsement "Read and admit- 
ted to be correct" in his writing and signed 
by bim, and also the endorsement "Read 
out by the witness and &dmittted by him 
to be correct.” At the end of his cross- 
examination there is a similar endorsement' 
by him and by the peshkar, | 

Sir Ali Imam contends that these en- 
-dorsements show thatthe direction given 
in s. 360 that the deposition should be 
read over to the witness has not been. 
observed and s. $60 being &' mandatory 
section, the trial will be vitiated since 
the evidence of these witnesses will be in- 
admissible. 

Now, this contention has not been raised 
in either of the Courts below and no 
objection was made in the trial Oourt.. 
There is nothing- before this Court to 
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was duly recorded and the 
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show that the provisions of s. 360 were 
not in fact carried out. The Code does 
not require that an- endorsement or certi- 
ficate should be given, and it is impossible 
to say whether, though the endorsementa 
take the form they do, the depositions 
were not read over to the witnesses in 
the presence of the accused. It ig not 
contended that the reading of the deposi- 
tions was not in the presence of the ac- 
cused, but the rulings of the Oaleutta 
High Oourt have been relied on and it 
is urged that the depositions were .not 
read out or over within the hearing of 
the accused. While the petition, which 
is supported by an affidavit, states that 
the depositions were not read out, the 
learned Magistrate in his explanation states 
that "thé evidence of all the witnesses 
, Tovisi 

s. 360, Or. P. O.,- were fully bed 
with. The depositions were read over in 
the presence of the accused and their 
lawyers and were duly interpreted to the 
Witnesses in the Hindi language; no objec- 
tion was taken at the time by any accased 
as to his not being able to follow or 
understand the evidence of any witness.” 
As against ‘the affidavit I have the state- 
ment of the Magistrate and there ig no 
reason to disbelieve the latter. If an ob- 
jection is taken on the ground that the 
provisions of 8. 360 have not been observed 
that objection should be taken at once 
after there has been a negleot of the pro- 
visions of the law. It is useless to come 
up in revision and put forward this point 
for the firat time, for the Oourt hag no- 
thing to go upon. Section 380 does not ' 
lay down that the deposition should be 


read over to the witness within the hear-e- | 


ing of the accused-and in fact su 

to s. 360 would seem to point to Ts tact 
that the purpose of the stction was to 

enable the witness to safeguard himself 

for that sub-section makes noe mention 

about a casa where the accused does not 
understand the. language in which the 
deposition is taken down. Had it been the 
object of the Legislature to ensure that 
the acoused should understand and hear 
the evidence as it is read out, they would 

surely have made provision ‘in sub-s (3j 
for the interpretation of the evidence 80 

that the accused might. understand it 

There is no doubt, that, if ^the accused | 
or his Pleader is doubtful as to the manner 
in which statements of & witness have 
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been recorded or as to any point in the 
deposition, they would have a right to 
ask that the deposition should be read 
over to them, s8o' that they can satisfy 
themselves as to what has been actuall 
recorded, but that demand should be made 
at once. Considering that this contention 
has not been raised until this stage, I am 
of opinion that it cannot be mades ground 
for interference in revision. 

With regard to the merits, Sir Ali Imam 
urges that, as the prosecütion case has not 
been believed with regard ‘to the occa- 
sion and cause of the fight, the Courts 
were not justified in basing their convic- 
tion on the evidence as to what happen- 
ed afterwards. The Courts have found as 
a fact that the fight occurred at the time 
and at the place deposed to by thé pro- 
secution witnesses, The difference in the 
story with regard to the cause and the 
occasion of the fight is not really very 
great, the only ditferenca being whether 
the quarrel was about the fouling of 
the water or about the straying of the 
cattle from the water to the fields of the 
Sirsi men. The prosécution witnesses were 
evidently eager to show that there was 
no blame on'their side. The actual occur- 
rence has been fully proved by the evi- 
dence given by the proseóution and on 
that evidence I am satisfied that the Courts 
below. were justified in finding that thé peti- 
tionerscommitted'an offence. 

he last point taken is. that the staté- 
ment made by Manu was not the First 
Information apd was inadmissible in evi- 
dencé, seeing that previously the chaukt- 
: dar Bihari: Dusadh‘ had given information 
at the Thana. In my: opinion, the informa- 
,tion given by Bihari Dusadh at the Thana 
cannot’ be- taken to be a First Information. 
He merely stated that he saw a mob of 
men armed with lathis, garasüs and swords 
going from Biri towards Sagarpur; be did 
not give «any information of an offence 
having be&n committed. The reason for 
their going he learnt by hearsay, and, so 


fares he knew, when he gave information; 


no crime had yet been committed. The’ 
head constable to whom" he made the 
statement-was' not‘empowered to investi- 
gate the- offence, if committed, and, in my 
opinion; the Oourta below ‘wéte justified 
in, treating‘the statement of Manu as the 
First Information. - In any case; even if 
Manu's stitemient' were’ omitted and treat-: 
ed as inadmissible‘ there: would be very: 
i 
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little difference, for'the prosecutitn case 
was satisfactorily proved by the prosecution 
witnesses. 

It is urged that Shiblal and Sham 
Narayan sre Kayesths and would not join 
in the riot; bnt the Courts below have 
found as a fact that these two men were 
present, and that is sufficient. _ 

_ I ean see no reason to interfere, and re- 
jeot the application: 


The petitioners wil] surrender to their 
bail to serve out the remainder of their 
sentences. 


Z. K. Application rejected. 


PATNA HIGH COURT. 
ORImINaL RuvispoN No. 355 or 1926. . 
t4 June 15, 1926. 
Present:—Justice Bir Jwala Prasad, Kr., - 
and Mr. Justice Macpherson. 
ANWAR ALI—AoOQUSHD— Purrrionae 


"P -  - versus . 
Tas CHAIRMAN, DEOGHAR 
P MUN IOTPALITY —Orrorrra PARTY. 
onthal T" ustice Regulation 
8.4 (1) (st) Cr. P. C. “(det V of mA ru 
Sonthal Pargannas—Acguitial by Magutrate—Revinon 
hether can set ande acquittal — 


Bonthal Pargannas Justice ulation, the Oommus- 
sioner ofthe Bhagalpur Division can erercise the 
powers of a High under s. 439 of the Or. P. 
O., and can set aside an order of acquittal passed by 
a Magistrate. In such a case the jurisdiction of the 
Patna High Court is excluded xd it ‘cannot revise 
= passed by the Commissioner. [p.115 ool 


Oriminal revision from..an order of. the 
Oommissioner of the, Bhagalpur Division, 


: dated the 23rd April, 1926. 


Mr. M. Yunus, for the Petitioner. ^ 
The Government Advocate, for the 
Opposite Party. 


The'Ohairman of the Munidipality moved ` 
the Commissioner of the Bhagalpur Divi- 
sion’ aj tthe’ order of acquittal and the 


` 


. P 
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April, 1926, sət aside the acquittal and 
directed re-trial of the petitioner. 
' Aggrieved -by this order of the Commis- 
sioner the petitioner moved thia Gourt under 
8..139 of the Or. P. OU. and obtained a Rale 
by this Court on the 27th May, 1926, which 
runs as follows: “This application will be 
heard bythe Oriminal Bench. Issue the 
usual notices, Let further proceedings 
be stayed’ pending the disposal of this 
‘application.’ Accordingly aletter of this 
Court Memo. No. 1477 Or. A, dated the 
‘27th May, 1926, forwarding a copy, was ad- 
‘dressed ,by the Assistant Registrar to the 
"Commissioner of Bhagalpur enclosing copy 
of letter No, 1477 Or. A ofthe same date 
to the Deputy Commissioner of the Sonthal 
Parganas, calling upon the latter tosubmit 
the original record and to stay further 
proceedings and'requesting the Oommis- 
sioder to forward the original record and 
proceedings in his own Court. In reply 
to this letter the Commissioner in his 
letter No.'98 J/V, dated the lst June, 1926, 
pointed out that he had dealt with the 
eass unders. 439 of the Or. P. O. in the 
exercise of his power as theHigh Court of 
the Sonthal Parganas under s. 4 I (it) (b) of 
the Sonthal Parganas Justice Regulation, V 
of 1893, and consequently the requisitions 
issued by the High Court were issued by 
in&dvertanoe. He also intimated that pend- 
ing further orders ofthe Court, the record 
of the case has been withheld and the 
Deputy Commissioner has been asked not 
“to take any action upon the order of this 
‘Court dated the 27th May, 1926. 
"Oonaidering the importance of the ques- 
‘tion raised by the Commissioner of Bhagal- 
pur, the Government “Advocate was asked 
to appear. The case was argued at great 
length on both sides. The complainant, 
‘Chairman of Deoghar Municipality, has also 
‘appeared in this case through Mr. Yunus. 
The first question is whether this Court 
hadany power to pass the order of the 
27th May, 1926. In the application of the 
‘petitioner on the basis of which the afore- 
‘said order was passed the petitioner prayed 
that the order of the Commissioner setting 
aside ‘his acquittal and directing his re-trial 
‘be set aside. It was also prayed that the 
proceedings re the trial of the Ear dd 
started upon the basis of the order of the 
‘Commissioner be set aside. The Oommie- 
sioner says that he ‘passed the order in 
uestion asthe High Oourt of the Sonthal 
arganas under g. 4 I (it) (b) of the Sonthal 
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Parganas Justice Regulation,- V .of 1893- 
Section 4 of that Regulation says that the Or- 
P. O. of 1898 shall have effect in the Sonthal 
Parganas, subject to the modifications 
indicated ia that section. The mostimportant 
modification is the constitution of the Oom- 
missioner of Bhagalpur as the High Oourt 
for certain criminal cases in the Sonthal' 
Parganas within the meaning of the term 
as defined in s. 4 ol. (tv) of the Or.P. O. 
The “High Court" in this section leaving out 
the words with which we are not concerned, 
means the highest Court of criminal appeal 
or revision for any local area; or, where 
no such Court is established under any law 


"for the time being in force, such officer as 


the Governor-General in Oouncil may 
appoint in this behalf. The High Oourt 
within the Province of Bihar and Orissa 
known as the Patna High Oourt established 
in 1916 under. the Letters Patent of that 
year isthe highest Oourt of Appeal in the 
civil and criminal matters and exercises 
revisional jurisdiction under a. 439 of the Or. 
P. O. The jurisdiction of this Court is modi- 
fied by the Sonthal Parganas Justice Regula- 
tion V of 1893 referred to by virtue of the 
definition of High Court with respect to 
the area called the Sonthal Parganas given 
in that section. Olause Iof that section 
defines the “High Court" (i) in reference 
to proceedings against European British 
subjects, or persons jointly charged with 
European British subjects, the High Court 
of Judicature at Fort William in Bengal 
(now inthe Province of Bihar and Orissa 
the High Oourt of Patna): and (ti) in 
reference to proceedings against other 
persons, (a) in cases tried by the Oourt of 
Session and in appeals unders 417 from 
original or appellate orders of acquittal, the 
High Oourt of Jadibature at Fort William 
in Bengal; and (b) in other cases, the 
Commissioner. Sub-ol. (i) of cl. I applies 
only to cases against European Briti 
subjects and we are nof concerned wit 
that case. We-are concerned with 8ub-cl. 
(it) of cl. L In cases coming under that 
sub-clause the High Oourt of Patna has 
jarisdiction in the area called the Sonthal 
arganas. In cases not coming under that 
clause, in other words, in other kinds of 
cases, the High Court of Sonthal Parganas is 
the Oommissioner of Bhagalpur. ME. 
The question then is whether the present 
case comes under ol. (a) or cl. (b) of sub- 
cL (ii). The present is a case of an &ocused 
person tried by the Sub-Dejfuty Magistrate 
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of Deoghat for offences under the Bihar 
and Orissa Municipal Act which is in force 
in the Sonthal Parganas. The accueed (peti- 
tioner) was acquitted by the Sub Deputy 
Magistrate. The order of acquittal was 
appealable and was also revisable by the 
High Court unders. 439 of the Cr. P. O. 
An appeal, against an acquittal is allowed 
only to the Local Gauvernwent and it lies 
only toa High Oourt. Any private person 
just like the complainant might invoke the 
revisional powers of the High Court to set 
aside an order of acquittal under s, 439 or 


the High Oourt may of its own motion set 


aside such an order. There was no appeal 
in the present case by the Local Govern- 


ment under s. 417. Ifthere was an appeal. 


it would have lain only to the High Court 
of Patna under cl. I (it) (a) of s. 4. The 
Chairman of the Deoghar Municipality who 
was thecomplainant in the case applied 
to the Commissioner of Bhagalpur to set 
aside the order of acquittal in his capacity as 
“the High Oourt of the Sonthal Parganas. 
The learned Government Advocate con- 
tends that the matter dealt with by the 
Commissioner under s. 439 came under cl. 1 
gn (b) ofs.4. His contention is that.the 
ign Court of Patna has only jurisdiction 
eal with appeals under s. 417 against 
'an order of acquittal and thatit has no 
power to deal with such an order under 
8.439 of tbe Cr. P. O. and that the Oommie- 
sioner of Bbagalpur is the High Oourt in 
such matters. Mr. Yunus on behalf of the 
petitioner resists this contention of the learn- 
ed Government Advocate and says that all 
matterB connected with an order of acquittal, 
be it an appeal from that order or an applica- 
tion in revision, is excluded from thejurisdic- 
tion of the Commissioner of Bhagalpur and 
thate the High Oourt, of Judicature at 
Patna is the only authority competent to 
deal with such matters. He says that 
although the words used in cl I (ii) of s. 4 
refer especially to appeals under s, 417, it 
includes also hpplications i inrevision under 
B, 439 of the Or. pport of his 
contention he ae hae 8, eb of the Code 
“ which says that the High Court dealing 
with matters in revision under that section 
may’ exergise any of the powers conferred 
ona Court of Appeal by ss. 423, 426, 427 
and 1?8or ona Court by s. 338; and he 
says that an orderof acquittal can only be 
get aside by the High Court acting under 
B. 439 in the quer .prescribed by 8. 423 
of the Or. P, C. which deals with appeals. 


. 
- 
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Reference has also been made to the provi- 
sion in s. 423 (I) which says that in déal- 

ing with an appeal under 8.417 from an. 
order of acquittal the Court may reverse 
such order or directthata farther enquiry 
may be made, or that the accused may 
be re-tried or committed for trial as 
the case may be and find him guilty 
and pass sentence according to law: The 
contention is that reading ss. 423 and 489 
together the order of acquittal can only 
be set aside by the High 'Oourt exercising 
ita revisional powers under s. 439 bya 
reference tothe provisions ins. 417 relat- 
ing to an appeal from an acquittal. There- 
fore, the power given to ‘the -High Court 
at Patna to deal with appeals under s. 417 


against an order of acquittal implies that 


the power of revising such an order under 
8. 439 is also vested in the said High Court 
and is taken away from the Commissioner 
of Bhagalpur. The contention does not 
seem to be sound, The powers of revi- 
sion are different from powers exercisable 
in appeal The right of appeal can only 
be conferred by express provision in 
the Or. P. O. whereas the power of 
revision conferred under 8. 439 is larger 
in scope and it deals with matters in 
ghon there may or may not be an appeal, 
ad, ka a wide powerto the High Court 

k into the record of any case and 
catiaty itself as to the correctness and 
propriety of the finding or sentence re- 
corded or order paseed and as to the 
irregularity of proceedings of an inferior 
Court. This power of revision is exercisable 
at the instance ofa party or by the High 
Court of its own motion. Even in cases 
where there is an appeal the power of 
revision may be exercised where no 
appeal has actually been brought [vide cl. 
(5) of s. 439]. Under that clause a private 
party has & right to apply to the High 
Court to set aside an order of acquittal 
although it has ne right of appeal. Section 
439 only indicates the ner in which 
certain cases coming to this Court might 
be disposed of. It Ea to the powers 
ofthe Appellate Court defined in s. 423 
as indicating the mode in which appealable 
orders may be dealt with by the High 
Court. It does not mean that an applica- 
tion in revision is converted into an appeal 
simply because unders, 439a High Oourt 
is empowered to exercise e powers 
defined under s. 423 with res 
It is obvious that an applic 


an Sy 


r 
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private party against an order of acquittal 
under 8, 439 cannot be regarded agan ap- 
peal under s. 417 fora private party has no 
right ofappeal under that section. Refer- 
ence to s. 417 in 8. 428 and tos. 423 ing 439 
simply means that under the revisional 
powers of the High Court an order of 
acquittal may also be reversed and further 
enquiry or re-trial of the accused be direct- 
ed asis indicated under cl: (1) (a) s. 423. 
The application of the Chairman of the 
Municipality in the present case cannot 
be treated as an appeal under s. 417, by 
the Local Government, ‘and hence it can- 
not come under cl. I (it) (a) of s, 4 which 
applies only .to appeals under 6.417 from 
orders of acquittal. We have to read into 
that clause the words "and applications 
under s. 439 or words to that effect in order 
to amplify the scope of the provision and 
thus to give jurisdiction to the High Court 
at Patna to deal with applications in revision 
against orders of uittal, This we are 
not permitted to do. It may seem to be an 
anomaly that an appeal from an order of 
acquittal under s. 417 should lie to the High 
Court at Patna, whereas an application in 
revision against the same order under s. 439 
would lie to the Commissioner under s. 4 
Iofthe Sonthal Parganas Justice Regula- 
tion, V of 1893. It may be that this isa 
case of omission; but that is a matter which 
has.to be dealt with by compefent author- 
ity. \ 

The application to this Court against the 
order of the Commissioner of Bhagalpur 
passed under s, 439 of the Cr. P. C., setting 
aside the order of acquittal in the present 
ease did not lie to this Court and it is 
obvious that it was entertained under a 
misapprehension. The order of the Com- 
missioner exercising his powers as the 

igh Court of the Sonthal Parganas under 
8.4 cannot be dealt with by this Oourt, 
and, therefore, the petitioner had no right 
. to come to this Court against the order of 
the Commissioner. i 

The result is that the Rule issued on the 
' 7th May, 1926, calling for the record of the 
case and staying further proceedings is dis- 
charged. 

Macpherson, J.—I also entertain no 


doubt that this application must be reject-' 


ed. 

It has been made under s. 439 of the Or. 
P.O. on behalf of a person other than s 
European British subject and other than 
& personjointly charged with & European 
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British subject, with the prayers that this 
Court will (1) set aside an order of the 
Commissioner of Bhagalpur pürporting to 
actas High Court of the Sonthal Parganas 
in which heset aside the acquittal of the 
petitioner in the Court of the Sub-Deputy 
M.gistrate of Deoghar and directed his 
retrial, and (2) quash the proceedings now 
pending against the petitioner in that 
Oourt. 

The first prayer fails because this High 
Court has, as Mr. Yunus admits, no juris- 
diction under s. 439 or otherwise to. set 
aside the order of the Commissioner, In : 
point offaot the Rule was granted to con- 
Bider the second prayer. 

The second prayer fails because this 
Court possesses no jurisdiction under a. 439 
over the proceedings against the petitioner 
in the Court of a Magistrate of the Bonthal 
Parganas. Furthermore, the order for re- 
trial of the petitioner was in fact within the 
jurisdiction of the Commissioner. bo 

Under Ch. II of the Sonthal Parganas Civil 
Justice Regulation V of 1893 the jurisdic- 
tion of this Court under the Or. P. O. with 
reference to proceedings against the peti- 
tioner does not extend beyond cases tried 
by the Court of Session, and appeals under 
B.417 from original and appellate orders 
of acquittal [s. 4 I (ii) (a)], the Gommis- 
sioner being the High Oourt with reference 
to all other proceedings against him. The 
proceedings now pending against him are 
manifestly not included within such cases 
or appeals. In fact Mr. Yunus for the peti- 
tioner admits that he is out of Court at 
once ifs. 4 I (ii) (a) be strictly construed. 
His position is that a wide interpretation 
should be accorded to “appeals under 
8.417" Bo as to make the expression coves: 
also applications under s. 439 to set aside 
orders of acquittal. His ground is that. 
anomalies may result if ai appeal under 
s. 417 is made to one High Gourt and an 
application to set aside the same” acquittal 
is made under s. 439 to the éther High 
Court. The discussion before us has, how- 
ever, clearly demonstrated that the poesi- 
bility of divergent orders on the subject of 
an acquittal being passed by the twa Higa 
Courts is so remote asto be in prc og 
entirely negligible. It is certainly not sue? 
as would lead one to construe "ap; eals 
under s. 417" (which are presumably ex- 
cluded from the jurisdiction of the Coma 
missioner as anaes because they are 
preferred by the Executive Government and 
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She Commissioner is, except for his specjal tends that in the face of these provisions the 
judicial Ípnetions in the Sonthal Parganas, presumption should not be made: But the 
ap execptive officer)as including applica- argument involves the importation of words 
4ions.unders. 439 in respect of acquittals into 8.43980 as to make the provision quoted 
which can only be preferred by the private run "the powers conferred on (it as) a 
prosecutorand with which the Executive Court of Appeal under s. 423," The indi- 
Government, is not concerned. cations are that in &, 4 I (11) (a) of Regula- 
. Mr. Yunus next.argues, if.I understand lation V of 1893 the enacting authority 
him aright, that as this Court,is the only specifically set out all the powers which it 
Court that can set aside an acquittal by a intended should not rest with the Com- 
Court inthe Sonthal Parganas, the Court missioner as High Court in proceedings 
of the Sub-Deputy Magistrate is an inferior against persons of the status of the peh 
,.Qrimingl Oourt.situated within the local tioner, and Ican see no justification for 
. limits. of the jurisdiction of this Court, at importing ‘any words into s, 439 which 
least so far as acquittals are concerned, and would restrict his jurisdiction by implica- 
accordingly this Court is empowered to tion. Accordingly this Court is not the 
revise. the proceedings of such Magistrate only High Court which has jurisdiction to 
in a case such as the present where he ie set aside an acquittal by a Magistrate, of 
about to try the petitioner whom he has the Sonthal Parganas. 
already acquitted. ana Jurisdiction in respect of setting aside 
But there is. no reason to hold. that this acquittals is in fact distributed between 
is the only High Oourt that can set aside thetwo High Courts; this Court possessing 
-an acquittal by the Magistratein the Sonthal it on appeal by Government and the Oom- 
‘Parganas. No doubt, this Court alone can missioner on application by a private party 
set. aside an. acquittal on appeal. The ,in revision. In s. 435 tos, 439, as in other 
learned Commissioner in his judgment does provisions of the Oode, ‘High Court’ 
indeed describe the proceeding before him means the Commissioner except where s.. 4 
a8 an appeal against an. acquittal, and he I (ti) (a) of the Regulation operates, It has 
. .has also set out that the private prosecutor no operation in the proceeding pending 
“has a. right of appeal under s. 439." But against the petitioner in the Oourt of the 
that proceeding was in fact-not an appeal, Sub-Deputy Magistrate of Deoghar which 
still leas an appeal by the Local Govern- for this purpose at least is not an inferior 
,ment under s. 417, and the intention mani- urt to this Court. Accordingly this 
_teatly was to hold that it was open tohim Court has no jurisdiction to quash that 
‘as the High Court to revise an order of proceeding.. The same would have been 
` acquittal. : In fact his order concludes: "I the case'if the Magistrate had without the 
accordingly direct that re-trial shall take intervention of the Commissioner started 
' place (under s. 439, Or. P. O).” That an suo motu and illegally to re-try the peti- 
acquittal may be set aside by the High tioner; the petitioner's remedy would have 
; Court under s. 439 at the instance of a ]ainin an application for revision in, the 
» Private prosecutor is settled law. It had Court of the Commissioner. 
| also been so held in several High Courts Mr, Yunus, it may be remarked, adopted 
..prior to the date when the Regulation of inso many words the argument of Mr. Hill 
“1893 was made, and the authority which  in' Im the matter of Wilson (1) which is 
made the Regulation is to be presumed to summarised at the top of page 249 of 
have bean aware of that fact and to have I. L, R. 18 Calcutta in support óf' his. 
intended that as High Oourt for theSonthal claim that this Court has jurisdiction 
Parganas. the Commissioner of Bhagalpur over all the. Oriminal Courts. of the Sonthal 
. ‘should possess the ordinary power under Parganas under its revisional powers under 
8..439 to revise orders of acquittal in such the Or. P. O., but a perusal of the Acta, 
circumstances. . Mr. Yunus then points out Regulations and cases there cited has failed 
.Xhat'the powers exercisable under s. 439 to satisfy me that the claim is well-founded. 
“are “the powers.copferred on a Court of, z. x, Rule discharged, 
.:Appeal under s. 423" and that the only (1) 18 O. 247 at p. 249. : 
-powers conferred under.s. 423 to set aside ; 
„an acquittal on appeal, relate to appeals : ` 
. under s.° 417 which. are removed from the 
, jurisdiction -of the Commissioner, and eon- 


J 


oe 


[89 L Q. 1927] 


LAHORE HIGH COURT. 
ORIMINAL Apraat No. 318 or 1926. 
July 8, 1926. 

Present:—Sir Shadi Lal, Kr., Ohief 
Justice, and Mr. Justice Jai Lal. 
DHANI—Accusap—APPHLLANT 
versus 

EMPEROR-—RBSPONDBNT. 

Penal Code (Act XLV of 1860), ss. 115, $02— Abet- 
ment of murder, what constitutes. 

An accused person who was sitting near the scene of 
a urged his co-accused to kill their opponent 

them that ifthe latter survived he would get 

them into trouble, and the victim was murdered : 
H that the accused's conductamounted to abet- 
ment of murder and that he could rightly be con- 
victed under as. 302 and 114, Indian Penal Code. [p. 
118,001] ` 

Appeal from an order of the. Sessions 
Judge, Karnal, dated the 26th February, 
1928. 

Mr. Carden Noad, Government Advocate, 
for the Respondent. l 

JUDGMENT.—On the evening of the 
5th July, 1925, at about 10 P.M., one Mai 
Dhan, a Jhiwar of the village Bidhal in 
the Rohtak District, was subjected to an 
assault in a field near the village. The 
medical evidence shows that the unfortu- 
nate man was mercilessly beaten with 
sticks, that the bones of both his forearms 
and his two ribs were broken, and that 
he succumbed to the injuries shortly after- 
wards. Four persons, namely, Gordhan, 


Dhani, Ohandgi and Ohandu, have been 


convicted of the murder of Mai Dhan, and 
a fifth pereon, Musammat Sukh Devi by 
name, has been found guilty of instigating 
the murder; and they have been sentenced, 
Gordhan to death, and the remaining con- 
victs to transportation for life each. 

It iscommon ground thatthe prisoner 
Gordhan and the deceased Mai Dhan were 
not on good terms with each other, and 
that: both were men of bad character and 
used to charge each other with having 
committed thefts and other cognate offences, 
Indeed, Gordhan was called’ upon to fur- 
nish: security under s. 110, Or. P. O., and 
was confined to the judicial lock-up for 
failure to furnish the- required security. 
On the 4th July he was released, but was 
directed not to leave his village. Now, the 
Head Constable Ohandgi Ram deposes that 
on the evening of the 5th Jüly he visited 
the village Bidbalin order to check the 
bad characters, and that when he enquired 
about the whereabouts of one Bhartu, the 
husband of Musammat Sukh Devi, Gordhan 
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stated that Bhartu had gone to some other 
village. Mai Dhan, however, contradicted 
him and said that Bhartu was in the vil- 
lage. This altercation led to & quarrel be- 


'tweon Mai Dhan on the one side and Gor- 
: dhan on the other. 


The story for the prosecution may be 
shortly stated. On theevening of the Sth 
July, at about 9 P: m, Gordhan came to 
eall Mai Dhan, but the latter declined to 
accompany him. Gordhan, however, urged’ 
that he had to talk to him about an urgent 
business, with the result that Mai Dhan 
ultimately went away with Gordhan. After 
about an hour, the village chaukidar was 
informed that Mai Dhan was lying dead 
in a field near the houses of sweepers, and 
that he had been killed by the four male 
prisoners who had been instigated tocom- 
mitthe murder by Musammat Sukh Devi. 

Now, we have the. testimony of three 
witnesses, Ranjit, Khuba and Bhikan, to 
the effect that on the night in question 
they were awakened bya noise; and that 
when they hastened to the place from 
which the noise emanated, they saw the 
four male prisoners beating Mai Dhan with 
sticks. Musammat Sukh Devi was, at that 
time, sitting on a charpoy at a distance 
of about eight yards, and was urging the 
assailants to kill their victim. She was 
them that. if Mai Dhan survived, he 
would get them into trouble. 

We have subjected the evidence of these 
witnesses to a careful scrutiny and are 
unable to discover any valid reason for 
holding that they are not telling the truth. 
The witnesses are chamars by caste and 
&ppear to be disinterested. It will be ob- 
served that their names were disclosed at 
oncs, and, indeed, there is reliable evidenoe 
to the effect that when the chaukidar, the 
lambardar and the Head Constable reach- 
ed the scene of the occurrence, they saw 


‘the four male prisoners standing aten short 


distance from the place where the decensed 
was lying; and that all of them were armed 
with sticks. The prisoner Dhani, at that 
time, produced three ornaments in support 
of the explanation that Mai Dhan was 
beaten- while he was in the act’ of 
removing those ornaments from the person ° 
of Musammat Sukh Devi. This defence- 
has now been abandoned by the male 
prisoners, but it is still invoked by Mu- 
sammat Sakh Devi The learnefi fea- 
sions Judge rightly points out that it is 
improbable that Mai Dhan” would go and ^ 
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when the night wasa moon lit one. It is 
unnecessary to labour the point, for there 
is no reliable evidence in support of the 
theory that Mai Dhan committed any theft 
on that night, or that he did any other 
act which called for the exercise of the 
right of private defence. 

ere is, however, one matter deposed 
to by the witnesses for the prosecution 
which might excite some suspicion. As 
pointed out above, Mai Dhan was not on 
good terms with Gordhan, and it would 
seem strange that he should have accom- 
panied his enemy on the night in question. 
lt is, however, possible that Mai Dhan 
overcame his reluctance and left his house 
in the company of Gordhan when the 
latter urged that he had to talk to him 
over an urgent matter; and that the de- 

, who was astrong aitd a bold man, 
had no suspicion at that time that his 
adversary intended to do any harm to him. 
Be, that as it may, the evidence of the 
eye- witnesses leaves no doubt that the 
four prisoners mentioned above partici- 
pated in the assault which resulted in the 


. death of Mai Dhan, and that they are all 


-abetment of the offence of murder, 


gailty of murder. In view of the nature 
and the number of the injuries inflicted 
upon the victim, weare not prepared to 
interfere with the sentence of death inflict- 
ed upon Gordhan. 
he direct evidence referred to above 
makes it also clear that Musammat Sukh 
Devi instigated the assailants to kill their 
‘victim, and that her act amounts to an 
She 
has, therefore, been rightly convicted under 
8. 302 read with s.114o0f the Indian Tanal 
Code. 
The result of the above discussion is 
that we uphold the conviction of the five 
risoners, and confirming the isentence of 


eath im d upon Gordhan, we dismiss 
their appeajs. ak 
A. N, A. Appeal dismissed, 
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CALOUTTA HIGH COURT. 
_CatminaL Ravision No. 125 oF 1926. 
. February 25, 1926, 

fotu: -—Justice Sir Obaru Ohandra 

Ghoss, Kr., and Mr. Justice Duval, 
Steri SAMIR—PRTITIONER 
versus 
SA TIDAR RAB MAN— Orzosrra Parry. 
Cr P,C. (Aet V of 1808), se. 195, 176—Penal Gaden 
: ) 


BAMIR Y. MAJIDAR RAHMAN. 
commit theft at 10 P. x., more especially . 


. after taking evidence in the case 
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ore Polios 


(Aet XLV of 1800), s. 211 
ollowed A mt 


by complaint in Che ba 
alse charge, "He for—Complaint by 
whether necessa 
Aocased made pages a “complaint before the Police ak; 
ing the petitioner and others with certain offences but 
the complaint was filed. The petitioner then made a 


` complaint. against the accused under a. 211 of the 


laid a complaint 
titloner ken the same facts which he had alleged , 
fore the Police. The Maclean te after taking evi- 
Renee in the case against the petitioner acquitted 


Held, that the case instituted by the accused 
the petitioner having been tried by a te, no 
erie rosecution of the accused under a. 211 of the Penal 
e could be instituted without a complaint being 


made by the Oourt which had tried the other case. 


Oriminal Revision against an order of 
the Presidency Magistrate, Calcutta, dated 
the láth December, 1925. 


Babu Prabodh Chandra Chatterje, tor the 
Petitioner. , 

Babus Mrityunjoy Chatterjee and Biraj 
Mohan Roy, for the Opposite Party. . 


JUDGMENT.—In this matter what has 
happened is this. The accused, Sajidar 
Rahman, made a complaint before the 
Deputy Commissioner of Police on the 18th 
February, 1925, charging the petitioner and 
others with havin , on the 16th February, 
1925, in front ofthe Registration Officg on 
the north side of the Government House, 
snatched away two Government currency 
notes for Rs. 1,000 each. The Police sub- 
mitted a report on the 2nd March, 1925, but 
the accused, Sajidar Rahman, not having 
been found in Oalcutta, the Deputy Com- 
missioner of Police ordered, on the. 7nd : 
April, 1.25, that the petition should be 
filed. On the 9th April the petitioner filed 
a complaint against the accused, Sajidar 
Rahman, under s. 211 of the Indian Penal 
Code for having falsely and maliciously 
filed the said complaint before the Deputy 
Commissioner of Police. The Ohief Presi 
dency te issued procese paneer 
Sajidar Rahman on the ith May, 1925. 
Thereupon Sajidar Rahman appeared and 
laid a complaint against the petitioner, on 
the 10th June, 1925, and the petitioner was 
charged with offences under ss, 420 and 
403 of the Indian Penal Code. Both the 
cases were trensferred to Mr. H. K. De, 
Presidency Magistrate, for trial. Mr. De,” 
against 
the petitioner acquitted him, under s. 258 
of the Or. P. O., on the 14th December 
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18925. The petitioner thereupon applied to 
the Magistrate that the case by him against 
the accused should be proceeded with. Mr. 
De,.however, held that the case by the 
a bia against the accused should not 
e proceeded with, having regard to what 
he had found in the counter-case, and he 
thereupon discharged the accused, Sajidar 
Rahman, under s, 253 of the Or. P. O. 

It appears to us that the allegations in 
the two cases were more or less the same, 
and, therefore, no prosecution under s. 211 
of the Indian Penal Code is sustainable 
without complaint being first made by the 
Oourt which tried the case of the accused 
against the petitioner [See in this connec- 
tion Brown v. Ananda Lal Mullick (1) ] 
On that short ground we are of opinion 
that this Rule fails, and we accordingly dis- 
charge it. 

f. K, Rule discharged. 


(1) 36 Ind. Oas. 857; 44 O. 650; 90 0. W. N. 147; 18 
Or. L. J. 25; 25 O, L. J. 59. 
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LAHORE HIGH COURT. 
ORIMINAL APPBAL No. 854 oF 1925. 
December 11, 1925. 
Present: —Mr. Justice Martineau and 
Mr. Justice Fforde. 
JAGAT SINGH—Acoussp—APPALLAN 
versus E 
EMPEROR-RBsPONDBHNT, > 
Penal Code (Act XLV of 1860), zs. 02, 30,—Murder 
ban i EDU uk sock Efe Omen for 
ng 1 ion 
Sande: eiit) oh s.s 

Where an aocused in & sudden fight struck a blow 
with 2 pocket clasp knife at another who was grappl- 
ing with him from behind and the latter died as a 
result of the blow: 

Held, that the accused can be convicted only under 
5. : 304 and not under s. 302 inasmuch as he cannot 
be held to have had the intention necessary to con- 
stitute murder. [p. 120, coL 1.] 

Oriminal appeal from an order of the Ses- 
sions Judge, Jullundur, dated the 20th 
August, 1925. 

Mr. Mukand Lal Puri and Lala Hari Das 
Bedi, for the Appellant, ' 

Mr. Des Raj Sahney, Public Prosecutor, 
for the Respondent. 

JUDGMENT.—The appellant, Jagat 
Bingh, has been convicted under the pro- 

visions of s, 302, Indian Penal Code, of hav- 
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ing on the lat of May, 1925, murdered a 
certain Hazara Singh. 
: The facta shortly stated are as fol- 


lows :— 

On the Ist of May one Dharm Singh 
was sitting in a shop in the village of 
Dhani Pind together with other persons 
when the appellantcame up. Dharm SIDER 
demanded from him some money which he 
declared the appellant owed him. Upon 
this an altercation arose between the two 
men resulting in a fight. The evidence 
of what occurred in the course of this 
fight is somewhat discrepant. According 
to the prosecution story the appellant first 
attacked Dharm Singh, then turned upon 
Hazara Singh, who was running to the 
scene, and stabbed him in the neck with a 
pocket knife. Dharm Singh and Mehr 
Singh then tried to seize the accused and, 
wrest the knife from him, but only suc-. 
ceeded in getting their hands cut in the 
attempt. ther persons coming up the 
appellant made off. Hazara Singh died 
from the effects of hisinjury. In the First 
Information Report Dharm Singh described - 
the scene as follows :— 

“I demanded my money from him (Jagat 
Singh) But he abused me and refused to 
pay the money. I tooabused him. Then 
we grappled with each other. Jagat 
Singh isa strong man sgo a noise arose. 
Then Banta, son of Rala, Jat of the village, 
a friend of Jagat Singh, came up there, 
He too attacked me. In the meanwhile my 
nephew Hazara came running and caught 
Jagat Singh into his arms. Mr son Mehr 
also came up there. Then Jagat Singh let 
me off and at once taking & knifeout of his 
pocket struck at the neck of Hazara.” e | 

In his evidence in Oourt this witness 
considerably improved upon his statement. 
He there said that when the fight between» 
himself and the appellant was taking 
place, Mehr Singh and Hazara*Singh were 
some distance off and that” when Hazara 
Singh was about four karams from the 
appellant the latter ran towards him to 
attack him with a knife, and that when 


‘this assault upon Hazara Singh tgok place 


Mehr Singh was about 15 or 20 karams 
away. This vereion is not Bupported*by 
the other- prosecution witnesses. Mehr 
Singh himeelf.says that when the appellant 
was struggling with Dbarm Singh ‘Hazara 
Singh tried to catch hold of the accused. 
The accused then let go my father and, 
taking outa knife he opened it and drove 
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it inte the neck of Hazara.’ Neither 
Dharm Singh nor any other witness men- 


tioned in Court that Banta took part in the. 


assault on Dharm Singh. 

Three witnesses were called for the 
defence; one of whom Milkha Bingh gives 
&n account ofthe fight which appears to 
us convincing and in &ecordance with the 
medical evidence of the injuries received 
by Jagat Singh himself. It is a significant 
. fact that the appellant Jagat-Singh receiv- 
ed no less than eleven injuries, mostly on 
the right forearm and hands. This sug- 
geste that’ he was shielding his head from 
blows struck at him with some blunt 
weapon. ‘The medical witness states that 
the injuries were simple and “seemed to 
have been caused by some blunt weapon.” 


The witness on being pressed stated that- 


the blows could not have been cauged by 
. fist but:could have been caused by a lathi, 
it is true.that this witness also stated that 
it is more probable that'the injuries were 
received: by a fail rather than by lathi 
blows, It is hard to understand, however, 
how & fall could have occasioned eleven 
injuries in such different parts of the 
body. 
. The. view which we takeof the evidence 
is; that Dharm Singh started to abuse the 
appellant for not paying some debt alleged 
to be. due to him, that thereupon the two 
engaged ina fight, in the course of which 
Dharm Singh’s son and nephew, Mehar 
Singh and Hazara Singh, assisted him ; 
that one or more of the persons were attack- 
ing the appellant with a stick ; that Hazara 
Singh grappled with him from behind, 
and ‘that the appellant then struck at him 
with his pocket knife without any deliber- 
ate aim. The knife in question is an 
ordinary. kind of clasp knife with a blada 
sqmewhat shorter than the handle. The 
appellant gave ope blow with the knife and 
in doing so we*do not think that he intend- 
ed to cause dé&th or to inflict such in- 
ey as was likely to cause death though, 

‘our opinion, he must have known that 
a blow with a weapon of this kind was 
likely to canse death, 

For the reasons we have given we are of 
opinión that the case comes within the 
provisions of s. 304-II of the Indian Penal 
Oode. We accordingly set aside the con- 
viction and sentence imposed under the 
provieions of s. 362, Indian Penal Oode, 
and altering the convigtion to one under 
s. 904-II, we reduce the sentence to one. of 
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three years' rigorous. imprisonment, To, 
this extent the appeal is accepted. 
å. N. A. Appeal partly accepted. , 


F, — 


ALLAHABAD HIGH COURT. 
ORIMINAL Rarersnoa No. 826 or 1926. 
October 7, 1926. 
Present:—Mr. Justice Banerji. 
ATMA RAM AND OTHARA— ACOUSHD— 
APPLIGANTS 


` veraua 
EMPEROR— Oprosita PARTY. 
Or. P.O. (Act V of 1898), s. 100—Seourity proceed- 
4 Conviction for simple hurt—No finding of breach 
‘of peace— Bsndsng over, legality of- Summary trial!) 
evidence-. 1 


—Notes of Magistrate's duty to record and 


preserve. : 

Altho the object of summary procedure is to 
aborten course of atrial it is nevertheless incum- 
bent on a Magistrate to put on record sufficient: evi- 


dencs to justify his order. The notes-of evidence 
should form part of the record and their destruction 
renders a conviction improper. 

An order under 8. 108, Or. P. O., can be passed 

inst a person on & conviction for simple hurt onl 
when it is found that the offence involved a 
of the peace. - 

Oriminal Reference made by the Sessions 
Judge, Meerut. f 

REFERRING ORDER.—This isan 
application for revision ofian order of Mr. 
Piarey Lal, Barrigter-at-law, First Olass 
Special Magistrate of Meerut, convicting 
the applicants under g. 328 of the Indian 
Penal Code and sentencing them to & fine 
of Rs. 25 each and also ordering them: to 
execute a bond in Rs, 100 each to keep the 
peace for one-year. . 

Only two points are urged in revision. 
The first is that the Magistrate tried the. 
case summarily, but he did not record. any» 
notes of evidence-or at: any. rate did: not 
preserve any notes. ofjevidence- on the re- 
cord: The second is that the order passed. 
under,s., 106 of the Or, P. O. is illegal. 

Now. with regard to the first: point the. 
Magistrate. himself-says that he did make 
some notes of the evidence of the witnesses 
for his- own information but he did not 
preserve these notes and keep them on the 
record. He says he was not. required to 
do so. Now there can be no doubt that a 
certain number of witnesses were eramin- 
ed in this case, but it does rot appear from 
the judgment as to who these witnesses 
were. Thereis a reference to the evidencé 
of three witnesses only, but the names of. 
two are not dieclosed. The name of the 
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only witness which is disclosed in the judg- 
ment is Dr. Murari Lal He must have 
examined the injuries of one of the com-. 
plainants. There is, therefore, nothing in 
the judgment itself which could show what 
the evidence of these witnesses was and, 
as admitted by the learned Magistrate, 
there are notes -of evidence kept on the 
record.- Bo far itis clear. But it is eon- 
tended on behalf of the applicants that al- 


though the object of a summary procedure. 


is to shorten the course of a trial it is 
nevertheless incumbent on the Magistrate 
to put on record sufficient evidence to 
justify his order. ln support of this con- 
tention reliance is placed on Ainuddi 
Sheikh v. Queen-Empresa (1). It is also 
contended that if at the commencement of 
the trial the Magistrate is unable to deter- 
mine whether the proper sentence to be 
ped should be an appealable one or not 
é must make a memorandum of ‘the sub- 
Btance;of the evidence of each witness as 
hia ation proceeds. It is further 
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peace. But there must be a finding of, 
the Magistrate; otherwise his order is not 
justified. In Muhammad Rahim v. Emperor 
(3) it was laid down that' an order under 
this ‘section can only be passed when in 
a case of causing simple hurt a breach of 
the peace is involved. It was also held: 
that the Magistrate cannot merely on the. 
round that the parties were on bad terms 
bind the accused’ down. Under these cir- 
cumstances’ I hold that: the order passed 
under s. 106 of the Or. P. C. is not legal. 

I, therefore, submit this case to’ the: 
Hon'ble High Court with a recommenda- 
tion that the conviction of the applicants: 
under s. 323 of the Indian Penal Oóde and, 
the order under s. 106 of the Or. P. O. both 
be set aside and such further orders may 
be passed by the Hon'ble Court as are 
deemed fit, ` The.record shall be submitted. 
to the Hon'ble Oourt after the explanation, 
if any, of the Magistrate concerned is re- 
ceived. 

Mr. Sailanath Mukerji, tor the Appli- 


urged that if he actually does so the notes. Cants 


of the evidence must form part of the re- 
cord of the case and cannot be destroyed. 


by him. And it is lastly contended that. 


v re the Magistrate does record the evi- 
dé loe: but subsequently destroys the notes 
tHe conviction must be set aside. In sup- 
port, of this contention reliance is placed 
upon Satish'Chandra Mitra v. Emperor (2). 
Now if these two rulings of the Oalcutta 
High Oourt are followed then the appli- 
cants have made out a good case for inter- 
ference. The question is if these rulings 
ought to be followed. In my opinion these 
rulings should be followed specially when 
there is no ruling to the contrary of the 
Hor’ble High Oourt of Allahabad. I, there- 
fore, hold that the destruction of the notes 
of evidence has rendered the conviction 
improper. 

ith regard to the second point the 
case of the applicants is clear. It was a 
case under-s; 323 of the Indian Penal Oode 
and it arose simply on account of a sudden 
altercation over a trivial. matter. Now 
8. 323 of, the Indian Penal Code is not 
an offence referred to in 8. 106 of the 
Or. P. O., but even then an order can 
be passed after a conviction under this 
eection if.it was found by the Magistrate 


that the offence involved a breach, of the’ 


) 31 C. 450;'14 Ind. Deo. (x, 8.) 296 
oy oh Ind Ind. Cas, 846;1 48 O. 280: 82 0, L. J. 451; 22 


The Assistant Government Advocate, for 
the Orown.. . 

JUDGMENT..—I accept the. Reference. . 
It’ is unnecessary to ordera re-trial: The; 
vus if T paid will be refunded. ' 


erence accepted. 
y 
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LAHORE HIGH COURT. 
ORIMINAL Reviston No. 524 or 1926, 
September 29, 1926. e 
Present —Mr. Justice Broadway. 
ANK SINGH AND OTHHRS—ÀCOUSBD— 
PamrITIONRES | 
versus . 
EMPEROR-—RzsPoNpHNT* 

Penal Code (Act XLV o Ega s, 360 Intention to 
commit illicit ccu wrden of proof —Intention; 
whether can be prenmer 

Tha accused in broad day light assaulted a woman; 
and endeavoured to take her away from her husband: 
who was accompanying her. The lower Oourtg raised 
a presumption that the intention of the accused was 
to causes the woman to commit illicit intercourse and 
convicted them under s. 308, Indian Penal Code: 

Held, that intention has to be proved like any other 
fact though it may be deduced from the conduct ‘of; 
the parties; that lower Courts were not justified 
resumption as-to the inténilon of the: 
accused; and that the conviction of the accused under- 
B. ear TE Penal Code was, therefore, illegal [p. 
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Petition for, revision of an order of the 
Sessions Judge, Lahore, dated the 2nd 
March, 1926. © 

Dr. Nand Lal, for the Petitioners, 

JUDGMENT.—The three petitioners 
in this case, Hazara Singh, Bahal Singh’ 
and Janga Singh, were convicted of an 
offence under s. 366 of the Indian Penal 
Code and sentenced to four years’ rigorous 
imprisonment, including three months’ soli- 
tary confinement and to pay a fine of Rs, 200 
each orin default to undergo further rigo- 
rous imprisonment for a period of six 


months. f ; 

“On appeal to the Sessions Court the 
learned Sessions Judge while upholding 
the conviction in the case of each of these 
three persons reduced thé sentence to 18 
months’ rigorous imprisonment including 
two months’ solitary confinement and a 


fine of Rs. 50 each,; or, in default, two. 


months’ further rigorous imprisonment. 
hey have now come up to this Oourt 
under 8.430 ofthe Or. P. O., and it has 
been contended that the conviction under 
s. 366 of the Indian Penal Code is bad in 


law. . ] 
“The facts briefly are these. On the 31st 

May, 1925, Gulab and his wife Musammat 

Fatti were proceeding from one Chak to 

another when they were suddenly set upon 

by the three petitioners who assaulted 
ul 


ab and seizing hold of Musammat Fatti 


started to drag or carry her off. Gulab 
and Musammat .Fatti raised an alarm 
which attracted the attention of Saudagar 
and other persons whéreupon the petitioners 
left the woman and ran away. 
The Magistrate and the learned Seasions 
Judge have accepted this statement as 
forrect, The learned Magistrate, in fram- 
ing the charge: against these three peti- 
tionera attributed to them the intention to 
compel Musammat Fatti to illicit inter- 
course. Ag & matter of fact, there is no 
evidence og the record from which it can 
be definitely held that that was their in- 
tention. Mere abduction without criminal 
intent of one of the kinds specified in the 
Indian Penal Oode is not recognized as an 
offence This wasapparently realised by 
the learned Magistrate for he specified 
"what he considered to be the intention of 
the petitioners in laying hold cf Musammat 
Fatti. The learned Sessions Judge did not 
apparenti direct his attention to this point, 
“He aays that "after reading and consider- 
ing the whole I am of opinion that it is 
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established that the three appellants did, , 
on the day in question, assault the com- 
plainant, and catch hold of Musammat | 
Fatti and endeavour to take her away from 
her husband intending, no doubt, the 
completion of the offence under a. 368 of the 
Indian Penal Code." . 

It seems to me that both the Magistrate 


‘and the learned Sessions Judge have raised 


the presumption that it was the intention 
of the three petitioners to cause Musammat 
Fatti to commit illicit intercourse. There 
is nothing that I have been able to dis- 


-cover which warrants that presumption. 


Intention has to be proved like any other 
fact and may, of course, be deduced from 
the conduct of the parties, In the present 
instance the assault ‘was commit in 
broad daylight. The husband was attack- 
ed and. the woman Béized and dragged 
away. I do not think it justiflable in 
these circumstances to attribute to the 
petitioners the intention entered. in the 
charge-sheet, nor any of the intentions re- 
Red to in s. 366 of, the Indian Penal : 

e. ; ; 

I, therefore, accept this petition and set 
aside the conviction under s. 366, Indian . 
Penal Oode. At the saine time there can 
be no doubt that they are guilty of an 
assault and I, therefore, alter their convic- 
tion to one under s. 325 of the Indien Penal 
Code. They were convicted on the 28th 
October, 1925, and released on bail soon after 
15th July, 1926. ln these circumstarees I 
consider that the sentences they have 
anang; pe will be sufficient in the case of 
each of them. LI, therefore, direct that they 
be discharged from their bail-bonds, The 
fine will stand. 

A N. A. Revision accepted. 


—]Y 


OUDH GHIEF COURT, . 
CRIMINAL APPHAL No. 341 op 1926. ` 

“ September 16, 1928. : 
Present:—Sir Louis Stuart, Kr., Chief 


Judge. 

GULZARI LAL—Accuasp—APPSLLANT 

!' 0 versus A : 

EMPEROR—Opposits PARTY. ` | 
Penal Code (Act XLV of 1860), ss. 167, 407, 471— 
Forgery—Publio servant ming incorrect document 
ore under a, 167 and sz. 407 and 471, legality 

07. " 


[99 L O. 1947] 


A public servant who frames an incorrect document 
with intent to cause injury cannot be convicted both 
under s. 167 and ss, 487 and 471, Indjan Penal Oode, 
inasmuch as the offence under s. 167 is included in the 
offence of f. a document and using it aa genuine 
under ss. 467 and 471. 


Appeal againat an order of the Additional 
Bas Judge, Unao, dated the 21st 
August, 1920. 

Mr. A. Bahadurji, for the Appellant. 

Mr. G. H. Thomas, for the Crown. . 

JUDGMEN T.—The appellant has had 
the advantage of having his appeal placed 
before this Oourt as well as it could be 
placed, but his learned Counsel has been 

pable to show me that he was not pro- 
nega convicted. There can be no doubt 
a&to the fact that pages were taken out 
of the genuine khetauni for 1330 F. which 
had been prepared by the appellant, and 
that in their places were inserted pages, 
which contained incorrect entries which 
were subsequently used to defraud the 
Orown. 

l am satisfied that the appellant with 
his own hand prepared the pages contain- 
ing the incorrect entries and himself in- 
gerted them in places of the genuine pages. 
The evidence to that effect is credible and 
I see no reason not to believe it. I do not 
consider that he can be convicted both 
under the provisions of s, 167 and ga. 
467/471. The offence under s. 167 is to my 
mind included in the latter offence. While, 
therefore, considering that he has been 
rightly convicted and upholding his con- 
viction under ss. 467/471, Indian Penal 
Oode, and the sentence of three years’ 
rigorous imprisonment, and the fine of 
Rs. 100 passed upon him, I set aside his 
conviction under a. 167 and the sentence 

d upon him thereunder. Tp this ex- 
tent the appeal is successful. 


ALN. A. Appeal partly allowed, 


ALLAHABAD HIGH COURT. 
ORIMINAL Ravision No. 503 or 1996. 
October 5, 1926. ` 
Present:— Mr. Justice Banerji. 
RAM OHXND- —AOCU8RD— ÀPPLICANT 
versus 
EMPEROR—Oppostra PAnTr. 
Or. P O. (Aet V of 1898), s. 190 — Revision —F'ind- 
of fact—Interference im  revision—Hvidence— 
Reports on secret enquiries, admissibility of, 
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Although it is unusual to look into the evidence in 
a criminal revision and a finding of fact will not 
ordinarily be disturbed, where a finding is arrived at 
bya which has vitiated the whole proceedings, 
he High Gourt can interfere in revision. g 
Reporta made bya Tahsildar on seoret enquiries 
under the orders of a Bub-Divisional Officer are quite 
ible in evidence in à criminal trial | 


Oriminal revision from an order of the: 
Sessions Judge, Muttra, dated the 6th 
September, 1926. i 

Mesara, Saila Nath Mukerji and Hanu- 
man Prasad Agarwal, for the Applicant. 

The Assistant Government Advocate, for 
the Orown. 

JUDGMENT.—This is an application 
in revision under the following circum- 
stances :— 

Ram Ohand and two others were charged 
with having on the 11th of February, 1920, 
cheated Ghurey and certain others of Rs, 8, 
This amount is said to have been paid 
because Ram Ohand, vaccinator, found 
rubbish in front of housea of certain men 
and asked Ghurey to pay up Rs. 8. The 
learned Magistrate convicted all the three 
persons, but the Sessions Judge in appeal has 
acquitted the two Patwaris and has altered 
the conviction of Ram Ohand from one under 
B. 420 of the Indian Penal Code to one 
unders. 161. I am of opinion, that this 
conviction cannot stand. It is alleged that 
the occurrence took place on the llth of 
February, 1996. Sometime in March the 
present petitioner reported that a number 
of people in the village in question ‘had 
collected rubbish in front of their houses. 
Thereafter certain anonymous letters were 
sent to the Sub-Divisional Officer and a 
Tahsildar and a Naib-Tahsildar made secret 
enquiries and submitted their reports. It 
was not till the lst of June, 1926, that the 
present complaint was filed. Onriously 
enough both the Courts’ below have treated 
the report of the Tahsildar as eyidence 
and have acted thereon. The Court of 
first instance, no doubt, ghve clear find- 
ings about the evidence of the witnesses, 
but the performance of the learned jong 
Judge appears to me to be very peculiar. 
He has practically disbelieved the whole 
of the prosecution evidence with reference 
totwo or more of the accused persons. 
He has gone on to consider the reporta of 
the Tahsildar and the Nuib-Tahsildar and 
peruse the evidence which was called 
before the Tahsildar. How all that is evi- 
dence cannot be explained by the Govern- 
ment Pleader. I am not aware of any 


124 


Rrovision of. law: which permita such re- 
porta:to be- used as- substantive evidence. 
After disbelieving practically everything, 


‘the learned Judge believes the evidence 


for the prosecution and alters the convic- 
tion, of. Ram Ohand, as I have already 
stated, from one under s. 420 of the 
Indian Penal Code to one under s. 161. 
Although it is unusual to, look into the 
evidence in a case in Pevision and although 
a finding of fact arrived ab by the Court 
below is not disturbed in revision, in this 
case the process adopted by the learned 
Sessions Judge to my mind has, vitiated 
the whole of the Absa ag da He has 
given very good reasons for holding that 
the witnesses for the prosecution have de- 
liberately fabricated & false case against 
two of the accused persons. I am unable 
to accept the evidence of such liars against 
any, one. 

Iset aside the conviction and sentence 
passed on Ram Ohand. He will be released 


. 8t once. 


A.N. A. Conviction set aside, 


CALCUTTA HIGH COURT. 
Orvis Ravision No. 1 or 1926. 
March 12, 1926. 
Present:—J ustice Sir Charu Ohunder 
Ghose, Kr., and Mr. Justice Duval. 
NASARUDDIN KHAN—Parrrionse 
| versus 
: HMI EROR MOMENT. ea 
Or.  C. (Act V of 1898), ss. . P QC. 
| a, 115, 0. XLT, rr. 11, 17—Complaini 
(der Court Appeal Procedure —Defaul of ap- 


| — Revision. 
of the Or. P. O. indicates 
with sufücient clearness that the Court to which an 
& lies under that section is one to which the 
Court making or filing the complaint is subordinate; 
in other words, if it is a ‘Civil Court which has made 
an order under s. 476 of the Or. P. O, the appeal 
against such an order must lie to and be heard by the 
authority or tribunal to which such Oivil Oourt is 
subordinate and the procedure governing an append of 
this description is that preecri by the CO. P. 0. 
Where such an appeal 


for the of an appeal. 
is ar in part by the Counsel for the appe R 
and is then adjourned but at the adjourned earme 


the Counsel for the appellant does not turn up, the 
Court is entitled to seeume that the appeal has been 
abandoned and to digniss it. In following this course 
the Court cannot be said to commit any illegality or 
maiorial irregularity within the mi of a, 115 of 
she O.P. O, [p.1 , ool, 2; p. £26, ool 1. 
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Civil revision against an order of the. 
District Judge, Mymensingh, dated the 11th, 
November, 1925. 


Mr. Monnier (with him Babu Jahnabi. 
Charan Das Gupta), for the Petitioner. 

Mr. K. N. Chaudhuri (with him Babu 
Kali Kinkar Chakravarti) for the Orown., 


JUDGMENT.—Thisis & Rule calling 
upon the District Magistrate of Mymen- 
singh to show cause why the orders of the 
District Judge of Mymensingh, dated the 
28th October, 1925, and llth November, 
1925, should not beset aside or such other 
or further order made asto this Court; may 
seem fit and proper on the ground that the 
District Judge had no jurisdiction whatever 
to dismiss the appeal of the petitioners, 
under 8.423 of Or, P. O. without looking 
into therecord and considering the same. 

In order to understand the precise signifi- 
cance ofthe ground taken in this Rule, it 
will be necessary toget out briefly the facta 
giving riseto the appeal, the. dismissal of 
which has led to the present application 


. being made to us. The facta are as follows. 


It appears that the Additional Muneif; 
Sadar, in the District of Mymensingh, decree- 
ed a suit in-ejectment brought by Raja 
Jagat Kishore Acharya Ohowdhry against’ 
the petitioners. Thereafter, the learned. 
Munsif, at the instance of the plaintiff; filed 
& complaint before the Magistrate againat 
the said petitioners—Nasaruddin Khan and 
Madan Sheikh—for having committed 
certain offences punishable under ss. 193, 
465, 467 and 471 ofthe Indian Penal Code. 
This complaint: was one which was made: 
under s. 476 of the Or. P.O. Thereafter, 
an appeal was filed beforethe District Judge 
against the order of the Munsif making or 
filing the said complaint. It was registered 
as Miscellaneous Appeal No. 280 of 1924. The 
appeal was admitted by the District Judge 
on the 24th September, 1924, and it came 
on for hearing after service of notice on the 
respondents and after the record had been 
called for, before the District Judge on the 
5th December, 1994, when, it appears, the 
Pleader for the appellants, after arguing the 
appeal for some time, stated that he could 
not proceed further with the appeal on that 
date ashe was engaged otherwise and as 
the arguments would take some time. The 
hearing of the appeal was adjourned, and it 
appears that the matter did not come om. 
again before the District Judge till the 22nd. 
December, 1924, when it was thought desir- 
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«ablo that the appeal, which the appellants 
at is, Nasaruddin Khan and Madan 
Sheikh, had filed against the decree of the 
Munsifin the,said suit, should be heard 
‘along with the appeal against the order of 
«the Munsif. filing or making the complaint 
under the provisions of 8.478 of the Cr. P. 
O. The hearing of this appeal, that is to 
#ay, the appeal against the order, of the 
‘Munsif filing or making the complaint, was 


pone? adjourned. It next came on. 
for 


hearing on 28th October, 1995, before 
„the District Judge, when the Pleaders for 
the appellants were absent and the Pleader 
‘for the respondent was present. The Dis- 
-trict Judge, after looking into the record, 
.found that the hearing by the Magistrate 
‘of the complaint made by the Munsif had 
been delayed for more than & year; he came 
to the conclusion that no further time could 
;be allowed, and he thereupon dismissed the 
(appeal. An application for revival of the 
pa peal was filed, and that came on for 
‘Hearing before the District Judge on 11th 
November, 1925. The District Judge, after 
hearing the parties, was of opinion that he 
was unable to re-admit the a peal, and he, 
‘accordingly, affirmed theorder which had 
been previously made by him und rejected 
“the application for revival of the appeal. 
Against the two last mentioned orders 
the present petition was filed and the pre- 
sent Rule obtained. 
Chaudhuri, who appears for the 
Orown, argues that by the terms of s. 4765, 
the appeal against the order of the Munsif, 
filing or making the cemplaint under s. 476 
ofthe Or. P. O., lay to the Court to which 
tHe Court making the order or filing the 
complaint was subordinate within the 
meaning of s. 195 (3); in other words, Mr. 
Ohaudhuri's contention isthat the appeal 


‘from the order of the Munsif making or. 


“Aling the complaint lay to the District 
„Judge, and the appeal was one which was 
‘governed by the provisions of the O. P. O. 
and not by the Cr, P. O. Mr. Monnier, who 
appears in support of the Rule, argues that 
the appeal is one which is allowed by and 
“under a section of the Or. P.-O., namely, 
B. 416B, ‘and that there is nothing whatso- 
ever in the Or. P. O. negativing the conten- 
‘tion that the appeal is governed by the pro- 
„visions of the Or. P. O. In the second 
‘place, he argues that the O. P. C. has no 
application whatsoever to an appeal of 
.£his description, and that, having regard 
o Oh. XXXI .of the Or. P. O., it must 
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by the provisions of the Or. P. O; and 
if that is Bo, then under s. 423 df the Cr. P. 
O., the learned Judge who disposed of the 
appeal was in error in disposing of the 
same without considering the matters on 
the record in the appeal. 

These being the respective contentions 
of the parties, it is now our duty to examine 
the same. No doubt the appeal in this case 
is one which is given by s. 476B of the Cr, P. 
O., but the very words used in s. 476B of the 
Or. P. O., indicate with sufficient clearness 
that the Court to which the appeal .lies 
is one to which the Court making or filing 
thecomplaint is subordinate; in other words, 
if it is a Civil Court which has made an 
order under s. 476 of the Or. P. O, the 
appeal against such an order must lie to 
and be heard by the authority or tribunal 
to-which such Oivil Court is subordinate. . 
It follows, therefore, that the original order, 
aa been made by & Munsifin a civil 
suit, the appeal against -an order by the 
Munsif under s. 476 of the Or. P. O. lay 
to the District Judge to whom the Munsif 
was subordinate. Therefore, it would 
follow that, although the appeal itself is 
one which isallowed by the Or. P. O., the 


‘appeal must be heard by the District 


Judge to whom the Munsif is subordinate, 
i. e, by an Appellate Court exercising 


. civil appellate jurisdiction. It follows, thers- 


fore, that the procedure governing an 


-appeal of this description is one which is to 


be sought for withinthe four corners of the 
O. P. O. It follows also that the provisions 
of the O. P. O. being applicable to an 
appeal of this nature, the District Judge 
was, in our opinion, fully competent in 
making the orders, which he did on the 
two dates referred to above. The ‘relative 
provisions governing appoala in matt®rs of 
this description &re to be found in O. XLI 


‘of the O. P.O. It was a part-heard appeal. 


The appeal was admitted in Beptember, 1924. 
It came 'onfor hearing for,the first time 


.in Deeember, 1924. It stoed over from time 


to time tillit was reached on the 22nd June 
1925. It stood over for a further period, an 
was not reached till the 28th October, 1925, 


‘when, as stated above, the learned Pleaders 


who had been en d toa in eup- 
port of the appeal were nad be abest 
Under these circumstances, the District 
Judge was, in our opinion, fully entitled.to 
consider that theappeal had been gbandon- 
ed .by and on,behalf ofthe ,appellants, 
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Under thede circumstances, we do not see 
that the District Judge has been guilty of 
any illegality or of any material irregularity 
within the meaning of s. 115 of the U. P. O., 
nor doesit seem to us that there has been 
anything done by the District Judge to 
which exception can be taken, and in 
-reapect of which our powers of superintend- 
ence under the provisions 'ofs. 107 of the 
Government of India Act can be invoked. 
The result, therefore, is that there is 
absolutely no substance in the present Rule, 
and it must be discharged.- Jl 
Z. X. Rule discharged. 


ALLAHABAD HIGH COURT. 

(ORIMINAL Raraeancs No. 490 oF 1926., 
October 22, 1926. 

Present:—Mr. Justice Kendall. 
Musammat TIRBENI— APPLICANT 
- vergus A 
Musammat BHAGW ATI 
—OpposITa PARTY. 
Or. P. C. (Act V of 1898) s. 205—Parda lady— 


Personal appearance in Court—Revision of order re- ^ 


lating to personal appearance. 
The High Court may in a propet case interfere with 
an order of a Magistrate under s. 205, Or. P. O., re 


jecting an application by a pardanashtn lady to be ` 
excused 


from mal appearance in Court tho 
Grimes Nach SABA "Will be lett to the Heer in 
of the Magistrate. , 

The mere fact that certain ladies who were related 
toa parda lady appeared in Court voluntarily is no 
ground for enforcing personal appearance of the latter. 

Criminal Reference made by the Sessions 
Judge, Meerut, dated the 2nd of July, 1926. 

Mr. A. Sanyal, for the Applicant 

Mr. I. B. Banerji, for the Opposite Party. 

JUDGMENT.—This is a Reference 
by the Seasions Judge of Meerut under 
B. 438, Or. P. 
order of Mr. Puech, Special Magistrate of 
First Class of Meerut, rejecting the ap- 
plication of Muagmmat Tirbeni to be ex- 
cused from pessonal attendance in his Court 
ander s. 205, Oy. P. O., should be set aside. 
.The facts appear to be that two ladies 
made cross-complaints against each other 
under ss. 323 and 452, Indian Penal Oode, 
and both those ladies appeared in Court; 
but Musarimat Tirbeni, who is accused in 
one of the cases but who had not made 
‘any complaint, did not appear in Court. 
Al the ladies belong to a class that observes 
parda, and the Magistrate's chief reason 
„for refusing td excuse Musammat Tirbeni's 
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O., recommending that the- 


; [93 L O. 1027] 
personal attendance was that the other 
ladies, who were related to her, had ap- 
peared in Court; but, as the learned Sessions 
Judge has! pointed out, they did so. of 
their own free-will. The matter appears 
to bea trivial one from the point of view 
of the administration of justice, and it is 
one that would, in the ordinary course, 
‘be left to the'discretion of the Magistrate; 
but my attention has been drawn te a case 
in which a Judge of this Court did inter- 
fere in revision in very similar circum- 
stances [vide In the matter of the petition of 
Rahim Bibi (1).] ` 

As the view taken by the learned 
Sessions Judge appears to me to be per- 
fectly corrèct, I accept his recommendation 
and direct the Magistrate to proceed with 
his enquiry and to dispense with the at- 
tendance of .Musammat Tirbeni, at any 
rate until such ‘time as there shall be 
sufficient evidence on his record to give 
him reason to suppose that she has been 
guilty of the offence of which she has been 
accused, 

A. N. A Reference accepted. 


NO 6 A. 59; A. W. N. (1883) 207; S Ind. Dec. (x. 5) 


ALLAHABAD HIGH COURT. 
ORrl MINAL MISOBLLANEOUB Cass No. 248 
oF 1926, ' 
November 8, 1926. 
Present:—Mr. Justice Iqbal Ahmad. 
BASDEO MISRA- —APPLICANT 


» versus 

BADAL MISRA AND OTAHuS—OPPOSITH 

PARTIBS. 

Or. P. C. (Act V of 1898), ss. 5, 626—Village Pan- 
chayat, cass pending before-——Tramsfer of case—Higk 
Court, power of. ; 

The High Court has jurisdiction under s. 528 of the 
Or. P. O. read with s. 5 of the Code to transfer a case 
pending before a Village Panchayat. [p. 127, coL 2.] 

Criminal miscellaneous application for 
transfer. 

Mr, S. D. Sinha, for the Applicant. 

Mr. A. P. Pandey, for the Opposite 
Parties. D 

The Government Advocate, for the Orown. 

JUDGMENT.—This is an application 
for transfer of a case under s. 323 ofthe 
Indian Penal Code (Basdeo Misra v. Badal 
Misra and others) pending in the Panchayat 
at Sonbarsa. 

A preliminary objection is taken to the 
hearing of this application by Mr. Pandey 


‘on the ground that a Panchayat constituted 


[B3 I, ©. 1927] | 


under the provisions of Act VI of 1920 
(United Provinces Village Panchayat Act) 
isnot 8 Court within the meaning of Ch. 
II of the Or. P. O, and as it is not a Crimi- 
nal Court within the meaning ofthat Act, 
B. 526 of the Or. P. O. has no application, 
and assuch this Court has no jurisdiction 
to transfer a case pending beforea Pan- 
chayat. 

The matter was considered by a Division 
Bench of this Court in the case of Sat 
Narain v. Sarju (1). One of the learned 
Judges was of opinion that a panchayat 
constituted under the provisions of the 
Local Act referred to above is not a “Crimi- 
nal Court" and as such this Court has 
no jurisdiction under s. 526 of the Or. P. 
O. to transfer a case pending before a 
panchayat. He was further of opinion that 
8. 22 of the Letters Patent did not vest juris- 
diction in this Court to transfer a case 
from a Village Panchayat. 


The other learned Judge constituting, 


the Behch was ofa contrary opinion. He 
held that the Village Panchayat must be 
deemed to be a Court for the purpose of a. 
22 of the Letters Patent, and as such “the 
High Court has power under that section 
to transfer any criminal p i 
ing before the Village Panchayat to another 
Village Panchayat empowered to take cog- 
nizance thereof.” 

The same question arose for considera- 
tion in the case of Kamlapati Punth v. 
Emperor (2) and the learned Judges con- 
etituting the Bench made the following 
observation :— 

“But as we have had to consider at some 
length the question of the jurisdiction of 
this Court we think that we should make 
some óbservationsin regard thereto though 
we are not unaware that those observa- 
tions will bein the nature of obiter dicta, 
We should have little hesitation in com- 
ing to the opinion that a Village Panchayat 
constituted and held under Local Act 
n of 1920) is a 'Court' and when itis 

ing with & case in regard to an 'offence' 
that it is a Criminal Court." 

Though the observations quoted above 

: are in the nature of obiter dicta still they 
areentitled to the greatest weight, 


(1) 8$ Ind. Cas. 350; 21 A. L, J. 925; 10.0. 
14 K-318; 46 A. 167; A. T, R. 10M AI 365; 35 

(2) 91-Ind. Cas. 51; 23 A. L. J. 897; L. R. 
4 Or.; A.L R, 1926 AIL 27; 27 Or..L. J. 19; 
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The main reasons asaigned by one ofthe 
learned Judges, who decided the case of Sat 
Narain v, Sarju (1) forholding thats 526 of 
the Cr. P. O. has: no application to Village 
Panchayats was that such a Panchayat was 
not a “Criminal Court" within the meaning 
of Ch. II of the Or. P. O. In viewot the obser- 
vations quoted above to be found'in Kam- 
lapati Panth v. Emperor (2) the reasoning 
of the learned Judge who held that thia 
Court has no jurisdiction to direot the 
transfer of a case of a Panchayat loses 
much ofits weight. Section 5 of the Or. 
P. O. prescribes that all offences under 
the Indian Penal Code shall be “investigat- 
ed, enquired into, tried and otherwise 
dealt with according to the provisions 
hereinafter contained." Iam not sure if 
this Court does not “otherwise deal with 
offences under the Indian Penal Code", 
when this Oonrt in the exercise of the 
powers vested in it by &. 526 of the Or. P. 
O. transfers a case from one Oourt to an- 
other and I am inclined to the view that 
by 8.5 of the Or. P. O. read with s. 596 
of the same Code, this Court has jurisdic- 
tion to transfer cases from Village Pan- 
chayata. 

For-the reasons given above, I am of 
opinion that I have jurisdiction to deal 
with this matter. 

After going through the sffidavita filed 
and hearing the learned Counsel for the 
parties I have come to the conclusion that 
this is & fit case which ought to be trans- 
ferred from the Panchayat Court to some 
other Court competent to try the same, 

I direct that the cage under ag." 323 of the 
Indian Penal Oode(Basdeo Misra v. Badal 
Misra and others) be transferred from the 
Panchayat Court at Sonbarsa to the Court of 
the Distriot Magistrate of Ballia who will 
make over the case for trial to some other 
Magistrate subordinate to him - and com- 
petent to take cognizance of the offence 
mentioned in the complaint. |, 

Z. K Case transferred. 


MADRAS HIGH COURT. 
Canaan RavisioN Uass No. 152 or 1926. 
(OgruiNaL RavisroN Patition No, 135 

` oF 1926.) ' 


August 24, 1926. i 


Present:— Mr. Justice Jackson. 
In re E. RAMAN OHETTIAR— 
AcousgD— PHTITIONHR., 
Cr. P: C. (Aet V. of. 1898),a. 177-—Penal Code (Aa 
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XLV of 1860);ss. 109, 420, 611— Attempt, what 
amounts ,to—Attempt to che despatch of bogus 
: PM ae of trial. ` 
| the actual transaction has commenced which 
would have ended in a particular crime if not inter- 
‘rupted, there is an attempt to commit the crime. The 
word "attempt" conveys with it the idea that if the 
attempt had succeeded, the offence charged would hay 
been committed. . 
In a case of cheating an act would mount to an 
“attempt” ifit isan act committed for the purpose 
and with the intent to bring proparationa to 
upon the mind of the person to be deceived. 
- The acoused was charged with an offence under ss. 


430 .¢ the Penal Code on the allegation that 


-468 

109 “4 511 
at Ooonoor he induced one K to write bogus telegrams 
and caused those telegrams to be despatched at Tan- 
jore in order to cheat one P: — . 

Held, that the actual transattion which constituted 
the attempt to cheat did not begin until the telegrams 
were despatched from Tanjore and thatthe writing 

“af the telegrams was a mere act of preparation not 
amounting to an “attempt” and that, therefore, the 
Tanjore Courts had jurisdiction to try thé accused. 

:Petition, under 8e. 439 and 439 of the 

Or. P.O., 1898, .praying the High Court 
to revisefan order of the Court of the 
.®8ub-Divisional Magistrate, Tanjore, dated 
' the 28th May, 1926, in O. O. No. 30 of 
1925 (transferred to the Sub-Divisional 
Magistrate, Kumbakonam, and numbered 
as 6. O. No. 2 of 1926). . 

Mr. V. Ramasami Iyer, for the Peti- 


468, 
at 


‘tioner.  ' 
The Public Prosecutor, for the Crown. 
ORDER.— Petitioner seeks to cancel the 
charge framed by theSub-Divisional Magis- 
‘trate of Tanjore in C. O. No. 2 of 1926 
‘on the gyound that the Sub-Divisional 
‘Magistrate bas no ‘territorial jurisdiction 
to try the offences in the aforesaid charge. 
The petitioner is charged, firstly, that at 
»Coonoor he induced ones s B yer te 
write bogustelegrams, the offence under 
sa, 468 aed 109, Indian Penal Code, and 
e secondly, that he attempted to cheat one 
‘Palaniappa Chettiar by. causing the des- 
patch of telegrams at Tanjore, the offence 
under ss. 420 and 511, Indian Penal Oode. 
The factaon which the charge is based 
are that the petitioner at Coonoor gave the 
telegram for despatoh from Tanjore to one 
Jambulingam Asari. The petitioner con- 
tends that any attempt to cheat that he 
may have made was complete when he 
va, the kelegen to Jambulingam at 
noor; and he did. nothing afterwards 
* in Tanjore which could be held to be an 
attempt. : 
The Public Prosecutor in reply arguee 
that the only act which could be described 


as;an -aftempt was ‘the despatch of -the 
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telegrams, and this petitioner did through 
his agent Jambulingam. Giving the tele- 
grams to the agent at Coonoor was only 
preparation. It is very difficult to draw 
the line between preparation and attempt. 
In In the matter of the petition of Riasat Alt 
qv the opinions of the very eminent English 

udges are cited, and it is not very clear 
on what grounds Knox, J., brushes them 
aside in In the matter of the petition of R. 
Mac Crea (2) a8 having no bearing upon the 
Indian Statute.. Lord Blackburn.says "if 
the -actual transaction has commenced, 
which would have ended in the crime if 
not interrupted, thereis clearly.an attempt 
to. commit the crime." Oockburn, O.J., 
says: "The word ‘attempt’ clearly .conveya' 
with itthe idea that if the attempt had 
succeeded, the offence charged would have 


been committed.” 


In the matter of the petition of R. Mac 
Crea (2) deals with a case of cheating, and 
Knor, J., remarks at page 179*.that acts are 
attempts ifthey are acte committed for the 
purpose and with theintent to bring pre- 
parations to bear upon the mind of the 
person to be deceived. 

It seems clear from these pronouncements 
that in the offence of cheating the actual 


‘transaction must have begun, and an act to 


bear upon: the mind of the victim. must 
have been done before a preparation can be 
said to be an attempt. E 

In the present case the actual transaction 
did not begin until the telegrams .were 
despatched nor until that despatoh was any 
act done to bearupon the mind of the peréon 
deceived. 

Neither writing the telegrams nor giving 
them to a messenger for despatch can be 
said to have been the actual transaction in 
the sense in which Lord Blackburn used 
“actual transaction” though such a prepar- 
ation may be part of the same transaction, 
in the sense in which transaction without 
the qualifying adjective ‘actual’ is used in 
s. 235, Or. P. O. ` i 

Assuming, therefore, that the petitioner 
caused the despatoh of the telegram at Tan- 
jore, the Tanjore Court should have juris- 
diction and there ‘is no reason to interfere. 

The petition is dismissed. 


Y, N. V. ; 
Z. E. Petition dismissed, 
(1) 7 O. 353; 4 Shome L. R.'155; 8 O. L. R. 573; 8 

Ind. Dec. (x. 6.) 775. i 
(3) 15 A. 173; A. W. N. (1893) 71; 7 Ind. Dec, 

wN. 8.) 829. ; ji 
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OUDH CHIEF COURT. 
“First Civit, ÁrPsAL No. 36 or 1924. 
| April 30, 1926. ; 
Present :—Bir Louis Stuart, KT., Ohief 
Judge, and Mr. Justice Raza. 
Thakur SUBHA SINGH AND oTHAS8 
—PLAINTIPKS— APPELLANTS 


‘ ` versus 

Thakur RUSTAM SINGH 1ns aNoTnER 

S —DazrBuDANT3— E 88PONDBNTS. 
wustom—Proof of cusom-—Wajib-ul-arx, entry in, 
value of—Succestion —Aji Mali Gour Rajputs in Oudk 

—Family.custom, plea of. : ; 

Among the Ajit M Gour Rajpnts there is no 
custom whereby contrary to the provisions, of 
Mitakshara, when the last member‘of one branch ofa 
family dies and is succeeded by widow, with the 
widow's estate, then on the death of the widow the 
other branches take the estate in equal shares with- 
out regard to 
kinship to the deceased. [p. 129, coL 2] 

There is no objection to a plesding that & 
custom obtains both inafamily and in the tribe to 
whith that family belongs, but he must prove that 
the custom is binding on the family whether he con- 
a evidence and plea to the family or not. | p. 138, 
col 1 bo an! 2A 

It is of the essance of usages modifying tho ordinary 
lew of succession, that they should be ancient and In- 
variable, and it is further essential that they should 
be established to be eo by alear and unambiguous evi- 
denoe. Itis only by means of such evidence that the 
Oourts cen be assured of their existence, and -that 

, tbey posesss the conditions of antiquity and certainty 
on which m their legal title to recognition depends. 

,lp 138, ool. 

UP iode itis not shown by reliable evidence that a 
, Settlement Officer in compiling a 1a7ib-ul-ars Helen 
od to perform his duty or was misled in recording a 
pustom .and it does not appear that the statement of 

the custom is ambiguous, the record of & custom ina 
qajib-ul-ars is most valuable evidence of the custom, 
-[p:134, 601. 2.] : E 2 


: Appeal inst a decree of the Sub- 
ordinate Judge, Sitapur, dated the 18th De- 
cember, 1923, ^ ^ >? s 

Messrs. A.. P. Sen, H. K. Ghose and 
Kanhaiya Lal,‘for the Appellants. i 

"Messrs. M. Wasim, Ali Zaheer, Akhlagus 
Husain, Muzaffar Husain and ‘Tinkauri 
‘Mohan Ghose for the-Respondente. ` 

-JUDGMENT.—This ‘is a plaintiffs’ 
appeal against ‘the dismissal of the suit 
"which they brought ‘for possession of half 
‘of the landed property “which was owned 

-and-p d by a certain?Thakur Hardeo 
‘Bakhsh, who is said to have died about, 
“3896. ‘On. his.death .he was succeeded by 
‘his -widow Umrai ‘Kuar,-who. died: in'No- 


-vember 1917, "The plaintiffs’ case was that ' 


"under acertain custom, -prevalent in the 
“family to which Hardeo ‘Bakhsh belonged 
‘and in other families ' belonging to thé same 
‘tribe ap ‘the family of Hardeo -Bakhsh, 
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"this custom 


their being more or less remote in' 


‘the Mitakshara 
‘to the 


129 


», 

when the last member of one branch of a 
family died and was succeeded by his 
widow, with the ‘widow's estate, on the 
death of the widow the other branches 
took the estate in equal shares without re- 
gard to their being more or lesa remote 
in kinship to the deceased. The success’ 
of the plaintiffs suit depended entrely 
upon the proof of this alleged custom, for on 
the facte, as the defendants were entitled 
to succeed under the Mitakshara Law, which 
would ordinarily bind the parties, the ' 
plaintiffs had no qase, if the existence of 
was not established. Tho 
learned Subordinate Judge after consider- 
ation of the evidence adduced on both sides 
decided that the existence ofthe custom 
was not established and dismissed the suit, 
The plaintiffs appeal against this decision: 

The relationship between the parties ia 
stated in the pedigree which is recited at 
the commencement of the judgment of tho 
learned Subordinate Judge. They are 
descended from a certain Bakhat Singh a 
Gaur Rajput belonging to a tribe known 
as the Ajit Mali Gaurs It appears Tum the 
Sitapur Gazetteer Volume 40 of the ‘District 
Gazetteer of the United Provinces of Agra 
and Oudh, page 69, that at date, which mey 
be-put ‘roughly at the end ofthe 17th or 
beginning of 18th century,a certain: Itaja 
Ohandra Sen a Gaur Rajput, arrived in 
Oudh. -He had-four sons Ajit Mal and thiee 
others. . The descendants of each gon form- 
ed a separate tribe. The Gaur -Rajputs 
owned a large amount ‘of land ‘in the: 
Sitapur District.- This appeal is concerned 
wi 


‘the Ajit Mali Gaurs. Bakhat Singh ^ " 


chad four sons : Basti -Bingh, Kewal Singh, 
Mehrban Singhand Deo Singh. The lines 
of Basti Singh, Kewal Singh and ‘Deo 
Singh are now extinct. ‘Hardeo-Bakhah was 
‘the last surviving member of the line of ~ 
Kewal Singh. The plaintiffs and the origin- 
Al defendant - Rustam Singh, 'being -the 


‘son of Ajudhiya Singh, whe was the son ot 
-Auseri Singh, who-was the sof of Mehrban 


Singh, 


was nearer in degree to rdeo 
Bee gre Ha 


h:than any of the plaintiffs, and under 
wawas entitled to succeed 
| property of Hardeo Bakhsh on the 
death of Umrai Kuar. He wasealive in 
1917 when the lady died. e 
The appellants have endeayoured:to prove 
the existence of the custom ‘alleged ‘by 
reference to the wajib-ul-araez of villages 


.owned by members-of-the family, and by 


putting “forward certain alleged iostanceg-'- 
* 3 


- 


‘Bhekhapur . - Ex. A-10 Mumtaz- : 


"iio. ENS. 


of the custom on which they rely -having 
.been followed in their own family. They 
have also.endeavoured to support the exist- 
.ence of the custom by referring .to ‘the 
. wajib ul-araez of villages, held by the other 
“Ajit Mali Qaùts. in tho ‘Sitapur District, 
-who are not members. of their family, and 
_ by ingtances.of what they alleged, to- have 
"been succession in. accordance with this 
.oustom amongst members ot these other 
, families. In the trial; Court the wajib-ul- 
,araez were put forward mainly-by the de- 
fendants to disprove the existence ,of the 
.eustom. In this -Court the appellants’ 


` learned Couneel bas rightly placed the evi- 


dence before us as a whole snd hes dis- 
_cussed the wajib-ul-araez and the instances 
together. a ; 205. aa 
. We shall first detail the evidence im so 
far as it purports to affect the family of 
Bakhat ‘Singh: and shall later. detail the 
_gvidence in so far: as. it. purports to affect 
the families of other. Ajib Mali Gaur Raj- 
puts in the Sitapur.District. |. - , s 
‘We haye been referred to the wajib ul- 
arace of 16 a si pan, were, prepared 
about. 1871 at--the -Regular , Settlement. 
. These -wajib yl-araez may. be- grouped -a8 
follows :—They, are firstly, the wajib-ul- 


à 


,araesol-— |... o. e ; 
awalpur . Ex: A-l ;Pagrohi. Ex. A-2 

,Mahanandpur Ex, A-3, Tarpatpur Ex. A-4 

MWaizpur , ,.Ex. A-6 Nigohan Er. A-6, 


.Mandi Kherg Ex. A-7, Naroipur Ex, A-8 
,Kusiari Ex. A-9 .Pichaura Ex, A-10 


Ex. A-ll 


> vc. e DUE 5. 
Umri >; HxsA-12-Mahsl ' . 20e d 
$70. 7 uo Pa, b Balempur Ex, A 13 
,Kaliyanpur. Ex. A-14-Raipur : Ex. A-15. 
, he t ll villages- were -owned and 


possessed in 1871 by Hardeo -Bakhsh and 
‘Musammat Mankoa the widow. of Ganga 
“Bakhsh. ‘Singh: Ganga ` Bakhsh Singh 
‘was the grandson of Deo Singh an 
the last member of. Deo - Singh’s bran 
“which becam® extinct - after „the death 
.of Ganga Bakhsh Singh. -The wajib ul- 
‘araez Ex A-l to Ex.-A-8 were ‘verified by 
.Hardeo Bakheh himself andby- the agent 
jot Musammat Mankao. _We-have not found 
verifications on Exs. A-9, A-10 and A-i6. 
In "Hx. A-1 the. wajib ul are of Alawalpur 
pars. 4 “Custom ag to inheritence is as.fol- 
OWBi— ^ wang Mr Uu repu Sse Re) ui ud 
5. "In. our family, male iesue alone inherit, 
Daughters --and, . their, issue ‘have’, no 
right of inheritance. Distribution of shares 


Ws du ur qui uod An l 
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is made according ta the number of sons 
and not according to the number of wives. 
If, among the uterine brothers, anyone 
dies without issue, then whether he was 
Joint, in mees with bis, uterine brothér or 
not, his uterine , and step-brothers shall 
succeed equally to, his property, ancestral 
as well. as selt:aequired. The widow; in 
the event of her nót.having male issue, be- 
“comes. ownér ofsher. husband's share, irtes- 
“pective~of the ‘nature of the property;.and 
She has, the right -to effect. all Kinds. of 
transfer. After her death the. nearést. male 
; descendant of "her husband's family becomes . 
‘owner of the heritage left. by- her. -The ' 
‘custom’ of adoption exists in our family, 
,but.there is this condition that tbe boy 
should belong to the family. A boy of & 
‘different family, or ofa different caste can- 
‘not be adopted. A widow is likewise com- 
.petént to, adopt, irrespective of any testa- 
mentary devise by: her husband but she 
“cannot adopt a boy of her own father's of 
“mothér's family. The adopted son is. di- 
vested of all rights. in his natural father's . 
-ahare. If after adoption a son by the wife 
is born, the adopted son’ and the son by 
“the wife are ‘entitled to succeed" in equal 
shares. A woman not lawfully married or 
her issue is not entitled to. inherit under 
“any circumstances. : Oonditionally ‘on her 
“maintaining & good character. she ia, by 
leave of.the heira,- entitled -to food and 
-raiment:". > ov C Ber hog 2 4 
^ The ‘translator, has omitted . the.' word 
"family".after male descendant of. her 
"husband. ^ "OP ee MA 

Exhibit A-2 is almost word for word 
‘the same as. Ex: Aslo In Exs. A.3,:A.4, 
A-5, A-6, A-7, AB, A-9, À-10 and A-16 it 
dis stated thatthe custom of inheritance is 
‘the same as in .Alawalpur.- The learned 
Counsel! for the appellants has urged that 
"we should. substitute for the words “the 
nearest. male descendant of her husband's 
"family becomes owner of the heritage left 
“by her,” the words -"Whoever amongst 
«the male descendants. of her husband's 
nearest khandan (family). will exist will 


“be ‘entitled . to. the property by right of 


inheritance," -on &.proper construction of 
-the passage, but, we are agreed that the 
-construction- which he, would. have us-make 
'je.not& construction that can-possibly be 
eplaced ADON 2 words ria -tar -khandan 

-which elearly. mean the nearest of her 
‘husband's family.  ' ., oe 


aop MAN pay 

Kato 1955] 
C We, now, come to ihe wajib-ulare of 
Mumfazpur.(Ex. A-11). This wajib-ul arz 
was, verified: by Narpat Singh the father 
of .plaintiffg. Nog. 1 to 4, Sanwal Singh 
thé grandfather of plaintiffa Nos. 11 to 13 
Haghubsr Singh..the father. of plaintifs 
No EET and Tilak Singh the father of 
plaintif No.5 and the grandfather of plaint- 
ifs Nos..6 and 7. ‘The '"predecessbrs-in- 
interest of all .the plaintiffs thua verified 
ihig-wajib-ul-arz. The passage as to, suc- 
cession initis as followB:— <` | |: 
- “In our family only the male igsue, and 
neither the daughter nor her issue, i$ en- 
titled to inherit. In the vent of theró 
being . mala issue by “several wives ’ the 
phares are-divided according to the number 
of sons,..without regard to inequality ih 
number of the sons (by. the several wives) 
d not according to..the number of wives. 
4 
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then the óhildieas wile is’ merely tniitled 
to. food and raiment by way of maintenace 
and in-out family’ the right óf jethanst is 
not revigdised by custom.: But at'the time 
when’ the property of Bhawani-Din and odr 
eo-sharere' was joint Bhawani Din had made 
over ‘18 bighas (kham ‘of land) situate "In 
this village out of' his ówn “hdgqiat tb Naf- . 
at Singh. ‘At the time of partition ámoüg 
he ~ co-sharers “in question’ that land ' 
continued to be included “in” bur mahal 
as joint (bafaur.. bilijhal kamare “mahal 
mén shamil chali üyi)' conséquently- it 
bhall bs dealt. with in tha’ manher: spé- 
‘oified in para 3. Thé do-sharer in qüée- 
tion shall have no rights in any other thah 
this mahal." > - * ie Ca 


There is next the, wgjib«ul-re of Dari 
(Ex. A-12).: Thia:was yerified .by Ajudhia 

ingh: the: father of defeadant No- L- and 
his. brother Bhawani -Dija Singh. The pas- 
Bage- as to inheritance. jg as follows:-— |, 
.. *Ià our family, ‘only’ the’ male issue, aud 
either a daughter hor- her issu»; 1s^en- 
titled to ihherit. “Where á dosharek dies 
without -issue, his widow provided ‘shé ‘is 
‘capable shall becoms: owner of property 
‘of every description and to mest her pek- 
sonal necessities, add for th6' purpose ‘of 


232. 


there is no custom in our family recognis- 
ing the right of “jethansi.” 

The waib-ul-arz of mahal Salémpur (Ex, 
A 13) was’ not vélified. That village be- 
Jonged to “Ajudhia Sihgh, Bhawani Din 
and ‘Chain Singh. "The wajib-ul-arz of 


Raipur (Ex.'A-15) was vérified by Ajudhia ` 
D t 


in, The’ succesbioh 


Bingh and Bhawani 
As Blated inthese wajtb-ul-araez is almost 

- Gdentical with the saccession stated in ‘the 
wajib ul-argez ot Umri. ; 

This is the evidénce afforded by the 
wajib ul-draez of iHe villages whith were 
owned &nd.posáesSed by the mémbers ‘of 
the faiily. The. effect of: the évidence 
‘afforded by them will be discussed later, 

The appellants, tly upon what they 
assert are three instances-of property having 
‘devolvéd 'th tHe Mattily ‘aécofding''to the 
terms of the alleged custdm. The first of 
‘these’ alleged inétantes tüken ‘in-chrénolo- 
‘gical order “isin respect‘of the property of 
Ranjit Sihgb, the 8on'of Dariyao Singh who 
‘died at.a date which it is diffoult to settle 
“but which wasat the earliest about 1877. 
There ia some evidence that when Ranjit 
“singh died $rd of the ‘property left by him 
‘went to the. Madho Singh branch, }rd to 
the Bliup Singh branch and $rd to the 
Kandhai Singh's branch. The evidence on 
the subject ig nof veryclear. | 

"The, second instance refers to the derolu- 
'tion of the-property of Mankoa the widow 
of Ganga Bakhsh. -She took'possession of 
"her husband's property on -his death, ‘and 
died herself in 1883. It ig. shown by. Ers. 4 

:samd 4-B that oh her“debth Hardeo -Bakhsh 
.Bueodeded to halt ‘the property of Ganga 
“ Bakhsh. . Ajudhia Sisgh.and'his two ne- 
phews Kedar Singh and Khanjan ‘Singh 
isucceeded to th of the-property, Kandhai 
Bi gh'a aon, Madho Singh's góna and Bhup 
iagh's :grandsons succesded to-4th of the 
«property. Muna Kuar widow of Kslka 
Bithsh Singh was given-asmall share for 
“maintenance. The latter persons (exclud- 
.in "Mna Kuar) on the lith December 
is8s "trangferred'by'a sale-deed (Ex. [0) the 
‘interests which they ' had _ obtained to 
"Hardeo Bakhsh. "When Muna Kuar died it 
"was agreed among the.durvivors (Ex. Ll) 
that her property should be divided amongst 
‘them Teee eo a upon'this 
“point in Er. 2 thet when Musammat Mankos 
“the“widow of Ganga: Bakhsh before, her 
'.death exegüted a'sale-deed on the IBth 
“October, 138) (Ex. 2) dhe obtained fhe dt- 
gestation of all” her,.male relatives. There 
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is further evidence of a statement made 
by Kbanjan Bingh (Ex. 3) sometime in 
1902, in which he stated. “We are all the 
heirs of ‘the said Thakurain.” This con- 
tludes tHe evidence on ‘the ‘second ~aHeged 
inbtance, i | 
"The third alleged instance is in respeót 
of the’ property ‘of Kalka Bakhsh Singh 
which after hi& degth was in ‘possession ‘of 
Musimmat Mtüna' Kuar,who'died ‘on the 
31Nt’May, 1894. ‘This lady is réferrdd’ to in 
Büfne bf the p&pérs as Mankoa Dit’ there 
is no doubt as’to wlio she is'asbhe was'the 
‘widow “of Kalka Bakhsh. ‘It "has already 
"been'st&ted! how ‘that ‘purtion óf ‘the. pro- 
‘petty Of Gàt/ga Bakhsh, which she'reteiv- 
‘ed:after his death,'devolved after her delith, 
But the bvidbnce as to the evolution of 
Ter.HüBband's:próperty whioh'was held by 
Her till 'her'detth -is not so clear. "This 
"much äs clear! however, ‘thatthe ‘lady had 
‘gold some iof "Her'hüsbatid's "property to 
‘tthe Raja'ofOel'and'after her death Ajudhia 
‘Singh aud Khbabjan "Singh ‘instituted ‘a 
"Buit ‘to sbt 'aside"thHt sale. The suit “Was 
"decided on the 1Uth April; 1901. The judg- 
“ment is ix "A-B7. It was ‘decreed ih favour 
‘of tho ‘plaintiffs, the dale ‘being svt: aide. 
This decision Was upheld on 'appeal!by ‘the 
‘Oourt of the Judicial ‘Corimiésioner dn the 
‘29th May, 1903 ‘(judgment "Ex. “A*88) and 
Yaffirthed by:their Lordships of the Judicial 
'Oordittes'dh the ?th’Februaty, 1907 (jadg- 
-ment Er. -A49) repdrtêd as "Deputy Gom- 
“missioner of Kher v. Kharnjan' Singh (1). 
After the detision ofthe, Indian ‘Courts tin 
HEYOH of the'pluirtiffe'tt béfdre'the 'üeci- 
pion bf their Lo¥dsHips'dfthe’Privy Counvil, 
"Ganesh Singh und'others ‘instituted a: duit 
. tot'theirthate in'ftte'property. "Phe" plaint 
-is üdted "5th November 3901 (Ex/-A“03 and 
“Ex. A-113). "Phe ‘dispute was ‘referréd to 
Varbitrdtion ind decided on the Mth May 
“1905 (decision Er.'A^94). Under the erbi- 
"trátur'e -décision '&.diyision' of the "property 
“Was oade nang “all the ‘paitis. '“Thede 
are'the irgtünces &fedting thé'family -of the 
"parties. 2 mo 
, We nert comè to the alleged ‘proofof'the 
~ euétófn 'in'fafnilies öf ‘the ‘same -tribe un- 
^ tonnected with ‘the families ‘of 'fhe:p&Ytiea, 
"The learhód Counsel for the appetlarte did 
hotin His argunretit-Tay stress‘ upon*álUthe 


""Wstarices which bad ben "put “forward: in 
"the trial Court. Wë were 


erred in’ this 


O. Lid. M4; 110. W.N. 47454 A 
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portion of. the.agrument to. the wajib-ul-. 
araes: ofa large number of vill held-by. 
Ajit- Mali Gaur Rajputs.in the Sitapur Dis-. 
ipicb. These are the wajib-ul-araez to which- 


we. were particularly: referred: 
adnapur- , Ex. A-94 

Barna Ex. Ar-rêl 
Sareli Rr. A-180 
Dhannanpur Ex. A-99: 
'Bhogipur Ex. AAL 

' Pera Ex, A-65. 
Jharia ` Er. A-105 
Parewa Ex. A-20: 
Bahadurpur Ex. A-103 
Kochalia Ex. A-38. 
Pakhanianpur Ex. A:39 
Keshopur. Ex. A-22° i 
Tibhar. Hr. A-2% 
Purai Raipur. Ex. A-383 
Harni . Bx. A-3t 
Nawa Mahmudpur Ex. A-48. 
Dharnsg. Ex. A-49: 
Gondwa Ex, A. 73. 
Ramnagan Ex. A-48; 
Hathia Er. A-44, 


Fhe: rule of succession laid down in 
these wajib-ul-araez is. for the most part 
much: the-same as the. rule of succession 
laid down in the Umri: wajib-u--araez, and 
there is nothing in them which need: be 
quoted in this part ofthe judgment. It is 
sufflolent to say here that not-in a single 
one of these wajib-ul.araez is there any 
recital of such a custom as the custom set 
forth by the appellants. 

We shall now take in order the 936 in- 
atanees-upon which the learned Counsel for 
the appellantes lays stress. He did: now 
refer to the remainder. The firet of: these 
ie what the learned Subordinate Judge 
called the 4th instance and refers ;to.the 
_ devolution of the property of Zelim Singh, 

upor the death of'his widow Muna Kuar, 
Bhe died about- 1833, The next instance 
(which the learned: Subordinate Judge 
called the 5th instance) ig in respect of the 
property of'a certain Delthamman Singh 
in the same village of: Madnapur upon the 
death. of:his»widow Narain Kuar who died, 
about 191% The third instance (which. 
the learned Subordinate Judge called the 
6th instance) is in respect of the property. 
of a certain Kandhai Singh of Baseti 
which, devolved, after, the, death of hia 
widow Musammat Bh ng. The fourth, 
inBtance (which the learned. Subordinate; 
Jadge called the 7th instance), is. in rege. 
pect of the property of 4 certain. Subba 
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Singh. of; Pasaika who. died. about . 1893. 
'Phe next;inaf&noe (which the learned. Sub- 
ordinate Judge. catled the, 8th. instance) ig 
in-reepect of the property ofa certain Aju- 
dhia Singh of Kamaria. Fhe next instance 
(which thélearned Subordinate, Judge called, 
the, 9th instance) is in respect of: devolu- 
tion of the.property efe Kesri Singh of 
dharia and: Para on the death of his widow, 
The next two instances,(which.the learned 
Subordinate Judge. called: the lOth and 
llth instances) are also from the, villages 

ia, and: Para ‘Fhe next. instance 
(which the learned.Subordinate.Judga call- 
ed the.l94h.instance) is in, respect of the 
devolution ef the. property of: Bahadur 
Singh of,Parewa, The next three instances 
(whick the learned: Subordinate. Judge 
called the. 13, 14: and lóth ipstances) are 
from. the village. Tika, Bahadurpur. The 
next; two instances (which, the learned 
Subordinate Judge. called; the, 18th. and 
19th- instances) are from the, village Bar- 
chhata. The next. instance (which the 
learned Subordinate Judge called; the, 20th 
instance) ia.also from the village, Barchhata. 
The-next:two instances.(which, the. learned 
Subordinate Judge called tha 2kst-and 22ad 
instances) are from. the village Keahopur. 
The.next instance (which: the learned Sub- 
ordinate Judge called tha 33rd instance) is 
from the village.of Parsi Raipur,  "Fhe.next 
three instances which. the learned: 8ybardi; 
nate Judge called: the 26th, 37th and 28th 
instances) are from the village Nawa, Mah- 
mudpur. The next instance (which the 
learned Subordinate. Judge called the 32nd 
instance) is from the, vill Nazaohis. The 
next inatance (which. the,learned Subordi- 
nate Judge-called the35th inatance)-is from 
the village, Ramnagan The next, instan&es 
(which ` the learned: Subordinate Judge 
called the 40th and 41st, instances) are from 
the village Hatbia, and the last instance” 
(which the learned. Subordinate Judge 
called the 42ndiinstance)-ia frem the villaga 
Ramuapur. The learned Counsel did not 
press, any. ‘other’ instances mentioned, in ` 
the learned Subordinate Judge's, judg- 
ment. 

We.shall first consider the walfie of tha 
evidence adduced by the plaintiffe to estab- 
lish that the custom in queation exiets in, 
their own family. Their family is a family, 

sing considerable landed propei. 
i is a family with a history fits own, va, 
ia. clear from the wojibubaraes of the 
villages. possessed: fm it& memberg In, 
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Yx.^À-3 thy wasibul-are off thé village.ot. 
Mahankndput there is'&'statement that that 
village was captured asboutthe year 1770 
by! Mehrban-Sipngh ‘and the’ óther.sons of. 
BakhatSingh:- In Ex A-L- the' wajib ul- 
arg ofoMnumtazpur, there is areference-to; 
the’ ancestors of the family. having -in the 
period: directly .after''the death of the 
Emperot Aurangzeb carved out their estate 
by taking pobsesaion, wherever they found 
16. possible to. subjugate.. The. whole of 
these-wa jib-ul-afta6z ae that the family of 
Bakhat Singh, to. which the parties belong; 
Has an individual’ history, -and would not 
nébegsarily- follow the. same pririciple of 
Buccebslon- as ^ other-familiea of Ajit Mali 
Gaur Rajputs in the Sifápur District. Tt is 
plear from the. quotations, which. we have 
already’ given from the relevant portions 
of the. wajib-ul-araez' affecting -succession 
in the‘famHy, that atthe time when those 
§wevib-ul4arted wero prepared-about 1870 or 
1871 the ménrbers of. the:family had clear 
wiews ‘as to what the rules of succession 
were im their family.. It is asserted every 
where by them that in contravention of the 
ordinary Hindu Law-daughters and daugh: 
ters: dong. have no right of inheritance in 
their family. There is'a custom’ restrain- 
ing -adoption. -There are. other customs. 
But itis to be noted, that although these 
wajib-ul araee lay down rules as to succes- 
sion and as to the rights of widows which 
in many ways differ. from the rules of the 
Mitakehara L&w.upoü the subject they do 
not cóntain: a suggestion that when a 
branch becomes ‘extinct (whether the last 
member has ‘or: has not left.& widow who 
will obtain a widow's estate) the succession 
is 40 be ‘otherwise ‘than. thé succession of 


thé Mitakehara Law, or‘in particular, that, 


there is ‘to be'suel. a special custom that 
setup by the appellants, whereby the pro» 
*perty of the lgst member of the extinct 
branch is to be divided amongst the other 
branches, each .branch obtaining an equal 
share irrespective of ‘the degree of near- 
néss‘tothe deceased. - The waijb ul-araes. 
eifher state that after the widow's death 
the nearest male descendant of her husband's 
family ið to succeed, or are silent on the 
subject, and in these circumstances there is. 
cumulative evidence, not only contained 
in what the watjbul-araez state but also in 
what they do not-state, which goes to. 
-disprove the *exiatence: of such a custom. 
The valus of entries in the wajib ul-araez 
was formerly. the. subject of much discuss 


. 
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sibn in many cases im. Oudh. But there is 
mow an authoritative pronouncement ‘of, 
their Lordships of the Judicial Comtnittee. 
which; in our opinion, must.be considered. 
asa guide in &warding weight to the en- 
tries in the&e documents... In. Balgobind v. 
Badri Prasad (2) which was-an appeal in 
a suit from Oudh, their Lordehips at 
page 201* have said: ‘Settlement Officers in 
recording customs in wajib:ul-araez have 
to perform duties which the .Government 
orders them to perform. de fa . 

"Onetof these duties was to-record cus- 

toms as the Settlement Officer found them 
and not..g8- he might think. they ought to 
be, Whénit is not shown by reliable evi- 
dence that the Bettlement Officer neglected 
to perform 'his.duty or was misled in re- 
cording acnstom, and it does not appear 
that the Btatement of the cnatom is am- 
biguous,. the record in & wajib-ul-are of a 
custom is 'most valuable evidence of the 
custom, much. more reliable evidence than 
subsequent ofal evidence given after a 
dispute as to the custom has arisen. 
' '"Phere was no evidence £o prove oreven 
to suggest that the Settlement Officer in 
stating- the custom as he did in the wajib- 
wl arzhad'in any way neglected hia i duty. 
in ascertaining what the. custom was, or 
was misled ag to the custom} nor was there 
any évidence given in -this suit in denial 
of or at variance with'the custom. f 
. “Their Lordships find that the custom 
excluding daughters and their issue from 
inheritancé waa proved `. ; 

Now here ib is clear: from the watjb-ul, 
araez themselves, thatihe Settlement Officer 
took trouble to ascertain the opinions.of the 
leading members of the family, as to what 
the customs of succession were. He record- 
ed certain definite customs of succession 
and in most instances recorded what should 
be the succession on the death of a widow. 
In this record itis made clear, that such 
succession is to be by the'rules: of the 
Mitakehara, and that there is no special 
cnetom jin contravention of the rules of the 
Mitakshara Law. In these circumstances 
it would require an overwhelming amount 
of evidence to establish the ‘exiatenca.of 
such a custom in face of the entries in. the 
wajib-ul araez There is oral evidence, but 
.(8) 74 Ind Cas 449; 50 I A 198; 21 A L J 578; 
AIR 192983P O 70: 90. &A L.R 581: “8 00 
217: 45M L J 280.45 A 412, 380 L.J 302; (1923) 
M, W. N 799; 33 M. L. T. 817; 10 O. L. J.368; 290. W. 
N. 485 (P O) SN ae 
Page: 3 mE - 
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we agree. with -thg learned Subordinate. always went by. what-Hardeo. Bakhsh told, 
Judge that the oral évidence is of no valüe., him. This Statement was toa certain ex- 
Thére is no evideneé of the existence of. tent supported by plaintiff No. 2 Subha, 
such a custom in the family ever having: Singh under cross-examination for he stated , 
been a&fürmed in the judicial decision. at page 42 that at the time the advice of 
There aré three instances put forward and. Hardeo Bakhsh and Ajudhia Singh used to. 
three instanoea only, and all these instances: be respected and that Ajudhia Singh waa: 
are stated to have taken place after the older than Hardeo Bakhsh. We do not. 
wajib-ul.araez had been prepared. The, accdpt the suggestion that the family was 
evidence in süpport of these instances is: joint atthe time. It appears to us that the: 
not in. itself of weight, in: any individual family was separate, but wè dé hot consider 
case. The learned Sdborditiate Judge, has ` that there is anything in the instance which 
discussed it at length and caréfully.. We, would goto showthat the distribution, which 
fake the first instance, . If Ranjit. Singh. gave Hardeo Bakhsh Singh his full share, 
. predeceased Narpat Singh, the circum-, under the Mitakshara and Ajudhia Singh, 
stance that Ranjit Singh's property was something less, was anything more than an 
divided into three equal shares, each of srrangement which Hardeo Bakhsh thought 
which went to each branch, would affordno justand flt, and we do not believe the evi- 
evidencë of a devolution contrary to the, dence, which is to the effect that it was to. 
Mitakshara Law, for Jaskaran Singh who, Garry out an old custom of the family. The” 
succeeded to 4rd, Narpat Singh whosucceed- vague description of the parties as heirs in 
éd to rd, and the sons of Madho Singh who no way. establishes the existence of such a 
succeeded to $rd wereall in the same degree custom. ` j 
from the common ancestor. It was for the We now come to the third instance, and 
appellants to prove their case affirmatively, we are of opinion that the evidence here 
The evidénce as to whether Narpat Singh is fàr from supporting the existence of a 
did or did not predecease Ranjit Singh was custom. The most important part of the 
vague to adegree. We consider that the evidence upon this point is contained in 
learned Subordinate Judge rightly laid the proceedings in the suit brought by 
considerable stress on the fact that Subha Ajudhia Singh and Khanjan Singh, to set 
Bingh plaintiff No. 2 who was the son of aside the deed of sale executed by the 
Narpat Singh deposed at o. p. IO that - widow of Kalka Bakhsh. The judgment of 
Ranjit uid had died in 1877 or 1878. the Subordinate Judge in that suit (Ex. A-1 
After consideration we agree with the con- 87) shows that Ajudhia Singh instituted 
clusion of the learned Subordinate Judge; the suit as the nearest reversioner joining 
that it is not established that the property as plaintiff the widow of his deceased bro- 
of -Ranjit Singh. devolved after his death ther Bhawani Din and also joining Khanjan 
according to a rule of succession other than Singh, on the allegation that he was joint 


the rule of succession known to the Mitak- 
shara Law. 

"We come to the second instance. It cer- 
tainly appears that on the death of Musam- 
mat Mankoa the widow of Ganga Bakhsh, 
. the Kewal Singh branch received $ of the 
property and tbe Mehrban Singh branch 
received ¢ of the property but it is to be 
noted that in no circumstances would Har- 
deo Bakhsh have received more than $. He 
was entitlad to $ by succession under the 
Mitakahara; Law. The remaining moiety 
should have gone to Ajudhia Singh, Bha- 
wani, Singh then being dead. There is 
evidence which goes far to explain, how 
Ajudhia Singh obtained less than what he 
should have obtained and how other mem- 
berg of Mehrban Singh’s branch obtained 
more. Rustam Singh stated ato. p. 7 that 
Aj udhis- Singh was. a-very simp]e- man and 


a 


with him. Upon Ajudhia Singh's death 
Rustam Singh and Parwan Singh his sons 
were substituted as plaintiffs. The platnt 
clearly shows that Ajudhia Singh claimed 
posseasion ag nearest reversioner, There 
was no suggestion made that there was a* 
custom under which the estdte had descehd-- 
ed to all branches. The suit was brought 
clearly under the Mitakshara Law. The de- 
fendant contended that the plaintiffs were 
not the nearest reversioners. The Judge 
appears to have decided that Ajudhia Singh 
‘and Kalka, Bakhsh formed the members of 
‘a joint Hindu family, but decided further 
in the alternative that if there had been 


‘separation Ajudhia Singh was the nearest 


reversioner. The decision turned very large- 
ly upon the question whether the widow 
of Kalka Bakhsh had a right to alienate the 
property, and the Judicial Commissioner's - 


} s 
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Court, Bading :that she had no right tó 
, Alienate the property, dismissed the appeal. 


In appeal it was again argued that Ajudhia. 
Singh was not the nearest reversioner. It, 


was ugBim decided that he was the nearest 
revéreioner (Ex. A-88). When the appeal 


' was decided by their Lordships of the’ 


Judicial Committee’ (Ex. A-89) they stated 
in their judgment: “Man” Kuar died on 
the 31st May, 1894, whereupon the estate of 
her husband passed to'his then next male 
heir Ajudhia Singh and on the 2ist Feb- 
ruary 1899 Ajudhia Singh (with another 
who need not be further noticed) instituted 
the present suit." In this appeal the ap- 


pellants apparently did not press the point: 
that the lady was entitled to transfer the 


property in absence of légal neeessity and 
the appeal was only argued upon the ground 
tbat legal necessity existed. It is clear 
that in this suit Ajudhis Singh put himself 
forward as entitled to steéeed on the ground 
that he was the nearest reversioner to 
Kalka Bakhsh under the Mitakshara Law. 
. Now if is true that after this suit had 
been decided other members of the family 
instituted the second' suit of which the 
plaint is Ex. À-93 and here for the first time 
we find a reference to the custom which 
is now alleged. In that plaint it was stated 
that the custom prevailing in the family of 
ilie parties is this that after the death of 
the original proprietor and his widow in 
the absence of male issue the property left 
by him is divided in equal shares among 
the surviving members of the family ac- 
cotding to the degree of relationship and 
this is the custom generally prevailing 
among the Thakurs of the Gaur community. 
Thë arbitrators, However, did not touch the 
point, atid apparently they were not paked 
tü'doó so. In théir decision Ex. A.94! they 
. say: "We arbitrators in view of our powers 
given in the &greeniéut, do not make dny 
inqüiry about cü&tom" and continued’ that 
the reason why they were giving a certai 
poros of the property to thé plaintiffs waa 

&d&use the plaintiffs in the suit before 
thém Had'assisted thé plairtiffa ih the pre- 
vious syit in condutting the litigation. 
Subha BSiügh plaintiff No. ? at o. p. 34 
aUtnita that dider this award hè received 
about 1/10th of what he claimed under the 
custom. ! . 

There was another suit of 1907, the plaint 
in which is 'Ex. A-90. In this suit Khan- 
jan Singh, Kadar nah, Parwan Singh and 
Bustam Singh sued for a declaration that a 
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transfer made by Hárdeo Bakhsh'a: widow 
Umrai Kuar had beer made’ without au- 
thority. 'There' is no reference to the cus- 
tom in that plait and the pláintiffe sued as 
reversioners under the Mitakshara Law. The' 
lady's’ written sf&tememt'is Ex. A-9I. In 
this she accepted that the inberitánce would 
be by the Mitákshargz Law bùt asserted-that' 
the plaintifs were not the sole reveréioners. 
The suit was decreed by judgment of the 

.21st October, 1907, (Ex. A-92) and it was' 
décreed in favour ‘of the plaintiffs as rever- 
sioners. As we read the evidence on this 
point; so'far front establishing that there wae 
Buch acustom as that alléged, it goes to'show’ 
that there was nosuch custom. In Chandtka’ 
Bakhsh v. Muna Kumwar'(3) whith is ade: 
cision’ of their’ Lordships of the Judicial 
Oommittee ih reference tó' an alnrost similar 
allegation’ of custom which wes set’ ap’ by 
Ahban Thakurs in the Sitapur District their’ 
Lordships say at páge Ž80*: ` 

“In support of the appéllant's claim thete’ 
wás iir evidence a judgment which was not 
much’ to the point, some oral téatimony 
which was anything'but satisfactory, certain 
wujib-ul araez which on eramihation are 
found to prove nothing, and 18' instances 
of succession whith were put forward as 
detnonstrating the existence of the alleged 
custom, The Judge of first instance cor- 
sidered’ these instances’ conclusive The 
Judicial Gommissioner who delivered tho 
judgment of the Court examined them in 
detail. Hefound that four had not been 
established, that ten must be regarded ag 
doubtful, that two were nof necessarily true 
examples of the alleged custom, add that 
remaining two might be taken as proved." 

They continued later: 

“The result ia that in‘support of the 
alleged custom four instances at most’ can 
be adduced, and those of a comparatively 
modern date, and that therb is no otlier 
evidence. It is obvious that a family 
custom in derogation of the ordinary law 
cannot be supported on so slender a founda- 
tion," Here the evidence is even weaker. 
The wajib-ul-araee not only prove nothing 
to support the alleged custom byt actually 
disprove the existence of such a chstom® 
The oral testimony is of no value at al), 
There are only three instances produced 

‘from the family. The evidence has failed 
upon the first instance. Upon the second 

(3) 24 A 273, 20 T A 70; 8 O. W N. 4955, 4 Bom, L. 
R. 376: 8 Sar. P O T 233 (P. O) 
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fnstance our conchision is that the arrange- 
ment arrived at'was a family arrangenrent 
(frrespectivs of: any allegations of custom) 
which was obtained owing to the-personal-: 
ity of Hardeo Bakhsh Singh. The third! 
instance actudlly gdes to disprove the 
existence of the alleged custom. Upon this: 
evidence (we can arrive at an affirmative 
conclusion that there was no such custom: 
in the appellants’ family. ; 

This being the case little advantage: 
wil be: gained from a close scrutiny of: 
the instances produced by the plaintiffa: 
of some such custom, as. the custom 
which they: alleged, having been given 
effect to amongst famikes of the Ajit: 
Máli Gaur Rájpute: of the Sitapur Dis- 
trict, with whom they are not actually. 
sonhected except by the common tie of an- 
cestry from Ajit Mal. We consider, how-: 
ever, that' the arguments of the learned: 
Counsel for the appellants om this part of: 
the appealdeaerve more than & summary 
rejection. We have to note in the first 
place that we are not satisfied that there: 
ig such a cohesion among these separate 
families as would justify the conclusion. 
that there is ane of the nature of- 
&tribal custom which would affeat families: 
other than the family having a particalar 
custom. We do'not find that there is such 
an allegiance to a common head or to 
common rules of life amongst these Ajit 
Mali Gaur Rajputs as' would provide the. 
foundation for such a. tribal custom. Our: 
view is based largely upon an examination 
ofthe wajib-ul-araez themselvea. There is 
no uniformity amongst them. The wajib- 
ul-arz of Madnapur (Ex..A-24) while stating 
that daughter and daughters’ sons are ex- 
claded from inheritance (itis clear from all 
the wajib-ul-araez that the familiea of these 
Ajit Mali Thakura:'do exclude daughters 
and daughters’ sons from inheritance) states 
that after the death of æ widow the share 
devolves on tle rightful heir. Most of 
these wajib-ul araez lay down rules similar 
to the rules laid in the Umri wajib-ul-arz. 
The Pakhanianpur wajib-ul-arz (Ex. A-3¥) 
states that’ when a widow dies-all' the co- 
sharers who had joined’ shall divide the. 
&38ets amongst themselves in equal’ shares, 
but this is not a custom that the inherit- 
ance is to go in-equal shares to the branches: 
The Hathia wajib-ul-are (Ex. A-44) lays 
down a very vagae rale that after the 
widow's death the’ other deserving heirs 
shall. become-owdérs of her share. 
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The Madnapur wajib-wl-are is directly 


against thealleged custom. The Pakhanian- 


pur and. Hathia-wajib-ul-araez lay down s 


custom in derogation of the Hindu Law ° 
the appel-: 


but ib isnot the custom which 
lants assert. The remaining I7 wajib-ul- 
araez lay down no rule on the subject im 
derogation of the ordinary law. There is no 
uniformity and no certainty. All this ig 
against a tribal custom In respect of the 
oral.evidence produced it'is sufficient to 
say that we agree with the learned Sub- 
ordinate Judge in finding it most unsatis- 
factory. From the necessities of the case 
both oral, and- documentary evidénee: 
upon these points would ordinarily be un- 
satisfactory, but that circumstance cannot 
assist the appellant. The documentary 
evidence ig. mainly to show that after a 
certain man’s death his property devolved: 
im certain instances in a manner which 
sppears at first:sight'nat'to be the manner 
jn whieh it would have devolved' under the- 
Mitakshara Law. This evidence, however; 
inno'way states the existence of a custom: 
and leaves the reason fòr the devolution 
obscure. Itis impossible, in our opinion, to 
find in favour of custom npon such: 
materials. Farther, none of the instances cf 
such a peculiar devolution occurred until 
after the wajib-ul-araez had been prepared, 
There is no evidence of judicial decisions: 
in support of such a custom and we find 
thaton one occasion when the matter came: 
before the Courts it was. decided that no 
such custom existed. Exhibit A-96is the 
decision of the District Judge of Bitapur in: 
appeal dated 26th July, 1805, in which an. 
attempt on the, part of a Gaur Rajput to` 
e a such & custom as is asserted. now- 
ed. x 


Even if it had.been established (as it h 
not been established) that there id ipu 
instances of Property having: devwolved! 
amongst families.of Ajit Mali Gaur Rajputs. 
in the Sitapur District unconnected with: 
the appellants’ family under a rule of.,suc- 
cession net compatible with: the Mitak-- 


: shara Law, not attributable to. aeprivate 


arrangement, and only compatibla wi 

the. existence of: such: a. custom as, the. 
appellants alleged, the cireumstance;wouldi 
not have assisted the' appellants: undér the 
view of the law which. has been taken in: 
the Judicisl Commissioner's Court for 
many yeara and with which we are im 
&ecord. In Parbati Kuar v; Rani Chan- 


i 
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drapal Kuar (4) 
munissioner's Court 
rinciple affecting such 
olow8:—  . . 

"It was suggested that the defendants 
are not entitled to set up both a family 
custom and what has been called in this, 
case a tribal custom and we were referred to 
two caseB:in support of this proposition :. 
One was that of Bhai Narindar Bahadur. 
Singh v. Achal Ram (5). In that case only. 
a family custom was pleaded. The other. 
was that of Radja Rup Singh v. Rani Baisni. 
(6). All that that case shows is that in- 
stances of succession must be shown to 
have taken place in the family when a 
family custom is pleaded. These two cases: 
do not support the contention advanced. 
There is no objection to a party pleading, 
thata custom obtains both in a family and 
in the tribe to which that family belongs but 
he must, of course, prove that the custom 
is binding on the family whether he con- 
fines his evidence and plea to the family 
or not." - 

‘In this view of the law thé appellants 
would fail even ifa custom obtained in. 
the. tribe because they have not establieh- 
ed that itis binding on the family and 
the evidence goes to show that it is not 
binding on the family. There have been. 
other decisions of the Judicial Commis- 
Bioner's Court but they do not carry the 
matter any further. 

We have already quoted the decision in 
Chandtka Bakhsh v. Muna Kunwar(3) There 
ig an earlier decision of their Lordships of 
the Privy Council in Thakur Harihar Baksh 
Singh v. Thakur Uman Parshad (7) in which 
ine, case which also came from the Sitapur. 
District it was asserted that there was 
a custom prevalent among the Panwar 

* Rajputs that if a branch of a family had 
become extincte the other branches would 
take the estate in equal shares. At page 306* 
their Lordships found against the existence 
of auch a-custom. It appears to us not 
unlikely that amongst certain Rajput fami- 
lies in the Sitapur District there has been of. 


(4) 8 0.°O 94. TN 
4 90 O. 849, 20 L A. 77; 6 Sar: P O J 310; 17 ind 


438 (P o) 
1; 11 L A. 149: 4 Bar P.O. J. 533; A. W. N. 


‘a Bench. of the Judicial 


& case 45 


.(074A 

(1682) 246; 3 Ind. Deo (xN. 8) 902 (P O 
, (T) 14 O 296:014 I. A. 7. 11 Ind Jur 196; 4 Bar P 
O J. 766, Betas & Jackson P O. No 95, 7 Ind. 
peo (ny &'188(P.O) |," E i 
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late years a tendency to create such arule as, 
the rule set up by the plaintiffs, and that in 
certain instances it may very well be that, 
the principles underlying such. a custom; 
have been applied tothe devolution of pro-- 
perties. This circumstance in no way shows. 
that such & custom existed in any.instances., 
The principles upon which such cases, 
should be decided were. laid down. by, 
their Lordships in the year 1872 in Ram-. 
lakshmi Ammal v. Sivanantha Perumal 
Sethurayar (8) andhave been applied on. 
subsequent occasions by their Lordships., 
Their Lordships at page 585* state: ; 

“Their Lordships are fully sensible `of. 
the importance and justice of giving effect, 
to long established usages, existing in 
particular Districts and families in India, 
but it is of the essence of special usages,, 
modifying the ordinary law of succession, 
that they should be ancient and invari-, 
able: and itis further essential that they, 
should bé established to be so by clear, 
and unambiguous evidence. It is only. 
by meansof such evidence that the Courts 
can be assured of their existence, and 
that they possess the conditions of antiquity 
and certainty on'which alone their legal. 
title to recognition depends.” , 

Upon these conclusions we dismiss the, 
appeal with costa. 

Z. K. Appeal dismissed. 

(8) 14 M I A 570, 17 W. R. 552; 12 B L. R. 306; 2: 
cni O J. 603, 3 Bar. P. C. J. 108; 20 E. R. €08 
(P. 0). 

*Page oj 14 M. L A.—[Ed.] 
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ALLAHABAD HIGH COURT. 
First Oron APPHaL No. 496 oF 1924. 
Conpucrap wiTH Frest ÁPPBAL No. 18 
or 1925. " 
. . June 18, 1926. 
, Present: —Mr. Justice Kanhaiya Lal and 
Mr Justice Ashwortb.. ; 
SKIPPERS 4 CO, Lro, OALOUTTA , 
(07 — PLAINTIFF — ÀPPRLLANT 


© versus 3 
E. V. DAVID AND OTHBR&— 

DnarENpANTS— HESPOMDBNTR, — i 
,C P.C. (Ac V of 1908), s. W— Sut against Oficial 
Receiver— Note, whether necessary—Vendor and pur- 
chaser—Sale of moveable and ımmoveable ` property 
Lien for unpaid purchase-money, enforcement of— 

Moveable property, deter mination of. 

A certain Company sold all ite assets to a purchaser 
and the sale-deed covered not only the ummoveable pro- 
porty and lesseo rights of the Gon pany but also the’ 
good-will and mterest and book debts and the benefita 
of all contracts and- engegernents owing’to er entered , 


[99 L ©. 1927] , 
into by the Company and the moveable plant furni- 
fure, -trade machinery, stocks and all other accessories 
and all other goods of any kind whatsoever lying oF 
mae found at, the Company's business premies, 

ere was a provision that the company have a 
‘en and charge on all the-immoveable and moveable 
property sold under the deed for securing payment of 
the balance of the purchase-money or any portion 
thereof that may remain unpaid or beoomé due to the 
Company. The purchaser thereafter became an in- 
solvent and a suit was brought on behalf of the Com- 
pany against the Official Receiver who was in charge 
of the estate of the purchaser to recover the balance 
ofthe purchase-maney by enforcing the len against 
ihe moveable property of the p r "The Official 
Réoeiver “did not deng the lien of the Company but 
wa8 directed by the District Judge to resist the suit 
for the purpose of settling certain matters : 

; Held, (1) that no notice undera 80of the O.P O, 
was under the circumstances of the case required to 
be given to the Official Receiver before the institution 
ofthe suit; ' " 

- (B) that the language of the sale-deed confined the 
charge against the immoveable and moveable property 
of the Company to such property as was sold by the 
Company to the purchaser and that the charge could 
not extend to any roperty subsequently acquired by 
the purchaser ; [p 146, ool 2j 

($) that for the purpose ofthe enforcement ofthe 
charge, however, all moveable property found at the 
premises gcld by the Company must, in the particular 
circumstances of the case, be presumed to be property 
which had been comprised in the sale-deed, unless it 
was established by the defendant that any portion of 
Buch property had been ired by the vendee sub- 
sequently to the sale, [p. 14], col 1] 

First appeal from a decree of the Second 
Subordinate Judge, Cawnpore, dated the 
2nd September, 1924. 

Dr. K.N. Katju, for the Appellant. 

Messrs. P. L. Banerji and U. S. Bajpai, 
for the Respondents, 

JUDGMENT.—These — cross-appeals 
arise out of a suit brought by Skippers 
& Co. Ltd. Osleutta (now in liqui- 
dation) through the liquidator William 
Duchatel Woellworth against Mr. E. V. 
‘Dayid, Official Receiver, Oawnpore, Mr. 
Frank Skippers and one Jairam Das. Up 
to July 1922 Skippers & Co, Ltd., a 
Oalcutta firm owned a business in Calcutta 
with a branch at Oawnpore. The Oawn: 
pore branch was managed by Mr. Frank 
Skippers defendant No. 2, On the 6th of 
July, 1922, a sale-deed was drawn up 
whereby Skippers & Oo., Ltd. sold the 
Bsseta of the firm at Oawnpore to Mr. Frank 
Skippers. John Skippers and M Skippers 
wore made parties to the sale-deed as 
vendors, but this fact has not been con- 
sidered of any importance in the present 
litigation. The sale-deed purported to 
convey the business at Cawnpore of Skip- 
pers & Oo,, Ltd, Oaleutta, and was to in- 
elude not only the branch known as the 
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ivil Lines branch but also a branch known 


4 


as the Cawnpore Motor Company situated - 


on the Mall, Oawnpore. The gale was to 
cover also not only immoveable pro erty 
and lessee rights but also "the good-will 
‘and interest and book debts and the bene- 
fita of all contracta and engagements 
‘owing to orentered into by the raid Com- 
pany's business at Cawnpore, and the moye- 
able plant, furniture, trade machinery, 
‘stocks, cars and all other accessories and 
‘all other goods of any kind whatsoever 
‘now lying or to be found at the Company's 
business premises at Oawnpore except an 

“goods sent on consignment gale Rand 
‘from’ Goodrieh Tyre Agency Caloutta. 
There was a provision that the vendor Com- 
pany "sball bave a lien and charge on 
all the immoveable and moveable property 
sold as aforesaid for securing payment of 
the balance of the said purchase money or 
any monie8 that may remain unpaid or be- 
come due to the Company hereunder or 
otherwise which lien, and charge shall be 
subject only to & charge about to be creat- 
ed thereon in favour of the Imperial Bank 
of India or some other Bank, Company or 
person to secure an advance tothe pur- 


chaser to the extent of rupees two lakhs- 


and fifty thousand and 
covenants further with the Company to 
execute and registera legal mortgage of 
the said property as and when Tequired 
‘by the Company with fall powers, of. sale 
and realisation and also not to create or 
allow any security or incumbrance (except 
as aforesaid) to rank in priority to or part 
passu with the Company's rights here- 
under." The price fixed was Ha, 4 39 800 
of which Rs. 2,50,000 were paid down, and 
the balance was to be paid a year hence on 
the 6th of July, 1923. The deed wag regis- 
tered at the Sub-Registrar's office, Cawn- 
pore, on the 30th October, 1922, and receipt 
-of Rs. 2,50,000 acknowledged. e There is an 
endorsement showing that the sale-deed 
was tobe handed at the request of Mr 
Frank Skippers, vendee to an officer of 
what was then known as the Tata Indus- 
trial Bank and is now known as tha Central 
Bank of India, Limited. It is com on 
‘ground that Mr. Frank Skippers in order 
to pay the Rs, 2,50,000 which’ wére paid 
at the time of registration borrowed two 
lakhs of rupees from this Bank. He ha 

raised Rs. 50,000 in some other way at 
which we are not concerned. It is also 
common ground that ‘on the 30th of July 


- e 


the purchaser 
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Frank Skippers opran to be made ingol- 
vent, and that Mr. E. V. David defendant 
No 1l, the Official Receiver, was made ad 
interim Receiver of hia property. The ba- 
l&nce under the sale-deed became payable 
on the 6th of July, 1923, 

“The present suit-is broughtagainst the 
Official Receiver, Mr. Frank Skippers and 
one Jairam Das, who is said to have given 
& surety bond for the payment of the 
balance of the purchase. price, and it asks 
for a decree for Ra. 1,90,673-9 with eosta 
and interest by enforcement of the charge 
on the property. It also asks fora sale 
of all the property in the posséssion of the 


. Official Receiver or Frank Skippers. 


The suit.was resisted by Mr. E. V. David 
Official, Receiver mainly on the und that 
he should have had notice unders. 80 of 
the O. P. O,,and.that the charge could 
not be enforced against the moveables in 
the possession of the firm at the date of 
the suit, and that the Central Bank which 
advanced’ Rs. 2,00,000 to Mr. Frank 
Skippera had a prior charge under the 
sale-deed against any property sold. Jai- 
tam Das defendant No. 3 admitted. that 
he was liable, but only for such balance 
as might be due after proceeding against 
the moveables, etc., under the charge set 
up by the plaintiff, which charge this de- 
fendant admitted as claimed. 4 

The Babordinate Judge of Cawnpore 
decided &s & preliminary point the ques- 
tion of notice. He held that the Official 
Receiver was a Government. servant but 
that no notice was required in a case of 
this kind, asthe Official Receiver was only 
impleaded. as being in possession of the 
agsets,and' not for any act done by him 
in his official capacity. He then decided 
that, the Wage only extended to. move- 
ables which formed.a part of the property 
sold by the plaintiff. firm. on the 6th July, 
1922, and djd not extend to subsequently 
acquired moveables. He rejected the claim 
of the Central Bank of India, Limited, to 
any prior charge on. the asseta of Mr. 
Frank Skippers, Accordingly. he gave a 
decree sgainst the immoveable property 
in the Handa of defendant No. 1, defendant 
No. 2: and against such moveablesin their 
hands as were in existence on the busi- 
ness’ premises- at the date of the sale by 
the plainti firm. He directed that a com- 
mission would issue to determine what 
these movesbles were, and. directed that 
the Bstof' such moveables as fotnd by the 
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Commissianen will bag deemed te bea p 
of- the decree: 

A Commissioner was appointed; but, ag 
might be expected, He was never able te, 
ascertain what were the moveables on the 
premises when the sale took place, and 
what were the moveables on the, premises 
at the date of his holding his inquiry that 
had. been subsequently added, ‘The, spe- 
cessor of ‘the-Subordinate Judge:not.being, 
ih a position, to’ carry out:his predecessor's: 
direction for tlie addition, tatha decree of 
a list: of: moveable. property-against which 
the decree. was-to take effect:inserted in 
the décree a direction that no,moveable | 
property. would be proceeded against, unless 
and until the plaintiffin the courae of the 
execution proceedings showed thatthemove- 
able property against which he asked for 
execution had been in. existence at. the date 
ofthe sale. 

Against this decree- the. plaintiff has ap- 
pealed on the ground that- the charge 
covered all. moveable, property and. stock- 
in-trade that might be found, om the.pre; 
mises abang date. up to. the. satisfaction 
af the dearea. The- Official Receiver has 
filed a cross-appeal which, raises certain 
points: One is that the lower. Court was 
wrong, in refusing, on the ground.that the | 
Central Bank, Limited, was no, party to-the 
suit, to declare the existence: of a prior: 
charge in favour of the Bank, Another 
is that, as the plaintiff failed to show the 
moveables to which the charge extended, 
the decree should have excluded any relief 
against. the moveables, A third is that 
the suit was premature owing, to want of 
notice to him as Official Receiver under s. 
RO of the O. P. C. There are other points 
raised in the petition of appeal but they 
have not been pressed, 

As tothe plaintiff'sappeal we: are of the 
opinion that the language of the sale-deed 
clearly confined. the charge against the im- 
moveable and moveable property to such 
property as was sold by the plaintiff firm. 
There was no provision as to property sub- 
sequently aequired by the vendee. It has 
been argued for the plaintiff firm that not- 
withstanding the use of the word "all the 
immoveable and moveable property sold" 
in para; 6 of the sale-deed, the circum- 
stances of the case along with certain 
omissions in the aale-deed clearly indicated 
that it was the intention of. the parties to 
the sale-deed thatthe charge should ope- 
rate against all moveables whether in exist- 
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enoe.on the premises at the date of sale, 
or whether subsequently acquired before 
the date of enforcement of the charge. It 
is pointed out that no list of the move- 
‘ables sold was attached to the sale-deed, 
and that the sale-deed did not cantain 
any condition prohibiting disposal of a 
property pending completion of the pur- 
chase price. Again it is pointed out that 
what was ‘being sold was-a retail business 
as & going concern, and that the parties 
must have been aware that the stock-in- 
trade would change from day to day, so 
that it would be absurd to suppose that 
the charge was to be confined to the stock 
in existence at the'date of sale, inasmuch 
as the charge would not. come into effect 
until a year later. There is some force 
in these contentions, but at the most they 
only amount to saying that the plaintiff 
vendor would have ‘heen well advised to 
require à charge different from the -ope 
Botüxlly imposed by the sale.deed. ‘We 
do not consider that any circumstance can | 
override the express language of the deed 
which clearly is not sufficient to include 
property not on the premises at the time 
the deed was executed. A case precisely 
on all fours with this case is Tapfield v. 
Hillman (1). This case was relied upon in 
a ‘previous’ decision of ‘thia Court, reported 
as Anderson v. ‘Bank of Upper ‘India, 
Limited (2). It is trae ‘thatin Tapfield v. 
Hillman (1) what “was being sold was an 
inn ‘with its furniture and stock-in-trade. 
The furniture of an inn might not be ‘so 
liable to be displacement and substitution 
as ‘the moveables of's motor shop, but 
wines, spirit and beer are as subject to re- 
hewal as motor spares, sto. In Topfield v. 
Hillman (1) Justice Goltman remarked ‘that 
it was notimprobable'tHatithe parties intend- 
‘ed ‘that’ the security 'óf'the mortgagees 
‘hould 'éxtend' to ''the :Btock and effects 
Brought 'üpon the premises from time to 
‘tithe to‘re-place that which ‘was disposed 
‘of ‘and consumed by the plaintif in the 
Toourde of his business, ‘But he'added that 
“hey could ‘only look to the language ‘of 
tthe deed ‘which ‘clearly was not sufficient 
tto include property not on the premisés. 
Mn !that case ‘the desd‘spoke of’ “the furri- 
. üre- scattéred'in, “about, upon belonging to 
the inn." These Words are .1ées (decisive 
as festricting ‘the charge to property exist- 
(1) (1843) 134 E, R. 883, 6 Man. & G. MB; 6 Scott 
(a, 2.) 907; 1$ E. J. (0. P.-811; 7 Jurs771. 
1198) 49 Ind. Ges, 984; 19-A..L,..7. 489/87. A 1890, 
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ing at the date ofthe instrument than the 
words in the present sale-deed are, which 
speak ofthe charge operating only on pro- 
perty sold., At the same time we think 
that under the circumstances of this case 


the lower Court should have held the pro- . 


perty actually found on the premises at 
the time of the Commissioner's inquiry to 
be the property actually sold,in the ab- 
sence of proof to the contrary by the de- 
fendants Nos. land 2. The vendee Frank 
Skippers had been Manager of the vendors’ 
firm. Accordingly both before and' after 
the sale he was the person responsible for 
the books of the business at C&wnpore. 
The burden of proving what property was 
in existence atthe date of the sale and 
/what "was subsequently added was on him. 
It might be taken as extremely probable 
that he added very little, if anything, to 
the sfock after ‘the sale. He was hard 
pressed to raice the balance of the gale 
money, and itis clear that he would ónly 
order any new stock when it was urgently 
needed. We have little doubt that the 
stock found on the premises by the Receiver 
was the balance of the stock sold. In the 
circumstances of the case we consider that 
the lower ‚Court should have given the 
plaintiff a ‘decree against all.the assets in 
the hands of the Receiver. Thé Receiver 
was -allowed to convert these assets. The 
decree should, therefore, have been against 
the assets whether in the form of stocks 
‘or cash realised. ` 

As to the cross-appeal .it has been strenu- 
ously conténded by the Counsel for the 
‘defendant-respondent ‘that para. 8 of the 
sale-deed should be construed as effecting 


‘a prior charge in favour of'the Bank not- . 


withstanding that no subsequent formal 
document was executed between Frank 
‘Skippers and the Bank creating a charge 
in favour of the Bank. The equitable 
ee le is'invoked' that what ought to 
‘have been done by Frank Skippers should 


‘be ‘regarded as having been done, and that? ` 


‘the mere Omission or mistake of the Bank 
to get a contract of charge from Frank 
"Bkippers may be ignored, as the plaintiff 
‘vendor clearly co 
"being created. “In ‘support of ‘the -argu- 
"ment -it was urged that ‘the. gale-deed was 
‘shown ‘to have been delivered by. the Bub- 


' Registrar affer registration tothe Bank, and 


'this is said to indicate the intention not 
‘only -of Frank: Skippers but also of the 
"plaintiff vendor who, was present that. a 


a 


- 


contemplated sucha charge ` 


ipis RCM 
the " 9 SKIPPERS 
prior charga should exist in favour of the, 
ank .Again we are referred to an appli-. 
cation by Mr. Frank Bkippers to the Bank 
for the advance of the two lakhs of rupees. 
in which he offered. ag security not only, 
a joint ‘promissory note .by himself and a. 
fich Indian gentleman Pandit Balbhadar. 
Prasad Tewari but also offered a lien on 
all buildings, stock and outstandings at 
the mills store and motor department. 
There are thus .three pieces of evidence to. 
be considered in respect of this plea. As 
to para. 6 of the sale-deed, it is only 
evidence that the parties’ to the sale-deed 
contemplated a „prior charge being offered: 
. to the Bank as security for two lakhs to be 
advanced by the Bank. As regards the 
application to the Tata Bank for the loan, 
this is no evidence that the Bank accepted 
the offer of a charge over. the property. As 
regards the endorsement on the registered 
sale-deed that it was to be handed over at 
thé request of Mr. Frank Skippers to the 
Bank, this endorsement loses all force as 
evidence owing to ‘the fact tbat the sale- 
deed was not produced by the Bank but by 
the plaintiff. Whatever, therefore, happened 
on the day of régistration itis clear that 
the plaintiff obtained. the sale-deed from 
the Bank. The’ Bank is not likely to have 
/ handed’ ovet the sale-deed to the plaintiff 
firm if it really- understood that a prior 
charge had been created in its favour. We 
&re unable to hold that this is a case where 
the charge merely fails by some inadvertent 
act on the part.of the persons concerned 
which equity might regard as being ful- 
filled. The probability is that the Bank 
did not accept the offer of a charge on the 
' moveables in view of the fact that it had 
got a promissory note by so substantial 
a person as Pandit Balbhadar Prasad 
Tewari’ > , 
°° As to the objection that no reference 
should have bden made in the decree to the 
moveables ag the plaintiff had failed .to 
show on what moveables the charge operat- 
ed, the objection ceases. to be tenable by 
reason of our decision that it must, be held 
that all moveables on the premises at the 
‘date of the preparation of an inventory by 
the Receiver and entered in his list were 
moveables. sold by the plaintiff firm and 
Bubjeet tothe charge. As regards the ob- 
jection based on the language ofs. 80 of 
the O.P. Q eve. are of the opinion thatit is 
fot a valid' objectton.. There. has -been 
‘much difference of’ opinion shown by the 


es. 
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High Courts of India as to the object of s 80. , 
The Bombay High Court seems generally. 
to have taken the view thats. .80 applies 
only to suits-based on tort. Reference may 
be made to Rajmal Manickchand Marwadi 
v. Bannan Anyaba (3), Cecil - Grey - v., 
Contonment Committee of Poona {4) and, 
Damodar Jagjivan v. Govindjt Jivabhai (5); 
On the other hand, the Calcutta High.Oourt 
has extended the section to actions arising 
aut of & breach of contract, see Ratan Cha 
Dharam Chand v. Secretary of State: of. 
India (0). "Taking. the. language of the. 
section ag it stands along with the defipi- 
tion of act in the neral . Clauses . Agi 
where an act will include illegal. omigsion,, 
that is to say an omission which gives rise. 
to a civil action; it is difficult to place any 
restriction on the section which would, 
appear to require notice in all suits against 
any person for anything done or omitted by. 
him in his official capacity .There isa 
decision of thig Court to which one of us 
wasa party which has. points of similarity, 
with the present case (Murari-Lal v. David 
(7). It was held that- no suit can be insti- 
tuted against an Official Receiver in respect 
of any act done by him in hiscapacity ag 
such a public officer . without a, previous 
notice prescribed by, the O. P, O. The 
relief-asked in .thaf. suit was one fot, 
declaration of title by the plaintiff in som 
property. which the Official. Receiver hed 
advertised for sale in-the interests of the 
nnsecured creditors. .The peculiarity of 
the present case is that the cause of action 
stated in the plaint is said-to-be. the failure 
of the defendants, that is to say, the Official 
Receiver, the insolvent and the, surety in 
respect of the debt due to the ‘plaintiff 
firm to pay the plaintiff firm the balance 
of the purchase-money of the business in 
question. Now the suit, is. really one for 
establishing and realising a charge over 
property moveable and immoveable. The 
Official Receiver did not deny the right of 
the plaintiff to maintain a charge. . He was 
directed by the District Judge: to. resist 
the suit for the purpose of. settling. certain 
matters. lt does: not appear that any act 
or omission ean be predicated. on the part 
of the Official Receiver as one in respect of 
& (8) 20 B. 697; 10-Ind. Deo (m. s.) 1033. ' - c) 
` G 7 Ind. Cas 679; M B 583-12 Bom: L, R. 815. , 
73 Ind. Osa: 240; 35 Bom. L. R. 378; A. L R: 1093 
Bom: 892 — 99.4. OS 
6) 27 Ind. Gas, 2312. 18 O. W.N. 1346; > 1 
7) 84 Ind. Osa, 739; 29 A. L, J. 1116; Le R8 A300 
Civ.; A. L R. 1025 AlL 241; 47 A. £91, 
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which the suit is being brought. Section 28 
(8) of the Provincial Insolvency Act V of 
1930 saya, "the making of an order of adjudi- 
cation, shall not affect the power of any, 
secured creditor to realise or otherwise 
deal with his security, in the same manner 
as he would have been entitled to realise 
or deal with it if this section had not been 
passed." - From this it would appear that 
the plaintiff was not bound to make the 
Official Receiver a party and that he is not 
alleging any act or omission on the part 
of the Official Receiver as one in respect of 
which he is suing. It would appear that 
the plaintiff must have recourse to the 
Court to get the property sold, and that 
` nothing that the Official Receiver has done 
up to the date of suit has stood in his way 
of doing this. The Official Receiver is joined 
asa party in whom the property vests for 
the time being and not as the party who 
made a contract or was guilty of any breach 
pfit. For the above reasons we think it 
would be unsafe in this cage to bold that 
notice under s. 80 was required. 
; Accordingly we dismiss Appeal No, 18 of 
1925 with costs including fees on the higher 
.scale in this Court. We allow Appeal 
Na 496 of 1924 and direct that the charge 
shall be enforceable against the moveable 
peer entered in the inventory prepared 
y the Official Receiver or the sale-proceeds 
thereof in his hands on the date of the 
decree of the Court below in addition to 
the immoveable property specified inthe 
decree.. The appellant in.Appeal No. 496 
of 1924 wil) get his costa in this Court from 
the contesting defendant-respondent in- 
cluding fees on the higher acale. 
‘a. E. Appeal No. 18 of 1985 dismissed. 
Appeal No. 496 of 1984 allowed.: 
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- Transfer of Property (Amendment) Act (XXVII of 
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Acknowledgment of si , whether sufficient. —C. P» 
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pretation o =] 196- operatton. . 

The Transfer of Property (Amendment) Act of 1926 
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was passedin order to declare what the meaning of 
the word “attested” in s 3-of the Transfer of Pro- 
perty Act is and not-to alter the law. It only er- 
Ising the expression “attested” and that explanation 
nas to ‘be insarted after the word “instrument” in 
8. 3 of the Transfer of Property Act. The Act is re- 
trospeotive ın its operation and applies also to pend- 
ing ations. [p 148, col. 2: p 147, coL 1 : 
y virtue of the Transfer of Property (Amendment) 
Act of1928 an acknowledgment by executant 
of his signature or mark to the 


of a mortga 

document re the attesting witnesses is sufficient 
for the proper and valid execution of the mort, 
document and itis not necessary that they should 
AA M see the executant sign the document. (p. 147, 
eol 1 5 

In the case of Indian enactments, the marginal 
notes are never the subject of discussion and they 
should not be held to control. the meaning of 
the section or to show what the section means when 
the section is not clear. |p, 145, col 2.] 

The preamble and the title of an Act should be read 
ther. [tbid ] 
gislative enactnients have no retrospective effect 
unless explicitly stated to be so in the enactments 
themselves [p 144, col 2] 

Amending Statutes should not be construed as 
bani retrospective effect if they affect vested rights. 
Statutes which are declaratory or lana to: 
to be construed as having retrospective effect R4 they 
give an authoritative explanation of the words, phrases 
or clauses used in a Statute, and whenever the Btatuts 
has to ca the explanation also ghould be 


igs decla 9 À i 

. No in & ratory or amendi 

can render void that which hi een deu oe oe 
Oourts to have been done-rightly under the Taw. 


abid.) . 
Statutes which affect mere procedure are’ retroa- 
ive in n8 ibi ` 
Under s 103, O. P. O., the 


h Court can in sscand 


appeal itaslf record a finding ona question of fact 
instead of sending the case down t 4 
date curte ok 1) S wo T e Ower Apal 


Second appeal against a decree of the 
Court of the Subordinate Judge, Bezwada, in 
A. S. No. 188 of 1922, preferred against that 
of the Oourt of the District Munaif, Bezwadg, 
in O. 8. No. 728 of 1921. 

- Mr. P. Satyanarayana Rao, for the Ap- 
pellant. 

Mr. V. Suryanarayana, for the Respondents, 
- JSJUDGMENT.—The only peint in this 
‘second appeal is whether the execution of 
‘the mortgage-deed sued’ on, Ex. A, has 
-been proved. The District Munsif held 
that it was validly executed and decreed the 
plaintifs suit. The Subordinate , Judge 
reversed the decree of the -District “Munsif 
and dismissed the plaintiff's suit on tHe 
ground that ite execution was not properly 
proved. The plaintiff has preferred this 
a a appeal. Pu toa et 
: The evidence of the-two attesting wit: 
nesses is to the effect that they.didhot actual» 
ly see the executant signing the document, 


" * 
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Plaintiff's witness No. 2 says: “I did not see 
the 2ad defendant sign Ex. A or the lst de- 
fendant put her mark in it. It was written 
somewhere.” Plaintiff's witness No. 3 says: 
“I was not;pregent when Ex. A was wtitten. 
The parties to, it came to me and the de- 
fandante asked me to.&ttestit saying they 
executed it.” The judgment -of the Sub- 
ordinate Judge would be-correct but for 
Act XXVII of 1926, for the law was that 
in order to prove he execution of a 
document the attesting witness should 
have actually seen the executant sign or 
put his mark to thadocument. Act XXVII 
of 1020 which received the assent of the 
Governor-General,on the :25th of March, 
1926, was passed in order to get rid of the 
interpretation put upon ‘the ,word.'attesta- 
tion’ by the Courts. 
Section .2.of the Act ie ás follows: “In 
8. 3of'the Transfer of ‘Property Act, 1882, 
after the definition of the word ‘instru- 
ment, the following shall be inserted, 
namely: ‘attested, in relation to an in- 
strument, means attested by two or more 
witnesses each of whom has seen the exe- 
catant sign or.dffix ,hig mark to.the instru- 
ment, or ,has seen ;gome:other person wi 
the instrument in the presence and by:the 
direction ofthe executant, or has received 
. from,the executant, a -personal acknowledg- 
ment of his signature or mark, or of the 
‘signature of such, other ‘person, and each 
of whom has signed the, instrument in the 
;presence of'the.exegntant, bnt it shall not 
he -hecessary that.more :than.one of such 
‘witnesses ‘shall have been. present-at the 
same time, ‘and no particular form of 
attestation shall'be-necessary.” 
-Mr.- Satyanarayana. for the appellant con- 
ends that by virtue of the new Act the 
acknowledgment by the ‘executant of his 
signature to the document ‘before the at- 
testing witnesses is sufficient for the proper 
„execution .of,the document and it is not 
necessary “that ‘they: should actually see 
the ‘executant sign:'the document. lf.the 
‘attesting witness deposes that’fhe executant 
acknowledged -before him his signature or 
mark to the:document and that he attested 
the ‘dqcument-after receiving-such acknow- 
‘ledgment,.his evidence is sufficient to prove 
A: valid exeeution. In ‘this case there is 
‘such evidence. ‘The question, therefore, 
is whether Act XXVII of 1926 applies to 
the present case. The contention of Mr. 
Suryanarayana for ‘the respondents is 
that Act- XXVII of 1926 is "an amending 
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Act and, therefore, it has no retrospeptive 
effect and should not be construed go as 
to’ affect vested rights and that” the 
let defendant has already acquired a 
benefit by the dpcument not being validly 
executed and he should not be:deprived of ` 
it by a construction of the amending 
Statute which would affect his rights. A 
number of cases ‘have been relied upon by 
both ‘the appellant and the respondent, 
The following principles may be taken as 
established by the cases :— ' 

1. Legislative enactments have no re- 
trospective effect unless explicitly stated to 
be 80 1n the enactments themselves. 

2. Amending Statutes should not be 
construed as having retrospective effect if 
they affect vested rights. 

3. Statutes which are declaratory or ex- 
planatory are to-be construed as having re: 
trospective effect as they give an authori- 
tative explanation of the words, phrases or 
clauses used in a Statute, and whenever the 
Btatute'has tb be applied..the explanation 
also should be applied. ^ 

4. No recital in a declaratory or amend- 
iog -Statttecan render void that which hag 
been.declared by the Oourts to have been 
done rightly under the law. | j 

.9/ Statutes which affect mere procedure 
&re retrospective in their nature. 

In Attorney-General v. Theobald.(1) it 
was ‘held ‘that s. 11 of the Oustoms and 
Inland :Revenue Act of 1889 was retrospec- 
tive. in effect. Section 11 was enacted in 
order to explain the expression “voluntary 
settlement’’.in e. 38 .(c) of the Customs and 
Inland Revenue Act of 1881. Baren Pollock 
observed at page. 559* :— ` 

"The case of Attorney General vi 
Marquis of Hentford (2) in :the Oourt.of 
Exchequer is a strong authority that, if 
an Act is in ita nature& declaratory Act, 
the argument that it must not be con- 
strued so-as to take away previous rights 
is not applicable. The present case .is, in 
my opinion, 4 stronger one in favour of 
the Orown. Here the earlier Actof 1881 
provides what documente are to be- stamp- 
ed and what property is to be affected, 
describing it as ‘any property passing: 
under any past or future voluntary settle- 
ment.’ ‘These words ‘yoluntary settlement’ 


havin iven rise to:dopbta, the Legisla- 
: Wb ACIN Q.B. D, 587,68 Lat. 768; eee i 


2 (1849) 3 Hx. 870; 181. J, Ex. 312; 154 E. R, 
(1850) 14 Q. B. 
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iure'in 1889 passed &u' Act which, in 8. 11, 
gub-s. (1) provided that ‘sub-s. (2) ot 8. 38 of 
the Act of 1881 is hereby amended as 
follows. Now, although that section be- 
gins by using the words ‘is hereby amend- 
ed," -yet the material part is that which 
follows, in sub s. (1), ‘the description of pro- 
perty marked (o) ‘shall be construed np if 
the expression "voluntary settlement” in 
cluded any nti" 
PADAN in-favour of a&'volunteer............ 
whether such deed or other instrument 
was made for valuable consideration or not 
às between tke settlor and any other per- 
son.’ Therefore the earlier Act must. be 
read as having the meaning declared by 
the later Act. That seems to me to make 
‘this case perfectly clear:” ^ ^ 
In Attorney General v. Pougett (3) it was 
‘held that an Aot of Parliament made tb 
correct an error by omission in a former 
Btatute of the same session, has relation 
back to' the time when the: fürst Act waa 
passed. Even when mistakes in Legislative 
enactments are corrected bya later amend- 
ing Act, thé amending Aot should be read 
as part ofthe Act which it was intended 
to correct. Though the Aot is not called 
a declaratory or explanatory’ Act, if trom 
the words used in the Act the: Oourt can 
‘come to. the conclusion ‘that’ itis a dè- 
claratory or explanatory Act, retrospective 
effect will be given to such Act. his is 
clear: from Rex v. Inhabitants of Dursley 
(4). Lord Tenterden, O. J., observed with 
regard tó the amending Statute 
|"I think we must ale deretaiie the second 
seotion to be retrospective, because it would 
‘be useless unless it were 80. The words 
‘that ‘payment to the. amount of 101, 
shall ‘be deemed suffidient for the purpose 
of gaining a settlement.under the said re- 


ated Aot imtport that, as tothe :payment ` 


tof rent; the’ Statute is declaratory. If the 
rwords had: ‘been’ "it is -hereby declared 
‘that payment, etc. shall be deemed suffi- 
cient% -there could have ‘been no doubt 
.that the clause woüld be retroepeotive. Here 
. the. words are the same in effect." 
: “Mr. Buryanarayana for the respondents 
anong? contends that the Act js an amend- 
Act, and, therefore, it should not be : 
the d to have retrospective effeet.^ No doubt . 
‘the Act’ is called the. Transfer of ‘Property 
“lAmendment) Act, andin the preamble it 
E (1818) 2 Price 381; 148 È. R. 130; 17 R. R. 531, 
ELE & Ad. 4855" 108. B. 168; 1: Lew 
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ig stated "Whereasit is expedient to ex- 
plain certain Provisions of the Transfer of 
Property Act.” The preamble and the 
title should be read together. From the 
whole of the Act it is quite clear that it 
is an explanatory Act and.not-an ‘amending 
Act. He relies very strongly upon the 
observation of Lord Lindley, M-R:, in Field- 
en v. Morley Corporation (5). quoted ' by 
Oraies, in his book on Statute Law at page 
176, and contends that the title of the Aot 
should be taken into consideration in 'con- 
sidering an Act, The observation is ag ‘fol- 
lows:— > 

“I read the title sdvisadis: because now, 
“and for’ some’ years past, the title of an 
Act of ‘Parhament has been “part ‘of the 
Act. "Ih old days it used not to ~be so, 
‘and ‘in the old law books we were told not 
'80to regard it; but now the title i is an im- 
portant part of ‘she Act, and is 80 treated in 
“pora Houses of Parliament.” .: 


Je is. "also ‘urged by Mr. ‘Suryafiarayana 
‘that the marginal pow should be cdnsider- 
ed in. considering a Act, The marginal 
potè here is “Amendment of s, 3, Act 1V. of 
1882," Whatever may be the view with 
regard “to certain Acts of Parliament? in 
the case of Indian enactments the marginal 

„potes are never the subject of discussión 

jd they shagld : not be held to control. n 
"clear hieabing. of the: section or to “Bhb 
what the section means ry! the section is 
not clear. | ‘Baggallay, “observed: in 
Attorney;{ General v. real Eastern Ry., Co. 


AI never knew an amendment set downigf" 
"disbussed ` upon thé’ marginal note to'a 
‘olause,, ‘The Hause. of: ‘Cogamong never has 
anything to do with: the’ amendment | of. tire à 
margine gote: `. 

These remarks: apply with great: a ros .to 
«Indian .enactnienta. The object of the Act , 
‘aa stated in the preamble sis to -explain 
„certain provisions of the Transfer of; Pro- 
:perty Act.. The Act itself i& called “the 
:Transfer of Property (Amendment) Act" 
«because: it-is:not usual to style an Actas a 
«declaratory or explanatory Act. The con- 
tention that the title and the marginal note 
omake the Act an eee Act -cannot be 


accepted. 
L® auni zs n rn J: Oh. 611; 47 W.R. 295; 19 

331; 14 T. 
ai ain ndn "449 48 L, J, da 439; -40 L T 
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- The case. of Harding v. Commissioners of 
Stamps for Queensland (T) does not help the 
respondent. In that oase ib was held that 
the Amendment Act of 1895, s. 2 was not 
rettospeotive in its operation. It was a4 
fiscal enactment, Lord Hobhouse in’ de- 
-livering the judgment of the Privy Council 
observed :— 

“The nature of the Áct must bedetermin- 
-ed from ite provisions. Now, the Act does 
not contain any words to show that it pur- 
ports to construe the Act of 1892; it does 
.purport to amend it; every other-of- ita pro- 
visions is in language prospective, and in 
_§. 2 itself the new rule is to take effect ‘upon 
the issue of any grant of Probate’, which is 
-not fitting language to apply to estates for 
which-Probate has already been, granted. 
In fact, the language of the Act points, as 

‘their Lordships think, distinctly to future 
operations." : 

_ My. Suryanarayana relies upon Gardner 
,v. Lucas (8) as supporting hie contention, 
In that case it was held that under the 
Statute 1096, c. 15, certain formalities were 
necessary for the validity of certain agree- 
ments. By the -38th and 89th sections of 
the Conveyancing (Scotland) Aot, 1874, 
several requirements in the previous Statute 


- were dispensed with. It washeld that the 


two &eotipng' were not retrospective and 


‘gould not remedy the defects. in a deed exe- 


* 


cuted before 1874 which was void under 
“the Act 1696, o. 5, Lord O'Hagan observed: 

"Unless there ia some declared intention 
'ofthe Legislature—clear and unequivocal— 
jor unless there are some circumstances ren- 


dering it inevitable that we should take the ' 


‘other view, we ought to presume that an 
' Act is prospective and is not retrospective.” 
~ e Lord Blackburn observed at page 603*: 
“But where the effect would be to alter a 
‘tyarisaction already entered into, where it 
‘would be to make that.valid which was 
: previously invalid—to make an instrument 
-which had‘no effect at all, and from which 
‘the party w&s at liberty to depart as long 
' as he pleased, binding—I'think the prima 
facie construction of the Act-is that it is 
- not to be retrospective, and it would require 
' gtrong reasons to show that is not the care." 


t. In tbis case there is no’ queetion of the 


Invalidity of the document. The -docu- 
ment was executed. The only question is 


d: q (1888 A. O. 769; 67 L. J.P. C. 144; 79 L.'T. 43; 
14  L. R. 488... i ; | 
$ (y (1878) 3A O. 865. eee 
~ sPage of (1875) 8 A Q—Ed.]. oo 
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what is necessary to prove the executión of 
the document. It cannot be said that the 
document 18 invalid when it was executed. 
‘Before the Privy Council declared the law, 
execution could be. proved by examining 
any of the attesting witnesses; it was mot 
considered necessary that the attesting wit- 
ness should have been actually present 
-when the executantsigned or put. his mark 
to the document. The Act XXVII of 1926 
was passed in order to declare, what the 
meaning of the word "attested'" is and mot 
toalterthelaw. : ` 

lt is next urged that the Act should not 
be applied to pending actions and reliance 
is placed upon Hitchcock v. Way (9). In that 

‘caze the action was brought against an 
acceptor of a Bill of Exchange by a bona fide 
.holder before the passing of Statute .5 and 
6, Will.4, o 41. It was held that under the 

“Statute; 9 Anne. c. 14, the defendant was 
entitled to non-suit if -he proved tbe bill 
‘to have been given fora gaming considera- : 
‘tion. Lord Denman, O. J., observed: 

“The plaintiff argued that this enact- 
ment could only receive effect at the time, 
‘of trial, and the Court was bound -to 
act upon it at that period. And, many 
cases were cited in which Acts of Parlia- 
ment repealing and altering the law. had 
-been sao construed, But they all.turned cm 
the peculiar wording of those Acts, which 
appeared to the Court to compel them: to 
give the law an ex-post facto operation. It 
dig enough to say that we find no such 
words in the 5 and 6, Will. 4;¢.41, and 
are of opinion in general that the law - as 
it existed when the action was commenced 
must decide the rights of the parties in the 
suit, unless the Legislature expreas a clear 
intention to vary the relation oflitigant 
parties to each other."  .- > ; A 

This case has no application to the pre 
‘sent case as Act XXVII of 19296 does not 
‘alter the law as it stood before it was 
enacted. lt only explains the expression 
“attested” and that explanation has.to.be 
-ingerted after the word “instrument” ina; 8 
oi the Transfer of Property Act. Whena 
‘phrase or word or expression in-an enact- 
- ment is explained by the Legislature, ‘the . 
Act has to be applied with -the authorita- 
tive explanation, for ihe v objeet of 
"the authoritative explanation is to: enable 
; the Court to understand the Actin the 
light of the explanation. It cannot, there- 
e EU 6.Ad: & R. 845; 112-2, R 360773 N. & P. 

73; W. W. & D. 491; 6 L. J. K. B. 215; 45 R. R 853, 


J 
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-foré, be said that tkis Aet. does not apply 
to pending actions. In Maxwell on the 
‘Interpretation of Statutes, at page 394, the 
law is stated as follows :— ; é t 
- “Ifa Statute isin its naturea declaratory 
Act, the argument that it must not be 
,construed so as to take away previous rights 
is not applicable." 
- The observations of Pollock Baron in 
Attorney-General v, Theobald (1) are pertin- 
ent to this case. ' . : < $7 
- "It. certainly was considered n many 
cases that where a person had commenced 
an actien he had & vested right, and that 
Any subsequent Statute ought not to be con- 
Btrued as retro-active so as to alter that 
Tight. That is notan invariable rule, and 
it does not apply if the language of the 
Statute is clear and éxpress. This appears 
trom-a gqod many authorities, especially 
` those affecting questions of coste." 

I hold as the law stands at present it 
is sufficient if the attesting witnesses prove 
that the executant admitted before them his 
pone to thedoeument and they attest- 
ed it after getting Buch. admission or 

. acknowledgment,» - ^ -- Be ELE n 

. The next -question is whether I should 
record &;fnding on the question of fact, 
or -whether I should. send it-down for a 
finding to the lewer Appellate Court, Seeing 


that .the-evidence is not volumineus and 


the statements.of P..W: No. 2and P: W. 
0. S are clear, I think no useful purpose 
will be served by sending the case down 
for a finding on the question whether the 
document has been validly executed or 
not. Section 103 of the O. P. O. isintend- 
ed to cover cases of this kind. Plaintiff's 
witnesa No. 2 says: "The first defendant 
said that they executed it.” Plaintiff's 
witness No. 3 says: “The parties to it 
came tome and the defendants asked me 
to attest it saying they executed it.” It 
isurged by Mr. Saryanarayana that the 
evidence at thea witnesses was considered 
untrue by the first Court-and, therefore, 
they should not be relied on. Though the 
witnesses did not depose -a3 expected of 
them, yet there is no reason to reject their 
evidence as totally false. Very often attest- 
ors are asked by the executants to attest 
‘the document after they have signed it. I 
‘gee noreason tu reject their evidence. , I, 
‘therefore, find that the documént has been 
“proved to have been validly executed 
| In the result, the ap is allowed and 
the decree of the Subordinate Judge is 


"- :-pmBr BAHAT v. NARAYAN sant, - - - . \ 


H 


148 


set aside and the decree of the District 


-Munsif restored with .costs throughout. . 


«V. N. Y. ` 


Appeal allowed, 
Z. X. A " 


.OUDH CHIEF COURT. 
-— §xoonp Orviri-ApPAAL No. 310 or 1926. 
November 15, 1926. J 
Present :—Mr. Justice Hasan. 
SAHAI AND OTHBRS—DAFANDANTA— 
APPELLANTS . 
4 versus + s 
NARAYAN SAHI AND OTHBRS—. 
dm ua kna na a 
erof Property Act (IV of 1882), s. 88— 
‘posit, withdrawal of, effect of- Redemption Mori 
gages, whether liable for memme . a 
A mortgagor made a deposit under s.&3 of the 
Transfer of Property Act and on the refusal of the 
mortgages to accept the deposit instituted a suit for 
redemption ofthe mortgage. The suit was dismissed 
ona preliminary point and after the dismissal the 
mortgagor withdrew the deposit. The decree dis- 
pores the suit was reversed on appeal and after 
remand the sult was decreed 


‘DEBI 


Held, that the m r having withdrawn the 
deposit wen” not enti to the benefit bf the 
provisions of a, 83 of the r of Property Act and 


the tridrtgagee was not, therefore, liable fo? the means 

profits from the date of the deposit, . 

- Appeal against a decree of the District 
Judge, Hardoi, dated the 14th May, 1920, 
reversing that-of the Subordinate Judge, 
Hardoi, dated the 8th August, 1923. 

“Mr. Hakimuddin, for the Appellants. ., 
Mr: S. M. Ahmad, for the Respondents. 
JUDGMEN T.—This is the mortgagees' 

appeal in '& claimr;;for redemption. Pre- 

vious to the suit for redemption, out of 
which this appeal arises, the mortgagors 
had in June, 1921, made‘a deposit unfler 

S. of the Trangfer of Property Aot, 1882, 

for the purpose of redeeming the mortgage. 

The deposit was not accepted, Then they” 

brought the suit for redemftiqn. The suit 

was’ dismissed on a prelim point and 
after the dismissal the mortgagora with- 


drew the deposit in September, 1923. "The - 


decree dismissing the suit was reversad.in 
appeal and:now the deeree for redemptio: 

under appeal has come to be passed. In 
making that “decree the lower Appelléte 
Court has held the mortgagees responsible 
for mesne profits from.the date of the first 
deposit in June, 1921 Against this deci- 
Bion the present appeal is preferred. a 
. lam of opinion that the appeal succeeds, 


‘The mortgagors having withdrawn - thei 


t 
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‘deposit were net entitled to claim the 
benefit’ of s. 83 of the Transfer of Property 
Act, 1882 As pointed out by the learned 
Judges ofthe Madras High Court in the 
case of Krishnaswami Chettyar v. Thippa 
Ramaswami Chettyar (1) that section does 
not include a deposit subsequently with- 
drawn. The case just now mentioned was 
followed in Thevaraya Reddy v. Venkata 
Chala Pandithan (2) and ifl may respect- 
fully say{so, they were rightly decided. 

T, therefore, allow this appeal'and modify 
the decree for redemption passed by the 
Court below by striking out the mortgagees' 
li&bility for mesne profits from June, 1921, 
altogethér, I would make no order as to 
coste in this Oourt and would not disturb 
the order as to cósts in the Oourts below. 

Z. K. Appeal allowed. 


,Q gni. Gas. 783; 35 M. 44; 9 M. L. T. 181; (1011) 


" (2) 37 Ind. Cas. 444; 40M. 804; 31 M. L. J. 848; 
"'Q918) $ M. W. N. 331; 20 M. L. T. 403; 4 L. W. 433. 





RANGOON HIGH COURT. 
. Brooxp Orvin Arena No. 635 or 1925. 
‘Jane 14, 1926. 
., Present:—Mr, J ustice Duckworth. 
MAUNG TIN —APPBLIANT f 
oen versus. 
` MÀ DUN AND OTHHRS— RasrOND ENTS. 


Minor—Bet Hestation o 
againat claiming diues “in lana ;sold— 

Bak , whether can alter law. ` 
e law: relating to mugi | be read bain 
with Tad subject to, other laws in force, such as those 
relating to contract and trandfer of pro and 
where such laws goer an infant 'to be free of ‘Habil- 
ity in res Tete brs transaction he cannot bè 
made lia e of an estoppel -inasmuch as 

D age alter the log. n 

: UT mere fact that & minor attested ‘a sale-deed 
does not ager ‘him from claiming his sharein the 
“land sold, if any. 


. Becond .appéal from a decree ‘of tha 
Additional Digtrict Judge, Pyapon, in C. 
A. No. 165 of 1924. 

; Mr. Hay, for the Appellant. 

Mr. U , e Ya, forthe Respondents. : 
cCdJdUDGMENT.—The lower Appellate 
Court decided the first appeal merely on 
tha ' question of estoppel. I think, fhat 
Court was in error in holding. that appellant 
was estopped. . 

-He was a: minor, when ‘the sale-deed was 
executed, -and when he attested it, being 
then about only 14-years-of age. tds rot 
proved that.he made eny fraudulent misre- 


LAESHMANAN ORETTIAÉ >, KANNAPPAR. 


‘according 
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presentation when hè 'atteBed the Bale- 
deed. 

In any case, I am of the opinion that 
as he could not then contract, he could 
not be estopped. The law in such cases 
was stated in the case of: Brohma Dutt v. 
Dharmu Das Ghose (1) but was" perhaps too 
broadly stated for general application. It 
may be laid down a8 follows :— 

The law relating to’ ‘estoppel must be 
read together with, and subject to, other 
laws in force, such as thóse relating ` to 
contract and transfer of property, and that 
where such Jaws declare an infant to,be 
free of ligbility.in respect of a particular 
transaction, he cannot be made liable b 
Virtue of an estoppel, for an estoppel cannot 
alter the law. 

I do not. think, therefore, that in the 
present case, the appellant was estopped 
from claiming his: share in the’ land: ‘sold, 
if any 

The decree of the lower Appellate Court 
is set aside, ‘and the case-is remanded to that 
Oourt, to decide the appeal on the merita 
to law. . 

The appellant will get the costa 'of this 
appeal from the respóndenta and a certifi- 
cate under B: 13 of the Court Fees Act for 
return of the Court-fees paid on the memos 
kan of appeal i in this es 


‘Case remanded, 
mY 2 6. 881; 30. W. N, 468; 13 Të, M Dea (bs) 
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MADRAS HIGH COURT. 
FULL BENOH. 
Crvit REVISION Parrrion No. 742-07 1926. : 
. September 30,1926. . 
Present:—BSir Victor: Murray Odutts Trotter, 
Krt., Chief Justice, Mr, Justice Jackeon and 
Mr. Justice Sundaram Ohetti.. 
'O. A. O. K. LAKSHMANAN OHETTIAR 
—PETITIQNHE 
versus 
J. B. px e ms AND OTHNBS— 
E a APONTE TS: , 

0. P. 116 —Madras 
Municipal Pe AY o TUN 4. E) T. Sa tee 
meaning of Rules f election’, r. Chis} 
Judge of fall ine Ou Dod whether 
persone designata— Revision "against “Ohief “J. supe 

whether maintainable—Returning, Oficer in 
Municipal elections, whether entitled to decide quer 
tions o dana of “candiddtes—Rulês purport- 
Eu be ‘made under abr og provision! of lav, pt 


[OL O. 1927] ` 

Under the Madras Oity Municipal Aot and r. 4 of 
the Rules framed under the Act the Chief Judge of the 
Court af Small Causes i i 
merely a selected member of the Oourt chosen to 
represent it and the High Oourt has, therefore, no 
jurisdiction to entertain a rerision petition under 
underr 4 on 


an election petition. [p. 150, coL 3 : 
Muni Corporation of on v. M. A. 
oon (2), followed. i i 
akku Parthasarathy Naidu v. | Ohinslacheru 


Oourt consisting of many Judges. [ J 

The word ‘elections’ wi the meaning of s. 59, 
3 (b) of the’ Madras City Municipal Act means com- 
pleted elections which have resulted in the creation of 
a Oouncillor, and does not cover disputes arising 
before euch election. But, though r. 4 purports to be 
made under s. 59, it ia rendered valid bh the gener- 
ality of the powers conferred on the 
Council by s 347 of the Aot, and the 
vitiated. by' ita description as having been 
under a section which is not applicable. [p. 150, ool, 


L 

J umre —Whether the rule under the lish Law 
that the Returning Officer has only to decide objec- 
tions arising out ofthe nomination paper itself and 
has not to go into quewtions relating to the nal 
ualiflcations of the candidate applies to the Gommis- 
P IST ae the Madras City Municipal Act. [p. 151, 
co. . 

Petition, under s. 115 of Aot V of 1908 and 

B. 107 of the Government of India Aet, pray- 
ingthe High Oourt to revise an order of 
the Ohief Judge of the Court of Small 
Causes, Madras, dated the 13th September 
1926, in$Municipal Election Revision Peti- 
tion No. 1 of 1926, ` 


Mr. K. S. Krishnasami Iyengar, for the. 


Petitioner. 
_ Mr. Mockett, for the Respondents, 
JUDGMEN'T.-—Thig isa civil revision 
petition brought by Rao Bahadur Laksh- 
manan Ohettiar against an order made by 
the Ohief Judge of the Small Cause 
Oourt in the following circumstances. On 
the 17th August, 1926, the petitioner was 
nominated as a candidate for election as a 
Divisional Councillor for the 29th division 
of the city. It isnot in dispute that the 
nomination paper was regular on the face 
of it.but it was said that the petitioner was 
disqualified for these reasons For some 
tims past he had been an Honorary Pre- 
,Bideney Magistrate of the city. On the 
lth Augast he tendered his resignation 
,.having in mind, no doubt, s. 52 (1) (b) i) 
of the Madras Oity Municipal Aot lof 1919 
“which disq 
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is persona designaia and not , 


. only took effect by virtue 


: revision petition is brought. 


üalidés à Presidency Magistrate „B 
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which hag been held to. include an Hono , 
rary Magistrate for election as a Councillor, 
That resignation reached Government on ` 
the 14th August and Government passed a . 
G.O. in the following term: — 
‘The Governor in Council withdraws the ' 
powers of Honorary Presidency Magistrate i 


“for the Oity of Madras conferred on the 


undermentioned gentleman (i. 4, the peti-_ 
tioner) who has resigned his appointment." 
On the en August an ‘objection was 
ut forward by the respondents alleging 
186 the withdrawal by the candidate Ron 
his appointment as Presidency Magistrate. 
1 k of the G. 0, 
withdrawing his powera which was sub- 
sequent to his nomination, and that, there- 
fore, the nomination was bad The objec-. 
tion was heard by the Gomihissioner 
PE ynder s. 4 hereinafter to be re- 
ferred to of the rules made under thé 
Act and a petition was put in for revision 
before the Ohief Judge of the Court of Small 
Oauses under the sàme rule. Both officers 
pronounced the nomination to be invalid 
and struck his name off the list of nomi- 
nations in accordance with r, 3. Against 
that decision of thé Ohief Juige, this 


wo main points have been argued before 
ns: the first, which goes to the root of the 
whole matter, being that this Court haa no 
jurisdiction to entertain any such petition, 
on ar ei that the Ohiet Juge of the 
Small Oause Court is not a Court subject 
io the machinery of the O. P. O., but & 
persona designata whose decision is 
not only not appealable but can- 
not be called up in revision. It has 
been held by a Full Benchof this Oourt 
[Kakku Parthasarathy Naidu v. Chinétla- 
cheru Koteswara Rao (1)] that the fact that 
‘his decision is notappealable so far from 
being a ground for holding that revision* 
willnotlie pointe decisively in the opposite 
direction. The appellant's contention as to 
the charaoter in which the JQOhief Judge 
decided this matter depends partly upon a 


“consideration of the releventseótions of the | 


Municipal Act and the rules “made 
.thereunder, and partly on the effect of 
certain authorities which were cited toeus, 
Section 59 (2) (6) of the Act provides that 
“the Governor-in-Council may make rules 
‘which may provide for the adjudication by 

(1) 78 Ind. Oas. 98; 47 M. 369; 48 f. L. J. 201; 19 L, 
ww. 40; (1994) M. W. N. 973. A. LR. 1924 Mad 561 
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arising out of elections.". Mp 
‘In our opinion "elections" within the 
meaningof that section means completed 
elections which have resulted in the crea-' 
tion of a Councillor, and does not cover dis- 
putes arising before such election, but 
though r, 4, with which we are primarily 
concerned purports to be madeunder,s. $9, 
we are of opinion that it is rendered valid 
by the generality of the powers conferred 
. onthe Governor-in-Council by s. 347 of the 
Aot, and that the rule is not vitiated by 
ita description as having been made under 
a section which is not applicable. Rule 
4 gives power to a registered voter to 
make an objection to the list of candidates. 
Thereupon: . i 
“the Commissioner is to give hia decision 
én the objection in writing, which decision 
shall be final unless...... a petition for the 
revision is put inbefore the Ohief Judge,” 
and in such cases itis argued that the 
ObiefJudge acting under r. 4, is in effect the 
Court of Small Causes functioning through 
him alone and that his decision is, there- 
fore, subject to revision. It is said that this 
position is confirmed by O. I (a), r. 8 of the 
Rules of the Small Cause Court, 1912. The 
rule runs as follows; nos 
' "The Judges may sit apart or together at 
any time and any one or more of the Judges 
so sitting apart shall have all the judicial 
authority which is given to the Court by the 
rincipal Actor any other enactment for 
he time being in force, except in cases 
in which by such Act or other enactment 
‘or any rule or order having, the force of 
"aw such powers are exercisable only by 
twp or more Judges ofthe Court or only by 
"the OhiefJudge. It shall be competent to the 
-Chief Judge to direct that any application, 
. petition or suit shall be heard by a Bench 
-consisting of {wo or more Judges of th 
*Court.” . i d 
The argumentis that if by any Act or rule 
-amatteraball be referred to the Chief Judge 
alone he is nevertheless acting as the Court, 
-We are of opinion that this rule only 
applies to cases where the reference made 
by the Act or rule in question is clearly to 
. tie Court, though functioning through the 
Chief Judge and thatit leaves untouched 
- the real question which we have to decide; 
‘namely, whether this power was -conferred 
by r, 4made*under the Municipal Act upon 


LAKBHMANAN CHBTTIAR v. KANNAPPAR, 
the Court of Small Causes of disputes..." 


[99 L 0.1927] ` 


designata, Looking at the. Municipal Act ; 
itis clear thatthe draftsman' of: that Acto 
was quite alive to the distinction between-- 
the Court of Small Causes (vide r, 59) and’: 
the Chief Judge of that Oourt (vide s 51), It 
is difficult to resist the inference that when 
the Chief Judge is referred to in the Act he 

was meant to act as a persona designaig, aud" 
notasrepresentingthe Court, The Full Bench . 
decision in Kakku Parthasarathi Naidu v. 

Chinstlacheru Koteswara - Rao (|) was relied ` 
upon for the proposition that whenever’ 
jurisdiction is vested in the Judge of a. 
Court itmust be deemed to be vested .in, 
that Judge as representing that Oourt. In’ 
that case a vesting of jurisdiction in a. 
District Judge was held to, be equivalent 

to vesting the jurisdiction in the. District. 


‘Gourt thereby subjecting his decision to’ 


the revisional powers of ‘the High Oourt: 
It was pointed out in a judgmentofa Full’ 
Bench in the Rangoon Oourt, Municipal 
Corporation -of Rangoon v. M.-A. Shakur 
(2), reviewing all the authorities with which’ 
we respectfully agree, that though that. 
reasoning may apply to a Oourt which. by 
its constitution has only one Judge it 
Gannot govern a case where jurisdiction is’ 
conferred on a single member ofa Gourt, 
GODANE of three Judges. It is obvious 
that words might easily have been used 
to indicaté that while jurisdiction was'cor- 
ferred on thé Small Cause "Court, that 
Oourt should only function ‘through ita 
Ohief Judge. Wethink that that distinc- 
fión dtawn by the Rangoon Court ` was 
correctly drawn and thatnothing in, the 
decision ofthe Full Benth in Kakku Par- 
thasarathi Naidu v. Chingtlacheru Koteswara 
Rao (1) precludes ‘ts from holding, as we 
do hold, that under the Municipal Aet. and 
the rulés the Ghief Judge for this purpose 
is persona designata-and not merely a select- 
‘ed member: of the Court chosen to repre- 
sentit. That being so, we haveno jurisdic- 
‘tion to entertain this revision petitien, and 
it mut bedismissed with costs - . 
Bat we think it is desirable that-we 
should say a few wordson the second point 
which was elaborately argued before us. - 


‘That point waa that the Commissioner -and 
‘the Ohief Judge were confined to question 


of form, and that it was entirely out- 
side the ambit of their jurisdiction to 
enquire into grounds of disqualification 


‘which did not appear on the face of the 
the Chief Judge as the Court funotion- : : 


ing through himself*or upon him as persona - 


(2) 91 Ind. Was. 550, 3 R. 560; 4 Bur, L° J. 203, AL 
Rie Rahgi15:- O 00 00802 00-0 
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nomination paper and would involve an 
enquiry into facta, The position ofa Retarn- 
ing Officer in England is analogous generally 
to that of the Commissioner under the 
Madras Municipal Act, and it has been 
decided by a series of decisions in England, 
of which we need only cite Pritchard v. 
Bangor he Ronan (3) and Hobbs v. Morey 
(4) that the Returning Officer isonly to decide 
objections arising on the face of the nomina- 
tion paper itself and not to go into questions 
relating to the personal qualifications of the 
candidate. Unders 52 ofthe Madras Act, 
among the disqualifications enumerated are 
that the person concerned is of unsound 
mind, oris interested in a contract > with 
the Corporation. If the poeition be right 
that such allegations are to be investigated 
not after election but at the stage of 
candidature, the Commissioner might be 
faced with a series of elaborate enquiries 
relating to persons who might never reach 
the stage of electionor appointment as 4 
Councillor might indeed receive no votes at 
all. Itis said that nevertheless the effect 
of the Madras Act is to throw the burden 
of conducting such enquiries upon the 
Comissioner with regard to every candidaté 
at the stage of nomination, In view of our 
decision on the’ main point, it is unneces- 
sary to pronounce upon this question But 
we think it desirable to point out the 
doubts that have been raised as to the 
effect of the Madras Act and to suggest 
that it should be amended in a manner 
that shall makeit clear whether it ia in- 
tended to invest the Commissioner with the 
wide powers suggested by the respondents 
or to confine him to the purely ministerial 
function with which alone he would be 
clothed if the priuciple of the English cases 
is to be applied.. Ifthe latter view is to 
prevail, there seems to be no good reason 
for granting an appeal to the Ohief Judge 
or indeed to any other tribunal. 
y. N. Y. . Petition dismissed, | 


E (1888) 13 A. C. dem 57 L. J. Q. B. 313; 68 L. T. 
T W. R. 103: 52 J. P. 564. 

(4) 19023 1 K. D, 74; 73 L. J. K. B. 47; 68 J. P. 13$; 
Dc M 89 L. T. 531; 20 T. L R. 8; G. 
RT? 
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ge RANGOON HIGH. COURT. 
.CıvıL MreoBLLANEOUS Appaat No. 98 
. or 1925. 


E 


: June 1, 1920. 
^." Preient:—Justice Bir Benjamin Herbert 
Heald, Kr., and Mr. Justice Chari. 
ABDUL KARIM ABDUL LATIFF 


—APPALLANTS 
versus - 
ALHNOOR AND oTERRS—PLÁINTIFES — 
: — RESPONDENTS. 
.O. P.O. (Act V of 1908), 8 151, O. IX, r. 8—Dismtssal 
or defa t— Restoration —Inherent of Court— 
ailure to file afidavit—Negligenes of Advocate, 


efect o. 

Econ has inherent power to reatore a caso dis- 
missed for default of appearance where it is satiafled 
that the case is one in whioh it should exercise that 
power. |p. 152, col 1] 

Bilasiraà Lazminarayam v. Oursondas. Damodardas 
D and Lalta Prasad v. Ram Karan (3), followed. 

A Court may under proper circumstances refuse to 
make a party suffer for the incompetence or negligence 
of his Advocate in filing an application for restoration 
without & proper affidavit showin the reasons for 
non-appearanoe. [sbid | 

Appeal against an order of the District 
Judge, Myaungmya. ] 

Mr. Keith, for the Appellants. 

` Messrs. Anklesaria Ganguli, for the Rey 
spondents. 

JUDGMENT. — This is an appeal 
against the order of the District Judge of 
Myaungmya roang to set aside a-dismis- 
e d du assed under O. IX, r 8, of the 

ismiasing the plaintiffs’ suit for 
eae ' On the 7th of February, 1925, the 
case was fixed before the learned District 
Judge. All the defendants, of whom there 
were many,had been served except three. 
There were two plaintiffs in the suit, who 
were brothers, and neither of them appear- . 
ed when the case was called on that day. 
The learned Judge dismissed the guit pre; 
sumably under O.IX, r. 8, though in the 
Diary he says it was dismissed for want 
of prosecution. Later on the same day 
an application was filed for getting aside 
the order of dismissal That’ application 
was a curious application consisting of two 
short paragraphs without any affidavit in 
support ofit. In answer thereto a written 
objection was filed on behalf of defendants 
Nos. 14 to 18, supported by an af&davit by 
a man called Abdalla. In spite of this 
the plaintiffs’ Advocate does not seem to 
have realised the necessity for filing an 


-affidavit to explain the absence of the let 


plaintiff himself, and even if the cause 
assigned in the petition for his absence 
is correct, -the reasone for the absences of 


_ the. year the 


X 
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the 9nd plaintiff were unexplained: The 
learned fudge of the triel Odurt: dismiss- 
ed the plaintiffs’ Application and they now 
come. up in appeal Théy have filed in 
this Coart'a certificate that thé 2nd plaint- 
iffs daughter died on the 9th of February 
at Myaungmya and it is stated on--their 
behalf that shé was very ill on the 7th of 
February, and that, therefore, the 2nd 
plain tiff- who "believed that the- ‘let plaintiff 
would be M cii fap pay in fime did not 
Hitend the Court. thé petition filed by 
the Ist. pldintiff it was alleged that on aœ 
count of the fog his boat was late and that 
he crême to Court with his Rangoon Advo- 
cate just afew minutes after the cdse had 
beén called and dismissed. Ii is argued 
on behal? of the respondents that there i8 
no affidavit in the record toshow that thé 
2nd. plaintiff's statement is correct and that 
he should i o own that at that time of 
ts would: be subject to 
delay on account offogs &nd should have 
taken precautions to'reach Myaungmya ear- 
lier and further that he could have engage 
ed a local Advocate instead of rélying on 
&ülAÀdsóchte from Rangoon: - There is force 
jn the argumenta, put forward by ‘the re- 
epondente' Advocate but at. the game time 
considering the importance of the case and 
the value of the: property invólved, "we 
Bre not’ disposed to Visit the sina of the 
‘Advocate on the: plaintiffs and make fhem 
Buffer for the incompetence and fegligencé 
of their Adyocate-in filing their applicatier 
‘without an affidavit: OCoünsel ‘for the'ap- 
pellants ‘has asked ‘us either to let him ‘fils 
an ‘affidavit -in this:‘Court to show why the 
plaintiffs were dbsent-when the case was 
called, or tó remand the casein order to 
enible them to produce such ‘evidencé:in 
the trial Oourt. 
© We-do riot-think thet in the present cabe 
it ‘is hécéssary to remahd the tase for that 
‘purpose. The “Court has inherent power te 
‘restore a tase dismiBsed for default if it is 
enters d that the case is'oné in which it 
ould exercise that power. Qur atten- 
tion Has been ‘drawn to the Full Bench 
‘Rulings ‘of the Madras High Court in which 
Xt his Besi held that the Oourt has no 
such power bát we find that the Bombay 
‘and Allahabad ‘High Courts have taken à 
different view [see ‘the cases of Bilasirait 
"Lazminarayan v. Cufsondas. Damiodatrdas 
(1) and Laltd Prasad v. Ram Karan (2)] ah 


58 Ind. Cas, 258; 4' B. 83: 21 Bom: Ld án. 
f we La Tad! Oda. 187; 34°85 428; 9 A. T; J E 
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we are ot opinión thatthe Court has suh 
power and thdt thé learned, Judge' ot thé 
trial Court should in the exercise of hi8 
inherent power” hkve- restored thé ‘cage, 
"We accordingly set aside the order of the 
trial Court and: direct that the order didi 


missing saa SuK bédet ‘aside and the-bamê 
De procéed Rith from’ the atage, where it 
was left off. © 


' Appellants i pay thé Müpondént esata 
ih this Court, Advochte'a fee for each Ad- 
wobake to bé bwo ‘gold móhürs. 

CANA Re, Dose Appeal ‘allowed. ? 
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Tan "COMMISSIONER, WE 
"of MADRAS AND ANOTHHu— ; 
-RBSPONDBNTS. 
© Writ of oattlorarl—Jurisdistion of High Couri, 
nature of-—Discretion—Subimission by not rating point 
of jurisdtction—Rule, whether confined to question of 
fact or extends to question of law.. 

In issuing a prerogative writ of certworari, the Hi h 
Court of Madras acta not under any Statüte but un 
the inherent powers which devolved upon the High 
Court from the old Supreme Court and the High 
Oourt, therefore, stands with regard to such Sarit 
in the same position as the Court of 
in England and ought to follow the rüles 
by that Court in the decided English cases as to the 
scope and limitations of ita jurisdiction. [p. ra col. A 
. Sach, jurisdiction is purely discretionary an 
certiorari will not lie where the person who appli 
for that. writ has by his conduct taken the chan ae 
a pronouncement in his favour by the lower: Court on, 
the merits. Failure to object to the jurisdiction of « 


PE 5 t 


Court operates asa bar to an ‘Applidation fot a Writ. 


of certiorari not only where the'objection rests on & 
queetiah of fact but also whate it ia x of law. [1bid. 
Whare objection wab taken io the validity, vit 
“nomination paper in respect of an election on! the 
ground that the candidate was disqualified under the 
rules to stand and the point was argued on the merita 
in a lower Court, no question ar junadicton having 
been raised by the affected candidate and the Re- 
turning Officer upheld the objection as to invalidity 
and rejected the nominatian’ paper end the Chief 
Judge, Small Osuse Oourt, upheld the order of re- 
jection an the merita, on an application to the High 
Court to issue a writ of certiorari against the officers : 


+ 


Yad L 0.1927] LARSHMANAN GHETTIAR v. COMMISSIONAR, CORPOSATION OF MADRAS, 


* Held, that tha applicant had submitted himself to 
a jurisdiction which he could not be allowed aftar- 
wards to seek to repudiata and had by his conduct 
“precluded the Court from ‘exercising a discretionary 
-Juriadiotion in his favour. fp. 154, ool. 1.] 


. oJ 
M. v. Know (4), Rex v. mun 
eal Suffolk Compensation Authority (6), fol- 
KK owe 


. Petition praying that in the eircumastanoces 
stated in the affidavit filed therewith the 
"High Court will be pleased to issue a writ 
"of certiorari to the Commissioner, Corpora- 
tion of Madras, and the Chief Judge, Court 
of Small Oguses, Madras, or either of them 
commanding him or either of them to send 
forthwith to and before this Court all 
and singular, the orders (1) of the Com- 
missioner of the Corporation of Madras, 
dated the 34th August, 1926, in the matter 
of the 29th (Royapettah) Division election, 

2) of the Chief Judge, the Court of Small 

auses, Madras, dated the 13th September, 
1926, passed in revision of the said order of the 
‘Commissioner of the Corporation of Madras 
with all things touching the same as fully 
and perfectly as they or either of them 
` have been made by. them or either of them 
‘and now remainingin the custody or power 
of both or either of them so that this 
‘Hon'ble Court may caase further to be 
done thereon, what of right and according 
to law this Hon'ble Court shall see fit to 
be done and for passing such further or other 


orders as this Hon'ble Court may con-' 


sider just and necessary under the circum- 
Bi&nces. 

The petition coming on for final hearing 
upon perusing the petition and the affida- 
vit -fled in support thereof and the order 
of thia Court dated the lat October, 1926, and 
made herein and upon hearing the argu- 
ments of Mr. K. 8. Krishnaswami Atyengar 
for Mr. K. S. Rajagopala Iyengar, tor the 
Petitioner and af Mr. Vere Mockeit and Mr. 
S. Rangaswami Iyengar, for the lst Respond- 
ent, and Counsel not appearing on behalf 

-of the 2nd respondent the Court delivered 
the following i 
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officers acted without jurisdiction and that, 
therefore, their ordera should be quashed. 
In such a matter we act not under Statute 
-but under the inherent powers which de- 
volve upon us from the old Supreme Court 
-of Madras. We, therefore, stand with re- 
'gard to prerogative writein the same posi- 
iion as the Oourt of King's Bench in Eng- 
-land and, in our opinion, we ought to follow 
ihe rales laid down by that urt in the 
decided English cases as to the scopeand 
limitations of its jurisdiction. The facts 
"were stated by us in our decision in Laksh- 
manan Chettiar v. J. S. Kannappar (1) and it 
ja unnecessary to repeat them. The broad 
ground on which the jurisdiction of these 
offücers is challenged is that whereas they 
‘were only empowered to inquire into dis- 
abilities appearing on the face of the no- 
mination paper they in fact.travelled outside 
that jurisdiction and went into a ‘matter of 
-substance which was arguable on grounds 
“not appearing on the face of the nomina- 
tion paper. Mr. Mockett has taken the 
-preliminary objeetionithat certiorari will not 
ie where the person who applies for that 
writ has by his conduct taken the chance 
ofa pronouncement in his favour by: -the 


lower Court on the merits. Mr, Krishna-. 


swami Iyengar for the petitioner has frank- 
ly conceded that his client did argue the 
case on the merits both before the Com- 
missioner and before the Ohief Judge and 
that he did not only not confine himaelf 
to the contention that those officers had 
no jurisdiction to entertain an objection to 
the jurisdiction but that he'did not take 
this point atall The English authorities 
which were cited prima facie establish the 
proposition that in such circumstances the 
-applicant cannot obtain a writ of cer- 
tiorart ez debito justitie but that the Court 
is exercising a purely discretionary power, 
‘Bee R. y. Justices of Salop (2), Reg. v. Jus- 
tices of Leicester (3), Reg. v. Knoz (4), Rex 
v. Williams (5) and Rex v..West Suffolk 
Compensation Authority (6). The point 


JUDGMENT .—This is an application . 
-for writ of certiorari directed to the Com- -- 


missioner of the Corporation of Madras and 
the Ohief Judge ofthe Court of Small 


-Oguses to call up their orders yass2d_ in, 


“the matter of Rao Bahadur Lakehmauan 


5 
Ohettiar declaring him to be disqualified EA 


~as a candidate at the election about to be 


-held to select a Oouncillor for the 29th , 


"Division of sthis city. Our interference is 
"invoked oh the: ground that both these 


(1) 99 Ind. Cas. 148; 

(3) (1859) 29 L. J. M. O. 39; 8 EL & EL 86; 8 Jur, 
(x 8)143, 119 E. È 772; 121 E. R. 148. S 

(3) (1880) 291. J.M. 0.203, 2L T.4385; 8 W. R, 


W (1863) 32 L. J. M. O, 257; 8 L, T. 330; 11 W. Ri 


34 L. W. 773. 
0 


5 (1914) 1 K B. 608; 83 L. J. K. M. 528; 110 L. T, 
372, 78 J. P. 148 


< (8) (1919) 2 K B 374: 88 D. J. K. B. 1025; 131 I, T, 
88; 8$ J. P. 1815,83 8. J. 574;35-T. La Ri 487;- 
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taken by Mr. Krishnaswami Iyengar, is that 
failure to object to the jurisdiction of the 
Court whose orderis sought to be quashed 
only debars the applicant when the objec- 
tion is one involving the investigation of 
facts which were or should have been with- 
in the knowledge of the applicant when 
he was before the lower Court, and does 
not apply to a contention oflaw. We see 
no warrant in the cases for drawing any 
such distinction, because in our opinion 
the test that they lay down is whether the 
applicant. armed with a point either of 
law or of fact which would oust the juris- 
diction of the lower Oourt has elected to 
argue the case on itẹ merits, before that 
Court. If so, he has submitted himself to 
a jurisdiction which he cannot be allowed 
afterwards to seek to repudiate. We are 
of opinion that the applicant has s0 con- 
ducted himself as to preclude this Court 
from exercising & discretionary jurisdic- 
tion in His favour. The petition will, there- 
fore, be dismissed with taxed costs. 

The interim order passed on the lat Oc- 
‘tober will be vacated. : 
Q2 VNSY i i f 

å, N. A, Petition dismissed; 
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OUDH CHIEF COURT. : 
'" Bzcosp Civi, ArPHAL No. 510 or 1925... 
i November 24,1926. ` 
Present: —Mr. Justice Misra and 
Mr. Juatice Raza. 
PIRTHIPAL SINGH AND ANOTHBR— 
. PLAINTIPFS—ÀPPBLLANTS, 
versus 


` RAMESHWAR AND ANOTHAR— DEFRNDANTB | 


—R3B8PONDBNTa. 
Hindu Law—Joint famiy—Manager, power of— 
: Mortgage—Legal necessity—Decree jor foreclosure 
agavnst manager of joint family alone, whether bind- 
ing on other ented, 

A deores for foreclosure obtained t the 
manager of a joint Hindu family alone on the basis of 
a mortgage executed him for 1 necessity 16 
binding upon the other members of the family 
though they were impleaded es parties in the suit, 
[p. 155, col. 1.] i 3 

The requirements of O XXXIV, r. 1, O. P. O, are 

` spbstantially complied with in such casesif the 
manager of the family has been impleaded. [p. 155, 


' ool 2.] 
Kae AN reviewed] > ? 
ere the circumstances show that a person gued 


is the ofa joint Hindu family and the pro- 
` perty involved is familr property, the natural and 

fagikthate inference ıs that he is sued in'his capacity 
' as manager, [p. 157, cole2; p. 158, coL 1] ‘ 


PIRTAIPaL SINGH v, RAMBBHWAB. 
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Second civil appeal against a"decree of 
the Additional Subordinate Judge, Unad, 
dated the 218t July, 1925, upholding that 
of the Munsif, Safipur at Unao, dated the 
26th November, 1924. 

Mr, R. B. Lal, for the Appellants. 

Mr. Raj Bahadur for Mr. Mukand: Behari 
Lal, for the Respondents. 

JUDGMENT.—This is a plaintiffg' 
appealin & sait brought by them for pos- 
3-pies share in village 
Brijpalpur, District Unao. The facts of 
ihe case are that one Bhabuti Singh, who 
is the own brother ofthe plaintiffe-appel- 
Iants, mortgaged the said share to one 
Rameshwar, defendant-respondent Nok 
for a sum of Rs. 300 by means of a dee 
of mortgage, dated the 29th September, 
1909. The mortgage provided for foreclosure 
and consequently respondent No. l obtain- 
ed on the llth July, 1916, a decree for 
foreclosure on the basis of the said deed, 
which was made absolute on the 16th March, 
1918; and the effect of which was that 
the mortgage in favour of respondent No 1 
had become foreclosed. The case laid by 
the plaintiffs in the plaint is to the effeat 
that the mortgaged property being arces- 
tral and thus iE: family property the 
decree for foreclosure was invalid and un- 
enforceable. It was denied that the money 
borrowed under the said deed of mortgage 
was borrowed for family necessity. The 


` plaintiffs, therefore, claimed a decree for 


proprietary and actual possession of the 
aforesaid 3-pies share with a declaration 
to the effect that the absolute decree for 
foreclosure dated the 16th March, 1918, was 
not binding on them. i 
Defendant No. 1 Rameshwar who was the 
principal defendant in the case, contended 
in defence that defendant No. 2, the origin- 
al mortgagor, was separate from the 
plaintiffs and had mortgaged only his own 
share. He also urged that ifthe family 
be found to bea joint family consisting 
of the plaintifs and defendant No. 2, the 
decree for foreclosure obtained by him 
was binding on the plaintiffs also inasmuch 
as the mortgage-deed dated the z9th Sep- 
tember, 1909, had been executed for legal 
necessity and they were, therefore, not 
entitled to recover any portion of the pro- 
perty in suit. f 
The learned Munsif of Safipur why 
tried the suit found that the family of the 
plaintiffs and defendant No. 2 was joint 
and that the property in suit, was their 


[94.L. 0. 1937] . 


&hcestral joint family property. - He, how-- 
ever, found that the money borrowed under 
fhe mortgage-deed on the basis of whioh 
the decree:for foreclosure had been passed, 
was borrowed for legal necessity and the 
decree, "therefore, was binding upon the 
plaintiffs: On these findings he dismissed- 
the plaintiffs’ suit. , - - - 
: The learned Additional Subordinate 
Judge of Unao who heard the- appeal 
agreed with all these findings of the learn- 
ed Munsif and diamissed the appeal. 

The plaintiffs have now come to this 
Court in second appeal and it is now 
admitted on their behalf that the mort- 
gage dated the 29th September, 1909, was 
executed for legal necessity by defendant 
No. 2, Bhabhuti Singh, who happened to 
be the manager ofthe family at the time 
of the execution ofthe deed It is also ad- 
mitted that he was also the manager of 
the family when the decree for forclosure 
‘was passed against him: The only point 
. that has now been urged in second appeal 

is that the plaintiffs not having been im- 
pleaded in the foreclosure suit were no 
partiea to the foreclosure decree and on that 
‘ground alone they are entitled to recover 
‘the property in suit. ‘ 

We have heard the parties in this case 
‘at groat length and have come to the con- 
' clusion that the appeal must fail. Wenow 
proceed to give our reasons for that deci- 
sion, 

It is clear from the findings arrived at 
‘in the case, as stated above,tbat the mort- 
gage in dispute was executed for legal 
"necessity by Bhabhuti Singh who then 
happened to be the manager of the family 
consisting of himself saad his two -younger 
brothers, who are now appellants before us. 
16 is also clear that when defendant-re- 
spondent No. 1 brought a suit on the basis 
of his mortgage and obtained a foreclosure 
decree against the defendant No. 2 he even 
‘then occupied the position of the manager. 
The sole point which we are, therefore, 
‘asked to decide is whether a decree for 
‘foreclosure obtained against the manager 
‘of a joint family alone on the basis of a 

''mortgage.executed by him for legal neces- 
sity, is binding upon other members of 
the family who have not been impleaded 
in the suit. We are clearly of opinion that 
‘the plaintifs were fully and effectively 
represented in the suit which was brought 
for 'foreclosure by  defendant-respondent 
No.lagainst defendant-regpondent No. 2 


*. 
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‘he can enter into contracts in re 
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and that the .deoree passed in that suit ia: 
binding not only upon the defendant No. 2 
but ‘also upon the plaintiffs, It was con~ 
tended before us'on behalf of the appsllant 
that under O. XXXIV, r. Lo! the O. P. O., 
(Act V of 1908) the plaintiffs having. am 
interest in the mortgaged property and in 
the right to redeem should have been 
joiued as parties to the suit brought on the 
asis of the' mortgage of 1909, and if they 
were not impleaded in that suit their right 
of redemption cannot be. destroyed and 
they must be allowed an opportunity to 
exercise that right. We are unable to accept 
that contention for the obvious reason that 
Bhabhuti Singh, defendant’ No. 2, being 
the manager of the family consisting of 
himself and the plaintiffs effectively re- 
presented them in the foreclosure suit 
end the provisions of O. XXXIV, r, L 
were substantially complied with, This 
matter was discussed at great length in 
a Fall Bench decision of the Allahabad 
High Court reported as Hori Lal v. Nim ` 
man Kunwar (l). Richards, © J., observed 
in that case that it seemed to him to be 
impossible to dispute the proposition that 
it was a general rule of Hindu Law that 
the manager represented the family in all 
‘transactions with the outer world, provided 
these transactions were family matters. 
"Indeed", he observed, “ifit were not go 
it would be difficult to understand how 
the affairs of the family could be carried on." 
Banerji, J.. remarked that the require- 
ments of O. XXXIV, r. 1, O. P. O., on which 
reliance had also been placed in that case 
were in hia opinion fulfilled if the managers 
ofthe family of which they were representa- 
tives had been impleaded in the cage, * 
manager," he observed, “represents a.joint 
Hindu family in all business transactions: 
d to 
matters relating to the famjly, give dig 
charges for dens due to the ils and pay 


.debts due by the family. When, there- 


fore, ia. respect of a mortgage due to or 
by the joint family, he sues or is sued in 

is own name in his capacity as manager, 
all the other members of the family being 
represented by him must be deemed tó 
have sued or been sued through him.” ° 

Tudball, J., was of the same opinion. 
Ohamier, J., remarked in his judgmen 
that both on principle and on authority he 
was of opinion that the manage? of a joint 
Hindu family suing as such could maintain 


7 Q) 15 Ind. Cas. 126; 34 A. 519; 0 A. Ta J. 810 (EX 
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a suit alone fdr the recovery of a mortgage- 
debt due to the family and that a suit 
could be maintained against the manager 
of the joint family alone to enforce a-mort- 
gage against property belonging to the 
family. He was also of opinion that if the 
manager sufficiently represented the family 
the provisions of O. XXXIV, r.1, O. P. O, 
must be deemed to have been complied 
with. In deciding this case their Lordships 
of the Allahabad High Court relied on 4 
ruling of their Lordships of the Privy 
Council reported as Kishen Parshad v. Har 
Narain Singh (2), where it was. held that 
the managing members ofa joint Hindu 
family business were entitled to maintain 
suits brought to enforce contracts made in 
the course of that business without join. 
ing in the suits with them either as plaint- 
iffs or. as defendants the other members 
of the family. In the case of Sheo Shankar 
Ram v. Jaddo Kunwar (3) which went. to 
their Lordships of the Privy Council on 
appeal from the Allahabad High Court, the 
question for decision before them was whe- 
ther the plaintiffs in that suit were bound 
by the foreclosure decree passed against the 
manager of the joint family on.the ground 
that the family was effectively represente 
in the suit. Their Lordships observed as 
follows :— ‘ ; 

“There seems to be no, doubt upon, the 
Indian decisions (from which their Lord- 
‘ships see no reason to dissent) that there 
/&re occasions, including foreclosure.actions, 
when the managers of a joint Hindu family 
so effectively represent all other members 
of the family that the family as a whole ig 
bound. It is quite clear from the facts of 
(bis .case and the findings of the Courts 
upon them .that this is a case where this 
principle ought to be applied. There is not 
the slightest ground for suggesting that 
the managerg of the joint family did not 
act in every way in the interests’ of the 
family iteel£....,... -1...... a 

In Ganpat Lal v. Bindbasini Prashad 
Narayan Singh (4) their Lordships of the 


' ($9 Ind, Cas. 730; 33 A 272, 15 O, W.N. 321, 8 

“A. T. Je2560; OM L. T. 343, 13 O. L. J. 345, 81 M. L 
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L. J, 1173, 16 Bom. L. R. 810; 41 L 
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Privy Council held that a sale in exe-, 
cution of a decree obtained against the 
manager alone was binding upon other 
members of the family and they could not 
sifbsequently be allowed to exercise their, 
right to redeem. We would like to quote 
in full the observations of their Lordships 
Tegarding this matter:— : 

"In their Lordships’ opinion", observed 
their Lordships, “these learned Judges 
ade of the High Court of Oaloutta) 
ailed to appreciate the effect on the pro: 
ceedings of the altered plaint and thus 
misunderstood the real issues involved in 
the action. The Subordinate Judge rightly 
says that the plaintiffs do not ‘impeach 
the mortgage decree, Their pleadings show 
that they could not at any time have done 
so and their prayer does not ask to do so. 
All that they ask is to exercise their 
alleged right to redeem. And here they 
have to face the fact that they refused to 
seek to set aside the sales. Their Lord- 
ships have no doubt that while the decree 
for sale stands and sale has taken place 
under it, the right to redeem is extinguish- 
ed unless ‘the sale be set aside. After the 
sale has taken place the’ owner holds as 
purchaser, and is entitled to raise all: the 
defences that belong to him as such, and 
unless the claim to set aside the sale ig 
made in a properly constituted action and 
properly raised in suitable pleadings in 
that action, the Court cannot, inferfere with 
possession which has been given him by 
the purchase. It follows, therefore, that 
the plaintiffs can no longer exercise any 
right of redemption that they may have 
possessed, so -that it is not necessary to 
decide as to the extent: of that right if they 
had properly asserted it." (Vide pages 930* 
&nd 931*). n l 

This decision of their “Lordships was 
followed in two recent decisions of the 
late Court of the Judicial Commissioner of 
Oudh, one reported as Bhagiratht v. Onkar 
, Nath (5), decided by Daniele, A. J. C., and 
Dalal, A. J O. and the other reported as 
Mahadeo Bakhsh v. Suraj Bakhsh Singh (8), 
decided by Dalal, J. O., and Simpson, A. J. 
O. In the first case it was held that a 
Hindu son or grandson could not escape 
‘the effect of a foreclosure decree passed 
against his father or gandfather on a mort- 

5) 72 Ind Cas 142; 10 O. L. J. 185; 90.&A. L. R, 


i166, A I R 192: Oudh 17 
(8) 50 Ind. Ces 447; 100. L J. 252; A. I R.1924 
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'gage'executed for purposes binding on the 
family estate merely because he was not 
impleaded by name in the suit, inasmuch 
as the ancestor ofa family must be pre- 
sumed to represent his descendants in con- 
ducting a litigation in the same manner 
as in executing a mortgage. In the second 
case a Hindu dfather had mortgaged 
joint ancestral property and after his death 
the mortgageeobtained a preliminary decree 
for foreclosure against two sons of the mort- 
gagor and a final decree fot foreclosure was 
subsequently passed and the mortgagee 
entered into possession. At the time.of. the 
mortgage there was one grandson in exist- 
ence and two grandsons at the time of the 
suit brought by the mortgagee. The grand- 
sons who were not impleaded in the foré- 
closure suit broughta suit to recover the 
property against the mortgagee and treated 
the foreclosure decree as a nullity. They 
also claimed in the alternative that they 
shouldbe allowed to redeem the property on 
payment of the sum dué under the fore- 
closure decree. It was decided . that the 
joint family waseffectively represented in 
the suit for foreclosure and the plaintiffs 
‘could not ‘recover the property foreclosed 
merely on the ground that they were not 
impleaded in the foreclosure suit. They 
must, in order to be mble.to do.so, prove 
the illusory character or the immorality 
of-the debt contracted by the ‘grandfather. 
. It was strenuously ‘contended before us 
by the learned Pleader for the plaintiffs- 
jeppellants that these authorities only dealt 


‘with ¢asea where suits to recover property. 


erfor being allowed to exercise the right 
of redemption had been brought ‘either by 
the sons or by..the.grandsons and could 
not be treated as good authorities in cases 
where members of the family who were 
mot sons or grandsons and had not been 
impleaded brought the suit-to recover the 
property or “to 
right of redemption. In our opinion -there 
is -no difference in principle between the 
two -cases, If a Hindu father can effectively 
‘represent his sons there is no reason 
why a brother or/&n -uncle.who happens 
to be the m er of ithe family should 
not similarly be able:to effectively represent 
his younger brothers and nephews in the 
suit Brought unns, him to enforce a mort- 
gage-executed for family necessity. The real 
peint which bas ‘to be borne in mind in 
much cases. is whether. the deed was ‘one 
executed for egal necessity: If'such be 
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e kllowed .to exercise the: 
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the case it affects the entire family pro- 
perty and if. a suit is broughton the basis 
of that deed against the manager alons 
the decree passed in such a suit is binding 
on all the members of the family. We 
are supported in this view by a decision 
of the Allahabad High Oourt reported ag 
Tulshi v. Bishnath Ras T)decided by Meara, 
O. J., and Banerji, J., by a decision of the 
Patna High Court in Jog Sah w. Ram 
Chandra Prasad (8), decided by Jwala 
Prasad, A. O. J, and Das, Ji, and by a deci; 

sion of their Lordships ofthe Privy Council ` 
oo as Daulat Ram v. Mehr Chand 


A contention was. also raissd in appeal : 
by the learned Pleader for the appellants 
that Bhabhuti Singh; the mortgagor 
had described himself in the deed as the 
owner of the mortgaged property and that 


-when respondent No. 1 brought the suit 


to enforce the mortgage he did not describe 
him as the manager of.the family. .It-wa 

therefore, urged that the mortgage deed 
on the basis of which the foreclosure decree 
had been obtained should not be consider, 
ed to have been executed by. Bhabhuti 
Bingh as the manager of the joint family; 


por could. the suit -brought against him 


by the mortgagee be considered to.be ja 
suit brought thim in ja representa- 
tive capacity. 6 regret we are unable to 
accept the contention. It is within our 
experience that in many cases of mortgages 
executed in this Province -by managers of 
& joint Hindu family they described them- 
selves as being the owners of the property 
just as guardians of minors in several cases 
describe themselves as owners of the pro-. 
perty belonging to the minors, We are of 
opinion that where it is clearly ‘established 
that the property js joint family property ` 
and the mort 1g executed by one who is 
proved to be the manager of the family such 
& description in the deed wopld not affect 
2 any way the adana charaoter of the deed, 
i ing one executed by hi 

ies Meu y him as manager 


Regarding the second contenti 
of opinion that -where ‘the cirepmetances cf 
the ease are clear showing that. ae pera 
sued happéned to be a manager of a 


ieee Cas. 633; 21 A. L. J.175; A. L B, 1995 


8) 63 Ind. Cas, 564; 6 P, L 
aE, Ou. 804; 09. L.J. 840; (101) Pat. 26 


(8) 15:0. 70; 14-L.4./187; 44nd. Jur.495; 5 Bar 
o9 Mi 11P, R. 1888; 7 Ind, Dex (x. a.) 633 (P, o f 
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joint family and that the property involved 
in the suit was the family property, the 
natural and legitimate inference to be 
drawn should be that the defendant had 
been suedin the capacity of the “manager 
It is not necessary that the plaintiff should 
Btate in distinct terms that he is suing as 
manager or that the defendant is being 
gued as manager. ; 
this view by a decision of the Madras High 
Oónrt.reported in Jijamba Bai Sahib v. 
Sagram Jathai Row Sahib (10) and by a deci- 
sion of the late Court of the Judicial Oom- 
missioner of Oudh reported in Sheo Dulare 
Misra v. Brij Bhukhan Lal (11). 

We are, therefore, of opinion that the 
mortgageexecuted by Bhabhuti Singh on 
the 2yth September, 1909, was executed by 
him, as found by the Courts below, in bis 
capacity of the manager of the joint family 
of which the plaintiffs also were members 
and is binding on them, because it has been 
found to have. been executed for legal 
necessity. We are also of opinion that the 
‘deoree for foreclosure obtained by defend- 
aüt-respondent No. 1 against defendant- 
respondent No. 2 was passed against him 
in the capacity:of the manager of the 
joint family &nd is, therefore, binding on 
the plaintiffs also. | D AEN 
- "The appeal, therefore, fails and ie die- 
missed with costs. . 
' QE ; 





: MADRAS HIGH COURT. 
' .* gnooup OivIL APPRAL No. 926 or 1923, 
| August 2, 1926. 
Present :—Mr. Justice Odgers. 
` :QOVINDASAMI OHETTIA R—PLAINTIFF 
eM — APPBLLANT 


s =: versus 
. K, KOTHANDAPANI OHETTIAR 

AND ANOTHHR—DRFBNDANTS$— 

À í ag I, Aris, 127, 1j — 

tation Act (IX of 1908), Sch. I, Arts. 127, 

shes eba à KA aride alienation by moni 
absence reener jor fuiory 

yr uro ret A abandonment, what constitutes 


the interest 


(07 


r 


We are supported in. 


- 


GOVINDASAMI GHNTTIAR V. KOTHANDAPANI OnHTTIAR, — 9) I. ©. 1927]. 
‘trom the mere fact of his absence from the place for 


over the statutory period [p. 159, col 1] 

ina suit nsi an enee of & co-parcener, in 
considering adverse possesaion the Court is entitled 
to consider the, origin and quality of possession 


‘and unless exclusion or abandonment is proved, the 


‘question of adverse posseasion cannot arise: [p. 159, 
col 2 
Obiter- Adverse possession cannot be acquired 


against a co-paroener in a joint Hindu family without 
shq being put on notice either actual or constructive 
that adverse posseesion is running against him. [15sd.] 


Second appeal against a decree of the 
District Court, East Tanjore at Negapatam, 
in A. 8. No 80 of 1922, preferred against a 
decree of the Court of the District Munsif, 
Mayavaram, in O. 8. No. 383 of 1918 

Mr. K. V. Krishnaswami .Iyer, for the 
Appellant. 

Mr. T. V. Muthukrishna Íyer, for the Re- 
spondents. 

JUDGMENT.-—This was a suit by the 
plaintitf for a share in certain properties 
(now reduced to a family house) as co- 
parcener. Theplaintiff, the lat defendant's 
father, and one Kcthandapani Ohetti were 
sons ofanse Gopal Ohetty The youngest 
son became a convert to Muhammadanism, 
the second son predeceased his father and 
the eldest son, the plaintiff, was absent for 
many years, some 18, in the Straits Settle- 
ments, During his absence the youngest 
brother, now a Muhammadar, conveyed^his 
share in the property in question to d 
strauger, the 2nd defendant, and in 1902 
-the mother of the lst‘defendant effected: & 
mortgage on the property and in 1915 the 
let defendant conveyed the prop to the 
8rd deféndant with a covenant that he 


. should pay off the mortgage. "The question, 


therefore, is as to the 
the house. 

The District Munsif held that the plaint- 
iff was entitled to one-third share of the 
house and one-third in the land. As to the 
latter there is no appeal and we are not con- 
cerned with that. 

On appeal to, the lower Appellate Court 
thelatter held that as the house had all 
along been in the possession of first, the 
mortgagee and afterwards the 3rd defend- 
ant who paid off the mortgage, the rights 
of the plaintiff bad become barred by the 
exclusive &nd adverse possession on the 
part of the mortgagee and the 3rd defend- 
ant who paid him off. ' 

The question is, can this finding of the 
learned District Judge be supported? It 


plaintiffs right in 


‘is obvious that the lst defendant's possess 


[99:L. O. 1927] 


sion Was the possession as 8 co-parcener on 
behalf of the plaintiff, also, and, it is to my 
mind equally obvious that while the plaint- 
iff was in either actual or constructive 
possession of his undivided share in the: 
family house, lst defendant would have 
had no right whatever to effect an aliena- 
tion of anything more than his own undivid- 
ed share. Why should the absence of the 
plaintiff fora number of years make any’ 
difference unleas we can assume froin the 
fact of that absence that he has been ex- 


cluded from his share or hé has voluntari- ' 


ly abandoned it? It seems to me that it 
would be an unjust thingto hold that 
although the alienees of the Ist defend- 
ant would ordinarily acquire nothing more. 
than the latter’s share on a conveyance he 
isina better position owing to the absence 
of the plaintiff Therefore, it seems to me 
to turn as to this point exclusively on the 
consequences of the plaintiff's absence and. 
it must bə proved that he has either been 
ercluded ío his knowledge or voluntarily 
abandoned his rights. The findings of the 
District Munsif show to my mind the direct 
contrary of any such exclusion or abandon- 
ment. There is no finding on this point’ 
by the learned District Judge because the 
only ‘question argued; before him waa this 
question of adverse possession. The fnd- 
inge of the District Munsi! are that after 
the departure of the plaintiff to foreign 
parts, his wife continued to reside in the 
family house, that in the sale-deed of 1915 
by. the lst defendant to the 3rd provision is 
made for the continued residence of the 
laintiff's wife in the house. The 3rd de- 
endant admite that she apent Rs.100 for 
the marridge of the daughter of the plaint- 
if. It is said that the presence of the: 
laintiff's wife in the house is'due to a 
ill by Gopal Ohetty in favour of the lsf 
defendant and the wife of the plaintiff. The 
Will which was, of course, inoperative in 
law on the co-parcenary property is dated 
1898. Gopal Chetty is said in the plaint 
to have died-about 5 years before the suit 
which would be 1913. It seems a fair in- 


ference from the: facts that between .the ` 


early part-of 1898 when probably the 
plaintiff “left for the Strait Settlements and 
the death of Gopal -Ohetty which is thé 
date from which the Will if operative 
would have taken effect; the plaintiff's’ wife 
was living in the house as the wife of a 
co-parcener entitled to right of residence. 


Kf that: is so it can make no difference that. ^ 


GOYVINDASAMI CHETTIAR 9; 
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she derived another title from an inoper- 
ative Wull said to have taken effect some 
time after that date. If her possession can 
be traced to a lawful source as I think it 


‘can be there is no reason’ to Suppose that it 


has been displaced until proof is forth- 
coming -I do not think that the fact that 
it has-been held that -Art. 144 applies to 
suits against the alieneeof aco‘parcener and 
not Art..127 can' make any difference, as 
Obviously in considering cases of adverse 
possession ‘one is clearly entitled to consider 
the origin and quality of the possession, and 
ss I have already said above in this par-' 
ticular case unless exclusion or abandon-' 
ment is proved the question of adverse 
possession . does not arise. . À point which 
had’ come before me on a previous 
occasion ‘has been agitated in this case, 
namely, as: to whether adverse posses- 


Bion can be acquired against a co-parcener 


without “his being put on notice either 
actual or‘ constructive that adverse’ pos- 
session is running against him. There 
are cases on either side of the line and the 
matter does not appear to have been au- 
thoritatively disposed of at least as’ far aa 
this Court is concerned. I had ofcasion 
sitting with Mr. Justice Ayling, in 'B, A. 
No. 2019 of 1920 to examine the cases on 
this question “at. some length and my! 
opinion then was that such adverse’ pos- 
session ‘could not -be acquired without’ 
notice, to or knowledge of the co-parcener: 
against whom it was Bo acquired. The- 
same opinion was expressed by Ayling and’ 
Tyabji, JJ., in Muthukrishna . Iyangar v. 
Sankarandrayana Iyer (1). In Venkütaraáma 
Iyer v. Subramania Sastry. (2) Oldfield 
end Ramesam, JJ., held that in order to 
eatablish a title by prescription. in a eo 
owner there should be evidence of exclu- 
sion of the other co-owners from posséa- 
sion or of assertion of an exclusive title and, e 


Bleo that a transféree from a'co-owner 


with actual or constrictive notice “of the 
fact that his alienor was onl}. & co-sharer’ 
is also bound to prove exclusion’ by him: 
of.the othér:.óo-Sharers if he wants to 
establish a title by prescription. ‘Where’ 
the transferee has no. such notices he will 
be -on.the same. footing as-Any ordinary, 


transferee with dn independent but an 


invalid title or with none. 


(D 25 Ind. Cas 575: 
(1914) M. W. N. 708; 27 
(2 18 Ind. Cas. 87; 


On the other 
16 M. L. T. 196; 1 

i L. 7 600, es ls W. 099; 
3 LOW. 13; AL LE, 19M 


teo ` 


hand, there are” two cases in'Ahdul Gafur 
v. Ashamath Bibi (3) and in Linga Munisamt 
Reddy v. Koindasami Naicken (4) which 
seem to point the other way. Both these 


decisions were examined by me in the. 


Second Appeal No. 2019 of 1920 referred te 
above and I there stated my reasons for 
not adopting them. Although the law 
thus stands in some uncertainty with regard 
to this question of notice, as to which I 
must say I remain unconverted, I think the 
present second appeal can be ‘decided on 
the fact. of want of any evidence of er- 
clusion or &bandónment. In fact, in my 
opinion, the evidence points all the other 
way.. Now ,the question is whether the 
plaintiff is to get a third half of the 
house. ; i 

As regards the second appeal it seems to 
me that there are only two people concern- 
ed, namely, the plaintiff and the Ist de- 
fendant’s father and his representatives or 
transferees. : There is no question, as 
already stated, of Kothandapani's share in. 
the house so that it ia clear that by the 
'relinquishment so (o speak of that share 
lst defendant and his representatives can- 
not be enriched at the expense of the 
plaintiff. I, therefore, think that the 
plaintiff ought to get half the house. As 
to the money obtained from the mortgage 
of the house, Ex. VI, the mortgage was.exe~ 
ated by the widow of the Ist defendant's 
father as guardian of the Ist defendant. 
Tt is not.clear how she can either in fact 
or in Jaw represent the plaintiff whom I 
have already held met to have been .ex- 
cluded so.as.to.bind him, -The effect of 
the alienation, Ex VI, was ia fact.to. da 
nothing.more than ito bind lat defendant's 
share, t, therefore, appears tome that the 
plaintiff is not required to shoulder any 
part.of the mortgage-debt.  ' 
In the result the deoree of the learned. 


e 


District Judge must be, reversed and there, 


must be a deeree for the plaintiff in the 
sense indicatet above with costs here and 
in.the lower Appellate Oourt. - : 
UN. Y. Decree reversed. 
F Nea, d 74 : i > 
i S4hInd. Gas- 385;11 L. W.91, — 

G 70 Ind. Oas. 317; 15 L, W. 994; 43 ML, J. 864; 
4.1 R. 19093 Mad.. 369. ae 
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NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
SROOND OrvıL ArPsaL No, 154-B or 1924. 
October 8, 1926. 
Present: —Mr, Kinkhede, A. J.O. / 
Shrimant Kuar LAXMANRAO 
BHONSLEY—Daranpant No. 1— 
APPELLANT 
versus” 
NÀRAIN AND ANGTABR-—PLAINTIFRS— 
RBSPCNDANT. i 
C. P. C. (Act V of 1908), .0. XXII, r. 2—-Iægal re- 


frenum of intf/—New right, whether can 
ea up—Kamdar, office of, minor, whether can 


7 A minor ae prime facie considered to be disqualifi- 
ed like a female to hold the office.of a kamdar, which 
is neoesserily a position of confidence and respec- 
"ability and ordinarily none but an adult male can be 
considered to be fit to hold it ough s minor ora 
female may be entitled to hold the office by virtue of 
a special custom or reservation afa right under the 
terms of a sanad. [p 161,col 1] > 

A legal representative mugt continue the htigation 
on the cause of action sued upon and cannot set up 
or agitate a new right of suit or his'own individual 
right. [p. 160, col. 2 i? 


‘ Second appeal against the decision of-the 
Additional District Judge, Buldana, dated 
the 3lat January 1924, in Civil Appeal No, 
19 of 1923. P x 

. Bir B. K. Bose and Mr. P. N. Rudra, for 
the Appellant. = = `s 

` Mr. M. B. Niyogi, for the Respondents, 


JUDGMENT.—I think that in view 
of the death of Krishna Rao, who was & 
to appellant and co-plaintiff. with Janki 
Bai, this case must go back for an inves- 
tigation of the question of the. surviving 
plaintiff Musammat Janki Báis right to: 
gue or continue the suit-in her sole name, 
That question was not material so long 
as Krishna Rao was a cosplaintiff with 
her as he alone evan could.-have main- 
tained ‘the suit. His death having taken 
place during the pendency of this appeal 
the question of Janki Bais right has be- 
come material No doubt, the appellant 
has substiiuted one Narain a minor in 
place of Krishna Rao. ‘But as a legal re- 
presentative must continue the litigation 


'on.the cause of.action sued upon and he 


cannot set up or agitate a new right of 
suit or his own individual-right the decree 
may not necessarily -nure for the benefit 
of Narayan or support his-individual right; 
although if the former suit was a repre- 
sentative suit he may.on the analogy of 
the rule enunciated-by their Lerdahips of the 
Privy Gouncil in Mata Prasad v. Nageshám 


[v9 I. C. 1927] 


Sahat (1) get the benefit of the former 
decision on the abstract right of his family 
to officiate as kamadarof the appellant 
which may devolve on him as a member 
of that family under the terms of the 
sanad. , 4 

Then again Narain being a minor he 
would prima facie be considered disquali- 
fied like females for holding the office of a 
kamadar, which is necessarily a position 
` of confidence and respectability, end ordi- 
narily, none but an adult male could be 
considered fit to hold it. But it is just 
possible aud there is room for assuming 
that the female heir or a minor heir may 
by virtue of a special custom or reserva- 


tion of & right under the terms of the 


sanad be entitled to hold the office and 
nominate his deputy or substitute. It is, 
therefore, meet and proper that Musammat 
Janki Bai and the minor Narain should have 
80 opportunity to prove that the office 
has rightly devolved on them,or any of 
them and that the decree must, therefore, 
enure for their benefit also. In this view 
of the cage, I do not Bee any necessity to 
consider the correctness or otherwise of the 
findings arrived at as regards the merits 
of the claim. The case is, therefore, re- 
manded to the lower Oourt for enquiry 


and fresh decision with advertance to the : 


above remarks and in accordance with 
‘law. The costs hitherto incurred includ- 
ing the costs of this appeal will abide the 
event, 
Case remanded. 
; 28 Bom, L.R. 1110; 3 O. W. 
0. 2 xl. R.6 A. (P. 0) 195; 28 


O. L. J. 19, 62 L A. 





` ALLAHABAD HIGH COURT. 
FULL BENCH. : 
Ssoonp Orvin APPBAL No. 1000 or 1923. 
July 27, 1926. 
Present:—Sir Cecil Henry Walsh, 
Kr., Acting Ohief Justice, Mr. 
‘ Justice Sulaiman, Mr, Justice 
Daniels, Mr. Justice Mukerji and 
i " Mr.Justice Boys. 
GIRJA NANDAN T8ROUGu RAM : 
BSARUP—PLAINTIFE—ÀPPRLLANT 


, , versus f 
HANUMAN DABS—DaFSNDANT— + 
; RRAPONDHNT, | 
Transfer of Property (Amendment) Act (XXVII 
i 11 


GIBJA-NANDAN ¥. HANUMAN DAB, 


' previo 


)M. W.. 


161 
E 1986), whether retrospective—Interpretation of 


tatutes 
Held ;by the majority Walsh, A. C. J., and Mu- 
kerja J, dissenting) —That the Transfer of Property 
(Amendment): Aob of 1926 is not retrospective in its. 
nature so as to apply to documents executed prior to 


ita into force. |p. 168, ool 2; p. 170, ool 1; 
p. 178, oct 2 ] 
Per W. J.—Thsi the 


alah, A. C. J., and Mukerji, 
Transfer of Property (Amendment) Act of 1926 is re- 
trospective in its nature so as to apply to documents 
executed prior to its. coming into force and ıt also 
affects litigants in a pending action who have obtained 

a decree by a Subordinate Court before the pasein 
of tho Act which decree is still under appeal. [p. 187, 
cols. 1 &?; p. 173, col. 1.j a. 

Per Sulaiman, J.—The preamble is merely a key to 
ths construction of a Statute and it cannot control its 
substantive provisions, which may be found to extend 
beyond the ts of the preamble. [p. 168, coL 1.) 

The form ofan Act is by no means conclusive; an 
enactment may be declaratory in form but may be 
retrospective in its operation and vice versa. [ibid] 

Per Daniels, J.—An Act is not retrospective in its 
operation unless an intention to make it so clearly 
appears on its face. This rule does not apply to its 
fuil extent to matters of mere procedure, but where a 
Btatute affects vested interests it is not to be construed 
retrospectively except where no other construction is . 
admissible. bp. 189, col: 1.] 

Ifan Act is purely declaratory, that is to say, if 
it enacts nothing new but merely the existing law, 
the ordinary rule of construction is that it applies 
equally to transections pier to and subsequent to its 
coming into force. Is is, however, necessary to look 
at the substance end not merely atthe form of the 
‘Act. An Act may be in form an amending Act and 
yet when its operative provisions are examined it 


Act may be merely declaratory in 
rae ea donite change in the Jaw. [ibid.] 
Legislature inserts a new definition in an 
existing Act the effeot of which is to define a term 
undefined, it would ordinarily be held that 
the detinition was intended to be retrospective, more 
cularly when the preamble of the Act inserting 


but where the new definition has the effect of re- 
pealing a previously existing and inconsistent -defini- 
tion then in the absence of clear words showing the 
intention the new definition will apply nir 


Per Mukerji, J.—Ii the meaning gf the Legislature 
is clear it is not open to the Courts to examine the 
previous law or the history of it ja order to And 
out the meaning of words used. [p. 172, col. 1. 

Per Boys, J.—1t is the uni Tactics when 
interpretmg a new Act, any clause of which gives 
riss to any difficulty, to consider the Act whose place 
it takes. [p. 175, col. 1] s 

In the absence of anything decisive, it is eundeair- 
able to give a retrospective effect to an Aot where tg. 
do so would be to alter the law applicable to a claim 
in litigation at the time when Act was passed, 
[ibid] - 


Second appeal from a, deoreesof the Dis 
trict Judge, Gorakhpur, modifying that 
of the Subordinate J udge. ; ; 


+ 


4. 


E declared that it was expedient to explain the law '* 


l E 
189 -GIRJA NANDAN $.HANUMAN-DA&. . [88 I. OQ: 1957]: 


i ^ sr ORDER OF REFERENCE `. what had been:anticjpated on-the fofmer’, 
' —_ TO A.FULL BENCH.”  - occasion. It ‘is found that Baldeo actually . 
“Sulaiman and Boys, JJ. (June. saw the executant sign the document, and 
45; 1986.) — This is '& plaintiff's appeal; attested it atone pláce;-and later on at 
arising out of a suit for eale on the another place Kamla, the second witness, » 
basis of a mortgage-deed, dated the 3rd: received an acknowledgment of the execu-» 
of. April, 1917, and presented for regis- tion by the executant and then signed it. 
tration on the 24th of April, 1917. The-:. There can beno doubt’ that under the- 
suit. was contested-mainly by defendant: ruling cf. their Lordships of the Privy: 
No: 2 who held: a mortgage, dated the 8th: Council in the case of, Shamu Patter v. 
o! April; 1917; and ‘presented forregistra-' Abdul Kadir Rowthan (1) thesigning of the: 
tion on the, llth of April, 1917. The de-, document by Kamla was not a valid attesta-- 
fendant pleaded that the plaintiffs mort-. tion. It has, however, been pressed befare- 
gage-deed had been ante dated and was us that the effect of the new Act XXVII. 
in fact subsequent to the defendants mort- of 1928, is to make it a valid. attestation. 
gage, “This point has been conclusively. In order to ascertain whether the new 
und against the defendant. He further Act isa declaratory Act with retrospective: 
denied the complefion and validity of the effect so as to affect all documents executed . 
document. The Court of fiist‘instance in prior to it, as well as all litigations pending 
a very summary judgment decreed the. at.the time when it came into force, it: 
claim. On. appeal the learned District would be necessary to examine the atate of. 
. Judge held that the plaintiffs mortgage- the lawas it stood prior to the passiog of. 
deed.was defective for want of proper this Act. Section 59 of the Transfer of. 
attestation. He held that it was executed. Property Act (IV of 1869) required tbat.a- 
ih the presence of only one witness Baldeo mortgage-deed must be attested by at least. 
Bt one place and then it was brought to two witnesses. The Legislature did not: | 
the Oourt compound whére it was attested’ expressly define what the -word.‘attested”. 
by the second witness Kamla: Kamla was’ meant, It left it to be understood in its, 
dead and could not be produced, but Balueo, ordinary meaning. On the other hand the, 
was  etamined. The learned Judge Indian Succession: Act (X of 1865), s. 50, 
felt inclined to assume that Kamla’ must. expressly provided how the witnesses were: 
have attested the document at the request to sign the document and made the receipt; 
and admission of the mortgagor. He, how- of a personal, acknowledgment. sufficient... 
ever, did not ‘feel inclined to re-examine This High Court in-the case of Sheikh; Ghazi 
Baldeo becausé he was of opinion that’ v, Bhawani Prasad (2) and: Ganga Dei v.. 
` even if Kamla had signed the document on Shiam Sundar.(8) expressed the view that 
the: acknowledgment of the mortgagor, attestation ins..59-of the Transférof Pro- 
there was-no proper attestation in law and perty Act did, not méan that the witnesses 
the document created no charge on the must actually see the executant Blgn.the 
property. He accordingly. allowed the ap- document, but that an acknowledgment by. 
peal by the contesting defendant and gave the executant was quite sufficient. On the 
the plaintiff a mere simple money-decree other hand the view taken by the Calcutta 


against the mortgagor. | , High- Court was that the word “attested” 
. ` The plaintiff came up in appeal to this meant that the witnesses mys be witnesses - 
Court ands Bench of this Court came to of thé actual execution. "Girind*a Nath 
the conclusion that the trial of the suit Mukerjee v. Bejoy Gopal sg ci a ear 
by the first?Court.had been unsatisfactory, Abdul Karim v. Saliman (5). "The adrds 
and: that inasmuch as the pleas. taken by High Oourt took thésame view. Shamu 
the defendanta were not quite expressand Patter v. Abdul Kadir Ravuthan (8).: The 
' clear, there was a Laveen aed of pee anges High poun i. an gi sh ane 
having, been prejudiced. This Oourt ac- 1 . 250; 35 M. 607; . W.N. i 
ordin gig on the 28rd of March, 1098 gent HME 23 CLE OOD MW S a 
down an issue whether or not the statutory: I 4 318 SN à Ey pr 
provisions with regard to attestation bad (8) A. W. N. (1808) 89. ; ; 
` been duly complied with. Parties were . ; 20 A. 69; A, W.N Kea 201. , , ; 
‘given the opportunity ta produce additional M 260. 40; 30. W.N. 84; 19-8. Den, (x, s) 
evidence if they chose. The finding now ^ (B 27 6, 190; 14 Ind. Des, (s. s) 126, í 
j returned by the District Judge confirms (6) 31M. 215; 3M, L. T. 300; 18 A, L-J, 219, . 


x 
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Ramji Haribhai v. Bai Parvati (1). took a. 
contrary view holding that acknowledgment 
was sufficient. The same Court, however, 
in a later case, Ranu v. Laxmanrao (8), 
expressed the view that an attesting wit- 
ness toa deed: is a witness who has seen 
the deed executed, and who signs itas a 
witness. The Calcutta view was also fol- 


lowed by the Judicial “Oommissioner's ' 


Cburt in the ‘Central Provinces. Thus’ 
prior to 1912 acknowledgment was deemed 
to be sufficient by this Court, but it was. 
not considered ‘sufficient by the other High’ 
Oourts. é 
The Madras case went up in'appeal be- 
fore their Lordships of the Privy Council, 
-who overruled the Allahabad cases and. 
affirmed the Oalcutta and the Madras view. 
Shamu Patter v. Abdul Kadir Rowthan (1). 
Their Lordships’ decision is a cleat pro- 
nouncement that the word “attested” in 
B, 59 of the Transfer of Property Act meant 
tthe’ witnessing of the actual execution of. 
the document by the person purporting to 
execute it." After this authoritative pro- 
houncement of the highest tribunal, no 
doubt could remain as to the mearing of 
the geotion. A 
< As, however, a contrary view had pre- 
vailed in this High Court, there were many 
creditors who had acted upon the rulings 
of this Court and had taken deeds signed 
by witnesses on mere acknowledgments. 
Such’ creditors were likely to be affected 
adversely. The Legislature recognised that 
Bo fat as. these provinces were concerned, 
there: might bea great hardship although 
there might be nosuch hardship in the 
other provinces, Accordingly Act XXVI of 
1917, called the Transfer of Property (Vali- 
cane) Act, 1917, was passed, The pro- 
fessed object of this Act was to validate 
certain transfers of property made prior 
to the last'of January, 1915, and the Act 
was to extend in the first instance to the 
United Provinces of Agra and Oudh only. 
By +. 2 of the Act the Legislature validated 
instruments of mortgage or gift executed 
prior to the Ist of January, 1815, although 
they had been signed by witnesses without 
Seeing the executant sign them, provided 
that such witnesses had before signing re- 
ceived from the executante personal ac- 
knowledgmenta of their signatures. Section 
3 under certain circumstances allowed re- 
storation of claims on documenta prior to 
the ist of January, 1915, which had been 
| (T) 17 B. 91; 4 Bom. L. R. 889, 
1 Ind, Oas. 464; 43 B. 44; 10 Bom. T». R. 943, 
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wholly or in part .dismissed, rejected or- 


withdrawn after the 30th of July, 1919, (the 
date of the judgment of their Lordships 
of the Privy Council) and before the com- 
mencement of the Validating Act. The 
passing of this Validating Act leaves -no 
doubt in one's mind that the Legislature 
de eds that thé documents not signed 
by. the Witnesses in the way in which their 
Lordships had ruled they ought to be, were . 
invalid and that in order to remove the 
hardship which undoubtedly existed in 
these provinces it was necessary to validate , 


. gach transfers. If in the opinion of the. 


Lagislature their Lordships of the Privy.” 
Council had committed a judiciary error, 
in wrongly interpreting s. 59 of the Trans-. 
fer of Property Act, it was not necessary 

to "validate transfers made prior to 1915." 

All'that was necessary would have been,to 

declare that they were not at all invalid. . 
The further fact that that Act was confined 

in its operation to these provinces in the 

first instance and for æ limited period. 
makes it quite clear that the law aa inter- 

preted by the other High Courts and afirm- 

dd by the Privy: Council was to be Jeft. 
unaltered unless the Governor-General by 

notification extended the operation of the. 
Act to those’ provinces. It would thua 

seem that the effect of Act XXVI of 1917 was 

to aec that the ruliug of their Lord- 

ships of the Privy Council laid down. the 

correct law, but it was considered advisable 

that that law should not be made appli. 

cable to certain transactions prior to 1915 

Which might have been entered into under 

& misapprehension of ihe law induced by 

the rulings of this Court. 

- As stated above, this Act was ay nag 

to these provinces and limited to a fixed, 
period. All documents m the Ist of 

January, 1915, up to 1926; throughout the 

whole of India, were governed by the ruling 

df'their Lordships of the Privy Council 
qnd could not be deemed to create a valid 
charge 80 as to pass interest in immoveable 
property unless the documents had been 
signed by at least two witnesses who, had 
‘actually seen the execution. 


. One may ignore:the historical fact thate 
between 1917 and 1925 two attempts were 
made to get,the Transfer of Property Aot 
amended, but on some ground or other both 
the Bills were rejected. In Mareh, 1925, a 
Bil which was the precursor of the present 
Act wàs intioduced, Ong may again ignore 


the circumstance that there are differences 


td 
lE ^. ocv s 
between the Bill. as, originally introduced 
and the Act as passed and one must also 
ignore the statement of Objects and Reasons 
and the report of the Select Committee on 
the Bill. But, the previous enactment of 
1917 penny be ignored when the retros- 
eotive nature of the new enactment has to 
e considered. ee - 

If the Legislature had intended to make 
the Act retrospective, there was nothing to. 
prevent itfrom saying so expressly. There 
ia no such express declaration. But the 
omission of such express declaration does 
not necessarily show that an Act is not 
retrospective. The preamble, however, un- 
doubtedly favours the appellant. 
“Whereas it is expedient to explain certain 
provisions of the Transfer of Property Act, 
1832; it is hereby enacted as follows," The 
preamble is, no doubt;a key to the construc- 
tion of the Statute, but it cannot, of course, 

"ebntrolite provisions. Nga Hocng v Queen 
(9). The preamble may, therefore, suggest 
what the intention might bave been but 
one has to see whether that intention haa 


been carried out by the language of the 


Statute. - 

In declaratory Statutes oné ordinarily 
finds the word "declared" and not only 
"enacted." But the omission.of the word 
"declared" is by no means conclusive. 
Bimilarly the title.of the Act, which is call- 
ed the Transfer of Property (Amendment) 
Act, need not deuil show that the 

. previous law is sought to be amended. One 

“may not attach any great importance to the 
circumstance that the Act did not come 
into force immediately when it was passed, 
but come into force on the 25th of March, 
1826, when it received the assent of the 
Governor-General. Buts. 2 does not mere- 
ly provide that 8. 59 of the Transfer of 
Property Act always had and has a par- 
ticular meaning, or that it must be deemed 
to have that meaning. On the other hand 
an exhaustive and elaborate definition of 
“attestation” is laid down and the whole 
of that definition is to be "inserted" in s. 8 
-of the Transfer of Property Act. 
declaratory Act all that is necessary is to 
declare what the law is and not to amend 
the Act by introducing into one of its seo- 
tions certain new words. 

The body of the Act is thus not quite in 
harmony with the preamble. In order, 
therefore, to decide whether the Act must 

(oy 7M LA. 72: 4 W.,R. P O. 109; Boul: 189; 1 Suth, 
e. 9. J..385; LSur. P. C. J. 508; 19. B. R. 287, 
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be taken to havea retrospective effect it 
is necessary to take into account a “number 
of other considerations. Had it embodied 


& mererule of procedure, there would per-. 


haps have been no difficulty. But the law 
requiring how a transfer of immoveable 
property by mortgage can be effected ia not 
a mere rule of evidence. The provisions 
are mandatory aud imperative. Without. 
registration and without proper attestation 
am is no transfer of immovable property 
ab ; 

Undera Statute of 1696 it was necessary 
in Scotland that where a deed consists of 
more than one page, each page should be 
attested in the same manner by the grantor 
with his usual and accustomed form of 
signature. An agreement for a leasé was 


-executed in 1873, written on seven pages, 


of which only the last page was signed in 
full, the remaining pages being only ini- 
tialled, The Conveyancing Act fof 1974, 
s. 39, provided: "No deed, instrument, or 
writing subscribed by the grantor or maker 
thereof, and bearing to be attested by two 
witnesses subscribing, and whether relating 
to land or not, shall be deemed invalid or 
denied effect according to ite legal import 
because of any informality of execution.” 
The question arose whether this Act had 
restrospective effect so asto validate the 
previous agreement, The House of Lords 
in Gardner v, Lucas '10) held that it did 
not. Lord Cairns, L O., at page 593* remark- 
ed: "If the construction contended for by 
the appellant ie correct the consequence 
is thatthis section, by words which at the 
outset are ambiguous, must have the effect 
of bringing again into existence, without 
limit as to time, every instrument which 
had failed of validity, which had failed 
to come into existence, by want of compli- 
ance with the formalities of the Act of 
1696, and must have the effect of setting 
up every such instrument notwithstanding 
the titles and the arrangements of property 
which might have been made upon an as- 
sumption that those instrumente were ab- 
solutety invalid." Lord O'Hagan at page 
601* observed: “There are cases, — English 
cages, and I believe Scotch cases also,— 
which take & clear distinotion between 
matters of procedure and matters of right, 


as to the opération of a Btatute prospec: 


tively or ret ectively. In the case be- 
fore your Lordships the matter is of a 
(10) (1878) 3 A. O. 583. 


(1878) 3 , 


e 
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right created by a deed, and unless the 
execution of that deed fulfil the conditions 
prescribed by | the Legislature no right 
exists under it." ‘Lord Blackburn, at page 
603*, said: “But where the effect would 
be to alter a transaction already -entered 
into, where it would be to make that valid 
which was previously invalid—to make 
an instrument which.-had no effect at all, 
and from which the party was at liberty 
to depart as long as he pleased, binding— 
I think the prima facie construction of the 
Act is that itis not to be retrospective, 
and it would require strong reasons to show 
that is not the case.” 

The next point to consider is whether by 
giving the Act & retrospective effect, vested 
rights would be interfered with or not for 
it is well settled that where vested rights 
are to be adversely affected, the strongest 
presumption, in the absence of clear and 
express words, is that an Act is not re- 
trospective. There may be in existence 
thousands of documenta throughout India 
which though purporting to bea mortgage- 
deed are not a mortgage-deed for want of 
proper attestation, and create no charge 
whatsoever on any immovable property. 
All subsequent mortgagees have, therefore, 
a vested interest to claim priority as against 
such creditors and are entitled to enforce 
their claims in preference to them. Many 
of these might in fact have advanced 
money to borrowers after having ascertain- 
ed that the previous documents executed 


. by them create no valid encumbrance on 
Oould the Legislature ` 


the property at all, 
have intended by one stroke of Legislation 
to deatroy the priority of all such subsequ- 
ent transferees and bring into existence a 
valid transfer in favour of a previous credi- 
tor, who before the Act could not be held 
to have any interest in the eye of the law? 


In the words of.Lord O'Hagan in Gardner v. . 


Lucas (10) "Oan we suppose that ia that 
year (1876), no right existing, as ‘the condi- 
tions ofa valid execution had not been 
fulfülled, the Legislature intervened, and 
by equivocal words, without any expres- 
sion of clear intention, and in direst opposi- 


‘tion apparently to public policy and private 


interest, established a right that never 
before had any existence?... .. A man who, 
on the faith of the construction which, as I 
think, must now be taken to be correct, had 
advanced a large sum of money on a par- 


chase would, ifthe view of the appellants 


i 
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were adopted, be deprived of all his outlay. 
The vested interests are those of 
a man who, acting upon the law as he 
understands it, and as it really turns out 
to be, has advanced his money or chang- 
ed his poeition; and it cannot be said that 
in these circumstances such interests do 
not deserve protection.” The case before 
us igacase in point. Under the law, as it 
stood when the District Judge passed his 


decree, Hanuman Das, though’ & subsequ- ^ 


ent creditor, had the first charge on the 
property, and Girjanandan had no charge 
whatsoever. Even ifon the 23rd of March 
1926, instead of remanding an issue this 
Court had accepted what the District Judge 
had anticipated and which has now been 
found tobe the fact, the lower Appellate 
Court's decree would have been upheld. 
Oould the Legislature have intended that 
because the amending Actcame into force 
between the remand and the return of the 
finding, Hanuman Das is to lose his priori- 
ty and Girjanadan is to acquire an interest 
in the property which he did not possess 
before? The position of the creditors in 
the other provinces might well be worse 
inasmuch as the law as interpreted by the 
Privy Council was inno way, different from 
that which had been administered by the 
High Courts there, Are all such transferees 
to lose their first charge on the property 
because the new Act would make documents 
mortgage-deeds which were not understood 
to be such before? In view of these cir- 
cumstances and the fact that the correctness 
of the Privy Oouncilruling was acted upon 
if not expressly accepted, in 1917, one 
might have some hesitation in holding 
that the present case is governed by the 
new Act. 

The learned Vakil for the appellant has, 
however, brought toour notice the judg- 
ment in Mohammadi Bibi v. Kashi Upadhya, 
(11) decided on the lat Jung, 1920, in whjch 
it was held that the new Act was retroapec- 
tive in its effect and governs previous 
transaction. The judgment doesnot show 
whether the significance of the Validating 
Act of 1917 was pressed before the Bench. 
Nor does it show that the possibility of the 
new Act affecting vested rights was argued. 
The judgment is hased on the view fhat 
the Act is a declaratory Act because it was 
an Act "to remove doubts existing as to 
the meaning or effect of a Statute.” It 
may in the frst place be pointed out that 
` (11) 90 Ind. Ces. 775; ALB. 1986 All, 725 n 


188 - 
itcould hardly be said that a -doubt existed 
when the highest tribunal had made a final 
pronouncement and itself acted upon it in 
subsequent cases.--It might not be, in the 
second place, quite correct to say that all 
Acta which ate passed in order to “remove 
doubta" do necessarily havé a retrospective 
effect. Aot VI of 1913 was intended to 
declare the rights of Musalmans to make 
settlement, and the preamble of -it stated 
. “Whereas otie have grisen regarding the 
" validity of wakfs, ete., and whereas it is 

expedient to remove such doubts, it is here- 
by enacted as follows.” - 

Section 4 ubed the language “No such 
wakf shall be deemed to be invalid, ete., 
etc," Although itis the declared policy of 
the Government not to alter the Muham- 
madan Law as to gis and wakfs, all the 
Courts in India held that the said Act! was 
not declaratory and retrospective in 'its 
effect but enacted a new rule of Muham- 
madan Law. This position was assumed to 
be correct by their Lordships of the ! Privy 
Council in.the case of Ramanadan Chettiar 
v. Vava Levvai Marakayar (12). And this 
view was followed by this Court in the 
case of Niamul Hag v. Mohammad Subhan- 
ul-lah (18). D d 

It may further be said that even declara-, 
tory Acts might not have such a wide re- 
trospective-effect as to cover all past trans- 
actions. An Act which declares .& certain 
matter to be an offence even if it were to 
rectify a judicial error, could hardly be 
held to have retrospective effect so as te 
make a previous act committed at the 
time -when the law was differently under- 
stood,a punishable offence It might also 
be. conceivable that. although an Act is 
mage declaratory in ità natnre, it will not 
affect people who.have acquired vested 
tights and who would be affected adversely 
‘by it. .. : 

i “Thai & retrgspective operation ought 
not to be given to.a Statute “unless the'in- 
tention of the Legislature that it should be 
so construed is expressed in plain and 
pnambiguous language” is made clear by 
the case of Young v. Adame (14) decided by 


the JudicjeI Committeé of the Privy Council. , 


< 4 : 2 
E mi $9Ind Ces. 235; 15 A. L. J. 1389; 32 M. L.J. 
401: 5L. W 295; 1017) M. W. N. 180; 25 C. L J. 824; 
31 M. L. T. 315; 210. N. 521; 40 M. 116:1 P. L.W. 
591: 18 Bom. L. R. 401; 44 L A. E QJ. 

` (03148 Ind. Oas.94; 41 A. 1;18 A.L. J. 841. . 
< (14) (1888) A. C; 469; 07 L. J. P. C. 5! 78 Is. T. 506; 
a4 T.L R MB. 5. ME 
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vested." 


`: There is one more consideration which 


[99 L O. 1927) 
Their Lordships bad in a previous ‘casé 
held that'the power generally possessed.by , 
the Orowi to dismiss a civil officer in New 
South Wales at pleasure was restricted. by. 
the provisions of the Civil Service Act, 1884; 
and that the Government had no power to 
dismiss “a civil‘ servant except ^on. tlie 
grounds and after the enquiry, which that, 
tatute prescribed. A Mübscauent Act ` 
called the Public Service Aot óf 1895 was 
passed, s. 58 of which provided; "Nothing 
in this Act or in the Oivil Service Act of 
1884, shall be construed or held to abrogate 
and restrict-the right ofthe Orown as it 
existed before the passing of the said ` Civil 
Service Act to dispehse with the services of - 
any person employedin the public service”. 
It was held that the ‘later, Act had not 
a retrospective effect. Lord Watson in 
delivering. the jugument of the Judicial 
Üommittee remarked at page 4744, "It may 
be true that the enactments are declaratory 
in form; but-it does not’ necessarily follow 
that they are, therefore, retrospeotivein their 
operation, and were meant toapply to acts 
which had been completed or to interests’ 
which hed vested before they became law. 
Neither the context of the Statute, nor the 
terms of the clause itself, appear to their 
Lord&hips to favour that résult" At ° 
page 476* his Lordship remarked: “It does 
not-seem to be very probable that the 
Legislature should intend to extinguish, by 
means of retrospective enactment, rights 
and interests which might’ have . already 


t 


eannot.belost sight of. If the new ot ig 
to be retrospective then the provision in 
s. 2 requiring that each of the witnesses 
must sign the instrument in the presenceof 
the erecutant muet also have a retrospective 
effect. With the exception of a stray 
remark in the case of Ramji Haribhai v. 
‘Bai Parvati (7) we are not aware of any 
reported case in which it has been express- 
ly held that the witnesses must actually 
sign the document in the presence of the 
executant. Even the two Allahabad cases 
did not goto the length of expressly -hold- 
ing that attestation within the meaning of 
8. 99 of the Transfer of Property Act meant 
that all that was required by's. 50 of the 
Indian Succession Act should be done. 
When their Lordships of the Privy Council 


sent down an issue in the case of Padarath 
*Pages of (1808) A. O.—[Bd.]. a 


[99 L O. 1937]. 


Halwai v. Ram Narain Upadhia {15) there 
was no direction to enquire whether the 
famale executants also saw the. witneases 
sign the documents. There may be hundr- 
' eda of documents executed by pardanashin 
ladies, bed-ridden patients or blind per- 
Bons which have been signed by the ext 
cantants in the presence .of the witneases in. 
one room and the witnesses have put their 
signatures in an.adjoining’ room not seen 
by the. executante. All such deeds of 
mortgage and gift would have to. be wholly. 
invalid although there has so far been no 
clear reporte authority indicating that 
this must be so. To give the.section a 
restrospsctive effect might hit hard trans-. 
ferees under such documents. 

In view of all these pointe which deserve 
considération, and in view of the wide 
oe which the interpretation of this new. 

ct .is likely to have on all transactions 
since.1915 entered into throughout India; 
it seems desirable that there should be an 
authoritative pronouncement by a Full 
Bench.. We would accordingly refer the. 
following two points to a Fall Bench for 
decision:  : 

(1) Whether Act XXVII of 1926 i is retros- 
peetive in ita nature 80 as to apply to docu- 
ments executed prior toits coming into force? 
.. (3) If so, whethsr it. would -also affect 
litigants.in pending actions who have ab- 
tained a decree from a Subordinate Court 


'' before the passing of the Aet, but the decree 


is still under appeal. 
` | Me. Haribans Sahai, for the Appellant. 
ME Shiva Prasad Sinha, for the Respond- 


: “JUDGMENTS OF THE-FULL 
BENCH. 

- Walsh, J.—I am unfortunately unable 

to agree with the view taken by the majority 

of the Court in this case. The question 


referred is whether Aot XXVII of 1926. 


&pplies to documenta prior to the Act coming 
into force. A. secondary question arises 


whether it applies in.the hearing of an. 


appeal from a decree passed before the Act. 
In my opinion the questions permit of 
only ‘one answer. The preamble -to the 
Act says it is expedient to explain certain 
provisions of the Transfer of Property Act, 
1882, It enacts that in s. 3 of that Act, 
atter the definition of the word "instrument" 


the following shall be-inserted, namely, . 


(15) 30 Ind. Cas. 386; 374.474:13 A L. J. 608; 19 
O, W -N. 991; 17 Bom. L. R 617; 18 M L. 

W. 639; $9 M. L. J. 159; one: 165, diss) M. 

S109; 411. A. 183 (P. O 
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“attested” in relation” to’ dn. , iñstíumeit 
means and then follows “the interpretation 
to be put upon the word."attest.". .- 2. 

I read’ this to be statutory instruction 
to every body who is bound by the Statute 
and to the Oourts,.:to interpret the word: 
“attested” in the sense provided whenever. 
it has to be interpreted..The Act came: 


into force on the 25th of March, 1926, and. ` 


from that date every Court was bound by: 
the Statute whenever-it has .to.consider.the 
meaning of the word “attested” in relation. 
to any instrument.to which'the Act applies. 
There is no language qualifying or limiting 
the instrument to which the Act applies. 
Ifit was intended to limit it was necessary 
to do. it. by express language. having 
regard to the genérality of de language. 
which I have quoted. 

~ Itis clear that if a certain view .of the 
law is changed by the decision of a superior 
authority, for.example, . 


if . any . decision. 


of the Allahabad High Gourt is overruled’ ' 
in the Privy “Council, pandink an appeal . 


in anotherease, the Allahabad High Oourt 
would have to apply the changed view in 
obedience to the authority of the Privy: 
Council in spite of the fact that the. deci- 
sion of the lower Court was right when it 
was given in following the old decision: Tt 
seems to me incongruous that an Appellate 


‘ Ooürt should be bound to effect this ‘result: 


whatever the consequence to the parties in’ 
the cage of a decision given for the-first) 
time hy: a superior authority. and whould 
hold itself not 80. bound in. thecase ofa. 


statutory definition. given for the first time’. 
. by the legislation. With allrespect-Lregard . 
the considerations set out. in the pk 


order as beside the question, having regar 


to the plain language and simple -directien . 


contained in thé Act now under considera- 
tion. 


‘The case seems tome to be analogous : 
to that .decided by the Divisional Court in . 


England in Attorney-General v. Theobald 


ios In that case there was previous legis . 


tion imposing stamp duty upon personal 


property passing under a voluntary settle- . 


ment. A. aubsequent, Act enacted that the 
expresaion "voluntary &ettlement" should be 
eonbtrued in & particular way. It was held 


, that the earlier Act must be read as having 


the meaning declared by the later Act. 
The duty imposed upon the Oourt by the 
Statute must he discharged fromthe moment 


(16) (1890) 24 Q. B. D. 557; 62 I. T. 768; 38 W. R, 
QOAÉH. - pg S |. = ; 
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when the Statute becomes law without refer- 
ence to the date of the instrument. Where 
the meaning is plain we have nothing to 
do with the consequence. 

Sulaiman, J.—The argumenta for and 
against the view that Act XXVII of 1928 
~is retrospective in its nature'are set forth 
at some length in the order of reference. 
‘It is, therefore, unnecessary for me to repeat 
them in detail. 

- The strong point in favour of the plaint- 
~ iffappellant is that the preamble of the 
Abt contains the expression “to explain 
certain provisions of the Transfer of Pro- 
perty Act, 1882" and &.2 of the Act defines 
what the word ‘attested’ means. The 
preamble standing by itself undoubtedly 
gives an indication that nothing new was 
being enacted but only the meaning was 
being explained. But the preamble is merely 
a key to the construction of a Statute and it 
cannot control its substantive- provisions, 
which may be found to extend beyond 
the limits of the preamble. , Nga Hoong v. 
Queen (9). The law requiring how a docu- 
ment is to be completed is not a mere 
rale of procedure but a substantive pro- 
vision. Gardner v. Lucas (10). Without pro- 
per attestation no charge on immoveable 
property is at all created. If the Act of 
1928 is to be held -retrospective in ita 
operation so as to take effect from 1832 
vested rights would be affected through- 
out India, There is, therefore, a very strong 
presumption againat its retrospective nature 
unless the language employed is ‘plain and 
. unambiguous’. The form ofan Act is by 
no means conclusive, An enactment may 
be declaratory in form but may not be 
retrospective in its operation. Young v. 
Adame (14). : 
he Act is called the Transfer of Pro- 
perty (Amendment) Act and did not come 
einto force with effect from the date when 
it was passed but like many other Acts 
from the date when it received the assent 
of the Goverhor-General, - It does not ex- 
pressly say that it will be retrospective 
and will apply to-all previous transactions. 
Section 2 does not merely declare what has 
always heen the meaning of the word 
'atfested' but an elaborate definition is ‘to 
be inserted in s. 3 of the Transfer of 
Property Act. That definition certainly 
goes muoh further than the ordinary mean- 
ing of attested as given by their Lord- 
ships of the Privy Oouncil, Shamu Pattar 
v. Abdul Kadir Rowthan (1) After the 
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pronouncement of the highest tribunal, it 
could hardly be said that any doubt re- 
mained as toits meaning requiring an ex- 
planation. None such doubt could cer- 
tainly remain after the Legislature itself, by 
the enactment of Act X XVI of 1917, recog- 
nised the correctness of their Lordships’ 
ruling and found it necdéssary to validate 
transfera prior to 1915 in these provinces 
leaving the law intact in the other pro- 
vinces and for the subsequent period. If 
in the opinion of the Legislature their Lord- 
ships had committed a judicial error all 
that was necessary was to rectify that error 
and not to validate certain specified trans- 
fers only. 

If the word ‘explain’ were not in the 
preamble, every one would probably have 
agreed that the Act was only prospective, 
If the Act of 1917 were not in the way, 
I would certainly have held the new Act to 
be retrospective. One course is to ignore 
altogether the effect of the Act of 1917 
and attach so much weight tothe preamble 
of the new Act as to make it conclusive 
and to govern absolutely its substantive 
provisions. The other course*is to admit 
that the Legislature itself in 1917 accepted 
the law as laid down by their Lordships 
to be correct, and then to hold that the 
Act in reality alters that law, and, there- 
fore, goes beyond the preamble, in which 
case it cannot be retrospective. 

The point itself is a difficult one and 
the difficulty is enhanced all the more 
by reason of a difference of opinion. On 
the whole, I am stil impressed ‘more by 
the doubts expressed in the referring order 
against the retrospective operation of the 
Act and, therefore, agree with my learned 
brothers Daniels and Boys, JJ., in answer- 
ing the first question in the negative. . 

Daniels, J.—The questions referred for 
the decision of the Full Bench are :— ` 

1. Whether Act X X VII of 1928 is retros- 
pective in ite nature so as to apply to 
documents executed prior to its coming 
into force? i 

9 If so, whether it would also affect 
litigants in pending actions who have 
obtained a decree by a subordinate Oourt 
before’ the passing of the Act, but the 
decree is still under appeal. i 

The second question only arises in the 
event of the first question being answered 
in the affirmative. Š 


Act XXVII of 1926 came into force 


: under the provision of s. 5 of the General, 


. € 


* [97 1. C. 1987] 
Olauses Act, 1887, on -25th March, 1920, 
on which date it received the assent of 
the Governor-General. The document in 
suit was execated on 3rd April, 1917, nearly 
nine’ years earlier, It was a mortgage- 
deed requiring attestation by two wit- 
nesses to give it validity under the 
provisions of a. 59 of the Transfer of Pro- 
'perty Act. It has been found that only 
one of the attesting witnesses saw the 
executant put his marktothe deed: The 
other attested it on an acknowledgment 
by the executant of the deedof his having 
executed it, Both witnesses attested the 
deed in presence of the executant. If Act 
XXVII of 1928 applies to the deed, this 
was a valid attestation. Under thelaw in 
force at the time, as laid down by the 
Privy Council in Shamu Patter v. Abdul 
Kadir Rowther (1) it was nota valid attes- 
tation, Aur | 

The frst question turns on whether Act 
XXVII, of 1926 is & purely declaratory Act 
or not. If an Act is purely declaratory, 
that is tosay, if it enacts nothing new but 
merely explains the existing law, the 


ordinary rule of construction! is that it. 


applies equally to tranaactions prior to and 
subsequent to its coming into force. Attor- 
ney-General v. Theobald (16), It is, how- 
ever, necessary to look at the substance 
and not merely at the form. An Act may 
be in form an amending Act and yet 
when its operative provisions are examined 
it may turn out to be merely explanatory. 
That was the case in Attorney-General v. 
Theobald (16). On the other hand an Act 
may be merely declaratory in form and yet 
may make a definite change in the law. 
The Mussiman Waqf Validating Act of 
. 1913 was an Act of this kind. The pream- 
ble recites that it has been enacted in order 
to remove doubts which have arisen 
regarding the validity of certain wagfs 
created by Musalmans. Yet the Act has 
been held not only by this Court, but also 
by the Privy Council to be prospective and 
not retrospective in its operation. Buch 
an Act comes under the ordinary rules that 
an Act is not retrospective in its operation 
unless an intention to make it .so clearly 
appears on its face. The rule does not 
apply to its fall extent to matters of mere 
procedure, but where, a Statute affects 
vested interestait is not to be construed 
retrospectively- except where no other con- 
struction is admissible. Gardner v. Lucas 
(10) and Young v. Adams (14). It is unneces- 
‘ ( 


è 
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sary to labour the point that the Act of 
1928, if retrospective, does aflect vested 
rightsto & very serious extent. Righta in 
property have grown up all over India on 
the basis of the definition of attestation 
laid down by the Privy Council in Shamu 
Patter's case (1) and accepted by the 
Legislature in Act XXVI of 1917 which 
will be unsettled and in many: cases 
destroyed if Act X XVII of 1926 is ‘held to 
apply to them. 


The present is exactly the contrary case ` 


to that which came before the Oeurts in 
Attorney-General v. Theobald (16). In, that 
case the Act to be construed was amend- 
ing in form but declaratory in substance, 


In the present case the Act is declaratory . 


in form but amending in substance. If 
nothing had occurred beyond the decision 
of the Privy Council in Shamu Paiter's 


case (1) it might be said that the Legis- - 


lature intended to declare that decision 
to be incorrect. The matter did not, 
however, rest there, The Indian Legis- 
lature by Act XXVI of 1917 accepted and 
embodied- in an Act of'the Legislature 
the interpretation put by the Privy Council 
on the word "attest", The Actin question 
is described as the Transfer of Property 
(Validating) Act, 1917. It applied only to 
the United Provinces of Agra and Oudh, 
and only to those instruments execated 
prior to the Ist: of January, 1915. Within 
this limited area and this limited. period 
of time it allowed validity to documents 
attested by persons who did not see the’ 
executantsign them provided the attesting 
witness had received an acknowledgment 
of execution from the executant, It fol- 
lows necesearily from this enactment on the’ 
principle of  inclusio unius est exclysi 

alterius that in all other parts of India and 
for all documents executed after the Ist pf 
January, 1915, no attestation was valid un- 
less both the attesting wijnesses had seen" 
the executant sign the deed. This law 
bas now been changed by the recent Act, 
It does not matter that the preamble de~ 


„colares ah intention of explaining the law 


or that the change is made by the in- 
sertion of a new dellnition. The preamble 
may be ured to gather the intention.of the 
Act in doubtful cases btt it can under “no 
circumstances control the substantive pro-- 
visions of the Act Ifwe find as we find 
here, that the Act lays down a new pro- 
vision inconsistent not mefely with the 
interpretation placed on the word “attest”, 


m 


. My 


. Bench by two 


^ 
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by the Court but with the interpretation’ 
accepted by the Legislature iteelf in Aot 
XXVI of 1917, we are bound to hold. 
and we do hold that it is not merely a 
declaratory Act- but effects a- change in the 
substantive-law and ad there is nothing in 
the Act. from which an intention to make 


it retrospective can be olearly inferred, . 


it must be treated as applying only to 
instruments executed after its commence: 


ment. «he - 3 
* Where the'Legiblature inserta a new 


. definition in an existing Act the effect of 


which is to define # term previously un- 
defüned, it would ordinarily be held that 
the definition was intended to be retrospec- 


‘ tive, more particularly when the preamble 


of the Act inserting it declared that it was 
expedient to explain the law but where 
the new 


'definition then in the absence of clear words 
showing’ the contrary intention the new 
definition will apply only, from the date 
om which the new Act came inte force and 
all documents executed prior ‘to thet date 
will be governed by the definition then in 
force, This is substantially the position’ 
here. The Act of 1917 did not in terms 
define the word, “attest. but it enacted 
re&s]y that for 
tho United Provinces prior to 1917 the 
word “attest” did not require that both 
attesting witnesses should have seen the 
executant sign and by riecessary impli- 
cation that in all other parts of Indis and 
for all subsequent documents jt was neces- 
sary that they should have done so. | 
definition so énacted has now been sub~ 
stantially modifed and as- the Legislature 
Ba» not declared’ that the modification 
ghall be retrospective the ordinary rule 
applies that the new definition governs 
«only documents executed after it came into 
fore. . ` e“ nd n. 
answer to the first question, there- 
fore, is that Act XXVII of 1926 is not, 
retrospective sô 88 to apply to documents 
executed prior to its coming into force. = 
- In view of this answer the second ques- 
ion doessnot arise. 4 
Mukerji, J.—This isaRefererice toa Full 
learned Judges of this Court. 
its decision 
didi As usual the Reference to Fall’ 
nah has bean due toe difference of opin- 
n between the learned Judges. who made 
i. reference ard two other learned Judges- 


P S 
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definition haa the effect of repeal- ` 
'ing a previously existing and inconsistent 


documenta executed in . 


The. 


on two questions to be stated’. 
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who decided -the gase of Mohammadi Bibi w 


‘Kashi Upadhtya(11) on the lst June, 1926. One 


ofthe questions referred to the Full Bench is 
a rather. difficult one. It is a matter of pure’ 
accident that while both the learned Judges 
who made the reference are on the Full 
Bench and are in a position to represent 
their views, none of the Judges who decid-, 
éd the case of ‘Mohammadi Bibi v. Kashi 
Upadhya(11)are here to repreaent their views 
of the case. I, therefore, sought an opportuni» 
ty of consulting: one of the learned Judges 
who decided the aforesaid second appeal. : 

The facts which led up to the reference 
are very briefly these. The appellant be- 
fore this Court instituted the suit out - of 
which this appeal has arisen on foot of a 
mortgage-bond, dated the 3rd of April, 
1917. The suit was contested principally 
by a second mortgagee' who holds a mort- 
gage, dated the 8th of April, 1917: The 
main pointof contention was that the plgint- 
ifs mortgage was not a valid: mortgage 
under s. 59 of the Transfer of Property Act’ 
inasmuch as both the attesting witnesses to 
it did notsee the execytant sign his name 
on the bond. Ithas been found that while 
one of the marginal witnesses saw the 
execution the -other put his signature or 
the -document on receiving a personal 
acknowledgment from the executant of the 
execution. Jt ia contended for the second 
mortgagee that in the circumstances: of the 
case the mortgage of the 3rd of April, 1917, 
is not a valid mortgage: e S. 

The learned Judges who decided the case 
of Mohammadi Bibi v. Kashi Upadhya (11) 
were of opinion that the amendment of the 
Transfer of Property Actmade by Act XXVII 
of 1926 would validate the mortgage in ques- 
tion although the-Act-was passed nine years ' 
after. the execution of the mortgage-deed.. . 
The learned Judges who made the refer- 
ence were inclined to-disagree with this 
view and hence this reférence. Of course, 
the two learned Judges making the refer- 
ence did not definitely commit themselves 
to the view they expressed in the order of 
reference and it cannot be said that there ` 
is, actually, at this moment a differenes of 
opinion in the High Court. - 


The questions referred to Full Bench 


are:— ~ 

. 1. Whether Act X XVII of 1926 is retroa- 
pective in its nature so as toapply to docu- 
ments executed prior to its coming into 
force? ` MAL EE : 
-.2. If-so, whether it woüld also affect! ' 


` 


~ 
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litigants in pending actions who have ob- 


tained a ‘decree’ by a subordinate Court 
before the passing of the Act but the decres 
1s still under appeal ? : 
' Point No. 1—The Transfer of Property 
‘Act did not originally contain any defini- 
tion of the word “attested” although it 


: required that adéed of mortgage and a 


deed of gift should be attested by at least 
two witnesses. For want of definition. of 
‘the word “attested” there arose a difference 
‘of opinion ‘among the High Oourtsin India 
as “to its meaning. Except the Allahabad 
High Ogurt all other High Oourts held 
that “attested” meant that the two wit- 
nesses required to attest” should be present 
when theexecutant signed the document 
and should, therefore, see him actually 
hign it. The difference of opinion was set 
bt rest when the Privy Oouncil decided in 
view of the majority of the High Oourts. 
‘As the opinion of the Allahabad High: 
Court had been entertained for a long time 
and asit was feared that many transactions 
had been entered into on faith of the view 


expressed in Allahabad, the Act XXVI of 


1917 was passed to validate such of the 
documents that may have been executed 


prior to lst January, 1915, in the United : 


Provinces of Agra and Oudh. It was then 
that the Legislature m a way signified its 
Approval of the interpretation put by the 
Privy Council on the word “attested.” 


' Then came the Act XXVII of 1926, pasa- 


ed ostensibly with a view to explain what 
was meant by the word “attested” as used in 
the Transfer of Property Act. 


|: The question that arises is whether thie. 


definition should have effect from the date 
the Act X XVILof 1926, received the assent 
ofthe Governor-General, viz, 25th March, 


1926, or whether it should beread as having 


a retrospective effect. 


` Tt is clear that the mere form in: which 
an Act is passed is not conclusive as to 
whether its application is to be in the futare 
or it has a retrospective effect. On the 
other hand, it is also recognised that ordi- 
narily a declaratory Act is supposed tohave 
a retrospective effect unless the contrary 
intention is clearly expressed in the body 
of the Act. The preamble, therefore, is 


only a guide to the intention of the Legis-' 
lature but it is not aninfallible guide. The’ 


pusmols in this case states that the Legis- 
ature thought it expedient to explain 
what was meant by ‘the word “attested” aa 
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mused in the- Transfer: of Proper 7 
When you attempt to eun a a 
word y.used by the Legislature in an’ 
enactment you assume that thé” meaning’ 
which you ere going to put always existed’ 
there and that you are doing nothing 
to alter the meaning borne by the 
word. The preamble, therefore, on the’ 
face of it profeases only to tell us what the 
word “attested” meaht since the passing of 
the Actin 1882. Coupled with this avowed’ 


intention of the Legislature to do nothing 
but to explain the meaning of an already ' 
exisiting word there comes the definition of 
the word “attested.” In defining the word, 


the Legislature desires that th ition' 
pans 6 definition’ 


which the word has ribs 
e, 


meaning attached to the word since the tifne 


| enactment of 
1926, it seems to me clear that the Act ig 
a pure declaratory one and has a retrospec-- 
tive effect. a eee 4 ” 
On the other hand, it has been paid that- 
from the words “expedient to "ace ae 
cannot be inferred that the Legislature - 
really meant to say that they themselveu- 
believe that the word “attested” has always 
borne the meaning whichthe Legislature: 
wanted it tobear by enacting-Act X 
of1828. Irecognise the fall validity of this’ 
argument. Ihave already indicated that: 
by passing Act XX VI of 1917 the Legislature 
of the time -aocepted; the interpretatiog - 
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put by the Privy .Oouncil on the word 
*attested" and having doneso thought it 
was necessary to validate such documenta 
as may have been executed on faith. of a 
different interpretation. But it seems to 
me to be equally clear that the Legislature 
'notonly wanted that the interpretation as 
adopted by the Privy Council should be 
changed but also that it should change 
with effect from the date of the passing 
of the Transfer of Property Act. The words 
" whereas? it is expedient ta explain ' 
.were adopted not by. way of telling 
a falseh to the public at large but 
simply because those words were calculat- 
ed by use of as few words as possible to 
serve the purpose which the Logislature 
had in view. Anenactment never contains 
a discussion of the reasons as to why it was 
passed. Some timesit is necessary to say 
a few words by way of ah introduction to 
express the intention of the Act and that is 
why the “preamble” becomes necessary. The 
Legislature did not owe any explanation 
to anybody as to why they were altering 
the law. They thought it was enough to use 
words which would indicate their intention, 
If the words used clearly indicate the inten- 
tion, I think it is beyond the province of 
the Courts to scrutinise the motive. I fully 
recognise that the interpretation of the 
word “attested” had been definitely settled 
by the Legislature of 1917 ina particular 
way. It is also clear that ia 1926 the 
Legislature wanted to widen the interpreta- 
tion and to include certain methode of 
attestation which were'not previously re- 
cognised. In other words the Logislature 
did mean to alter the iaw, The only ques- 
tion is whether they meant to alter it for 
thefuture or whether they meant to alter it 
also with & view to affect the documents 
already executed before 25th March, 1920. 
.The intention ofthe Legislature is to be 
gathered usually not from the history ot 
past legislation but from the language 
employed in the Act iteelf and from that 
alone, where that intention 18 clear. . 
. In the view I take of the languagetused in 
Act XXVII of 1926 no room is left in my 
mind to doubt that the Legislature meant 


to give the Act a retrospective effect. I 


havealready stated that if the meaningof 
the Legislature be clear it is not open to 
Courts to examine the previous law or thé 
past history gf itin order to find out the 
meaning ofthe word used. In my opinion 
itis clear that the Legislature meant by 


GIBJA NANDAN v. HANUMAN Das. 


[89 L O, 1937] 

using words of that implication that the 
Act should havea retrospeotive effect and 
itis not, therefore, necessary ‘to pry into 
the reasons for.this enactment. But it is 
not at all difficult to see why the Act should 
have been given a retrospective effect In 
a country like India where the number of 
illiterate people exceeds 90 per cent, an en- 
actment like ss, 59 and 123 of thé Transfer of 
Property Act is always a source of distress. 
Peopleare not accustomed to technicalities 
like the attestation ofa document and it 
was believed that in spite of tha fact that 
the word “attested” had been interpreted in 
a particular way for the last 44 years 
hardships were still caused by that inter- 
pretation. The object, therefore, was to 
widen the sense of the word “attested” 
without impairing to any great extent, the 
usefulness of the rule laid down in ss. 59 
and 123 of the Act. It is true that the giv- 
ing of the retrospective effect was likely to 
affect some subsequent transferees by 
depriving them of such advantage as they 
might secure by establishing it in a Court 


of law, that a document having priority in 


date was nota properly drawn up one. But 
such advantagescould hardly be called “fair” 
advantages, For example, in this very case 
the plaintiff's mortgage was executed for 
consideration and inigood faith The sub- 
sequent mortgagee wants to take advantage 
of the fact that there is a technical flaw. 
If, by the passing of the Act of 1926, auch 


advantage is -denied to the subsequent’. 


mortgagee nobody need be sorry for that. 
It has been’ hinted that the definition of the 
word “attested” not only widens the previous 
law but also alters itin a material way. I do 
not think that it hasany such effect. In my 
opinion allthe documents that may have 
been executed strictly in accordance with 
the interpretation of the word “attested’ 
as given to the word by the Privy Oouncil, 
will continue to be valid under the present 
definition: they will not he affected. The 
words in the definition “and each of whom 
has signed the instrument in the presence 
of the executant" do not necessarily mean 
that the executant should see the witnesses 
sign. Ifa pardanashin lady signs a mort- 
gage by way of executing it in the presence 
of two witnesses and ifthe witnesses then 
and there ‘sign the document by way of 
attestation, the mortgage will be good 
enough within the definition of the word 
“attested,” because the witnesses have 
signed in the preaenee of the executant 
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though it may be that they have not signed equally used in all kinds of Acts in refer- 
in the.view of her. , enee to definition: whether thoee defini- 

For reasons given above I am ofopinion tions are'in an original orin an amending 
that the answer to both, the questions re- -Act; it is just the ordinary word appropriate 
ferred to us should be given in the affirma- to a definition. 
tive. Nor am I able to attach any weight to 

Boys, J.—The main question and in the words "any instrument." . They are 
view of the opinion at which Ihavearrived, capable standing by themselves of includ- 
the only question is whether Act XXVI of ing any ins ent executed'in the past as 
1926 is retrospective? b well as those to be executed in the future 

The facts are fully stated in the judg- or of being confined to instruments éxecut- 
im of my learned, brother Mr. Justice ed in the past, or, of being confined to 

ukerji. Mr. Justice Sulaiman discussed instruments executed in the future accord- 
the matter very fully in our referring ing to the context and the nature of the 
order, with which, of course, I wasin agree- Act. To assume that those words have 
ment, and I have heard nothing during the any one or other of these three meanings 
coyrse of the argument and subsequentdis- appears tome to assume the answer to the 
cussion of this case to lead metoaltermy question which wehave to decide and to 
views. Adopting, therefore, the reason -wholly deny effect to all the. approved broad 
already stated in that referring order I : principles of interpretation of Statutes, 
will confine myself as far ss possible to Judging then the operative clause of the 
certain further general considerations. Act by itself and as it stands, I can find 

It is accepted that each Act must be nothing to differentiate it from any similar 
judged by its own language and surround- clause that might be found in any Act. 
ing circumstances. As regards the per- appearing on the Statute Book for the fret 
missibility of looking at these letter I am time. : 
aware that doubt has been expressed by Regarding the Act asa whole the single 
one of us but I shall refer later to authority feature which suggests that the Act is 
establishing that it is permissible to con- ‘retrospective and the only fact which has 
sider some of the circumstances in which a given rise to doubt is to be found in the 
particular Act. was passed. : ‘existence in the preamble of the words “io 

While each Act must he judged by its explain", In reference to this two generally 
own. language and circumstances there are accepted propositions may be stated. First-. 
certain broad principles to which I shall ly, the preamble can only affect interpreta- 
refer. Before, however, mentioning thoee I tion of an operative clause where that opera- 
note that there are two outstanding features tive clause is in itself of doubtful import, 
Bbout this short Act; firstly, that the pre~ Secondly, the form of an Act is not con- 
amble states that,in the opinion of the clusive in determining the question we 
Legislature it was “expedient” to “explain” have to decide. This point has been dealt 

* certain provisions of the Transfer of Pro- with by my brother Mr. Justice Daniels 
perty Act, 1882. -Secondly, it is hereby with whose expression. of his views I en- 
enacted as follows and then follows the tirely concur. I would add here some com-. 
insertion of a definition. That definition ments on the case with which he deals, 
is to.be "inserted" in the Act of 1882 after Attorney-General v. Theoba]d (160). In’ that 
the definition of the word "instrument." I case Pollock, B., after pointing out that 
am unable to attach any particular weight “each case must, however,» depend upon 
to the word "inserted". This is & word the language of the particular Btatute and 
equally applicable toan Act intended to to some extent,on the subject-matter to 
be retrospective or to an Act which may be which the Statute applies” added “these 
in accordance with ordinary, presumption ‘words: ‘voluntary settlement’ haying given 
assumed to be proepective. Every amend- rise to doubts, the Legislature passed an Act, 
ing Act contains the expressions “shall be etc.” I shall note later on that at the tfme 
inserted" and “shall be added”; sometimes of passing the Act XXVII of 1996 there 

“the one and sometimes the other. phrase is , were no doubts of any sort whatever ex- 
used, appropriately to. the nature of the isting in the mind of any bedy as to what 
alteration. ` the current authoritative interpretation of 

'Bimilarly Tam unable to attach any par- the law then was. These. considerations 
licular force to the word "means" It in’ together with those’ adverted to by my 


* 
. 


^ 


* 
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brother, Mr. Justice Daniels suggest to my 
"mind that this case is not authority for the 


ki 
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proposition that the Act we are considering . 


is not retrospective but rather the converse. 
- 1t was suggested during. the course of 
the ,argument that we are as much. bound 
‘by & declaration of the Legislature affecting 
. past transactions as we are bound by a judg- 
ment in regard to such trahsactions of their 
‘Lordships of the Privy Council. That is, of 
course, a proposition beyond dispute, but it 
again appears to me to assume the answer 
to the'very question which we have to 
decide. If the Statute is retrospective there 
cau beno question but that we are bound 


to give effect to it. But we have to deter-' 


mine this very question whether it is or it 
is not retrospective. Herein lies a differ- 
ence between Statutes and the judgments 
of a superior Tribunal. The latter are never 
confined to declaring what the law is to be: 
in/the future, The effect is always to dec- 
lare what the ldw now is and has been in 
thé past; in other words, such judgments 
` are always declaratory and retrospective as 
"well as prospective. Ps 

It would seem to be clear that none of 
‘the general tests which has been accepted 
4n aid of the determination of the question 
whether an Act is retrospective or not is 
‘by itself conclusive. But that does not 
mban, of course, that such testa are of 
| no value and F will proceed to refer to some 
of them. . i f . 
' That theform of an Act is not conclusive 
4a clear not only from the case already 
referred to, Attorney-Geheral v. Theobald 
a and other cases, but was very specifi- 
‘cally asserted in Young v. Adame (14) where 
"Lord Watson said! "It may be true that 
"tha enactments are declaratory in form; but 
jt does not nécéssarily follow that they are, 
+therefore, retrospective in their operation, 
.and were meant toapply to acta which had 
‘bean completed, or to interests which had 
^veated before they became law.’ 
"It ia concedéd on all sides that the initial 
‘presumption is that an Act is not retros- 
‘pegtive. In (17 
Ray, O. J., said: "Those whose duty it is 
"to administer the law very properly guard 
. - t = 
evecare operation unless the intention 
of the Legislature that it should be so 
'eonstrued is expressed in clear, plain and 
: ynambiguousdanguage.” It is 'annecessary 
-— dr) (881) 304, J. O. p. SM at p, 81% 7 
s 


r 
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to multiply authority for this proposition 
but it may be noted that it was applied by 
their Lordships of the Privy Oouncil, to 
whose authority we are particularly subject, 
in Muhammad Abdus-Samad v. Qurban' 
Husain (18) where they said: “It is not, 
however, in accordance with sound prin- 
ciples of interpreting Statutes to give them 
a retrospective effect." The only legitimate 
inference is that, if an Act is not clearly 
retrospective, if there is any doubt upon the 
point, the intention of the Legislature must 
be taken to have been that it should not be 
retrospective. | 

As to what is a declaratory Act, the only 
‘definition that I have been able to find is in 
the most recent authority on the interpreta- 
‘tion of Statute Law, Craies’ Treatise on 
Statute Law, 3rd Edition, 1922, at page 60. 
In modern purposes a declaratory Act may 
be defined as an Act passed to reiiove 
‘doubt existing as to the Common Law or 
the meaning or effect of any Statute. Sach 
Acts are usually held to be retrospective. 
‘Without suggesting that no Act can he 
retrospective unless it comes within this 
definition, itis at least worthy of note that 
in the present case ifthere is one thing 
more clear than another ’it ia that tiere 
could have been no doubts whatever in thé 
mind of the Legislature when it passed Act 
XXVII of 1926 as to what the then existing 
law was and that the law had been univers- 
‘ally understood in the same sense for thé 
previous nine years. It is unnecessary for 
me to deal ‘in détail with the previous 
history of this matter. It is set out in full 
in the referring order of Mr. Justice Sula 
man and myself and mention of it id to be 
found in the judgment of my brother Mr. 
‘Justice Daniels. “By Act XXVI of1917 thé 
Legislature made it apparent beyond all . 
doubt that it accepted the view of the law 
laid down by- their Lordships of the Privy 
‘Council and from that date onwards that 
was the unquestioned law. S 
` ‘It is, however, necessary in this connec: 
tion tonote a suggestion which was made 
‘during the argument but which was ther 
‘not further pressed. It was hinted thatit 
Ss not open to us to consider the previous 
‘history of the matter. It' may be conceded 
‘at once that is ia not open to us fo take 
“into consideration the Statements of Objects 
“and Reasons, the report of the Select Oom- 
“mittee or the proceedings in Council pre. 

.129;,8 0. W. N, 301; 6 Bom, fi, 
; SL LA. 80; 8 Bar. P, O. 3. 593 (P, O) 
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fatory to an Act becoming law; but there: 
isa great distinction between such próceed- 
ings and the previous state of the law 1tself 
and the prior Acts of the Legislature. It. 
is the universal practice when interpreting 
anew Act, any clause of which gives rise 
` to any difficulty, to consider the Act‘whose > 
place it takes, and I am not aware that the 
correctness of this practice has ever been 
ehallenged. As long ago as 1882 in Gopal - 
Pandey v. Parsotam Das (19) Mr. Justice 
Mahmood, after excluding from considera- 


tion the Statements of Objects and Reasons, ^ 


ete , said “We are no doubt at liberty to 
consider the general state of the law which | 
prevailed in pari materia prior to the enact- . 
ment of any Statute under consideration." 

Ia Pardo-v. Bingham (20) Lord Hatherly- 
said: “The question is whether on general - 


principles the Statute ought, in this particu- . 


lar section, to be held to operate retrospec- 
tively,the general rule of law undoubtedly . 
being, that except there,be a clear indica- : 
tion eitber'from the subject-matter or from. 
the wording ofa Statute, thé Síatuteis not: 
to receive a retrospective construction...... 
Iu fact, we must look to the general - 
scope and purview of the Statute, and the: 
remedy sought to be applied, and consider 
what was the former state of the law, and ^ 
n it was that the Legislature contemp-- 
ted." .. z h 
Further, in the absence of anything dédi-~ 
sive, it is undesirable to give a retrospective - 
effect to an Act; where to do.so would be-tbo 
altet the law applicable to a claim in litiga-^ 
tion at the time when the Act was: passed.» 
See Leeds & County Bank v. Walker (21). 
Maxwell in the 6th Edition of his Inter- 
pretation of-Statutes at page 494 remarks: - 
“In general,. when the law is alteréd -pend-> 
ing an action, the rights of parties are de: 
cided acqording to the law. as it existed: 
when the action was begun unless the new- 
Statute shows a clear intention to very such: 
rights”. P : r : : 
That'&n Act is not to be interpreted, in 
the absence of -àn undinbiguous direction: 
otherwise, go ‘as to affect veated rights, has: 
been dealt with: in’ the referring order of 
Mr. Justice’ Sulaiman , and myself and in 
thé‘ judgmént' of Mr. Justice Daniels.’ 
-5 A 12h at p:185; A.W. N. (1 188; 2 Ind. 
De (i 2) i110. Ru : oe 
we )4 Oh. 785 at pp. 739, 740; 201. T. 464; 


17 W. R. 419. 
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. more clear, The 


| vis 
Authority forthe proposition is to be found’ 
passim in all the treatises on the inter-- 
pretation of Statutes and it was further: 
enunciated by their Lordships of the Privy 
Council in Muhammad Abdus Samad v. 
Qurban Husain (18). 
Again,itisa general proposition that an 
Act is hot to be considered retrospectively ' 


‘go as to affect a transaction already com-- 


leted. In Gardner v. Lucas (10) Lord 

lackburn said: “Where the effect would . 
be to alter a transaction already entered 
into, where it would be to make that valid 
which was previously invalid, to make an 
instrament which had no effect at all, and 
from which the party-was at liberty to. 
depart as long as he pleased, binding...... I 
think the prima facie construction of the; 
Act is that it is not to be retrospective, and 
it-would require strong reasons to show “ 
that it isnot the case.” __ : 

How determined the Courts have always 
been to refuse retrospective effedt unless it 
was beyond a shadow of doubt on a con-:: 
sideration of the whole Act and all ita cir», 
cumstances thata retrospective effect was. 
given, is clear from the form of Act VIof 
1913 (The Wakf Validating Act) and the. 
casea refusing to give to that Acta retrospeo- : 
tive effect; cf. Niam-ul-Haq v. Mohammad 
Subhan-uldah (13), where Piggott, J., said: ^ 
“If the Legislature intended to giye vali- 
dity as-transfers of property ‘to an unas- | 
cartained number of past «transactions which >` 
had no suck effect at the time when they were - 
executed, 1. Bheuld have -expected it to do 
80.in very clear terms." Here also we-are- 


asked to hold that the Legislature intended . 


to give validity as transfers of property: to 
an unascertained number of past transac, 
tions which had no such effect at the time 
when they were executed. Has thb Legis-' 
lature in this ease exhibited any. such in-- ` 
tention, in very clear terms? The terms of <e 
the Waqf Validating Act ewere infinitely. 
Legislature. had delibe- ` 
rately chosen as full a declarhtory form as- — 
could well be devised, but reading the Act- 
as a whole this Oourt refused to give. 
effect to that form. In the present case. 
the Legislature, if it intended the Act ton 
have a retrospective,effect, would appear £o 
have carefully avoided expressing that 
intention in unmistakable terms. Itrecited: 
no doubts, it recited no difficulties, it de- 
clared nothing and it refrained from any-- 
thing -but-the, ambiguous hint that the Act ` 
might have ‘a retrospective effect, We. 
; ; "i 
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have considered some of the general pro- 
positions restricting interpretations in fa- 
vour of a retrospective effect. The converse 
proposition is thus stated by Oraies: “An 
Act is retrospective (1) when it is expressly 
enacted that an enactment shall be retros- 

ective, t. &, where such words occur as 
shall operate retrospectively’, (2) where it 
is a necessary implication from the lang: 
uage employed that the Ləgislature intend- 
el a retrospective operation." Emphasis 
was laid on the strength of the implication 
required by the Judicial Committee in the 
cage of Colonial Sugar Refining Co v. Irving 
(22), where, in interpreting the Judiciary 
Act, the Committee said that it “is not 
retrospective by express enactment or by 
necessary intendment”’. ; 

In giving weight to the above proposi- 
tions [ would make it clear that I appreciate 
that no one of them is conclusive by itself, 
for instance, it is clear that every Act 
taking effect retrospectively can be said in 
one sense or another to affect rights of some 
sort; and similarly with the other proposi- 
tions in particular cases they may be open 
to exception. But where I find each and 
all of the general propositions when applied 
to this case as well as all the considerations 
more particularly concerning this Act with 
the single exception of the words "io ex- 
plain" in the preamble all pointing in one 


direction, I' ind myself impelled to hold. 


that I cannot give to this Act a retrospective 
effect. : 
To turn to other considerations which 
more particularly concern this individual 
Act. Did it or didit not “alter the law?” 
I: did not hear it argued at the Bar, nor 80 
far as I am informed do either of my bro- 
thet Judges consider that the law was not 
"altered". That thé law has been "altered", 
that it has in fact been very radically 
*altered appears to me 8 proposition beyond 
challenge. The law as laid down by their 
Lordships of the Privy Oouncil and which 
- remained undisturbed for nine years was 
clear and unmistakable. The law as laid 
down by the Act under consideration is 
equally unmistakably different and differ- 
ent in avery important and far-reaching 
articular. lf it cannot be denied, and in 
bo is not denied, that the law has been 
“altered”, how can it be contended that 
the present Act only “declares -what the 
law has always been,” The two propositions 
f a 
pre R. 
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are a contradiction in terms. I have re 
ferred to the far-reaching effect of this 
alteration. To give the Act aretrospective 
effect would mean toalter the law as regards 
all transactions which have taken place 
throughout India since 1882 with the ex- 
ception’of those that may be barred by 


limitation. 


In conclusion I would say that a prolong- 
ed study of all the authorities to which I 
have been able to obtain access has failed 
to furnish me with even one single parallel 
ease where an Act altering the law which 
has been in unquestioned force for nine 
years past has been given a retrospective 
effect. | 

I do not losesight ofthe fact that the 
worda ''to explain" in the preamble indicate 
possibly some obscure intantion in the mind 
of the draftsman, but for the reasons I have 
given I find myselfin no doubt asto the 
conclusion at which I should arrive, that 
is, that where the Legislature, if it so de- 
sired, could have and ought to shave ex- 
pressed its intention beyond doubt, I have 
no right tc"interpret this Act, ignoring the 
ordinary presumption, 80 a3 to give it a 
retrospective effect, 

By the Oourt.—In accordance with 
the opinions of the. majority of Judges 
composing the Full Bench the answer to 
the first question referred is that Act 
XXVII of 1926, is not retrospective in its 
nature 80 as to apply to documents execut- 
ed prior to ita coming into force. In view 
of this answer the second question referred. 
does not arise. 

JUDGMENT. 

Sulaiman and Boys, dd.—In 
view of the opinion of the majority 
of the Full Bench that the new Act 
XXVII of 1926 is not retrospective, it is 
clear that the deed relied. upon by the 
plaintiff was not a valid mortgage-deed in- 
asmuch as it had not been duly attested 
as required by the ruling in Shamu Pattar 
v. Abdul Kadir Rowthan (1) The appeal 
is accordingly diamissed. As, however, the 
findings of the lower Appellate Court were 
not satisfactory and the question ultimately 
raised in appeal was an intricate question 
of law, we direct the parties to bear their 
own costs of this appeal. , 

Z. K. Appeal dismissed, 
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CALOUTTA HIGH COURT. 
APPBALS FROM APPALLATA DEOREBS 
Nos. 631 To 637 oF 1923. 
^. 4uly 21, 1925. 
Present:—Justice Sir Babington Newbould, 
Kr., and Mr. Justice Graham. 
JOGESH CHANDRA BANERJEE AND : 
ANOTHHR—PLAINTIFFS— À PPBLLANTB 


versus 
HAYDER ALI AND oTHBRS—DHPANDANTS 
— RESPONDENTS. , 

Co-sharers—Purchaser of residuary share in revenue 
sale—Hesutance by co-aharers in exclusive possession 
of different plote—Separate suit against each co- 

rer, maintainability of—Cause of action, nature 
of—Parties—Arrangement before how far bind- 
ing on purchaser. ] 
The residuary share of an estate was sold at a re- 
venue sale and purchased by the plaintiffs' predecessor. 
The plaintiffs, being unable to get possession of any 
portion of the estate owing to the resistance of the 
co-sharers who were in exclusive ion of the 
different plots of the land, brought seperate suite 
against each ofthe co-sharers for declaration of title 
and joint possession: 
Hem (1) that the plaintiffs were not omod by 
the ent for separate poesessnion whi e 
other oco-s of the estate had made between 


ihemsaelves before the revenus sale of the residuary 
share; [p 178, ool 1.] i 

(2) that the plaintiffs cause of action in e&ch suit 
. was based on ths fact that when they tried to take 

possession they were resisted by the defendants in 
that soit, [thid.] 

(3) that plaintiffs had s gone cause of action 
against each separate set of delendanta in each suit 
and that the cause of action was not 


against all the defendants; [ibid, 

(4) that though the other oo-sharers might have 
been made pro Jorma defendanta ta eech suit, their 
non-joinder was not fatal; and, “[ibid.] ; 
i KA m the suits as framed were maintainable, 


Appeals against the decrees of the District 
Judge, Noakhali, dated the 18th September, 
1923, reversing those of the Munsif, First 
Court, Surdwip, dated thé 30th June and 
9th October, 1920. 


Dr. Sarat Chandra Basak and Babu 
Jitendra Kumar Sen Gupta, for the Appel- 
lanta. 

Dr. Bijan Kumar Mukerjee and Babu Raj. 
Kumar Chakravarty, for the Respondents. 

JUDGMENT.—In 1914 the residuary 
share of an estate was sold at a revenue 
sale and the plaintiffs purchased the right 
of the auction-purchaser. They weré un- 
able to get possession of any portion of, 
the estate &s purchaser of this share, They 
then brought 8 suits for declaration of their. 

title and for joint possession against co-, 
sharers who were in exclusive possession 
'of different portions of the land of the 
estate, At the ttial the main issue be- 
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tween the parties was whether the separate 
shares entered in the Collectorate Register 
were recorded as separate accounts under 
s. 10 or under s. 11 of Act XI of 1859. The 
plaintiffs’ contention was that separate. 
accounts were opened under s. 10 which 
relates to separation of shares Held in com- 
mon. The contention of the defendants in 


each suit was that the separate accounts . 


Were opened under s. ll whith relates to 
the separation of shares consisting of 


specific portions of land. On thisiesue the . 


plaintiffs. succeeded and obtained decreés 
in the firstOourt. On appeal the lower 
Appellate Court though upholding the 
decision of the Munsif on‘the main issue 
decreed the appeals and dismissed thé 
suits on the ground that they were not 
maintainable. I should mention that they 
only appealed in seven of the suits, as one 
had been compromised in the first Oourt. 

In our opinion the lower Appellate Court: 
has misunderstood the nature of the cause 
of action on which the plaintiffs based 
these suits. This is to some extent due to 
the unsatisfactory way in which the plaints 
have been prepared. The plaintiffs’ real 
cause of action is set outin para. 5 of the 
plaint. But in para. 9 where they give 
the date of the cause of action they ‘gavè 
the dates of three different events which are 
independent of the cause of action set out 
in para.5. The plaintiffs’ real cause of 
action was that when they attempted to. 
take possession by virtue of their purchase 
of each particular piece of land which was 
the subject of a separate suit they were in 
each case resisted by the defendants to 
the suits, Thess defendants in each suit 
are the persons who have been recorded 
as possessing the land in the Record of. 
Rights prepared at the last Survey Bettle- 
ment. In discussing the, cause of action 
the first error to which the lower Appellate* 
Court has fallen is to conffise the default- 
ing proprietor with the plaiptiffs’ predeces- 
sor. It is obvious that when he refers to 


the plaintiffs’ predecessors he means the ` 


defaulting proprietors who'owned the resi- 
duary share of the estate before the re- 
venue sale. 


and he admittedly never had any posseg- 
sion delivered by the Oollector after his 
purchase at the revenue sale, The lower 
Appellate Court seems to think that. tha 
plaintiffs’ cause of action arose at sometime 


ino: 


ee 


But they were not the plaint- , 
iffa'. predecessors. , The predecessor of «he, -: 
plaintiffs was the actual auction-purchaser 
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unknown when the co-sharers of the estate 
by. mutual arrangement divided the land 


among themselves 80 that each held certain: 
speci land as representing his respective. 


B . But this could not be the plaintiffs’ 
cause of action as they, having the rights 
of the purchaser at the revenue sale, were 
unaffected by any arrangement which the 
other co-sharers had made before the re- 
venue sale. The effect of this: mutual. ar- 
rangement, between the co-sharers was that 
they were individually ing separate 
lots of land and individually neser ing 
ndependent title to the land. At the tri 
they did not traverse the plaintifis’ allega- 
tion as to their cause -of action arising 
from their individually refusing to allow 
them to take eesion ‘of the separate 
parcels of land which is the subject of a 
separate suit. lt was in fact traversed in one 
written statement only, that in Suit No. 745 
but even there the contention. was not 
pressed at the trial and no issue was fram- 
ed on this point. On the facts as alleged 
in the plaint and not disputed the plaint- 
iffs have good cause of action against each 
separate set of defendants ‘in ‘each suit, 
Their cause of action was based on the 
fact ihat when they tried to take posses- 
‘sion of the land which was the subject of 
one suit they were resisted by the aefend- 
ants in that suit. Their cause of action was 
not asthe lower Appellate Court seems to 
hold based on any concerted action of the 
other proprietors which took place before 
the auction-purchase. In fact there was 
no evidence given at the trial on either side 
‘to show that there had been any combina- 
tion by the plaintiffs’ co-sharers to prevent 
their taking possession. On the pleadings 
therb: was separate, cause of action and 
there has been no splitting up of joint 
cause of action. : We think it would have 
Been better ifin each ot these suits the 
other co sharers bhd been joined as proforma 
defendants and,the matter decidea in their 
resence. But that was a defect of non- 
oinder to which no objection was taken at 
the trial and it is not fatal to the plaintiffs’ 
suite, It is merely in the present cuse a 
formal.obfection since it has not been 
shown that any of the co-sharers have been 
inany way prejudiced by their non-joinder 
in any of these suits. e hold, therefore, 
that the ground on which the suite have 
been -disfnissed was not established and 
that the suits as framed were maintainable, 


We think thay the defects ip the plainte 
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were to some extent responsible for the 
mistake which has been made by the learn- 
ed District Judge and we take that' into 
consideration in respect of the order which 
we make, a8 regards cosis. . 

We decree these appeals and we set aside 
the judgment and decrees of the lower Ap- 

ellate Court dismissing these suits. The 
judgment and decrees of the Munaif are 
restored in toto in respect of each of these 
suits. The parties will bear their own 
costs in this andin the lower Appellate 


Court, b 
AN. À. Appeals allowed. 


SIND JUDICIAL COMMIS- 
BIONER'S COURT. 
.Baconp O1vit APPHAL No. 2 oF 1821. 
November I, 1922, 
Present:—Mr, Kennedy, J. O., 
and Mr. Madgavkar, A.J. O, 
GHULAM RASUL—APPALLANT 


, 4 versus 
PAMANDAS DEWANDAS— 
‘RESPONDENT, 

0. P. C. (Act V of 1908), O. XXXIV, rr. 4, 5, Sch. 
II, para. 17—Mortgage—Arbttration, reference to— 
Award—Decree, final, whether necessary —W aver. 

There is nothing to prevent the parties toa litiga- 
tion from waiving the udvantage of.a particular law’ 
or rule, if that law or rule is not based on a ground 
of public policy and is intended solely for the efit 
or protection of an individual in his private caspe- 
city. [p.179,.coL 2,p. 150, coL 1] | 

it is only in suits relating to mortgages, that is, 
suita upon a mortgage direct without an award or 
other agreement superseded, that rr, 4 and 6 of O. 
XXXIV confer certain rights upon the eee 
particularly the right to obtain from the Oo a 

iod of arx months after the mortgage amount has 
ascertained by the Court, to pay it into Oourt 
before his mght of redemption is lost and the mort- 
gage property can be put up ‘to sale Until the 
expiry of these six months the decree obtained by the 
mortgagee is a preliminary decree incapable of exe- 
caution and it is, therefore, necessary for the mortgages 
to obtain a final decree at the end of the mx months 


' to enable himself to execute the decree. V here, how- 


ever, the matter is referred: to arbitration out of Court 
and. the arbitrator makes an award upon which a 
decree follows, the decree ia capalle of execution as 
if stands and it is not necessary im such a case to 
obtain a final'deoree. (p. 179, cols. 1 & 3.] 

Appeal trom the decree of ine District 


Judge, Larkana. 
Mr. Barchandrai Vishindas, for ihe Ap- 


pellant. 
Mr, Tahilram Maniram, for the Respond- 


ent. 


e 


[991 0. 1927] 


JUDGMENT.—The question in this 
appeal is whether the deoree-holder can 
succeed in his application for execution 
without making the decree final. 

The decree was passed upon a private award 
without the intervention of the Court and 
fled in Court upon application under r. 17, 
Sch. IL of the C. P. O." Out ofthe decretal 
amount of Rs. 860 awarded, the decree- 
holder was asked to give credit for Rs, 160 
which was apparently interest by enjoying 
the produce of the land, the balance Ks. 700 
was payable in four yearly instalments 
of Rs. 100 each commencing from January 
1914 for four years the last instalment pay- 
able being Rs. 3U0. In default of any in- 
Stalmentit was to be paid along with the 
second but on default of two consecative 
instalments the whole amount was payable 
at once. 

It is argued for the appellant judgment- 
debtor that this was & mortgage-decree and 
therefore, O. XXXIV, r. 5, applied and made 


it incumbent upon the deoree-holder to. 


&pply and make the decree final before he 
could apply to execute it. It is admitted 
that no instalment was paid. In support 
of this proposition, reliance is placed on 
cases such as Narsingrao Konher Inamdar 
v. Bandu Krishna Kulkarni (1), Tara Pro- 
sad koy v. Bhobodeb Roy (2) Bhagawan 
Ramji Marwadt v. Ganu (3), Ajudia Pershad 
v. Baideo Singh, (4). For the respondents, 
it is urged that the decree was not & decree 
passed by the Oourt in a suit relating toa 
' mortgage nor in the terms of O. XIV, 
r.4, nor in the foom No. 4 appertaining 
thereto in the Sch. D and, therefore, 
O. XXXIV, r. 5, had no application, The 
-decree was passed not in a suit but upon 
an award and by agreement between the 


parties. Therefore, no application to make 


the decree final was necessary. 


We are of the opinion that the arguments . 


for the respondent must prevail Under 
the provisions of the Second Schedule, para, 
17, the Court had no power to take accounts 
or to modify the award sought to be filed. 
The U. P. C. is not exhaustive, Its pro- 
visions including the provisions of O. 
XXXIV apply to suits relating to mortgages 
and lay down the procedure therein. lt is 
only in suits relating to mortgages, that is, 

W 46 Ind Cas. 107; 48 B. 309; 20 Bom. L. R. 481. 

) 22 0. 931, 11 Ind. Dec. (x. a) 617. 
v 33 B. 644, 1 Bom. L. R. 136; 12 Ind. Dec. (x. &) 
£0. 
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suits upon a mortgagé direct <witheat 
award or other sgreement superseded, that’ 
rr. 4 and 5 conferred certain right upon’ 
the mortgagor, particularly the right to 
obtain from the Oourt.a period of: six 
months after the mortgage amount has been 
ascertained by the Oourt, to pay it into 
Court before his right of redemption was 
lost and the mortgage property put up to 
sale. It does not, however, follow that like 
any other legal rights, this: right cannot 
be waived by agreement between the parties 
concerned. And it is because of.this period 
of grace, given to the mortgagor that an 
applicaton for a decree final becomes neces- 


. sary. Until the expiry of these six months 


it isa preliminary decree incapable of execu- 
tion and the application fora final decree 
atthe end of six months gives the mort- 
gagor an opportunity of postponing the 
sale of the property. All these considera- 
tions, however, do not hold when by agres- 
ment between the parties no such. period 
exists; and in such cases, therefore, where 
by such an agreement the amount is-at once 
recoverable by sale, the devree as it stands, 
is executable, there is no room for a further 
final decree and the necessity for such an 
application disappears. 

The authorities relied upon for the appel- 
lant are almost entirely confined to the 
decision of two points, Firat, question of 
limitation and second, the difference be- 
tween an application to make the decree 
final and an application to execute the 
decree, in decrees passed under O. XXXIV. 
The insertion of old paras, 68 and 59 in the 
Transfer of Property Act with certain al- 
terations in the new O. P. O. was necessitat« 
ed by difference of opinion between the 
High Courts upon the latter point as ex- 
plained by Sir Lawrence Jenkinsin Amolak 
Chand v. Sharat Chandra (5). Neither ques- 
tion, however, is the question directly at 
issue, and obiter dicta on the point now in 
question [see, for instance, the cáse of Bhag» 
wan kamji Marwadt v. Ganu (3), cannot be 
treated asa binding authority. 


On the other hand, if an application for 
final decree were insisted upon in a decree 
such ag the present as has been pointed out * 
by the learned District Judge, it would be” 
difficult to fix the precise period at which 
such application should be made, It has 
been held that there is nothing to prevent 
the parties to a litigation from waiving an 

(5) 11 Ind, Cas, 94$; 38 O. 913; 16 OW. NAH, : 
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advantage of a particular law or rule, if 
that law or rule is nof based ona ground 
of publie poliey and is intended solely for 
the benefit and protection of an individual 
in his private capacity. And consent decree 
directing payment by instalments, is per- 
feotly valid in law, though it is not covered 
by s. 88 and though the provisions of s. 898 
‘of the Transfer of Property Act are conse- 

uently inapplicable to it: Vide Bechu 
Singh v. Bichharam Sahu (6). In the present 
case, the Court was bound to pass the 
decree in terms of the award. This Court 
has held that an application to file an award 
is nota suit: Seumal Nihal Chand v. Mu- 
lamal Rabumal (T) The decree is not à 
decree under O. XXXIV, r. 4, and, therefore, 
r. 9 has no application. Arunbati Kumari v. 
Ram Nirenjan Marwari (8), Mangar Sahur. 
Bhatoo Singh (8), Sital-Singh v. Baijnath 
Prasad (10). 

We gre, therefore, of opinion that the 
decree of the lower Appellate Court is right 
and the respondents are entitled to execute 
the EBEG without application to make it 
final. 

The appeal fails and must be dismissed 
with costs. . 

z. K. Appeal dismissed. 

8) 1 Ind. Cas. 077; 100 L J. 91. 

e 28 Ind. Cas 60; 88 L. R. 260. 

(8) 58 Ind. Oes 299; 2 P. L. T. 38. . 

9) 57 Tud. Oas. 473; 1 P. L. T, 416, 5 P.L, J. 


872. s 
nu 75 Ind. Cas; 485; 20 A L, J. 602; A. IL R. 1922 
. 883; 441A. 0868 : 
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* CALCUTTA HIGH COURT. 
APPBAL FROM ÁPPBLLATB DEO&sB No, 2718 
or 1923, i 
April 1, 1926, 
Present: —Mr. Justice Buhrawardy and 
. Mr. Justice Page. 
MOHAN SINGH CHOWDHURI AND 
OTHH&28—PLAINTIFF8—APPBRLLANTS 
| versus. | 
PANOHANAN BADHUKHAN— 
*  DEFENDANT— RBSPONDRNT, 
e C. P O.(Ac V of 1908), s. 47—Hzecution of décres 


n selating to execution, decision of—Subse-- 


gung duit, whether maintainable. 

The Legislature by enacting s.47 and O. XXI of 
the ©. P. O. intended and provided that all questions 
arıs between the perties to the suit or their repre- 
sentatives-In-interest relating to the execution, dis 


charge or satisfaction of the decree should be deter-" 


mined in the proceedings in which the decree was 


Wotan SINGH cacwbaust v. PAKOBANAN BADHUKHAN. 


appeal from the order was 


[9) I. C. 1927] 


passed. If a party to the Suit or his representative 


omes to rowe an issuo which falls witbin a. 47, 
Buch as whether au auction sale ought to be set amde 
on the ground of uregularity or traud as piovided 
in O Aal, 1 YV of ths Vode, or whether the property 
sold was hable to attachment in execution cf the de- 
cree, he must do so in the course of the execution- 
proceedings as provided in the Code and not other- 
wise. |p. 182, col. 1.) 

A stranger-auction-purchaser after the sale has 
become absolute and a sale certificute has been grant- 
ed ought notto be left in doubt as to whethei the 
parties or their representativos intend in the future 
to attack the sale in further or other proceedings. If 
a party tothe suitor lus representatives-in-interest' 
retrain fiom raising a question which- talle within 
the ambit of s. 47 and elect to stand by and do nothing 
while property alleged to belong to the judgment- 
debtor 1s attached and sold in execution of the decres, 
such persons are not to be permitted thereafter to' 
canvass such questions in other proceedings, or to 
harass the &uction-purehnser by launching a separate, 
suit against him in: which the sale is attacked upon 
some ground which could and ought to have been 

ised in the execution proceedings and which falls’ 
within 8 47 of the Code, In like manner the parties 
or their representatives are also precluded from rew- 
ing such issqea by way of defence in any proceedings 
other than those for whith provision is made in the 
Oode. ip. 182, cols. 142) 

A portion of the property of & deceased Hindu was 
divided among his heirs and a cartain share in the 
property was allotted to his mother. A creditor of 
the mother ohtamned a personal decree for money 
against her. The mother thereafter died ‘and in 
es of the decree the deciee-holder brought the: 
other heirs of the deceased on the record as tho legal 
representatives’ of the lady and sold up the share 
which had been Wed to her out of the property of 
her son. ' An application was made under O. X XI, r. 90 
of the O. P. U. on behalf of the other heirs to set 
aside the sale but the application was rejected und an 
dismissed. The other heng 

en instituted a suit for a declaration that the auc- 
tion-purchaser had not obtained any interest in the 
property at the execution sale inasmuch as the judg- 
ment-debtor possessed only a life-inteest in the 
property and at the time of the sale that interest had, 
coms to en end: : 

Held, that the sult was barred by the provisions of 
5.47 of the C. P. O [p. 181 col 2.] . 

Appeal against a decree of the Addi- 
tional District Judge, Hoogly at Howreh, 
dated the 16th May, 1923, modifying that 
of the Munsif, Howrah, dated the 30th April, 
1921. 


Babu Baranashi Basi Mukerjee, for the 


Appellants. 


. Babus Braja Lal Chakravarti, Apurba 
Charan Mukerjee and Durga Charan icy., 
Chowdhury, for the Respondent. 
; (JUDGMENT. 3 
Page, J.—Thjs appeal raiee&'an intere 
eBting question ot practice. ‘Lhe plaintiflg- 
appellants gre men:bers of a Hinau family 
governed by the Muitakshara Law. Ram 
Singh Chowdhuii died sometime beloje 
1868, leaving him surviving a widow Rup 
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Kumar dnd 'an' only son Mohan Singh 
Ohowdhuri, since deceased. The mals 
‘plaintiffs’ are the adult sons of Mohan 
Singh, aud the tw» minor sons arerepre- 
seated: by the plaintiff Rani Kumari their 
mofher and natural guardian. In 1888 as 
the "result of a partition auit a certain tank 
which is ths subject-matter of these pro- 
ceedings d the joint property of the 
members of the family, but was divided 
into'specilled shares of whith tbe plaintiffs 
received a 4/5th shareand Rup Kumari 1/5th 
Share. Th 1898 Sib Gopal Banerji ob'ain- 
ed a personal decree for money lent 
against«Rup.Kumari. In 190t Rup Kumari 
died. In 1906 proceedings in execution 
of this decree were taken by Bib Gopal, 
the’ decree-holder, and in the course of 
these proceedings the plaintiffs were brought 
On: the record as the legal representatives 
ot Rup Kumari. On the 14th February, 

808, Rup Kumari's 1/5tb share of the tank 
na fold in execution of the decree, and 
Was purchased by Gopal Das Khetry, who 
i5: a' defendant-respondent in the’ present 
&p peal. The other defendante- respondents 
are the heirs and legal representatives of 
Rasik Lal Sadhukhan who was the tenant 
of'the' tank, On‘ the 10th July, 1906, Rani 
Kumari applied under O. XXI, r. 90, for 
an order setting aside the sale on the 
ground of irregularity in publishing the 
sale proclamation, but the application was 
rejected, and an appeal from tke order was 
dismissed. 

- On the: 14th May, 1919, the present suit 
was instituted, 
for a declaration that Gokul Das Khetry 
did not obtain any interest in the tank b 
purchasing Rup Kumari's J/oth share there- 
in at the execution sale inasmuch as Rup 
Kumari possessed only a‘ life-interest' in 
the tank, and that at the time of the sale 
that interest had come toon end. As against 
the:other defendants the’ plaintiffs claimed 
arrears of rent. The trial Oourt dismiss- 
ed the suit in its entirety, but the lower 
Appellate 
elaàim:'to the extent of 4/ith of the rent 


in afrear, and in othér respecte dismissed | 


the’ appeal. As regards the plaintiffs’ 
prayer for a declaration that no estate or 
iaterest in the said tank, passed: to de- 
fendant Gokul Das Khetry on the aale it 
was urged on behalf of the défendants- 
r ents that this cause of action is res 
judicai ata, and is also barred by reasoh’ of 
s. 47 of the O P; O. In my opinion the 


[ 
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and the plaintiffs prayed’ 


Court allowed the plaintiffs" 


1641 
claim id not barred by res fudicata as it 
was not necessary or material for thb de- 
termination of the previous suit that thé 
Court should have decided the question 
in issue'in the present suit, lam clearly 
of dpinion, however, that the plalntiffe’ 
cause of action except in respect of the 
claim for rent in atrear ib barred py reason 
of a. 47 of the Code. Under s. 47 (1) it is 
provided that all questions arising betweén’ 
the parties to thé suit in which the decree: 
was passed, or their representatives, and 
relating to the execution, discharge or satis 
faction of the decree shall be determined 
by the Court executing the deoree'and nof 
by a separate suit. 

. Now, it ia not open to doubt or contro- 
versy that the plaintiffs who were brought 
ùpon the record after the déoree was 

ed as the heirs'and le representatives 
of Rup Kumari were the representatives 
of Rup Kumari within d 47, or that the 
question whether any interest in the‘tank 
passed on the salé wasa questiori relating, 
to the execution, diach or satisfaction. 
of the deoree. i, dincherge or s Tarafdar 
v. Gopal Chandra Poddar (1). Itis equally 
cleár' “ihal the plaintiffs had an opportunity 
of raising this question in’ thé execution 
proceedings, but refrained from sd’ doing. 
In these circumstances I am of opinion 
that the plaintiffs’ suit except às to the claim 
for arrears of rent is barred i een kapan 
8. 47 of the Code. I respectfull 

the Full Bench of the yer Beek High Court 
in thinking that:— 

“If they are questions: of this nature, 
and which properly arise between the’ 
parties or their representatived; they must 
be: determined by’ order of the Coutt exe- 
cuting the decree, and not by sepafate 
suit; and the’ provision disallowing a sepa- 
Tate suit to determine these questions ap- 
plies not only to prohibit a guit between’ 
parties ‘and their repregent&tivés, but alsó'a 
suit by a party or his .represéntative 
against an eaction-purchasér in ‘execution 
of the decree, the object of which.is to deter- 
mine 4 question which properly arises be- 
tween parties or their‘ represéntatives and, 
relates to “thé exécution, discharge, dr Batia- 
faction of the decree. If the queafionebe 
of this nature, it is one which by 8. 244: 
(now s. 47) must be determined by order 
of the Court’ executing the decree, anit not 
by separate suit; and it is intmaterial whé- 


fu 95 Ind. Oes. 404; 53 C. 781; 43 C. L. 3; 845; 39 
O. W. N. 649; A. LR. 1920 Cal, 798. 


yi c 
ther the. party, did. ordid not raise it prior 
to. the auction sale at the time of execution. 
E ò- fid nof, he lost the remedy which the 
gislature has provided.” 


i Ram v. Fattu (2); geo also Punchanun 
giana Rar a Y.. Bibi (3 Tos 


yika A Sami, v. Kali Dás Sanyal 1e 
Pal v. .Tarini Sankar Ray (5), 
"Mudaliar v. Krishnamachariar(0), 
1 ra Banerjee v. ‘Thakaimon 
ebi (1), Seth Chand Mal v. Durga Dei (8). 
ng y Bhikarui v. Kisansing Guru (9) 
Eine adamuni Narayana Iyengar v. Veera- 
Pillai (10)... he appellants contend, 
uae pi P as their claim in the present 
. duit is brought against a stranger-auction- 
purchaser, who- ig. neithér a party tó the 
suit nor.the "feprüsentativé of a party, s. 47, 
oan an have E application to the present 
gs. The answer. to that (n 
proceed is that the Legislature by enacting s. 4 
&nd O, XXI of the Code intended and. pre- 


vided that, all. questions arising. between’ 
the parties - to the suit or their: represen- 
intense relating to the execution, 


or, satisfaction of tte decree 

ala: ps determined i in the proceedings in 
which the decree was passed. If a party. 
to the guit or his representatives desire to 
raise d &n issue- which falls within s. 47, 
rici ‘as whether-the sale ought to be set 
on the und of-irregularity . or 
nens kandeg ta O. XXL r. $0, or whe- 
ther. the property sold was liable to attach- 
ment in execution of the decree, they must 
do so in the course of the execution pro- 
oeadings, as. provided in. the Code and not 
otherwise. A .stranger-auction- purchaser 


after e sale has become absolute and a 


sale certificate has been granted ought: 


noteto be left in doubt as to whether tha 
parties or their representatives intend i in 
os future. to attack the sale in further 


8 A. 146; A, WEN. (1886) 37; 4 Ind. Doo. (x. a) 


F. B. 
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sum due to him under the 


- [89 I. 0, 1027] 
or other proceedings. . If a party to the 
guit or his: ' representatives-in-intereat re- 
frain: from raising a question which falls 
within the ambit of B. 47 and elect to stand 
by and do nothing while property alleged 
to belong to the judgment-debtor i is attach- 
ed and sold in execution of the decree, 
8uch persons are not to be permitted there; 
after to.canvass such questions in'other al 
ceedings, or to. harass the auction-p 

er by launching a separate suit piant 
him in which the sale is attacked upon 
ome ground which could. and ought ta 
have been raised in the execution pro-. 
ceedings and which falla within a, 47 of the 
Code. In like manner the parties.or their 
representatives are also precluded from, 
raising such issues by way of defence in any: 


' proceedings other than those for which pro- 


vision is made in the Code: see Gokulsing, 
Bhikaram v Kisansing Guru (9), Maganlal, 
v. Doshi Mulji (11jy&nd Amir Rai v. Basdeo 
Singh (12) upon which the learned Pleàder 
for thé appellants relied do not support the 
appellants’ contention, for in each of those: 
‘cases the judgment- t-debtors applied to the 
Oourtto set aside the sale under &8.310A. 
of the Oode of 1882 (now O. XXI, r. 89), 
and thus the question to be determined. 
upon the application arose solely , between 

the judgment-debtor and the auoction-pur- , 
chaser, for it matters not to the decree- 

holder whether he receives payment of the 
eoree from. 
the judgment. debtor -or from the auction-, 
P .. For these reasons, in my opin-' 
on, the plaintiffs’ claim to the declaration 
for which they. pray is barred by a 47. 

Further, the Gourt is not entitled. now to 
treat the present. suit as an application 
under s. 47,, for such an application would - 
be barred by limitation: Lalman Das. v; 

Jagan Nath Singh (13) and Satish Chandra 
v. Nisht Chandra (14). 

As regards the claim for arrearsof rent, 
the plaintife-appellanta contend that they, 
are entitled to interest upon the sum award- 
ed to them and the costs of that issue, but, 


Jin my opinion, in the circumstances’ the | 
' order of the learned District Judge refusing . 


the plaintiffs such relief ought not to be 
disturbed. The result is that the appeal. 
fails, and must be dismissed with costs. . 


35 B. 631; 3 Bom. L; R. 253. s : 
J. 204. 


I ESSI. 3 hie 
X. 8. 
(14) &4 Ind, Ces, 431; 46 O, [975.] bau. 


Y 
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Buhrawardy, J.—Iagree. I wish to 
express my. surprise at the strenuousness 
` with which it was argued that the words “all 
questions arising between the parties to 
the suit" in s 47 of the Code must mean 
all questions, which were actually raised 
.in the execution proceedings. I do not 
think that those worda should be inter- 
poen in that way. What I understand 
y those words ia that the questions must 
be such as would relate to or affect the 
Tights of parties to the suit, Otherwise, 
if we accept the contention of the appel- 
lant, the result will be that by not raising 
& particular question in the execution pro- 
ceedings a party will thereby retain the 
right to bring & separate 8uit ia order to 
tate that question. “As has been point- 
ei out by the Privy Council in several 
cases, proceedings under s. 244 of the 
Code of 1832 (corresponding to 8. 47 of 
the Oode of 1908) were intended to dispose 
expeditiously of all qnestiond arising re- 
lating to execution. On oer points I 
brotha with the judgment of my learned 
rother. i 


4 


Appeal dismissed, ` 


OUDH CHIEF COURT. 
BaooNp OrvrL Appsars Nos. 509 AND 540 
or 1925. ; 
November 22, 1926. 
CoPresent : —Mr. Justice Hasan and 
Mr, Justice Raza. :- 
' CHANDIKA SINGH AND OTHBRS— 
` PLAINTIFFS —ÅPPBLLANTS 


versus $ í 
BITHAL DAS AND ANOTHBRR—DRPFBNDANTS — 
RgSPONDHNTS. 

Anpeal, second —F'inding of fact, erronsous, whether 
binding—Finding based upon inference drawn from 
documentary evidence, Wr an can bs eaaa r 
Mortgage, usufructua: urplus in Q 
morgage den Fuse wa ak aha bs allow. 

The finding of fact based upon admissible evidence 
even though erroneous, must be accepted in second 


appeal [p. 184, col. 1] 
ere Pcie which are mere pieces of 
evidence, are considered by the lower Ap te Court 


in determining questions of facis, findings based on 
constructions of or inferences drawn from such docu- 
pues evidence cannot be questioned in second 


& 

P aos re usufruotuary mo provided that 
i Burr profits after paying off the principal and 
the interest due-under the mortgage must be returned 
immediately to the mortgagor. It was found that the 
mortgages instead of keeping and ,produging gorrect 
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accounts had been | of Woing falss and 
ah sa a wand rag Sea ee been guilty of dis 

Hal that under these clroumstances the Oourt 
would be justified in awarding to the mortig 
intereat u the surplus ae which sam e 
in ths hands of the mortgagee. [p. 181,00]. 2.] 

. Second appeal against the judgmentand 
decree of the Second Additional Subordi- 
nate Judge, Lucknow, dated: the 6th July, 
1925, modifying that of the Munsif, Sou b 
Lucknow, dated the 30th September. 1924. 

Measra, Radha Krishna and Ali Zaheer, 
for the Appellants, 

Massrs. H. Husain andiP. L. Verma, for . 
the: Respondents, 

3 7m 

J UDGMENT.—These Appeala(Nos.509 
and 540 of 1925) arise out of & redemption 
guit. The’ plaintiffs’ predecessors: in title 
‘had mortgaged the property in suit (a cer- 
fain share in a Bhaiya Ohara village called 
Raitha in the District of Lucknow) to the 
defendants’ predeosesors-iü.title, by ‘two 
deeds, one dated the 19th January, 1897, and 
the other dated the 20th January, 1899. 
The defendants are in possession of the 
property under the said deeds: The profits 
of the mortgaged property were to be 
applied in payment of the principal' and 
interest and the surplus, if any, was to be 
returned to the mortgagors. 

- The plaintiffs’ case was that the mort- 
gages in suit were satisfied from the usu- 

ot long ago and so they were entitled to 
redeem'the property without payment of 
any sum. They further wanted that the 
defendants should be required to render 
accounts of the profits and prayed for a 
'deoree for the surplus which might be found 
due to them from the defendants 

The defendanta admitted the title of tte 
plaintiffs Nos. land 2 to redeem the pro- 
perty in suit, but alleged that a lar, 
amount was still due to them from the 
plaintiffs in respect of the tWo mortgages 
mentioned above. 

The principal dispute between the parties 
was one of accounting. 

- The learned Munsif passed the prelimi- 
nary decree for redemption giving the neces- 
sary directions for accounting. 

The defendants appealed and. the result 
was that the decree of the. first Oourt was 
Ey modified. ' | 

he parties have now come to this Court 
in second appeal Appeal No. 609 of 1925 
is the plaintiffs’ appeal and Appeal No. 540 
of 1925, the defendants? appéal. “Our judg: 


184 


_ ment in this, PEN will govern both the 
‘appeals? 

: Wearerelieved ofthe necessity of nar- 
“Taling” atlength the facte of this litigation, 
“as the judgment under appeal summarises 

.- very clearly all the questions in debate. 

`The learned Subordinate Judge has dis- 
cussed the whole evidence at length on all 
the important points. 

We take up the plaintiffs’ appeal first. 
This appeal has been pressed before us upon 
two grounds only :— 

(1) The plaintiffs are entitled to claim 
acconnts in respect af the produce of three 
` ‘mangoe trees, called Belha, Tuhroo and 

Koeliya comprised in the mortgage. 

(2) The plaintiffs are entitled to receive 
the profits of the entire groves celled Ram 
Begh, Lehrwa, Harikabatwar and Pharendhi 

'to'the extent of half realised by the defend- 
ente in respect of the entire groves. 

We think these pleas are not pleas. of 
any substance and the plaintiffs’ appeal is 
‘concluded by findings of facta. The trees 

-in dispute mentioned above admittedly 
stand,on the land which is included in a 
in patti not, comprised in the mort- 
gage. ‘The learned. Subordinate Judge has 
found, on evidence, that thé land on which 

‘the, said trées stand is included in a 
patti which’ belongs to the defendants and 
that, the trees in, dispute also belong to the 
defendants, 


These findings, being findings of facte 


based upon admissible evidence, must be 
accepted in second appeal. It must be 
borne, in mind that there is no jurisdiction 
to entertain a second appeal on the ground 
of even an erroneous findingof fact, however 
' gross or inexcusable the error may seem to 
be [see Durga Chowdhrant v. Jewahir Singh 
Chowdhri(1). It should, also be borne in 
mind that, where documents which are 
mere pieces of evidence, are considered by 
the lower cu eae Oourt in determining 
questions of facte, findings based on con- 
structions of or inferences drawn from such 
documentary evidence cannot be questioned 
in second appeal [see Midnapur Zemindary 
Co., Ltd. v. Uma Charan Mandal (2)]. 
As regards the groves mentioned' &bove, 
the learned Subordinate Judge was. per- 


) 18 O 23, 17 I. A.122; 5 Bar. O. J..560, 9 Ind. Deo. 


ü 
(x. E 
fed Cas, 482; etl A L. 3.728; A. LB. 1933 
p. Ter: 4 PeL. T EI: L. T. $91, (1923) M. 
W. N. 832; 45 M. L. J. it Bom. L. R. 1987; 40 
Q L. 3.16; 39 0. W. N. |31 (P. ©). 
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fectly right in passing the order in ques- 
tion. He was not satisfied with the evi- 
dence given by the plaintiffs’ witnesses 


, about the profits ofthe groves. He rejected 


the evidence and having considered the 
statements made by the Pleaders of the 
parties about apportionment of the profita 
of the groves, agreed with the learned 
Munsif in holding that the entries in the 
khetaunis should be taken to be correct. 
Under these circumstances there is no force 
in the plaintiffs’ plea mentioned above. We 
think the plea was rightly rejected by the 
learned Subordinate Judge.. 

The plaintiffs’ appeal thus failsand must 
be dismissed. 

Now we take up the defendants’ appeal, 
‘We think there is no force in this appeal 
also. 

This appeal has been pressed befoia us 
upon one ground, only. 1t is contended that 
the lower Courts should not have allowed 
interest on surplus profits a ht be 
found. due to the plaintiffs, er the 
terms of the mortgage-deed, faa the 
20th January, 1899, the surplus was to be 
returned immediately to the mortgagors. It 
has been found in this case that the mort- 
gagees instead of keeping and producing 
the correct accounts have been guilty of 
producing false and suspicious accounts, 
have raised numerous wrong pleas and are : 
guilty of dishonesty. Under these circum- 
stances we think the lower Courts were 
quite justified in awarding interest on the 
surplus profits in the hands of dishonest 
mortgagees. The rate of interest (one 
per cent. per mensem simple) fixed by the 
lower Courts is not unreasonable under the 
circumstances of the case. We are not, 
therefore, prepared to accept the defend- 
ants contention mentioned above. 

The other pleas raised in the memo- 
randum of appeal are not pleas of any sub- 
stance. They were not pressed by the 
appellants’ learned Counsel and we dismiss 
them at once from consideration. 

The result is that the defendants’ appeal. 
also fails and must be dismissed. 

We dismies both the appeals with costa, 
The decree of the lower Appellate Court is 
confirmed in all respects, 


Z. E Appeals dismissed. 
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. ° OUDH CHIEF COURT. 
SagoND OrviL Appaat No. 443 or 1925. 
Oetober 22, 1928. 
Present;—Mr. Justice Hasan and 
Mr, Justice Raza., 
| "RAMPADARATH- —DRHPBNDANT — 
APPELLANT 


versus 
GANGA PRASAD-—PLAINTIFF 

AND OTHS2S—DAFBNDANTS—R&SPONDHRTS. 

Co-sharer—Joint thekadar—Suit for profis— 
not actually collected—Jowmi thekadar, when liable 
acoount for. 

In a suit by a thekadar for his,share of the profits 
against a joint thekadar, the latter. can be made Hable 
for the profita which he has not actually collected only 
' where the fajlure to collect such profits is proved to 
Ae pesn dus to the defendants negligence or mie- 

uci. 
“uhammad Inayat Husain v. Muhammad Karamat 
Ullah (1), relied on. 

Second. civil, appeal inst a decree of 
the First Subordinate Judge, Bahraich, 
dated the 29th May, 1925, modifying that of 
the Munsif, Bahraich, dated the 20th Feb- 
ruary, 1925. : 

Messrs. R. B. Laland Raj Narain Shukla, 
for the Appellant. 

Mr. Ram Prasad Verma, for the Respond-. 
ent. 

JUDGMENT.—This is an appeal by, 
the defendant No. 2, froma decree of the 
First Subordinate Judge of Bahraich, dated 
the 29th of May, 1925, in a suit for rendi- 
tion of accounts, modifying a, decree of the 
Maunaif of Bahraich, dated the 16th of Feb- 
ruary, 1925, 

The facts of the case 80 far as it is neces- 
sary to state them for the purpose of dis- 
posing of this appeal are as follows :— 

The parties are joint thekadars of villages 
Rajapur and Bakhsuhiya in the District of 
Bahraich. The, plaintiffs share is 2 annas. 
It is admitted that the. defendants Nos..1. 
and 2 make collections and have to keep. 
accounts. The present suit was brought 
by the plaintiff for rendition of- accounts 
for the years 1329 to 1331 Fasli. 
fendants admitted their liability.to render. 
accounts. A preliminary decree was passed 
on the 28th of November; 1924. The final 
TTN was pasged on the 16th'of February, 

‘The learned Munsif.gave the plaintiff a- 
decree for Ra. 337-9-5 and costa against the 
„defendants Nos, 1 and 2. The plaintif, 
appealed and the defendants filed cross- 
objections, The result was that the learned 
First Subordinate Judge modified. the 
deeree of the-learned Munsif and gave the 


to, 
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plaintif a decree. for Rs. 671-8. and, costa 
against the defendanta Nos. 1 and 2 jointly. 
“The defendant No.2 has now appealed.io 
this Court. ` : 


. ^ Tha only point for determination in this 


appeal is: whether the plaintiff should get 

profits on the groes- rental or on actual colleo- 
tions, The learned First Subordinate Judge 

hae. allowed. profits on the grogs-rental. The 

defendant. No. 2 challenged the finding on 
< that point. 

In this case it was for the plaintiff to 
allege and prove negligence or misconduct 
on the part of the defendants if he wanted 
to charge them with the liability, to pay 
he. profits on the grossrental. He has, 
however, failed todo.so. Even in a suit 
by a recorded co-sharer against a Lambardar 
for his recorded share of profits of a mahal 
in which the plaintiff seeks to make the 
defendant liable not only for the profits 
which the latter has actually, collected: but 
for. those, which through: groes negligence 
or misconduct he has omitted to collect the 
burden of proving such negligence.or mis- 
conduct rests in the firat instance on the 
plaintiff [see the-principle of, the. decision 
in the case of Muhammad Inayat Hussain. 
v. Muhammad Karamat Ullah (1)). 

The result is that the decres of the lower 
_Appellate Court is modified., The. plaintiff 
will now get a.decree for Ra. 582.19-0 in- 
stead of Rs. 071-3-0 awarded by. the Oourt 
below. He will also get his. costa on 
Rs. 582-12-0 in the Court&.below. In the 
circumstances of the case we make no order 
as to. costs in. this Oourt. 

AN. å. Decree modified. 

(1) 12 A. 301; A. W. N. (1890) 131; 6 Ind. Deo, (x. 8) 
939 (F. B. a 
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e 
MADRAS HIGH COURT, 
APPRAL aGarner Oxpue No. 347 or 19094: 
September 22, 1926. 
Present:—Mr. Justice Devadoss and: 
Mr: Justice Sundaram: Ohetti: 

ALAMURI PUNNIAH—Raaponpsnw No. 2 
—APPELLANT 


versus. 
Furu SAGARAJEE KASARMAL,: 
TENALI AND oTHERS—PRTITIONBES— 
RESPONDENTS. , 
Provincial Insolvency Act (V of 19805, 6. 5—Part-. 
mers, liability of, on joint. debi —Séparate acte of 


186 
dnsolyeney— gla. petition to adjudge all as insals- 
ents, whether maintainable—Jornt act of insolvency, 
Whee necemary. 5; SEIN EN. 2 à 

Where two partners are li&ble'to a creditor under a 
Joint debt and each of them is alleged to have com’ 
mitted acts of bankruptcy, during the continuance of 
the joint debt, by. making ertain alienatione with: 
a view to defraud or defeat the creditors of the firm 

with the object of "giving a fraudulent preference, 
a single petition fot adjudging both’ of them ag in- 
solvents cannot be deemed to he unsustainable merely 
because they havenot committed a joint act’ of in- 
polvaticy. 6 test is, whether if the application were 
treated aa a suitit would be bad for multifarious 
ness. [p.188,cól 3.]- KANANG - 

Bolisetti Mamayya r. K. R. Rice Mill Co. (1), fol- 
lowed, . : zi mad nee at al 

' Appeal against an order of the District; 
Court, Guntur, dated the 3rd April, 1924, in 
L P. No. 43 of 1923. did 
. Mr. B. Satyanarayana, for the Appellant. 
. Mr. B. Somayya, tor the Respondents. 


JUDGMENT.—This.appeal arises out 
ofa petition filed bya creditor to adjudge’ 
respondente Nos. land 2 insolvents. The 
9nd respondent ia the son-in-law of the Ist 
respondent.» `> Des : 

The'main contention.put forward' on be- 
half of the appellant here (who was the 
9nd respondent in the lower Court) is that 
a single petition for adjudicating both the- 
respondents as ‘insolvents is bad for mis- 
joinder, and, therefore, unsustainable. 

here is no doubt that they are liable 
to the petitioner for a joint debt. The 
learned District Judge has also found upon: 
the evidence on record that they are also 

artners. That finding has been challenged 
efore us but we are satisfied that the 
inference drawn’ by the learned Judge is on 
the whole correct. Each link in the chain 
of circumstances adverted to.by him may. 
be inconclusive by itself, but the cümula- 
tiye effect of all the linke justifies his con- 
clusion. Weare not prepared to differ from 
him on this.point. It is, however, contend- 
ed by Mr, Satyanarayana that a single peti- 
tion against oth the respondents is un- 
- sustainable, unless it is shown that they 
are guilty of joint act or acte of insol- 
vency. eo ations on page 186 in 
Williams on Bankruptcy. Practice (13th 
Edition) are pertinent to the present case: 
‘In ordgr-to sustain & joint petition against 
typ or more persons, it: is necessary that 
some acts of bankruptcy shall have been 
.committed by each of them. This may be 
& joint nd of bankruptcy; but it.is not 
ite thgt they should have committed 


requisite 
À joint act of "bankruptcy .or that :théy 
should dll have committed -an act: of bank:- 


CoU ADAMUED PURNUGA V, BAGARAJNA EASARMAL, 
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ruptcy of the same kind; and in order to 
support a joint petition against all the 
members of the firm, the acts of bankruptcy 
must have been committed during the con- 
'tinuance of a joint debt and the petition 
must be founded on a joint debt ° 
Weare of opinion that where two partners 
are liable to a creditor under a joint debt 
and each of them is alleged to have com- 
mitted acts of bankruptcy, during the con- 
` tinuance of the joint debt by .making cer-) 
tain alienations with a view to defraud or. 
defeat the creditors of the firm or..with 
the -object of giving a fraudulent pre-: 
ference, a single petition’ for adjudgihg 
both of them as insolvents, cannot be deem- 
ed to be unsustainable merely because they. 
have ‘not-committed a joint aet of, ipic 
vency. The test is, whether if the application 
were treated as a suit the suit would be bad 
for multifariousnegs, as was held in Boliseiti. 
Mamayya v. K. R. Rice Mill Co (1) Ta, 
that case, the members of a joint .Hindu 
family were sought to be adjudged” infol- 
vents. It seems to us, that that decision 
does not go to the length of laying. down 
that, if the acts of insolvency are not joint, 
but separate, 8 single petition would not 
lie, though it would not be bad -for multi- 
fariousness, when treated aga suit. If the 
act of insolvency committed by each part- 
ner would be one of the circumstances 
affording a cause of action against him, it 
has still to be shown that the two causes 
of action cannot be made the subjéct of 
.trial on a single application as it would. 
amount to & misjoinder. Weare unable to 
find such inconvenience as would make it 
obligatory on the Court to ask the petitioner- 
to confine his case to one of the respondents 
by way of election. We hold that there is. 
no legal bar to the maintainability of a 
single ‘petition. against both the jojnt; 
debtors who are also partners in this case.’ 
As for the question whether the 2nd re- 
spondent is shown to have committed an 
act or acts of insolvency, we cannot cay 
that the learned Judge is wrong in his’ 
inference. The alienations effected by the, 
2nd reepondent are mortgages under Exe. O, 
and CI, one of which was in favour of his 
own wife's sister's husband. There is a, 
cloud of euspicion hanging over these trans- 
actions which would comé undér cle. (b) and * 
(c) of:s. 6 of the Act. We"hold that ihe; 


D 68 Ind. Oas. 016; 44 M. 810; 29 M. L. T. .288;. 
(1991) M. W, N, 330; 40 M L. J. 570; 14 L. W. 428 
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ordér of the District Judge is correot, and . 


-dismiss this appeal with costa. 

The respondent isentitled to his costa 
.in the lower Court. We allow the memo- 
randum of objections. The respondent 
“will add the amount of his costs to the 
«amount already due to him. 

Y. N. Y, Appeal dismissed. 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
. Saconp Orvis APPBAL No. 506 or 1925. 
September 30, 1926. 
Present: —Mr. Hallifar, A. J.O. 
. BIKRAM AND O1HERS— PLAINTIPES— 
APPBLLANTS 
versus 

| Thakur GANESH SINGH AND oTHHRS 
" —DarawxvANTS— RESPONDENTE. 

Ò P. Tenancy Act (I of 1980), ss. 11, 85—Occupancy 
‘hKolding—Swurrender—Ht wer to surrender 
whether absolute - Aser ionar, w can impeach. 
< Under the O. P. Tenancy Act a Hindu widow has an 
absolute r to surrender to the landlord her occu- 
pancy MM inherited by her from her husband 
and a surrender by her cannot be impeached by the 
reversioners of her husband for want of legal neces- 
wity. [p.188, cols. 1 & 2) 


Appeal against a decree ofthe Addi- ' 


tional District Judge, Bilaspur, dated the 
31st August, 1925, in Civil Appeal No. 98 
of 1925. 

- Mr. G. R. Deo, for the Appellants. 

- Messre. V. Bose and P. N. Rudra, for 
the Respondents. 


JUDGMENT.-—The last fof the three 
grounds of appeal seeks to 1e-open a ques- 
tion of fact decided against the appellants 
in what purports to be a different form. 
The suit against them was based on a 
surrender on the 12th of August, 1922, by 
a Hindu widow of am occupancy holding 
inherited by herfrom her husband. The 
widow, Safuri Ohamarin, died in 1923. 
The defendants pleaded that "in 1921 
Musammat Safuri became ingane and quite 
devoid of common. ,Bense," and that she 

as "quite insane" at the time she exe- 
nated the deed of surrender, It has been 
ound on the evidence that her alleged i in- 
sanity has not been proved, and it is now 
urged in appeal that it should be held that 
in exesuting the deed of surrender Safuri 
did not act voluntarily or with kaowledge 
of what she was doing, because she is 
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proved to have beenat least of weak intel- 
lect, if not actually insane. 

The plea is certainly not permissible, 
butan examination of it shows that it must 
fail anyhow. Not one of the defendants 
went into the witness-box to support it, 
but they put in three caaste-fellowa to do 
so. The first Dukalu (D. W. No. 1) is’ re- 
corded as saying: “Musammat Safuri bad 


. become mad since 2 years before her death 


and she used to take off her clothes and 
go naked sometime and, therefore, we 
used to'avoid her owing. to shame and 
she used to remain without food for a 
few days owing to derangement of her 
mind...... I don't know if Musammat Safari 
got mad before or after the execution of the 
surrender deed." Sukhandi Chamar (D. 
W. No.2) said: "Musammat Safuri had 
become insane since 2 years before Her 
death and used to talk in an irrelevant 
way and so she struck me as mad...I did 
not see Safuri going naked in the vil- 
lage. She had come to Bilaspur during 
her insanity." The third witnees Itwari 
Ohamar (D. W.No. 9) said only: “Musam- 
mat Safuri had become an idiot for 2 years 
till her death," 

It is idle to contend that though this 
evidence fails to prove what was alleged, 
that the woman was insane during the 
whole of the two years, it still proves that 
she was lacking in understanding at some 
times, and that the day on which she exe- 
cuted the deed of surrender was one of 
them. But further any such suggestion is 
completely rebutted. The registration en- 
dorsements on the deed show, as the learn- 
ed Additional District Judge has póinted 
out, that she appeared before the Sub- 
Registrar and admitted execution of thp 
document and receipt of the eee pa 
mentioned in it without showing any si 
of a failure to understand the transaction 
completely. 

The plaintiffs first witness, Mikaisinad 
Khan who wrote the deed said it was exe- 
cuted in his presence and “the executant 
was then of sound mind and she had no 
mental derangement. The document was 
read over to her and she admitted all its 
terms.” Sukaru Chamar (P. W. No. 2) who 
attested the execution of the deed said: 
"Musammat Safuri was. then in good con- 
dition of mind and body and was in the. best 
of her sensesand had nomental derangement 
or disorder.” The last witnesajs tHe plaintiffs’ 
mukhtiyar and he also said: “Musammat 
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‘Saturi... was of sound mind till her death." - 
I find it ved affirmatively that Safuri 
. executed the deed of surrender voluntarily 

and with full knowledge of what she was 
doing. 

Bat the main: ground of appeal is the 
contention that the surrender to the land- 
lord: by a- Hindu woman ofa tenancy in- 
herited from-a male, like a transfer by her 
of any other property so inherited, is in- 
< valid against that male's reversionary heirs 

unless there was legal necessity for mak- 
ing it. The contrary view was very clearly 
expressed. in. Vithu v. Mendri (1) and 
Dajiba v.. Raghunath (2) which Iam bound 
to follow unless they are distinguishable. 
It is sought to distinguish both cases on 
the. ground that they deal with the old 
Tenancy: Act.of 1898; not the present Act 
of 1920, The difference in the law arising 
out of theomission: from the Tenancy Act 

1920 of the provisions of. 36 of the Act 
of 1898 seems to make: it: still more im- 
possible under the present Act to set aside 
the surrender. The suggestion that the 
later of the two cases can be distinguished 
by the fact that: the holding in question 
there was an absolute occupancy holdin 
does not apply to Vithu v. Mendri (1) and 
anyhow the reasons stated in the judgment 
in.the former.case in respect of an absolute 
occupancy holding apply with even greater 
. force to an occupancy holding. 

It is next urged that the decision of the 
gnestion in both judgments is wrong and 
jt ought to be laid before a Bench to be 
examined again. The reasons advanced 
for regarding the view that has: prevailed 
for so long.as incorrect are those set out 
at a an in- the judgment of Kinkhede, 
A. J. O, in Wasudeo v. Bhiwa (3) which 
was decided by.a Bench of this Court. But 
the question was not one that fell to be 
decided in the case: e question for'de- 
cision was that ofthe devolution of the 
tenancy.on the death.of the widow who 
held it, not, that of her rights’ in: respect 
of it, while she held it. Many reasons Bre 
given..in, support of the conclusion stated 
incidentally, that & Hindu woman. cannot 
Surrender an Pih e holding inherited 

e landlord except: for 
or with the consent of the 
ut, if I may sèy go with 
Q)-4Tdd. Cas 792; 5 N. L. R, 172, 
» (2):20:1hd, 820; 9 N. L. R. 126. 
(3) MaE w 44; 31-N. L. R. 62; A, L B, 1925 


legal ` Keera 
. Teversioners, 
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respect, they have not convinced me of the 
correctness of the proposition, particularly 
in face of the fact that the only surrender 
of that kitid in the case was treated as per- 
feetly' valid all through it. 

There appears, on the contrary, to bea 
simple but cogent reason. for regarding 
the view that has prevailed in this. Court 
for so many years as correct. An agri 
cultural tenancy is exactly the same as any 
other tenancy, such as that of house, ex- 
cept for enlargements or restrictions made 
bv the Tenancy Act in therighta or liabil- 
ities of either party to the contract. The 
only difference with which we are now con- 
cerned between an agricultural tenancy 
and tenancy of a house is that made by a. 
llofthe Tenancy Aot 1920. That is the 
only provision I havé ever heard cited aa 
limiting a Hindu women’s power to sure. 
render an occupancy holding inherited 
from a male, : 

But that section says nothing about her 


rights asa tenant; it merely says, in its 


effect on Buch a case, that the tenancy shall 
pass on her death to her husband's heirs 
and not toherown. A-tenaney, like any 
other contract, is personal and without 8. 
11 the unexpired term of any tenanoy held 
by a Hindu woman would pass on her 
death to her own heirs, however she ac- 
quired it. Section 11 alters that in respect 
of an agricultural tenancy acquired by in- 
heritance from a male, and makes it pass 
to the heirs of the male instead of her 
own. Butit alters nothing else, and she 
has the same rights in respect of the 
contract of tenancy while it exists as if she 
had made it herself with the landlord. The 
words of the seétion show very clearly that 
its scope is limited to the way 1n which : 
occupancy rights are to pass. | 
Another conclusive argument in support 
of the absolute right of surrender in suck 
ases is to be found in s. 35 of the Tenancy 
Act. If there . were: no such’ right, the 
tenant and landlord could attain exactly: 
the same result if the holding’ were létt 
fallow and the rent left unpaid fora yéar 
and the tenant were'to goto another vil- 
lage at the end of the year ostensibly bat 
not necessarily infact without any intention’ 
of returning. She might-wish to resile from 
her agreement later, but her application for: 
reinstatement unders. 36 would inevitably- 
fail because it would be clear that she did: 
intend to abandon the holding. The éame 
thing could be done under a. 35 (4) of the" 
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Act of 1893, by what was called "implied 
surrender”; that took two years, but 1t did 
not require the intervention of a Revenue 
Office: nor the absence of the tenant from 
the village. It is impossible to suppose 
that the Legislature intended to restrict the 
power tosurrender directly, and yet pro- 
vided this very simple way of evading 
that restriction. : 
Regarding the matter from the point 
of view of the- landlord, the reasons for 
holding that such a surrender can be made 
are also 
çontract of perpetual lease between bim 
and a Hindu tenant who died leaving his 
wife or daughter or mother as his only 
heir could only be cancelled with the joint 
consent of the tenant at the time and the 
reversionary heirs of the last tenant. That 
would mean that by the death of the other 
party to the original contract the landlord 
would be deprived of no small part of 
his rights under it. The words ofs. ll of 
the Tenancy Act as they stand cannot be 


' read as bringing about any such result, 


nor can they have been even intended to 
0 80. ; 

As Drake-Brockman, J, O., said in Dajiba 
v. Raghunath p such an interpretation of 
the law would also mean that ‘a landlord 
might have to deal with a reversioner's 
claim as much asa century after the death 
of the tenant from whom descent should 
be traced: take for instance the case of a 
tenant who leaves a girl-widow and an in- 
fant daughter,the women succeeding one 
after the other and the daughter surrender- 
ing at the very close of along life.” In 
speaking of a century the learned Judicial 
Oommissioner seems to have added the 
two concurrent lives together; it is hardly 
likely that the infant daughter would live 
for a hundred years. But the argument 
is equally sound and if we substitute half 
& century or three quarters of & century 
for the period mentioned, it becomes 


'Bironger if we take the case of a female 


heir to & tenancy surrendering it at the 
beginning of a long life. 

I amin entire and respectful agreement 
with the decisions in the two cases dis- 
cussed. They are not in conflict, as has 
been explained, with the actual decision in 
Wasudeo v, Bhiwa (3) or with that in any 
of the cases there mentioned. Each of those 
cases deala with the paesing onthe death 
of a Hindu woman of a tenancy inherited 
by her from a male and still held by 
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strong. It it could not, then a: 


certain rights in the property sold is not admissible 
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her up to her death, not with her rights 
and habilities in respect of it during her 
life. The appeal wili be dismissed and 
the appellants must pay the whole of the 
costs ot both parties in all three Courts. 
The Pleader's feerin this Court will be fifty 
rupees. 
G. B. D. Appeal dismissed, 
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CALCUTTA HIGH COURT, 
Lurrers Paranr APPHAL No. 6 oF 1926. 
June 25, 1926. 
Present:—Sir Lancelot Sanderson, Kr., 
Chief Justice, Mr. Justice Panton and 
Mr. Justice Graham. 

FBROJENDRA KISHORE ROY 
CHAUDHURI—Daranpanr— 
| APPHLLANT 
versus. , 
MOHIM OHANDKA BHATTAOHARJI 
AND OTHHRS— PLAINTIFFS— RBSPONDHNTS. 


Evidence Act (I of 1872), ss. 18, 167—C. P. 
y E 1908), a. UR as EE E 


determine issue—Landlord and tena 
of rent— Rent-free tenure—Reeord of 
in—Presumption—Land held wuhout 
rent, effect of. 

A recital in á-sale-deed that the vendor. 


nt 
Right, entry 
payment of 


in evidence in a suit between the vendor or his suc- 
ceseors-in-interest and third persons in which a 
dispute arises as to whether the vendor had or had 
not such rights in that property. [p. 184, ool. 1] 
There is great difficulty in applymg the provisions 
of s. 167 of the Evidence Act to the generahty af cages 
which come before the High Oourt on second sppeal, 


aamuitted, is suílicient to warrant the 
Oourt below. The ‘High Court cannot decide that 
question without examining in detail the other evi- 
dence and determmung as a question of fact, whether 
it is sufficien} of iteelt to warrant the lower Court's 
finding. [p. I97, col. Er 

The only cases w. the High Court ofn with pro- 
priety dispose of under such circumstances wiihoet a 
remand are those where, independently of the eyr 
dence improperly admitted, the lower Court has 
apparently arrived at ite canclusion upon other 
grounds. Where this is clear from the judgment, a re- 
by cles Oi has oF atente th d tion open 

no i 

Na | e decision upon 
~ Under the provisions of*s, 108 of the O, P, O., hows 


150 


ever, where” the High Court finds in second appasl 
that an issue of fact has been determmed by tha 
-lower Cowt upon:evidence, a portion of which was 
not admissible, 1t is open to the High Court to detar- 
mine that issue jteelf. [p. 198, col. z.] 

A remark in the Record of Rights that certain land 
is liable to be assessed with ient although no rent 
has been paid in respect of is carries with it the 
presumption of correctness under the provisions of 
s 1038 of the Bengal 'l'enancy Act and the mere fact 
that rent has not been paid in respect of the land 
coupled with the fact that the persons in occupation 
of the land have been in of it for an in- 
definite dis not enough to rebut the entry end 
to estab that such persons are holding the land 
rent-free, [p. 181, col. 2; p. 188, ool. 2.) . 

» Letters Patent appeal against the dis- 
sentient judgment of Mr. Justice Ouming 
in Second Appeal No. 2467 of 1923, dated 
the 8th February, 1926, affirming the decree 
of the Subordinate Judge of Mymensingb, 
dated the 11th August, 1923, revereing that 
of the Additional Munsif, Iswarganj, dated 


the 20th February, 1923, 
JUDGMENT. 


Cuming, J.—The facts of the care 
out of which this appeal arises are briefly 
these: 

The plaintiff sued for the assessment of 
a fair rent on a certain plot of land some 
9.48 acresin area and arrears of rent for 
the years 1325—1328 with the usual cesses, 
His case was that the defendants had an 
occupancy right only in the land. The 
defence was that the land was held rent- 
free. : EM 

The first Court decreed the plaintiff's 
suit. The Court of Appeal held that the 
defence had proved tbat they had been in 
possession of.the land for & long period 
(some 80 years at least) without paying rent 
and from this fact he inferred that the ori- 

al grant was a rent free one and dismiss- 
ed the plaintiff's suit. 

e The plaintiff has appealed and he has 
put forward three contentions, (1) That 
the lower Court wrongly admitted in evi- 
dence a certafn kobala Ex. A. The kobala 
was executed in 1281 by one Govinda, the 

redecessor-in-interest of the defendants 
by which he purported to sell the land in 
dispute &ogether with some other land to 
hia sister. In the document the vendor 
described his title as a nishkar brahmattar 
right. 

The appellant contends that this state- 
ment is notadmissible in evidence against 
him, as he was no party to the document 
and also that agit was s benami document 


Mr 
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there was no real transaction and so for 
that reason only s. l3 of the Evidence Aot 
would not make the statement admissible. 
P respondent relies ong. 13, Evidence 

ct. 

Section 13 is divided into two cls. (a) 
and (b). 

(a) ia as follows:—Any transaction by 


-which the right or custom in question was 


claimed, created, modified, recognised, as- 
serted or denied. The respondent contends 
that by the sale the nishkar right was 
claimed or asserted. < 
Now the transaction was the sale of the 
property. Can it be said that the nishkar 
right was asserted or claimed by this sale ? 
I think not. All that could be said to 
be asserted by the sale was that the ven- 
dor had some saleable interest in tle pro- 
perty, not what the nature of that saleable 


‘interest was, 


The nishkar right ofthe vendor was no 
doubt asserted in the document by which 
the sale was effected but not by the trans- 
action orsale. Olause (a) does not, I think, 
help the respondents. We must then con- 
sider cl. (b). Olause (b) is divided into two 
parts, first, particular instances in which 
the right was claimed, recognised or exer- 
cised. ^ 

The respondent would contend that this 
= an instance where the right was claim- 


I do not think so. It is, no doubt, an 
instance in which the right is asserted but 
to assert a right is not the same as to claim 


it. 

This, I think, is clear from the fact that 
in ol. (a) both words are used. "'Olaim," I 
think, must mean that the right is aseerted 
to the knowledge and in the presence of 
the person whose right will be derogated 
by the establishmentofthe claim. The 
mere assertion of the right in a document, 


,to which the person against whom the right 


is asserted, is not a party and of which he 
knows nothing isnot to claim the right, 
This part ofcl. (b) does not help the re- 
spondent. : 


Neither does the second partof cl. (b) 
which is as follows:—“Instance in which 
its exercise is’disputed, asserted or depart- 
ed from." The mere statement in the deed 
of sale that the vendor had a riishkar right 
cannot be said to be an instance when the 
exercise of the right was asserted. It is 
difficult for me to conceive how a nishkar 
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transaction right can be exercised ercept 
perhaps by the refusal to pay rent. 

There is a further argument that has 
been put forward by the appellant. The 
Court has found that the sale was a ficti- 
tious one, I have considerable doubts whe- 
ther the execution of a benami document 
by which nothing really passes can he 
called a transaction.. It 1s obviously a fic- 
titious transaction and as such would not 
come within s. 13. 

I amof the opinion that the kobala, Ex. 
A, is not admissible. I do not, however, 
think that the admission vitiates the deci- 
Bion. of the lower Appellate Court. ‘It is 
to be noted that it was admitted without 
objection in both the lower.Oourts and the 
objection is raised for the first time in 
second appeal. It has not even been speci- 
fically taken in the ground of appeal. 

Had the objection been taken in either of 
the Courts of fact, it could then have been 
dealt with. It seems to me to be unfair 
to allow & party in second appeal for the 
first time to object to the reception of evi- 
dence with the possible necessity of the case 

sing sent back for rehearing. - 

. Neither do I think that the Oourt re- 
lied on this piece of evidence in coming to 
ita decision. 

- Reading the judgment as a whole I think 
it is quite clear that the judgment is really 
based on the inference which the Gourts 
drew from the long and uninterrupted pos- 
session without paying rent. 


' In such & oase it is not necessary to send 
back the case to be re-conmidered excluding 
the inadmissible evidence. See the case of 
Womes Chunder Chatterjee v. Chundee Cuurn 
Boy Chowdhry (1). I do not thiuk, there- 
fore, that the admission of this evidence 18 
& ground for interfering with the decision 
ofthe lower Oourt. The next contention 
put forward is that the Settlement Record 
shows that the land is liable to pay rent 
and that in accordance with a. 103B, Bengal 
Tenancy Act, there is a presumpuon of 
the correctness of the entry. The lower 
Appellate Oourt has not considered the 
record or definitely found thatit had been 
rebutted. There is little substance in this 
contention. The learned Judge had obvious- 
ly the Settlement Record betore him, for he 
twice refers toit. -No doubt he does not 
state in so many words that the entry in 
the Settlement Record has been rebutted 


V (1) 7 O, 203; 8 Ind, Dec, (x, B.) 787, 
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but it is perfectly clear from &, perusal of 
the whole judgment that this is what he 
has found. The effect of the presumption 
in the Settlement Record is to throw on the 
defendant the burden of proving that his 
landis notrent-paying. The learned Judge 
has obviously dealt with the case from this 
point of view. ee 
. “He dealt at some length with the ques- 
tion whether the defendant has or has not 
ever paid rent. He finds that he has not 
done so for some 80 years at least and, 
from that fact draws the inference that 
the land is rent-free, or, in other worde, , 
that the entry in the Record of Righta that 
itis liable to pay rent has been rebutted. 
A perusal of the judgment makes it clear 
that he placed the onus of proving the 
rent-free nature of the holding on the de- 
fendant. 

The last contention would seem to be 
that the learned Judge was not correct in 
holding that long possession without pay- 
ment of rent raises the presumption ofa 
rent-free title. It, no doubt, would have 
been more correct to say that long and 
uninterrupted possession without the pay- 
ment of rent entitles the Courts to présume 
or perhaps more correctly to infer that 
the original grant wasa rent-free one and 
I think, reading the judgment as a whole, 
this is what the learned Judge meant, 

No doubt, in one portion of his judgment, 
he uses the expression that long possession 
without paying rent raises the presump- 
tion of a rent-free title, but before this he 
had after discussing the evidence and finds 
ing that defendant had never paid rent re. 
marked that in such circumstances ‘the 
proper inference to be drawn was that th 
defendants held under a rent-free title, Thi 
learned Judge in dealing with the case 
had before him the deciaion of this Court 
reported as Biprodas Pal Choudhury v. 
Monorama Debi (2) and Nawab Ali v. Bi. 
rendra Kishore Monikya Bahadur (3) where 
the law 15 stated on the particular point and 
1 have no reason to think he misunderstood 
these decisions. i 

Lastly, it was argued that the plaintiff's « 
right as proprietor having been admitted 
it was for the defendant to show that he” 
had a rent-free title. I think that is what 
the learned Judge has done. He has gone 
into the case of the defendants that it is 
nishkar and having found that proved then 

47 Ind. Oas. 49; 28 C. W, N. 396; 45 0, 
{ 34 1nd, Gas 424; 29.0, Rea DAD O° OH 
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states that the zemindars must then prove 
that itis rent-paying. He has for his au- 
thority in so dealing with the case a de- 
cision of this Court [see Biprodas Pal Chou- 
dhury v. Monorama Debi (2).] 

This objection has no substance. 

I would, therefore, dismiss the appeal 
with costs. . 

Thb result is that the appeal fails and is 
dismissed with costa. 

Mukerji, J.—This appeal arises out of & 
suit for assessment of rent and for recovery 
of arrears of rent. The plaintiff's’ case 
is that the defendants are in possession of 
the lands in suit tnder him, in ordinary 
jote right and they have been recorded in 
the finally published Record of Rights as 
“madhya satyadhtkaris,” that is to say, 
tenure-holders who do not pay any rent but 
are liable to be assessed with rent. The 
defendants alleged that the lands are ntsh- 


kar brahmattarand arenot liable to beso 


assessed. 
The Mansif decreéd the suit, but on ap- 
peal the Subordinate Judge has dismissed 
it. The plaintiff has preferred this second 
appeal. doe 

A preliminary objection was taken to 
the competency of the appeal on the ground 
that it je barred by reason of the provisions 
of s. 153 of the Bengal Tenancy Act. Iam 
of opinion that this objection should be 
overruled, aa the decree appealed from, by 
overruling the plaintiffs contention as to 
his right to have the rent assessed and 
giving effect to the defendants’ contention 
that they hada nishkar brahmatter right, 
ina suit in which assessment of rent was 
claimed, decided a question of the amount 
ef rent annually payable. 

On the merits I have the misfortune to 


differ from the order which my learned: 


brother desires to pass in this appeal. I 
am clearly of opinion that the-appeal should 
succeed, and that upon two main grounds, 
if not on a third ground as well. 

~The first ground is to the effect that the 
entry in the Record of Rights as regards 
the assessability of the land to rent creates 
a presumption in plaintiffs favour , and 
‘that presumption has not been taken into 
account at all by the learned Subordinate 
Judge. The learned Judge has referred to 
the Settlement Records in three places in 
his judgment: onca when he has set out 
the plaintiff's case, again when he haa 
remarked that the.lands are recorded as jote 

. gf Gopinath (the grandfather of the de- 


wag Dess . . 
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fendants), and a third time when he haa 
adverted to the fact that the defendants 
were recorded as being in possession of the 
land. There is nothing to indicate that 
he had in his mind the presumption which 
the entry creates or that he has thrown 
this presumption into the acale when weigh- 
ing the evidence. The respondents’ answer 
to this contention is two-fold. It is said 
in the first place that every Subordinate 
Judge, and especially this learned Judge 
who, itis said, is an officer of great ex- 
perience, must be supposed to know that 
such a presumption arises under the law ` 
and, therefore, it must besupposed that he 
has taken it into account. In the next 
place it is said that the plaintiff himself 
disputed the correctness of the entry in 
so faras it records the defendants as tenure- 
holders and, -therefore, did not rely on it, 
and under such circumstances the presump- 
tion does not arise. As regards the firat 
answer it is truethat every Judge is presum- 
ed to know the law that he administers; so 
also is every litigant; but we can only go by 
the judgment which is before us. The 
law enjoins that the Judge in dealing with 
& case which is open to appeal must give 
his reasons for his decision. If in the 
decision no reference is made to such an 
important presumption of law as this and 
if from nothing that has been expressed 
in or can be implied from the decision it 
can be gathered thatthe Judge had it in 
his mind, I find myself unable to act upon 
& mere supposition of this character. As 
regards the second answer it is not correct 
to say that the plaintiff himself repudiated 


‘the entry; only he did not rely on that 


part of it which related to the defendants’ 
status. In the plaint the portion of the 
entry relating to the assessibility of the 
lands has been relied upon; and even 
assuming that the other portion, namely, 
that relating to the defendants’ status, 
was falsely alleged to be wrong, the plaint- 
iff cannot be penalised by being deprived 
of the presumption which necessarily arises 
in hia favour udder the law. ; s 
The second ground relates to the admis- 
sibility and evidentiary value of the recital 
in the kobala Hr. A. The learned. Sub- 
ordinate Judge observes thus with reference 
to this document: “The kobala Ex. A, 
dated 3lst Aswin 1281, shows that in that 
year Gopinath's son Govinda (meaning the 
father ofthe defendants) purported to sell 
the plaint lands along with other lands tg 
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his sister alleging that the lands were his 
nishkar brahmattar and that his father 
Gopinath was in possession of those lands 
in mishkar right. The evidence shows that 
noiwithstanding the kobala Govinda did 
not part with the possession of the plaint 
land. From this it is urged that the ko5alg 
wal & beznami document and has no value. 


. It may baa benami document, but the re- ' 


cital in the kobala has some value having 


' 'besa made by a person ia possession so far 


back'as 1281." ; 
‘Unfortunately the decided cases bearing 
on this point are not uniform and do not 


- profess to give sufficient reasons for hold- 


ing that & particular document is or is not 
admissible; and I may also say, with tbe 
‘utmost deference, that in some of them ia 
‘noticeable a confusion between ^&lmnisaibil- 
‘ity of evidence and the value of it. I pro- 

o3e to refer to some of them presently, 
‘Hut I would prefer to' deal with the section 
first. In the words of Garth, O. J, in the 
icase of Gujja Lall v. Fatteh Lall (4)."& 
‘transaction is a business or dealing which 
‘ig carried on or transacted between two 
“or more persons.” Thata deed id evidence 
‘of-a transaction' cannot be disputed; the 
very iltustration to the section shows that 
itis. The sale-deed, therefore, is evidence 
‘of atransaction whichmay come in under 
‘el. (a) of 8.13 if the requirements of: that 


. “clause are satisfied. That clause runs in 


.'& right 


-these words: 


' brahmattar right on the defendants’ 
' decessor would be admissible as a transac- . 


* fuse it. 


“Any transaction by which 
‘the right or custom in question was créat- 
ed, claimed, modified, recognised, asserted 


“or denied or which was inconsistent with 
' its existence.” 


The question being whe- 
ther the defendants have a nishkar brah- 
maltar right, & deed.conferring the nishkar 
pre- 


tion by which the right was "created," 
but not a sale-deed executed by the de- 
fendanta in respect of that right. The word 
"claimed" need not be considered, as the 


"word implies & demand which involves the . 


presence of the party against whom such 
'démand is made: and who may have an 
opportunity either to comply with it-or re- 
There is no question of modifica- 
recognition" or "denial" in such a 
The sale of 


odd 


tion, 
case as that of a deed of sale. 
is not inconsistent 
existence of the right but is, on the other 
hand, inconsistent with its non-existence, 

W 6 0. 171; 60. L. R. 430; 3 Shome L, R. 132; 3 
Ind, Dec, AK, &) 118 (F, Bi), " 
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The deed, however, is a transaction in 
which the right 1s asserted, for the dale 


.involves an assertion of tbe existence of 


the right. :As pointed by Geidt, J., 1n the 
case of Bansi Singh v. Mir Amir, Ali (5) 
the word “by” ‘and not "in" appears in the 
clause and that stress should be laid on 
the use of.the word "by" in this clause is 
also the view expressed by Seshagiri Aiyar, 
J., in the case of Saripalli Venkataraga- 
gopala Raju v. Fota Narasayya (6). The 
question, therefore, arises whether the as- 
sertion of the nishkar brahmattar right in 
the deed is an assertion of that right by 
the transaction constituted by the deed; or, 
in other words, waa this right asserted. by 
the business or dealing as between the 
vendors and the vendee in respect of thi 
deed. l&mof opinion that it is mot; the 
transaction is one by which the vendor as- 
serted his competency to transfer the pro- 
perty, tbat is to say, that he had such in- 
terest in thé property as would enable 


him to sellit, but that is. all, and by this. 


transaction the otherincidents of the right 
The deed, therefore, 
does not come within cl. (a). ‘To turn .now 
to cl. (b) The wording of this -clause is 
different from that of c], (a) in several res- 


pects. It speaks in the first place: of "par- 


ticular instances” showing that evidence to 
be admissible mustrelate to such “instances” 
as distinguished from “transactions.” An 
instance of the creation of. modification 


of & right or custom would be inconceiv- . 


able apart from the transaction by which it 
was created or modified and so the words 
"ereated" and modified are omitted in cl, 
(b. There may bea transaction by which 
there has been the recognition of a right 
or custom, there may also be partifular 
instances of its recognition, and 60 “1e- 
cogniged" appears in both the clauses. . In- 
stead of the words, by which the right, oF 
custom is asserted or denfed or which wag 
inconsistent with ita exigteace,.we have 


the words "in which the right. or custom ' 


was exercised or in which exercise was 
disputed, asserted or departed from." . ltis 
clear that in ol. (b) instances of. assertions 


or denials of right or custom dt not come ` 


in, but.only instances of its exercise or 
instances when its exercise was disputed, 
asserted or departed from. Oan any con- 
ceivable ground be’ suggested why if a 
mere assertion or denial im respect‘ of a 
(5) 110. W. N. 703, i 
(8) 18 Ind. Oas: 747; (1014) M, W, N 779, 


1 


be 


y 


“not the acquiescence of any party: 
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| "Tight or custom was to be evidence, no evi- 


dence of “particular instances” of such 


 nssertion or denial o»uld be given and yet 


evidence would be admissible in respect of 
"transactions" in which there has been 
Buch assertion or denial? I fuil to see any. 
I &m, therefore, of opinion that a transac- 
‘tion or instance in which there isa mere 
assertion or denial of a right or custom 
does not come within s. 13 but only such 
a transaction is admissible by which the 
right or custom is asserted or denied. It 
has been urged that the illustration mili- 
tates against this view, but I donot see that 
it does, The illustration speaks of a case 
where the question is whether A has & 
right to a fishery. In such a case a deed 
conferring the fishery on A's ancestors 
should bea transaction by which a right 
to the fishery was created; so a mortgage 
by A's father would be a transaction by 
which & right to the fishery would be as- 
serted; and so alao a gubsequent grant of 
the fishery by A's father irreconcilable with 
the mortgage. . All these would come under 
cl. (a). Instances in which A's father exer- 
cicoi the right or in which the exercise 
‘of the right was stopped by A's neighbour 
would come under cl. (b). The reason of the 
‘rule why instances of exercise of the right 
are admissible has been clearly explained 
by Parke, B., in Jones v, Williams (7): “The 
ground on which such acta are admissible is 
they 
are admissible of themselves, proprio vigore, 
for they tend to prove that he who does 
them is the owner of the soil; though if 
they are done in the absence of all persons 
interested to dispute them, they are of less 
wejght." Recitals in a deed are not transac- 
tions but instances of assertions or denials 
of the existence of the right. They come 
, neither under cl. (a) nor under cl. (b). They 
" are statements which unless they are rele- 


' vant under some other provisions of the 


law, e. g., a8 admissions or statements of de- 


"^ ceased persons, etc., are not. admissible in 
' evidence. In the case of Brajeswari Pesha- 


kar v.  Budhanudi (8), arth, O. J. 
observed thus: “A recital in a deed or 
other instrument is in some cases conclusive 
&nd in all class of cases evidence as against 
the parties who make it......... But it is no 
more evidence as against other persons 


than = other statement would be." The’ 


a ee & IL 51; 8 L. J, Ex. 
ui, Ex pial: 46 R. 8.8 
8 D. 868; 7 O, L R, 5; 8 tnd, Dee, (x, =) 178, 
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Lal Dhur Biswas v. Jagat Kishore Acharjya 
(9) observed thus: “Under ordinary cir- 
cumstances and apart from Statute, recitals 
in deeds can only be evidence as between 
the parties to the conveyance and those who 
claim under therh." 

As has been observed by a very learned 
Judge where a document is admitted in 
'evidence of & transaction the parties are 


‘often apt to refer to the recitals therein as 


relevant evidence, and the distinction be-: 


“tween the deed as a transaction and the 


recitala contained in the deed is frequently 
overlooked. In the case of Dwarka Nath 
Bakshi v. Mukunda Lal (10) which was a 
case in which a deed of sale and a mort- 
gage-deed, though not inter partes con- 
taining recitals thata particular land be- 
longs to 8 particular howla, were sought to 
be &dmitted in a guit in which the question 
was whether the Jand belonged to that howla 
or not, as faras can be made out of the 
facta irom the report of the case, they. 
were documenis' executed by strangers in 
favour of one of the defendants to the 
suit who was & co sharer of the other de- 
fendants whose share the plaintif's father 
had purchased at an execution sale. Ram- 
‘pini, -J., purporting to rely upon the cases 
of Daitari Mohanti v. J ugo  Bundhoo 
Mohanti (11) and Vythilinga v. Venkatachala 
(12) held that they. were admissible under 
8. 11 (b) and s. 13 of the Evidence Act, and 
observed that they may be very weak evi- : 
dence or even of no weight at all, but they 
could not berejected as inadmissible. Geidt, 
J., held that they were admissible as 
transactions by which tha right to hold 
the, land as part of the howla was recognis- 
ed. This decision, however, was‘treated as 
obiter in a later case of this Court, name- 
ly, that of Abdul Ali v. Syed Rejan Ali (13) 
in which the cases of Daitari Mohanti v. . 
Jugo Bundho Mohanti (11) and Vythtlinga 
v. Venkatachala (12) were distinguished 
and it was thus observed: “We know of’ 
no authority for saying that a private © 
transaction between persons who have no 
"power to bind a person whose rights it is 


VO 38, Ind, Oas, 420; 44 O. 188; 21 O. W. N. 225; 20 
ML. T.335 31 M.L.J 563; (1016) 2 M. W. N. 338 
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Bought thereby to affect can be admitted as 
evidence against him; and the obvious 
dangers that might arise from such 4 pro- 
cesding make us very unwilling to hold 
that a transaction is one that comes under 
8. 13 unless we are obliged to." The autho- 
rity of the decision inthe case of Dwarka 
Nath Bakshi v. Mukunda Lal (10) has been 
doubted in the more recent decisions of this 
Oourt, e. g., Saroj Kumar Acharji v. Umed 
Ali (14) and Pramatha Nath Choudhuri v. 
Krishna Chandra Bhattacharjee (10) though 
the latter two cases, in my opinion, are 
clearly distinguishable from that case. In 
Sabran Sheikh v. Udoy Mahto (16) the 
learned Judges of the Patna High Court 
ina suit in which the -plaintiffs claimed 
some land as their mal land and the de- 
fendant claimed it as his jote, an ekrar- 
nama &ddressed bya third person to an 
ancestor of the plaintiff in which the land 
was described as mal land was held ad- 
missible both under cl. (a) and ol. (b) 
of s. 13, on the ground that it was a 
transaction iu which the right was claimed 
and an instanca in which the right was 
exercised. In this decision the authority of 
the decision in Abdul ‘Ali v. Syed Rejan Ali 
(13) was doubted and the reliance was 
placed amongst others upon the cases of 
Daitari Mohanti v. Jugo Bundhoo Mohanit 
(11) and Vythilinga v. Venkatatachala (12) 
and also upon the decision in Jones v. 
Williams (7) In a later. decision of this 
Court in the case of Jnanendra Nath Dutt 
v. Nasea: Dasi (17) which wasa suit by a 
landlord against a tenant who claimed a 
permanent tenure, Rankin, J., held that 
an assertion in the kubala executed by a 
tenant in favour of his transferee that his 
right init was a permanent one was ad- 
missible under 8. 13. It will serve no 
useful purpossto refer to othercases bearing 
on the point, as the conflict in the decisions 
it is impossible to reconcile. 
Now, whatever may bethe correct view 
: as regards the admissibility of the kobala 
or of ita recitals I do not thinkit can be 
ever urged that the reoitals'contained there- 
can go in evidence under s. 13 in view 


14) 63 Ind. Gas 954; 25 C. W. N. 1022; 35 O. L. 
3.19; A.L R. 1923 Oal. 251. 
nU 84 Ind. Cas, 420; 28 O. W. N. 1095; ALR 
1924 Oal. 1067, : 


49 70 Ind. Cas. 18; 1 Pat. 375; A. L R, 1922 Pat, 
; S P. L. T. 792; (1923) Pat. 125. 

(17) 83 Ind. Cas. 948; 39 O. L. J. 529; A, L R, 1991 
. Oel. 981. l | 


195 


ofthe fact that the transaction was held 
by the Munaif to be a benami one, and the 
Subordinate Judge bas not dissented from 
that view. The learned Judge was of opin- 
ion that the recital has some value. He 
must have taken that value of'it into his 
consideration, and if he has done so his 
judgment must have been affected by it. 
I am not prepared to read his judgment 


'asIhave been asked to do, as meaning 


that the recitals had no value, in the face 
of the express statement in the judgment 
that they had some value. A traneaction 
contemplated by s. 13 is a genuine and 
bona fide transaction, but a benami transac- 
tion which ia one not meant to be acted 
upon is a fictitious transaction and in the 
eye of law is no transaction at all. Such a 
transaction, in my opinion, cannot be let in, 
asevidence in proof of a right or custom. 
The plaintiff, in my judgment, can legiti- 
mately. complain, if this piece of evidence 
has been used against him. The argument 
that the document was admitted without 
objection and, therefore, ite admissibility 
cannot be challenged now does not appeal 
to me as itis difficult to imagine that the 
appellant could foresee that the recitals 
would be used as evidence against him. 
The third ground isone about which I 
am not so very definite. That relates to the 
onus of proof. There are passages in the 
judgment of tbe learned Subordinate Judge 
which may be taken as suggesting that 
he has mixed up the case of a contest 
between a zeminiar and a tenant, the 
former claiming un alleged lakheraj: tenure 
as being included within his mal lands 
and on that ground claiming rent from the 
latter, and a case like the present one in 
which a rent-free title is claimed by *& 
tenant in defence toa suit forrent. There 
are passages also which would indicate 
that the learned Judge was relying upon 
the failure on the part of tite plaintiff to 
prove that he ever realised rent from the 
defendants as negativing his dlaim for as- 
sessment and recovery of rent. There is 
also a vein of reasoning running through 
the judgment of the learned Judge sug- 
pte that non-realisation of rent» for a 
ong series of years, during which the . 
tenant is in possession, raises, as if in law, 
a presumption of a rent-free title in the 
latter, and in support of this position two 
cases have been cited and relied upon. 
Those cases, however, appear to have been 
decided on their own special facts, On 
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the other hand, it is not impossible to take 
the view that the Judge has kept in view 
the fact that the onus 18 on the defendants 
and that from the fact that they have been 
in possession for a long series of years 
without payment of rent—a circumstance 
which called for some explanation from 
the plaintiff and in respect of which no ex- 
planation was offered by him and possibly 
from other facts ag well the learned Judge 
drew the inference, as he was entitled to 
do, that there was a contract or grant which 
created a rent-free title in the defendants. 
1f this ground, therefore, had stood alone I 
should not have been prepared to interfere 
with the decree of the learned Subordi- 
nate Judge. As, however, I am of opinion 
that the dearee should be set aside on the 
other two grounds to which Ihave referred, 
1 would remand the case to the Court of 
Appeal below in order that the whole 
appeal may be re-heard and disposed of in 
accordance with law and in the light of 
this my judgment. Costa of this appeal will 
abide the result. 


Babu Brojo Lal Chuckerburty, Dr. Naresh 
Ch. Sen Gupta, Babus Ramani Mohon 
Chatterji and Rebati Mohan Chatterji, for 
the Appellant. 

Mr. Gunoda Charan Sen and Babu 





Birendra | Kumar De, for the Respond- . 


ents. 
JUDGMENT. 

Sanderson, C, J.—(June 16, 1926).— 
This 1s an appeal under the Letters Patent 
of this Court from a decision of my learned 
brother Mr. Justice Ouming. , 

The suit was brought by the plaintiff 
for assessment of rent and for the recovery 
E arrears. 

The learned Munsif, who tried the case, 
decided that the plaintiff was entitled to 
recover rent for the period in suit at the 
rate of Rs. 46-8 with usual cesses and 
damages therein and that he should recover 
enhancement at the progressive rate men- 
tioned in the judgment. 

The defendants appealed and the learn- 
ed Subordinate Judge allowed the appeal 
and dismissed the suit. He held that 


. “he lands in suit were not liable to be 


assessed with rent. 

At the hearing of the appeal in the 
High Court, my learned brother Mr. Justice 
Cuming wis of opinion that the appeal 
sLould be dismissed and my learned bro- 
ther Mr. Justice Mukerji was of the opinion 
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that the matter should be remanded to the 
lower Appellate Court in order that the 
appeal might be re-heard and disposed of 
in accordance with law in the light of the 
learned Judge's judgment. 

The result was that the opinion of Mr. 
Justice Ouming prevailed and the appeal 
was dismissed. Consequently the plaintiff 
has appealed under the Letters Patent to 
this Court. 

Three main matters were argued by the 
learned Vakil who appeared for the plaint- 
if ] 


The firat was that the learned Subordi- 
nate Judge had improperly relied upon a 
recital in a kobala which was marked Ex. 
A and dated the 3lst of Aswin 1281 B. S., 
which corresponds tothe year 1874. That 
wasa document, whereby one of the defend- 
ante’ predecessors, Govinda by name, pur- 
ported to sell the plaint lands with other 
lands to his sister alleging that the lande 
were his nishkar brahmattar and that bis 
father Gopinath was in possession of these 
lands in nishkar tight. 1 

Both the lower Courts seem to have com 
to the conclusion that this was & benami 
document, but the learned Subordinate 
Judge considered that, even though it were 
& benami document, the recital in the 
kobala had some value, having been made 
by tos person in possession so far back as 

Both the learnéd Judges of the Division 
Bench of this Court agreed that the recital 
in the kobala should not have been admitt- 
ed in evidence. 

My learned ‘brother Mr. Justice Cuming, 
however, was ofthe opinion that the ad- 
mission did not vitiate the decision of the 
lower Appellate Court. He came to the 
conclusion that the Court did not rely 
upon this piece of evidence in coming to 
its decision. He thought that the judg- 
ment was really paced on the inférence 
which the Court drew from the long and 
uninterrupted posession without paying 
rent. i 

On the other hand, my learned brother 
Mr. Justice Mukerji came to the conclu- 
sion that it was impossible to what extent 
the learned Judge's mind was influenced 
by this piece of evidence which was impro- 
perly admitted. # 

There is no doubt about the principle 
upon which this matter should be dealt 
with. That has been laid down by this 
Court in the cage of Womes Chunder Chatter- 
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hea v. Chundee Churn Roy Chowdhry (1). The 
earned Chief Justice said at page 295*: 
“The 167th section! of the Evidence Act 
provides that ‘the improper admission 
of evidence shall not be ground of itself 
for a new trial, if it shall appear to the 
Court before which the objeetion is raised, 
that, independently of the evidence objected 
to and admitted, there was sufficient evi- 
dence to justify the decision. It seems 
to me, however, that there is great difficul- 
ty in applying the provisions of this seo- 
tion to the generality of cases which come 
before the Tii h Oourt on second appeal, 
and the difficulty arises thus. 

“On second appeal we have no power to 
deal with the sufficiency of the evidence; 
we have only a right to entertain ques- 
tions of law. And our duty being thus 
confined, itgeems to me, that (when evi- 
dence has been wrongly admitted by the 
Court below, the Court has, generally 
Speaking, no right to decide, whether the 
remaining evidence in the case, other 
than that which has been improperly ad- 
mitted, is sufficient to warrant the finding 
of the Court below. 

“We cannot decide that question, as 
it seems to me, without examining in 
detail that other evidence, and determin- 
ing, a8 a question of fact, whether it is 
sufficient of itself to warrant the lower 
Court's finding." 

My learned brother Mr. Justice Ouming 
did not act on that principle. The evi- 
dence was not examined by the Division 
Bench but the learned Judge apparently 
relied upon the further observation of the 
learned Ohief Justice at page 296* where he 
is reported to have dad as follows: —“ On 
further consideration, I think that the 
only cases, which we may with propriety 
dispose of under such circumstances with- 
out a remand, are those where, independ- 
ently of the evidence improperly admitted, 
the lower Court has apparently arrived at 
its conclusion upon other grounds. Where 
this appears pretty clearly from the judg- 
ment, a remand is unnecessary, because 
then the error committed by the lower 
Court has not affected the decision upon the 
merits.” 

I regret that I am unable to agree with 
my learned brother Mr. Justice Oumin 
on this part of the case. I say "regret" 
because I should have liked to have agreed 
with him and disa ment with him 
means that this case has to be remanded. 

* 
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But I am unable to say that it is apparent: 
from the judgment of the learned Sub- 
ordinate Judge that he decided the case 
upon other evidence independently of the 
recital in the kobala to which I have re- 
ferred. 

The second point is that the lands in 
suit were recorded in the Record of Rights 
as being in the possession of the defend- 
ants or their predecessors with the remark 
that the lands were liable to be assessed 
with rent altheugh no rent had been paid. 

The entry to which I have referred is, 
under the provisions of s, 103B of the Ben- 
gal Tenancy Act, evidence of the matter re- 
ferred to in such entry and it shall be pre- 
sumed to becorrect untilit is proved by evi- 
dence to be incorrect. 

I have read the judgment of the learned 
Subordinate Judge more than once and 
although he referred to the entry in the 
Record of Rights three times, I am not 
satisfied that he approached the cage from 
the right point of view having regard to 
the provisions of s. 103B. Th the first 
place, he referred to the entry when he 
stated the plaintiffs case at the be- 
ginning of his judgment. The second time 
he referred to the Settlement proceedings 
and stated that the lands were recorded as 
jote Gopinath and the third time he stated 
that during the Ogdastral Survey the lands 
were recorded in the defendants’ posses- 
sion. Except when he was dealing. with 
the statement of the plaintiffs case, the 


‘learned Subordinate J udge referred to the 


entry in the Record of Rights merely for 
the purpose of showing that the lands were 
in the possession of the: defendants and 
their predecessors. ; 
I agree with my learned brother My. 
Justice Mukerji that the learned Subordi- 
nate Judge does not seem to have approach- 
ed this case from the point of view that the 


entry in the Record of Righta had to be ac- 
cepted as correct until it had been proved by 
evidence to be incorrect. . 


For these two reasons l agree with my 
learned -brother Mr. Justice Mukerji that 
this case ought to be remanded. 


I do not lay much stress on thé third 
point which was referred to by the learned 
Vakil because I think that it is quite open 
to this Court to read the learned Subordi- 
nate Judge's judgment &s meaning that 
üpon the evidence he inferred that there 
had been a grant of rent-free title to the de- ` 
fendants’ predecessors. 
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The result is that, in my judgment, the 
order of Mr. Justice Cuming should be set 
aside and the case should ba remanded to 
the lower Appellate Court ia order that the 
appeal may be re-heard and decided in ac- 
cordance with law. AA" 

1 endeavoured to see whether it was 
possible for this Court to determine the 
issue of fact and to dispose of this appeal 
without remanding it. I find that under 
8. 103 of the O. P. O., the power of the High 
Court with regard to such an appeal as this 
is limited, 

The issue of fact in this case was deter- 
mined hy the Court below; and we have no 
jurisdiction to dispose of the appeal finally 
ere much aa I should have liked so to do. 

As regards the costs of the hearing be- 
fore the Division Bench Mr, Justice Mukerji's 
directions will stand, and there will be no 
order as to costa of the Letters Patent Ap- 
peal. Costs of the first hearing in the lower 
Appellate Court will abide the event of the 
second hearing. 

Panton, J.—I agree. 

Graham, J.—I agree. 

FINAL JUDGMENT. 

Sanderson, C. J.—(June £5, 1926).-- 
This is are-hearing of the Letters Patent 
Appeal No. 6 of 1926. It was heard by my 
learned brothers and me on the 16th of this 
month, and this Oourt came to the con- 
clusion that the order which was suggest- 
ed by my learned brother Mr. Justice 
Mukerji should be carried out, namely, 
that the case should be remanded to the 
lower Appellate Court in order that the 
appeal might be re-heard, and we express- 
ed regret that we were not able to decide 
' finally the matters which were in contro- 
versy because of the limitation involved in 
the provisions of s, 103 of the O. P. O. 

My learned brother Mr. Justice Panton 
and I had signed the judgment but my 
learned brother Mr. Justice Graham had. 
not signed it. 
Act VI of P926, which amended s. 103 of 
the C. P. O., had come into force in Febru- 
ary, 1926, and consequently was in force at 
n. time when we heard the appeaL My 

earned brothers and I considered that this 
Qourt had jurisdiction to re-hear the ap- 
peal and decide the case in accordance 

“with the provisions of the amended a, 
103 and both the learned Advocates who 
appear for ghe respective parties in this ap- 
peal have agreed that this Court has juris- 
d iction to re-hear it, 


We then discovered that. 
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Section 9' of Act VI of 1926 provides as 
followa:—"''Ín s. 103 of the O P. O., 1908, 
for the words 'but not determined by the 
lower Appellate Oourt’ the words ‘which 
has not been determined by the lower 
Appellate Court or which has been wrongly 
determined by .euch Court by reason of 
any illegality, omiseion, error or defect such 
as is referred toin sub-s. (1) of s. 100' shall 
be substituted.” 

In view of that alteration I have no doubt 
that this Oourt has jurisdiction to decide 
finally issues with which this Court dealt 
in its judgment on the 16th of June, 1926. 

The main issue in the case is whether - 
the entry in the Record of Rights has been 
shown to be incorrect. 

The entry in the Record of Rights with 
regard to the property in suit is as fol- 
lows:—'Rent assessable but not taken and 
realised.” That Record of Rights was 
finally published in the year 1313. No 
steps were taken on behalf of the defend- 
ants to have that entry in the Record of 
Rights corrected or altered, and it was not 
until 1922 when the plaintiff brought this 
suit for the purpose of recovering rent 
from the defendants that the defendants for 
the fret time, asserted that the entry in the 
Record of Rights was incorrect. 

The provision relating to this matter is 
8. 103B (5) of the Bengal Tenancy Act and it 
is so well-known that it is hardly necessary 
to read it. The words are as follows :— 
“Every entry in a Record of Rights finally 
published shall be evidence of the matter 
referred to in such entry, and shall be pre- 
gumed.to be correct until it is proved by 
evidence to be incorrect.” 

The only question in this case, which I 
think it is necessary to consider at present, 
is whether the defendants by the evidence, 
which has been produced in this case, have. 
shown that the entry in the Record of Rights 
is incorrect. , 

The defendants rely principally upon two, 
matters, first, that they and their predeces- 
sors have been in possession of the land in 
suit fora long period and, secondly, that 
they have not paid any rent. 

The time during which the defendants 
have been in possession, in my judgment, 
has been left indefinite and I am not pre- 
pared to. hold that, when the period, during 
which the defendanta have been in nosses- 
sion isleftin an indefinite and nebulous 
state, that is sufficient, even when taken - 
with the fact that no rent has been paid, to: 
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show that the entry inthe Record of Righta 
is incorrect. 

'The learned Advocate who appeared for 
the reapective parties in this case have dealt 
with the evidence on the one side and on 
the other and have drawn our attention to 
the materia! documenta, but I am not pre- 
pared to say that the defendants have suc- 
ceeded in showing that the entry in the 
Record of Rights is incorrect. 

The result,in my judgment, is that the 
decree of the lower Appellate Court must 
baget asideand that the judgment of the 
learned Munsif in this respect must be re- 
stored. 

A farther point, however, was taken by 
the learned Advocate for the defendants, 
namelv, that the learned Munsif was wrong 
in holding that the rent was liable to be 
enhanced under 8. 30 (b) of the Bengal Ten- 
ancy Aot at the progressive rate which is 
mentioned in his judgment. It was point- 
ed out bv the learned Advocate that the 
learned Munsif in an earlier part of his 
judgment had proceeded in accordance 
with the provisions of s. 7 of the Bengal 
Tenancy Act, which is a section in the 
Ohapter which relates to tenure-holders. 
He further drew our attention to the entry 
in the Record of Rights, which being trans- 
lated is ‘holder of a middleman's inter-, 
est,” and he further relied upon the find- 
ing of the learned Munrif that the plaintiff's 
contention that the defendants were ordi- 
narv oosupancy-holders was incorrect. He, 
therefore, argued that the learned Munsif 
was wrong in applying s. 30 (b) to this 


case. 

The learned Advocate for the plaintiff in 
hig reply was constrained to admit that 
there was really no answer on this part of 
the case to the argument which had been 
advanced on behalf of the defendants. 

In my judgment, the argument on behalf 
of the defendants in this respect is correct. 

Consequently the decree in this case 
must be confined to the decree that the 
plaintiff is entitled to recover for the period 
in suit rent at the annual rate of Rs. 4-6-8 
with the usual cesses and damages there- 
in. 

The parties will pay their own costa in all 
the Conrts. 

Panton, J.—I am of thesame opinion. 

Graham, J.—I am also of the same 
opinion. 


Z. K, Decree set aside. 


SUOMIT V. MOHAMMAD HABIB ULLAH, 
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OUDH CHIEF COURT. 
Sacoup Crvru, Apra No 214 oF 1926. 
November y. 1926 
Present: —Mr. Justice Riza 
SUCHIT anv orH8R3—DBPa8S DANTS— 
APPELLANTS 
versus 
Sheikh MOHAMMAD HABIB ULLAH AND 
OTHERS — PLATNTIFFR— tRKPONURNTB 

Limitation Act (IX of 1908), Sch. I, Art. 149— Suit 
for possession of land and of trees — Limitation 
—Hsoppel—Acquiescence, what amounts to—Appeal, 
second— Finding of fact, erronemus, whether binding. 

A finding offact based upon admissible evidence 
must be accepted in second appeal even though ıt is 
erroneous Acqniesvence implies that the person who 
is sald to have acqniesced did eo with knowledge of 
his rights and,the other person actéd in the bona 
fide belief that he was acting within his rights. The 
&bsenoe of either of these elements makes the doctrine 
inapplicable. The acquiescence, which will deprive a 
ue us his legal rights, must amount to fraud. [p. 

, col. ] 

A sult for possession of land coupled with an an- 
cillary prayer for the removal of the trees planted on 
it is governed by Art. 142 of Sch. I to the Limitation 
Aot. [ibid] ' 

Becond appeal against the judgment and 
decree passed by'the Sub Judge, Bara 
Banki, dated the 25th February, 1926, revers- 
ing thedecree of the Munsif, Ramsanahighat, 
at Bara Banki, dated the 23rd September, 
1925. 

Mr K. P. Misra for Dr. J. N. Misra, for 
the Appellants. 

Mr. M. Wasim, for the Respondents. 


JUDGMENT .—This is an appeal from 
a decree of the Subordinate Judge, Bara 
Banki, dated the 25th February, 1926, set- 
ting aside a decree of the Munsif, Ram- 
eanahighat at Bara Banki, dated the 23rd 
September, 1925. ; 

The dispute in this case relates to certain 
plots in village Khizirpur Hamlet of Saidan- 
pur in the District of Bara Banki. The 
plaintiffs, who are talukdare of the village, 
sued for possession of the plotein dispute 
by removal of certdin trees alleging that 
the defendants had planted them wrong- 
fully without their permission and con- 
sent between July, 1923 and July, 1924. 
The defence was that thetrees would not 
be uprooted or removed aa they ‘were 
planted ahout 8 years ago with® the per- 
mission of Sheikh Azmatullah, fatherof The 
plaintiff No 2, and also because the plaint- 
iff owing to their acquiescence, were 
estopped from bringing the present suit. 

The suit was dismissed by fhe first Court; 
but the plaintiffs’ appeal was allowed by 
the learned Subordihate Judge. The de- 
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lendants have now come to this Court in 
second appeal. 

So far as 1 see, there ia no forcein this 

"appeal. The learned Subordinate Judge 
has found that with the exception of 3 
or 4 trees “all the trees were planted 1e- 
cently between one to three years of the 
suit. He has found also that the trees in 
dispute were not planted withthe permis- 
sion of the father ot the plaintiff No. 2 as 
alleged by the defendants, These findings 
are findings of facts based upon admis- 
sible evidence and must be accepted in 
second appeal, There is no jurisdiction to 
entertain a second appealon the ground 
of even an erroneous finding of fact, how- 
ever gross or inexcusable the error may 
geem to be. The learned Subordinate Judge 
has subjected the whole evidence in this 
case to & careful analysia and has come 
to the conclusion that the defendants have 
entirely failed to prove the alleged permis- 
sion and that the trees in dispute were 
planted only recently. Itis neither alleged 
nor shown that the plaintiff No. 1 ever 
granted permission to the defendants to 
plant any trees on the plote in suit. 

As to the plea of estoppel, I think the 
defendants have failed to establish that 
plea also. The learned Subordinate Judge 
was perfectly rightin giving his findmg 
against the defendants on that peint also. 
Acquiescence implies that the person who 
is said to have acquiesced did so with know- 
ledge of hisrights andthe other person: 
acted in the bona fide belief that he was 
acting within his rights. The absence of 
either of these elements makes the doctrine 
inapplicable. The acquiescence, which will 
deprive 8 man of his legal rights, must 
amount to fraud. This the defendants have 
failed to establish in this case, 

I should like to note that the ages of 
trees are of no importance in the piesent 
suit which is a suit for possession of the 

lots in dispute. Thereis no question of 
Tani katon to b& considered in this case, 
even granting that the trees were planted 
more than three years ago. As pointed out in 
the case of Ghafur Khan v. Prag Narayan 
(1) “a suitefor possession of land coupled 
with an ancillary prayer for the removal 
of the trees planted on it is governed by 
Art. 142, Sch. I of the Limitation Act.” The 
ruling in Ram Autar v. Nabi Bakhsh (2) is 

(1) 66 Ind. Oss. 999; 9 O. L. J. 17; A. L R. 1923 


Qu 47. 
(2) Select Case No 213, 6 
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also in favour of the plaintiffs on this point. 
I tbiuk the judgment of the learned Sub- 
ordinate Judge 18 perfectly right and no 
case has been made out to disturb it, in 
second appeal. : 

The reaultis that the appeal faila and 
must. be dismissed. I dismiss the appeal 
with costs. The decree of the lower Appel- 
late Court is confirmed in all respects. 

Z. K. Appeal dismissed, 
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CALCUTTA HIGH COURT. 
ÅPPHAL FROM ÁPFBLLATE Daorsa No. 179 
o? 1924, i 
, June 14, 1926. 
Present:—Justice Sir Ewart Greaves, 
Kr., and Mr. Justice Mukerji. . 
ASHUTOSH LAHIRI—PLAINTIFF— 
APPELLANT 


VETSEUS 
OHANDI OHARAN MITRA—DXZENDANT 
-— RESPON DENT. 

Construction of document —Lease—Indefinite term— 
Surrounding circumstances, whether can be looked at 
— Period of lease. 

Where a grant of property is made toa person for 
an indetinite period it enures, generally speaking, at 
least for the hfetime of the grantee, unless there are 
some words in the grant showing the intention that a 
heritable grant is made. [p 202, col. 

A lease provided as follows - -“You having applied 
to get settlement of 6 kanis of land, as descri in 
the schedule below for the purpose of constructin 
our basha, I hereby fix annual rent for the said 

mis of land at Rs. 3 and settle the same with you; you 
shall enjoy and possess the said land by constructing 
your basha and residing therein, regularly paymg the 
rent. To this effect I execute this pottah." A sub- 
stantial sum wes paid by. the lessee to the lessor as 
nagrana for the lease and after the execution of the 
lease the leases erected substantial structures upon 
the land and thereafter there were two tranafers of 
the lessee's interest with to one of which the 
landlord's fees were id the transferee at the 
time when the deed di cenanter wan Fecit ed. 

Held, (1) that the lease not being for any fixed term 
and there being no term of inheritance, it was a lease 
neither for a definite term nor one expressly for per- 
petuity and thatit was open to the Court tolook into 
the surrounding circumstances in order to determine 
the poros mor which the lease was granted; [p. 201, 
col. 


roy ase lang sau a venis of the lease 
and the surrounding circumstances the lease must 
be held to enure at least for the litetime of the 
grantee [tbid] 

Appeal against a decree of the Bubordi- 
nate Judge, Rungpur, dated the 13th Sep- 
tember, 1923, affirming that of the Munaif 
of that place, dated the 22nd July, 1922. 

Mr. Rishindra Nath Sarkar and Babu 
Abani Nath Bose, for the Appellant, 
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Mr. Girija Prasanna Sanyal and Babu 
Indu Prokash Chatterjee, for the Respond- 
ent. . SA d 

JUDGMENT. 

Mukerji, J.—This appeal arises out of 
a suit which was instituted by the plaintiff 
who is the appellant before us for recovery 
of khas posseesion in respect of a piece of 
land on. ejecting.the defendant who had 
been holding the same.- Thesuit was insti- 
tuted after service on the defendant ofa 
notice to quit on the footing that the ten- 
ancy which forms. the subject-matter of 
the suit was a tenancy-at-will or,a tenancy 
from year.to year. The suit has been dis- 
missed by both the Oourts below. It is 
necessary to state quite shortly some of the 
facts relating to this case in order to appre- 
ciate thecontention that has been urged 
on behalf of the appellantin this appeal. 

The plot of land belonged to one Uma 
Oharan Majumdar who transferred his 
rights therein to one Chandi Charan Ray 
Choudhry in 1313 B. S. and Ohandi Charan 
Ray Chaudhry in 1319 in hie turn transfer- 
red the rights which he had acquired to 
one Ashutosh Lahiri who ‘is the plaintiff- 
appellant before us. Prior to the transfer 
in favour of Ohandi Charan, Uma Charan 
had by a pottah settled the disputed land 
with one Rajbullubh in 1304 B. S. Raj- 
byllubh transferred the rights which he 
had obtained from Uma Charan to one 
Chandi Oharan Mitra, the defendant-re- 
spondentin this appeal. The Courts below, 
as I have stated, have dismissed the plaint- 
iffa suit holding that the notice which 
had been served on the: defendant was a 
valid ons and had been properly served if 
it be taken that the plaintiff was entitled 
to eject the defendant as a tenant-at-will 
or a tenant from year to year. They were, 
however, of opinion that the tenancy that 
was created by the document of 1304 to 
which I have referred was not a tenancy- 
at-will or a tenancy from year to year and 
it was a tenancy which in any event could 
enure for. the lifetime of the grantee, the 
aforesaid Rajbullubh. The principal con- 
tention urged on behalf of the appellant 
before us is to the effect that upon a proper 
construction of the leass of 1301 it should 
have been held by the Courts below that 
the interest of the defendant was nothing 
more than that of.a tenant-at-willor a 
tenant from year to year. This contention 
is sought to besupported by reference to 
a number of. decisions of this Court and 
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also to the terms of the document itaelf. 
Reference has: also been made to another 
lease between the parties in respect of & 
piece of adjoining land. The question aa 
to the nature of the interest which had 
been conveyed by this last mentioned docu- 
ment came up for consideration before 
this Oourtand was decided in one of the 
reported decisions upon which reliance was 
placed on behalf of the appellant, 

The document of 1304 purports to run 
in these words: "You having applied to 
get settlement of 6 kanis of land, as describ- 
ed in the schedule below for the purpose 
of constructing your basha, I hereby fix 
annual rent for the said ‘6 kanis of land at 
Ra, 3 and settle the same with you; you 
shall enjoy and possess the said land by 
constructing your basha and residing there- 
in, regularly paying the rent. To this 
effect I execute this  pottah." It ig 
clear, therefore, that the lease was not for 
any fixed term. There was no term of in- 
heritance and it was a lease neither fora 
definite term nor one expreasly for perpetu- 
ity. Having regard to the terms of the 
document which in themselves are not very 
clear it is competent to us to look into the 
surrounding circumstances and the sur- 
rounding circumstances as they were found 
by the Courts below appear to have been 
these:—That the lessee was to build his 
dwelling house on the land: that at the 
time when the lease was nted a substan- 
tial sum was paid by the lessee to the lessor 
83 nazarana or premium for the grant: that 
after the execution of the lease the lessee 
erected, though, it is stated, with the per- 
mission of the lessor, some substantial 
structures upon the land and thereafter 
there were two transfers of the leesee's in- 
terest, with regard to one of which at- 
least the landlord's fees were paid by the 
transferee at the time when jhe kobala in 
respect ofthe transfer wag registered. The 
findings of the Courts below en the ques- 
tion as to whether there was acquiescence 
on the part of the lessor, with regard to 
the execution of the substantial structures 
on the land, are not clear; and I so not 
propose to rest my judgment on any find- 
ing with regard to that matter. Reading’ 
the lease and taking into consideration the 
other matters which arise upon the findings 
to which I have referred it seems to me that 
the intention of the parties was to make a. 
grant in favour of the lessee which would 
enure for the lifetime d f the leesee and Bd 
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long as the lessee would regularly pay the 
rent in respecto! the premises. Reliance 
has been placed on behalfof the appellant 
upon a number: of decisions of this Oourt, 
to the more important of which I shall 
now refer. The first one is the case of 
. Mohima Chandra Sarkar v. Anil Bandhu 
Adhiciry (1). That, however, was & case 
where there was aatipulation in the lease 
prohibiting the lessee _from erecting 
masonry building or cutting down trees 
and in this respect the lease in that case 
seems to have been of an entirely different 
nature from the lease now before us. Another 
case referred toon behalt of the appellant 
is that of Abdul Hakim Khan v. Elahi 
Baksha Saha (2) in which upona review of 
most of the earlier decisions on the question 
as tothe circumstances under which the 
permanency of a grant may be inferred or 
not, this Court laid down certain principles 
on which such, permanency might be in- 
ferred, It may be that judged by the test 
laid down in that case, the lease in question 
will fall short of the requisites necessary to 
show that in point of fact it was a perma- 
nent lease granted to the predecessor of the 
defendant, namely, Rajbullubh. That, how- 
evor, ig not the question for our considera- 
tion in the present appeal. The whole 
question here is as to whether the plaintiff 
has succeeded in showing thatthe interest 
of the defendant is only that of a tenant- 
at-will or of a yearly tenant. Another case 
has been referred to before us on behalf 
of the appellant and that is the case of 
Chandi Charan Mitra v. Ashutosh Lahiri (3) 
in which as I have already said the ques- 
tion as to the nature of another lease be- 
tween the parties relating to an adjoining 
flot of land was considered by this Court. 
‘That lease ran in these words: “Within 
the aforesaid jote, 6 kanis, by guess of land 
mentioned in the boundaries below, being 
contiguous to? your basha, you want the 
game for making it a part of the compound 
of your basha. Hence Rs. 3 being fixed 
as annual rent, I lease out the same to you. 
You will continue to possess and enjoy 
the aforesaid land after making the same 
part ofthe compound of your .basha and 
paying rent regularly." It was held in that 


(1) 1 Ind. Cas. 60; 13 O. W. N. 513, 9 O. L. J. 305; 
5M. L. T. 297. 

9) 83 Ind. Gas. 103; 29 O. W. N. 138; A. I B. 1925 
309. 52 0 


(3) 94 Ind. Ges. 684; 53 O. 95; A. L R, 1926 Oar 
* 


ASHOTOSH LAHIRI P OHANDI CHARAN MITRA. 


L99 I. C. 1927] 


case by this Oourt that even if the lease with 
which we are now dealing in this appeal 
might have created a permanentright to the 
plot of land covered by it, it did not neces- 
sarily follow that the same right was creat- 
ed in the other plot of land which adjoin- 
ed the basha and to which the lease in that 
case related. It was held in that case that 
the plot of land was leased out to the 
defendant to be treated as & partof his 
compound; that it came within the purview 
ofa. 106 of the ‘Transfer of Property Act 
or rather the latter part of that section, and 
it was held that no permanent right was 
created by that lease. The terms of the 
document before us are different from those 
of the document which wag considered by 
this Court in the case to which I have just 
referred? there the land’ was leased out 
for the purpose of being tieated as a part 
of thecompound of a basha : whereas in the 
present case it was leased out for the pur- 
pose of making a basha or homestead. The 


.decision in that case, therefore, does not 


assist us in determining tho. question as to 
what are therrighta of the parties under the 
lease which is the subject-matter for con- 
sideration here. 

On behalf of the reapondent it has been 
pointed out in the first place that the 
notice that was served upon him was not a 
valid one : but it is not necessary to gointo 
that question in the view that I take of 
the lease th&t we have got to consider. It 
is not necessary to go further and find 
what are the exact rights of the parties 
under this lease. It is enough to say that 
it is not possible on a consideration of the 
terms of the lease or the circumstances to 
which I have already referred to hold that 
the lease had created only the interest of 
a tenant-at-will or of a yearly tenant. And 
in view of the terms of the lease it would 
be right, in my opinion, to apply to it the 
general rule of construction which is to the 
effect that if a grant is made toa man for 
an indefinite period it enures, generally 
speaking, atleast for the lifetime of the 
grantee unlesa there were some words show- 
ing the intention that a heritable grant was 
made, It is enough for our purpose to tay 
that we agree with theview taken by the 
Courts below to the effect that this tenancy 
under the lease is not a tenancy-at-will 
or & yearly tenancy. It is not necessary 
to decide the question as to whether the 
tenancy is a permanent tenancy or not 


_ because it is quite clear that the tenancy 
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enures atleast for the lifetime of the grantee 
Rajbullabh who appears to be alive, ab this 
time. : 

In this view of the matter I am of opinion 
that the decrees passed by the Courts below 
are correct and I dismiss the’ appeal with 
costs. " 

Greaves, J.—I agree. 

ZOES. Appeal dismissed. 


OUDH CHIEF COURT. 
Ssoonp CiviL AR LI Nos. 05 AND 66 oF 
920." ' 
November 1, 1926. 
Present:—Mr. Justice Hasan. 
RAM RAJ SINGH AND UTHERB— 
. PLAINTIFF8— ÀPPBLLANTS 
. versus 
TEJ SINGH AND ANOTHBE—DBPANDANT8— 
RESPONDENTS. 


holder, whether constitutes abàándonment—Lan 4 
right to re-enter—Sale and mortgage of tenancy, differ- 
EN akardi qs giis af v landlord 
prinoiple de e title of a ord to 
re-entry in the anja yaa A by & tenant of his grove 
is essentially different from the principle applicable 
toa case where the te 1ant has made only a temporary 
of the nature of a possessory mortgage. 
- In the former case ths eale is complete evidence of 
abandonmsnt of the tenant's rights and the alienation 
invalid, the vendee is a pure trespasser and 
the clord acquires a right of re-entry. On the 
other hand where there is a transfer by way of a 
mortgage only it does not afford any evidence as to the 
extinction ofthe tenant's rights but on the .oontrary 
proves the oontinuance of su DEUM Ip. 204, ool. 1.] 
A mortgage by '&grove-holder of es and 
trees con to the custom ofthe or the 
conditions of the tenure does not, therefore, amount to 
abandonment so as to give the landlord a right to re- 


, [tbad. 
Ali cendi Khan v. Chhedan (1), relied on. 
Jagmohan v. Deputy Commissioner, Partabgarh (3), 


tinguished. 

Ap from a decree of the Subordi- 
nate Judge, Gonda, dated the 6th Novem- 
ber, 1925, modifying that of the Munsif, 
Tarabgunj, dated the 17th August, 1925. 

Mr, Mahabir Prasad for Mr. Aditya Pra- 

. sad, for the Appellants. 

Mr S. N. Srivastava for Mr, H. D Chandra, 
for the Respondents. 

JUDGMENT. — The first-mentioned 
appeal is the plaintiffs’ appeal and the 
second-mentioned appeal is the defendants’ 
appeal from the decree of the Subordinate 
Judge of Gonda, dated the 6th of Novem- 


ber, 1925, modifying the decree of the . 
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umet of Tarabganj, dated the 17th August, 


The suit, out of which these appe 
arise, was brought by the pianak foe 
possession of grove No. 1070, a house, a 
well, two scattered trees and some bamboo 
elumps:in village Khanpur, Pargana 
Nawabganj, in the District of Gonda, The 
plaintiffs are the zemindars of the village 
together with defendants Nos. 3 to 23. The 
ground of the claim is that the property 
in suit originally belonged to one Sarnam 
Singh, who held it in the character of a 
tenant, and on his death some years ago 
the co-sharers of the patti, in which the 
said property is situated, took possession 
and continued in possession till July, 1924 
when the defendants Nos. 1 and 2 Tej 
Singh and Shebror Singh, dispossessed 
them and entered into wrongful posses- 
Bion. The defence as it stands on the 
finding of the Courts below was that the 
property in question was held by Sarnam 
Singh as a tenant and that on his death 
he was succeeded in the right of inherit- 
ance by his sister's son, Ramkaran Singh 
who madea mortgage of the Property in 
suit in favour of Tej Singh, defendant 
No. 1, and that the mortgage being valid 
the possession under it was lawful. 

On the question which arose on these 
pleadings the Oourt of first instance held 
that the mortgage was invalid for the reason 
that according to the conditions relating 
to the tenure of the grove-holder as re- 
corded in the wajib-ul-are of the villa e 
Pa lanan, had no right to make the 
mortgage in question. In result i 
a decree to the plaintiffs for saint ec 
. . d- 
ant Tej Singh preferred an a 3 
the decree of the Court of el pa nin 
On this appeal the learned Subordinate 
Judge agreed with the fnding of the trial 
Court that the mortgage if question was 
invalid but, on the authority 9f the decision 
in the ease of Ali Muhammad Khan v 
v. Chhedan (1) he held that the landlord 
did not establish any right of re-entry on 
such a transfer being made by the tenant. 
On this ground he accepted the*defend- 
ante appeal in respect of the grove art 
trees and dismissed the suit for possession 


in relation to them. As regards the house ; 


-and the wellle maintained the decree of 


the Court of first instance orf the ground 
(1) 15 Ind. Ons, 385; 15 O*O. 91, 
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that the defendant had failed to prove that 
the tenant,was competent to transfer his 
right of résidence in the house or his 
right of enjoyment ofthe well. From this 
decree of the learned Subordinate Judge 
the two cross-appeale now under considera- 
tion have arisen. ` ; 

I am of opinion ‘that the learned Bub- 
ordinate Jadge has rightly app'ied the 
prinsiple of the decision in the case of 
Ali Muhammad Khan v. Cheddan (1) to 
the facts of this case. The wajib-ul-arz 
of the village in which the property in 
dispute is situated clearly provides for 
the right of inheritance in a tenant's grove. 
It follows, therefore, that on the death of 
the original grove-holder, Sarnam Singh, 
the grove and the trees in question de- 
volved.by right of inheritance on his sister's 
eon Ramkaran Singh, who was his only 
heir under the law. On the view of law 
taken in the case' just now mentioned, 
Ramkaran Singh's act of mortgaging the 
grove and the trees did not amount to 
an abandonment of his grove-holder's right 
in them. In support of the appeal it was 
- argued that had thetransferin question been 
a sale according to the decision mentioned 
above and also according to the case of Jag- 
mohan v Deputy Commissioner, Partabgarh 
(2) and Azmat-un-nissa v. Ganesh Parshad 
e the landlord would be entitled io & 

ecree for possession and that there was 
no valid distinction between the case ofa 
pale anda possessory mortgage. 

I am unable to accept the argument. 
In my judgment the principle determin- 
ing the title of the landlord to a re-entry 
in a case of a sale by a tenant of his grove 
or gf his house is essentially different from 
the principle applicable to & case where 
the tenant has made only a temporary 
alienation of the nature of a possessory 
“mortgage. Inthe former case the sale is 
a complete evidénce of the abandonment 
of the tenant's right in the property sold 
andthe alienation being invalid the vendee 
is a pure trespasser as against the land- 
lord, who on abandonment acquires in law 
a right of re-entry. On the other hand, 
where thére is transfer by way of a poe 
sedhory mortgage only it does not afford 
any evidence as to.the extinction of the 
tenant's rights, On the contrary, it proves 


61 Ind. Cas. 445; 8 O. L. J. 124. 
8 83 Ind. Cas. 51; 1 O. W.N. 515; 10 O. & A. L. 
R 1205; 110, L. J. 750, L. R. 6 A. (06; A. LR. 
1925 Oudh 262; 28 O. O. 119° 
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the continuance of such righte. It follows 
that in such a case the landlord has no 
right of re-entry though the morga 
is invalid according to the- custom o tho 
village or being contrary to the conditions 
of the tenure. 

The learned Subordinate Judge's deoree, 
therefore, in ao far as the question of the 
grove and the two trees is concerned must be 
maintained. This disposes of the plaintiffs’ 
Appeal No. 65 of 1926. 

As regards the defendant's appeal, I am 
unable to appreciate the dietinction on 
which the learned Subordinate Judge has 
founded his judgment in respect of the 
plaintiffs’ suit in relation to the possession 
of the house and the well and his decision 
with regard to the grove and the trees. 
To my mind there is no such distinction. 
It may be assumed in favour of the land- 
lord that the tenant had no power of trans- 
fer of the house and the well but it does 
not follow on the reasoning given in the 
judgment relating to the other appeal that 
the mortgage has the effect of giving a 
right of re-entry to the landlord. 

The result is that the plaintiffs’ Appeal 
No. 65 is dismissed. xd the defendante' 
Appeal No. 66 is allowed. The plaint- 
iffs' suit is, therefore, dismissed in its en- 
tirety with costs in favour of the defend- 
ant No. 1, Tej Singh, in all the three - 
Courts. 

It may be that the plaintiffs &re entitled 
to a declaration that the mortgage in ques- 
tion is invalid but neither the Oonrts 
below were asked to make suchadeclaration 
nor any request to that effect was made 
in this Court. In any event the judgment 
now delivered leaves no room for doubt 
that the mortgage isinvalid. 

Appeal No. 65 dismissed. 


A. N.A. Appeal No. 66 allowed. 


OUDH CHIEF COURT. 
BnaocoNp Execution OF DBogSB Á»Pmar No. 34 
oF 1926. 
November 17, 1926. 
Present :—Mr. Justice Hasan. ~ 
Lala NAROTAM DASS—Dzrosan- Horpsg— 
AÁPPHLLANT 
veraus 


` Lala NARAIN DAS—JUDGMENT-DHBTOR — 


RB8PONDENT. 
Oudh Rent Act (XXII of 1880); a. 145—-Ezrecution 
of reni-decree—Limitation—Amendment of decree, 
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effect of —Period of limitation, whether runs from date 
of amendment or of original decree. 

Under s. 145 “ot the Oudh Rent Act, wherea decree 
has been amended the period of limitation for the 
execution of the decree runs from the date of the 
amendment of the decree, and not from the date 
of the original decree 

Ashfaq Husain v. Gauri Sahai (1), relied on. 


Becond execution of decree appeal 
against an order passed by the District 
Judge, Fyzabad, in Rent Appeal No. 6 of 
1926, dated the 24th February, 1926, revers- 
ing that of the Deputy Collector, Sultanpur, 
dated the 7th November, 1926. 

Mr. 8. N. Roy, for the Appellant. 

Mr. G. N. Mukherji for Mr. P. L. Verma, 
for the Respondent. 

JUDGMENT.—This is the decree- 
holder's appeal from the order of the 
District Judge of Fyzabad, dated the 24th of 
February, 1¥26, reversing the order of an 
Assistant Collector of Sultanpur, dated: the 
7th of November, 1985. The facta are these. 
On the 3lst of January, 1922, the appellant 
obtained a decree for arrears of rent against 
respondent for a sum of Rs. 58-9-8 from the 
Court of an Assistant Collector of Sultan- 
pon Subsequently on an application made 

y the decree-holder the decree of the 81st 
of January, 1922, was amended under an 
order of the 2znd of March, 1922. On the 
17th of July, 1924, an application for execu- 
tion of the decree was made but proved in- 
fructuous, Second application for execu- 
tion was made on the 16th of March, 1925, 
and that was the application eut of which 
the present appeal has arisen, 

The judgment-debtor objected to the 
execution on the ground that it was barred 
by three‘ years’ rule of limitation as pro- 
vided by s. 145 of the Oudh Rent Act, 1 

The Court of first instance rejected ci 
objection and allowed theexecution to 
ceed. On appeal by the judgment-de s 
the learned District Judge of Fyzabad has 
reversed the order of the Oourt of first 
instance and rejected the application for 
execution as barred by limitation. 

IT am of opinion that the order of the 
Court of first instance was correct and 
should not have been interfered with. ,Bee- 
tion 145 of the Oudh Rent Act, 1886, is as 
follows :— 

“A process of execution shall not be 
issued on a decree under this Act, when 
the application for the iseue of the process 
is made after the lapse of three years from 
the date of the decree, unless the decree is 
fora sum exceeding five hundred rupees, in 
which case.. ...... 


DHBRNDRA NATH MITRA MAJUMDAR v. SHFATULLA. 
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The learned Judge of the Court below 
thinks that the process of execution now 
applied for must be taken to beon the decree 
88 originally passed on the 31st of January, 
1922, and not on the decree as amended on 
the 22nd of March, 1922. In this view of 
the learned Judge ‘Tam unable to 'coneur. 
The right to execute the decree as it finally 
came io be amended only accrued when the 
amendment was made and it is the amend- 
ed decree in relation to which the process 
of execution is applied for. Applying the 
language used by their Lordships of the 
Privy Council in the case of Ashfaq Husain 
v. Gauri Sahai (1) the order of the 22nd of 
March, 1922, “supplemented and completed 
the decree ‘granted on the 31th of January, 
1922; and for the first time gave to the 
plaintiff that which would alone juatify 
him in applying for the joint execution 
to which he was entitled. It is from date 
of this last judgment (the 22nd of March, 
1922)...... that the time under the Statute 
began to run. It was then for the first 
time that the Court granted & complete 
decree to the respondent. It follows, 
therefore, that the plaintiff's remedy is not 
Btatute barred. 5 

I, therefore, allow this &ppeal, set aside 
the order of the lower Appellate Court and 
restore the order of the Oourt of first in- 
stance s costs throughout. ; 


A4. N. Appeal allowed. 

( 9 Tnd. Oas 975; 33 A. 264; 15 O. W. N. 370; 8 
A. L. J. 332; 13 O. LJ. 351; 9 M. L. T. 380; 13 Bom. 
L. R. 387, 4 Bur. L. T. 121; 21 M. L, J. 1140; 38 L A. 
37; (1911) 2 M. W. N. 177 (P. O.). 





CALCUTTA HIGH COURT. 
APPBAL FROM APPSLLATH DHORHR No. 2524 
oF 1923. zu 
February 5, 3926. 
Present :—Mr Justice Buhrawardy. . 
and Mr. Justice Mukerji. 
DEBENDRA NATH MITRA 
MAJ ea alaka 


_ Sheik. SHFATULLA—Rusronoawr, " 
Muhammadan Law— Wakt—Mosque—Worshipgere" 
ngu to maintain suit on behalf of mosque, principles 
ng to—De facto mutwalli, me to sue—Limiia- 
tion Act (IX of 1) Ee Sch. d Art. 1f0—Swü to 
bes Yor mare than sit yer, of 
or more than six years, effect 
The true rule for deciding te & person in- 
terested in a public mosque, simply asa person who 
bas a right to worship tRerein can institute a suit in . 
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nnection with the mosque, is to determine in each 
particular ense whether the plaintiff has or has nota 
cause of action which would entitle him to the rehef 
which he claims. The question whether such a suit 
is maintainable at tbe instance of a pertioular plaint- 
iff depends not upon any inherent right one may have 
to worship in & moaque but upon whether an in- 
dividual right of the painun bas i i iaid a 

i t right is threatened. : , col. 1. 

any injury © keba | sued as & pati. for declara- 


tion that certain properties Belonged to; he moeqne 


Qase-law reviewed. } 
he mere fact thata man professed to act as a 


twalli does not entitle hum to sue for recovery 
Of possession of vey properties from a person in 
wrongful possession of them Lp, 210, col. 2.) _. 
Piran v. Abdool Karim (13) and Kasi Hassan v. 
Sagun Balkruhna (14), ed. 
suit to oust a trespasser from the office ofa 
mutwallt which is not hereditary is governed by 
‘Art, 120 of Bch. I of the Limitation Act and if no suit 
is brought to.oust him within aix years, he would 
acquire a complete title for purposes of li tion or 
ing connected with the endowment. [p. 210, coL 2; 
p. 311, col. 1] : ] " 
to the possession of properties of a wak 
igo iat appnrecnane td the office of the Sarai’ 
$11, col. 1. 
P Appeal against a decree of the Sub- 
ordinate Judge, Burdwan, dated the 6th 
August, 1923, affirming that of the Munasif, 
First Oourt, Burdwan, dated the 28th 


August, 1922. 


Dr. Jadu Nath Kanjilal and Dr. Bijen 


Mukhérjee, for the Appellant. 
A jeki N uruddin A ee ran Nurul 

ury. for the Respondent. 

Bus JUDGMENT. : l 
Mukerji, J.—The plaintiff obtained in 
the Court of first aana a decree declaring 
his title as mutwalli to he lands in suit and 
enfitling him to recover possession thereof 
from the defendent. That decree has been 
affirmed on appeal by the lower Appellate 
Court and the defendant has preferred this 
eal. * 

"e history to the wakf to which the suit 
relates is important. One Khairatali in 
1934 made a wakf in respect of a third 
share of his properties, and gave the re- 
maining two-thirde share to his two grand- 
sons Dadaliand Mohamedali in equal shares, 
The dsons partitioned the properties 


between themselves, and the property now . 


in suit fell to the share of Dadali. The 
latter by a deed dated 1262 made a wakf in 
respect of ‘Ris properties and appointed 
his two wives Akbarennesa and Nujaman- 
pasa as mutwallis. ‘he two wives acted as 
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mutwallis till the death of one of them, viz., 
of Akbarannesa, when the other, viz., Nujam- 
&nnes& became the sole, mutwalli. She, 
in 1298 and ‘before her death, appointed 
one Kudrutulla the father of the present 
plaintiff ag mutwallt of the wakf estate. 
Kudrutulla managed the wakf till his death 
in 1312. The plaintiff's case is that he was 
appointed mutwalli by his father and he 
was acting as mutwalli since his father's 
death, when a dispute arose between him 
and his brother Nur Mohamed which even- 
tually ended in a compromise by which 
some of the wakf properties were taken by 
one brother and some by the other and they 
both managed the wakf estate assuch, In 
1320 Nur Mohamed died and thereafter the 
plaintiff. again became the sole’ mutwallt. 
The defendant had purchased the property 
in suit from Nur Mohamed and the plaint- 
iff's case is that the sale was void as not 
having been made for legal necessity. The 
two main prayers in the plaint were as 
follaws:— 

(Ka) thatit be declared thatthe properties 
in the schedule appertain to the wakf of 
Khairatali and Dadali; and (Kha) that the 
plaintiff be awarded a decree for possession 
it being declared that the defendant has 
acquired no title by his purchase. The 
other prayers were for subsidiary reliefs. 

The suit as I have stated, has been 
decreed by the Courts below in the form 
stated above. f 

The findings which cannot bé disputed 
and indeed have not, been disputed at the 
present stage are that the wakf was a 
valid one, ikat the property is wakf pro- 
perty and that there was no legal necessity 
for the sale. : 

The ground upon which the validity of 
the decree has been challenged is that the : 
plaintiff has not proved his title as mutwalli, 
and, therefore, is not entitled to the decree. 

The Court of Appeal below has rested 
ita decree upon the ground that the plaint- 
iff was the de facto mutwalli of the wakf 
properties since the death of Kudrütulla, 
tbat the plaintiff also acted as mutwalli 
during the period that the management 
was in the hands of Nur Mohamed and that 
after Nur Mohamed's death Nur Mohamed's 


heirs allowed a decree to be passed in 


plaintiffs favour declaring his right to the 
mutwalliship. ` 

The learned Vakil for the respondent has 
sought to justify the decree upon a further 
ground, viz., that ad a Muhammadan his 
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client can maintain & suit like the present 
one. 

It wil be convenient to deal with the 
second ground first. A very interesting 
discussion of the question involved in this 
contention will be found in Mr. Ameer 
Alis Muhammadan Law, Vol J, Ohap. 
XIX headed.Rulesof Procedure So far as 
this Court is concerned it was held in effect 
in the case of Jan Ali v. Ram Nath (1) 

that the mosques, ete., to which the provi- 
- sions of Act-XX of 1863 apply are not any 
mosques, etc., but any mosques, etc., for the 
support of which endowments have been 

made by the Government or private in- 
dividuals. In that suit two of the worship- 
pers at aceriain mosque instituted a suit 
after having obtained the sanction of the 
Advocate-General under s. 539 of the O. P, 
O. of 1882 against the mutwalli of the 
mosque and two other persons to whom the 
mutwalli had mortgaged part of the endow- 
ed property, and one:of the mortgagees 
had sold some of the wakf property in execu- 
tion of a decree which he had obtained upon 
his mortgage and the property had been 
purchased by the other mortgagee. The 
plaintiffs in the suit prayed that the property 
purchased might be declared wakf, that the 
sale in execution might be declared to be 
invalid, that a mutwalli might be appointed 
by the Court and that the costs ot doing 
the acts of the wakf might be defrayed 
from the profits of the property belonging 
to the endowment, It was held by this 
Court that so far as regards such portion 
of the prayer as fell within the provisions 
of s. 539 of the Code the plaintifis were not 
entitled to sue aa they were not "persons 
having & direct interest in the trust,"— 
that being thelanguage of the section as 
it stood at the time— within the meaning of 
the section, and that the suit should have 
been instituted under s. 14 of Act XX of 

1863 after sanction had been obtained under 

.B. 18; and as regards the relief asked for 
in the other prayers the plaintifis might 
possibly have obtained leave tosue under 
8. 30 of the Code on behalf of themselves 
and other persons attending the mosque 


and they not having obtained such leave, - 


the suit was not maintainable for those other 
prayers. It will be observed that in that 
case the interest which the plaintiffs alleg- 
ed they had in the endowment was an in- 
terest on their being followers of the 


Moslem religion, living in the vicinity of the: 


(1) 8 0.33; 9 O, L. B. 433; 4 Ind. Dec. (X. a.) 31. 
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mosque and being in the habit of attending 
the musjid (See the report at page 41*) In 
the case of Lutifunniesa Bibiv. Nazgirun 
Bibi (2) the plaintiff sued to recover posses- 
sion as mutwalli of certain lands alleging- 
that they had been dedicated as wakf for 
certain charitable and religious purposes. 
She based her right to sue upon the fact 
that her deceassd husband had been mut- 
wallt and she prayed that the property in 
suit might be declared wakf and- that eer- 
tain alienations made by her step-son 
since her husband’s death might be set 
aside. It was held in that case that even 
assuming that the endowment alleged was 
neither a public charity within the mean- 
ing of s. 539 of the O. P. O. nor a religious 
endowment to which Act XX of 1863 appli- 
ed, the plaintiff was not entitled to sue alone 
asit was clear upon the face of the plaint 
that others were interested inthe subject- 
matter of the suit and, therefore, ahe could 


only sue on behalf of all who were soin- ‘ 


terested having first obtained the leave of 
the Court and having otherwise complied 
with the provisions of s, 30 of the Gada 
A dissentient note was struck in the 
case of Mohiuddin:v. Sayiduddin (3) in 
which case the plaintiff charged a mut- 
walli and  sajadanashin with various 
breaches of trust and for the removal of the 
mutwalli and the manager appointed by the 
mutwalls, and for the appointment of one of 
the plaintiffs as mutwalli and for the fram- 
ing of ascheme. It was a suit instituted 
with the consent of the Advocate General. 
In that case the learned Judges observed 
thus: “Nor do we think that the present 


‘suit is bad on the ground that the provisions 


of s. 30 of the O. P. O. have not been compli- 
edwith, Since the judgment in the case pf 
Jan Ali v. Ram Nath (1) there has been a 
material alteration effected in the section 
and we think that the reasoning in the 
Allahabad cases, .Zafaryab Ali v. Bakhta- 
war Singh (4) and Jawalra v. Akbar 
Husain (5), showing that the right of 
worship of each worshipper in a Muham. 
madan mosque or religious endowment 
is an independent right wholly irrespec- 
tive of the right of the other  worahip- 
pers, is correct." In a recent decision 
9 11 O. 33; 5 Ind. Deo. (x. s.) 779. ii 
3) 20 C. 810, 10 Ind. E B.) 545, 
4) b A. 497; A. W. N. (1883) 91; 3 Ind. Dec, (x. a.) 
(5) 7 A. 178; . N. 324; 
ME 8; A. W. N. (1884) 324; 4 Ind, Deo. (N. s.) 
*Page of 8 O.—Rd.| 
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' of this Court in the case.of Ashraf Ali v. 


Mahummad Nurajjama (6) which was & sait 
instituted in accordance with the provisions 
of O. I, r. 8of the C. P. O. by two wor- 
shippers of a mosque for themselves and as 
representing, other worshippers in the 


. looality fo?& declaration that a permanent 


lease granted by the mutwalli was void and 
inoperative it was held that such a suit was 
maintainable. In that case Bhamsul Huda, 
J., (N. Ohatterjea, J , concurring) after refer- 
ring to certain authorities observed thus :— 


. “Itis clear from these texts that the wor- 


shippers living in the vicinity of a mosque 
have rights to it over and above those 
essed by the Muhammadan publie and 
vea more direct interest in ite mainten- 
ance and inthe proper administration of 


. the properties endowed for its benefit, In 


Muhammadan Law there is definite recogni- 


tion in many matters of what is termed 


haqg-ul-jiran or the rights of neighbours. 
The competency: of a- Muhammadan wor- 
shipper to enforce his individual rights in 
respect of a mosque and the trusts relating 
thereto has been reco in numerous 
cases and Ineed only referto the decision 
of Keramat Hossain and Chamier, JJ., in 
Dasondhay v. Mohammad Abu Nasar (7).” 
These observations, though made ina case 
in which the suit had been instituted under 
the provisions of O. I, r: 8 of the O.P. O., 
in so far as they refer to the individual 
rights of a Muhammadan worshipper in a 
mosque appear to bein conflict with the 
view expressed by the learned Judges in the 
case of Jan Aliv. Ram Nath (1). In the 
case of Zafaryab Ali v. Bakhtawar Singh 
(4) it was heldin effect that a suit to set 
aside a mortgage of endowed property be- 
longing to & mosque, the decree enforcing 
the mortgage, and sale, of the mortgaged 
property—4 takia known by the name of 
Naiuf Ali Shah—in execution of that decree 
and for the demolition of buildings erected 
by the purêhaser wes maintainable by 


Muhammadans entitled to frequent the: 


mosque and to use the: other religious 
buildings connected. with the endowment. 
In the case of Jawahra v. Akbar Husain 
a Full Bench of the Allahabad High 
Court laid do that every Muhammadan 
who hase right to use @ mosque for the 
purpose of devotion is entitled to exercise 
such right without hindrance and is com- 
petent to maintain a suit against any one 
- (8) 49 Ind? Oas. 355; 23 O. W. N. 115. 
p) 11 Ind. Osa. 36; 33 A. 600; 8 A. L. J. 710. 
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who interferes withite exercise, irrespective 
of the provisions of as. 30 and 539 of the 
O.P. O. The plaint in that case alleged 
that there, was an old delapidated mosque 
intended for Muhaminadan worship which 
was protected and looked after by the 
plaintiff and other Muhammadans of the 
village, that the mosque and its eppurten- 
ances had been excludedfrom the partition 
of the village being wakf property, that 
the plaintiff wanted to repair the mosque, 
but the defendants made certain structures : 
on the land appurtenant thereto, committed 
acts of trespass in connection therewith and 
would not pay any heed to the plaintiff's 
remonstrance. Upon theese allegations the 
plaintiff prayed for a declaration of his 
right to repair the mosque by removal of 
the defendants’ interference and: the:de- 
molition of the compound and removal of 
the mill, the thatches and the straw stored. 
in the mosque, Petharam, C. J., in his judg- ` 
ment observed that a-mosque is not the 
subject of- human ownership but all the 
members of the Muhammadan community. 
are entitled to use it for the purposes of 
devotion whenever it was open, that the 
right which they had in this respeot is not 
a Joint right but aright which belongs to 
many people, ands. 30 did not apply to 
such a case but would apply to a case in 
which many persons are jointly interested 
in obtaining relief. He held that the 
suit by the plaintiff was maintainable as 
it was clear.that the individual right of 
the plaintiff was violated. Mahmud, J., 
in the same case remarked: : “That section 
(meaning 8.30) apples only to cases where 
no individual right is interfered with; but 
here we have the case of a mosque in &'amall 
village, and one of the worshippers in that 
mosque is obstructed in his use of it for the 
purposes of devotion. He had a private 
right, and it was violated.” The learned 
Judge dissented from the remarks made 
in the. case of Jan Ali v. Ram’ Nath (1) 
holding that it is an undoubted principle of 
Muhammadan Law ‘that the persons who 
have the most direct interest’ in a mosque 
are the worshippers who:are entitled’ and 
accustomed to use it. Inthe case of Wajid 
Ali Shah.v. Dianat Ullah. Beg (8)-a Muham- 
madan hed brought a suit against a person 
in esaion of certain property- for a 
declaration that the property was wakf, but 
did not allege himself to be interested in 


sof) 8 A 35 AL W. N. (1885) 818; 4 Ind. Dec. (s. &) 
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the property further or otherwise than as 

` being a Muhammadan and he was not a 
Muhammadan resident of the district in 

' which the wakf was situate. It wasa suit 
unders. 42 of the Specific Relief Act. The 
reasons upon which the suit was held not 
maintainable were that the plaintiff had no 
legal character which was denied by any 
one, as he only asserted his character as a 
Muhammadan which was notrquestioned by 
any body, and he did not for himself assert 
right as to any property,and by no act of 
the defendant had his right to any property 
been denied. In the case ef Muhammad 
. Alam v. Akbar Husain (9) & suit for de- 
` claration was brought by seven Muhasmma- 
dan residents of the city of Kanauj for a 
declaration that an idgah and the lands 
adjoining it which were situate in 6 

. village in Pargana Kanauj was wakf pro- 
i^ perty, and it was dp on a review of the 
‘earlier deciaions of the Court and relying 
upon Mr. Ameer Ali's work on Mubamma- 
dan Law, Vol. I, Ohap. XIX that as Muham- 
madans who had a right to use the idgaA they 
were entitled tosue. In Dasondhay v. Moham- 
mad Abu Nasa (T) which was followed in this 
Court in the case of Ashraf Ali v. Muham- 
mad Nurajjama (6), to which I have already 


referred, two Muhammadans in whose hands 


lay the superintendence of certain wakf 
properties had sued for a declaration that 
a plot of land appertained to the wakf 
and for recovery of possession thereof on 
.Betüng aside its alienation by those who 
were in charge thereof. It was held in the 
case that the plaintiffs were entitled to 
maintain the suit fora declaration that the 
alienation was void as the land was wakf, 
“but not for a declaration for recovery of 
posression. In-a later decision of ths same 
'Oourt in the case of Ram Chandar v. Ali 
Muhammad (10) the principle was re-affirm- 
ed that every Muhammadan who has a 
right to use & mosque for purposes of de- 
votion is entitled to exercise such right 
without, interference &nd is competent to 
“maintain a suit against any one who inter- 
' feres with its exercise, but if he brings a 
suit in his personal capacity and not on 
"behalf of the whole Mubammadan com- 
munity that decision will be binding only 
as between the plaintiff and the defendant 
and cinnot be taken advantage of by, and 
' be binding on, the Muhammadan communi- 
ty in general. This was & case in which 
a 8 Ind. Cas. 835; 32 A. 631; 7 A. L. J. 797. 
(10) 18 Ind. Cas, 797; 35 A. 197; IL A, L. J. 333, 
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the mosque where worship was perfotmed 
was pttempted to be taken possession of 
by some Hindus in execution of a decree 
ona mortgage. In the case of Muhammad 
Fahimul Hug v. Jagat Ballav Ghosh (11) it 
was held that every Mussalman who. derives 
any benefit from a wakf is entitled to main- 
tain an action against the mutwallt. to es- 
tablish his right thereto. or against a tres- 
passer to recover any portion of the wakf 
Property which has been misappropriated 


without joining any other person who may . 


participate in the benefit, and that the 
plaintiff who in that case was a member 
of the family ofa charitable wakf, being 
a beneficiary under the wakf, could sue 
for recovery of possession of property 
wrongfully alienated and for the incidental 
declaration that the property being 
property could not be alienated and ‘that 
where consequential. relief was available 
to him he was not entitled to a mere de- 
claration. i 


A similar contention appears to have’ 


been put forward in the case of a Hindu 
temple ina suit under s. 92 of. the O. P. 
“O. inthe case of Ramachandra Aiyyar v. 
Parameswaran Minbu (12) the enatention 
being to the effect that every Hindu has, 
an interest within the meaning. of the 
section, in evera Hindu temple throughout 
'the length and breadth of India, but it 
was held by a majority of the learned 
Judges that the definition of ‘interest’ in 
s. 15 of the Religious Endowments Act (XX 
of 1863) cannot be used as a guide in 
interpreting the word as used ing 92 of the 
Oode and that ‘interest’ unders 92 of the 
Oode denotes an interest which is substantial 
and not sentimental or remote and it must be 
8 present and substantial and not a remote 
and fictitious or purely illusory interest, 
In that case of the two plaintiffs who in- 
stituted the suit with the consent of the 
Advocate-Geneial in the District Court of 
North Malabar in respect of a Hindu temple 
situated in Tellichery in that District, one 
of them being a Hindu residing in Madras 
and the other in Tellichery, it was found 
that the former had gone to worghip in 
the temple on one or two occasion’ in the 
past and might go there to worship ih 
future if business took him to Tellichery ; 


11) 74 Ind. Cas. 403; 2 Pat.- 391;- A «7. 
ub 4 P.L T.6765. pix SATUS paN 
(12) 50 Ind. Cas. 003; 42M, 300; 38 ML. J. 306; 25 


ML, T, 304; 9 L. W. 493; (1919) M. W, N. 570 
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it was held that hehad no interest within 
the meaning ofs. 92 to maintain the suit. 
In the present case no such considerations 
arise as would arise under a. 92 of the O. 
P. C. or under ss. 14 and 18 of the Religious 
Endowments Act, and the simple question 
which arises upon this contention of the 
respondent is whether a person interested 
in a public mosque simply as a person who 
a right to worship therein, can insti- 
tute a suit of this nature in his individual 
capacity. 
In such cases the true rule, in my opinion, 
is to determine in each particular case as 
to whether the plaintiff has or has not a 
cause of action which would entitle him to 
the relief which he claims, The question 
as to whether the suit will be maintainable 
at the: instance of a particular plaintiff 
depends not upon any inherent right which 
one may have to worship in a mosque or a 
temple upon the fact of his living in the 
vicinity or his being a mere resident of the 
District. I should venture to think that 
every Muhammadan has a right apart from 
his right as member of the community to 
worship in a public mosque and every 
Hindu has a right to worship 1n a publio 
temple but on that does not depend his 
right to maintain any and every suit in 
Connection witha religious endowment.. It 
is not a question of any inherent right at 
all. Ifthere is an individual right in the 
plaintiff which has been violated or if some 
SD that right is threatened, the suit 
wil lie. In each case this question .will 
have to be determined upon the allegations 
made ; and the nature óf the relief that the 
plaintiff will be awarded will be consonant 
with infringement that has been caused or 
the injury that has been threatened. The 
plaint in the present case does not disclose 
any such gement or injury, actual or 
threatened, nor is there to be found any 
complaint therein on the ground of the 
plaintiffs right as a worshipper in the 
mosque—assaming that he does worship in 
the mosque though he ordinarily resides in 
Oaleutta—having been or is likely to be 
interfered with. He claims the relief in his 
character ae mutwalli of the wakf properties 
end notin his character as a Muhammadan 
“who uses the mosque or participatee in the 
benefita of the endowment. In my opinion 
the plaintig in the present case is not 
entitled to maintain the suit as framed 
accept in his charagter as mutwalli in res- 
pect of the wakf. In any event it is quite 
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in the suit, namely, a decree declaring his 
right as mutwallitothe land in suit and 
entitling him to recover possession thereof 
is not a decree which he could obtain on 
the footing of his being a Muhammadan 


only. 


“To turn now to the ground upon which ~ 


the learned Judge has held the suit as 
maintainable. The learned Judge has 
given the plaintiff a decree on the footing 
not of his being a validly appointed mut- 
walli but on the ground that he is the de 
facto mutwalli. Bo far as this matter is 
concerned, in the first place, a very high 
ground has been taken on behalf of the 
respondent. Ithas been contended that if 
aman professes to act as mutwallt he is 
entitled to institute a suit for recovering 
possession of wakf properties from one who 
may have wrongfully acquired possession 
ofit. In support of this proposition reli- 
ance has been placed upon the decision 
in the case of Piran v. Abdool Karim (13) 
and Kazi Hassan v. Sagun Balkrishna (14). 
In the first of these cases it was held that 
the plaintiff in the case who was in charge 
of the dargah and was discharging the 
duties connected with the institution had 
been elected to the office of sajjadanashin 
by a large number of Muhammadans resid- 
ing in the locality and that appointment 
was held to have been a valid one and so 


the plaintiff had title to maintain the suit. ` 


In the second case it was found that the. 
plaintiffs were not merely beneficiaries bit: 


members of the family of the mutwallts oti” 


whom the office of mutwallt would fall by 
descent if indeedit had not already fallen 
on them, as alleged in the plaint by aban- 
donment and resignation of the mutwallis 
who were charged with having LY 
made the alienations. These cases, there- 
fore, are no authority for the proposition 
in the form in which it has been put before 
us. It was next urged on behalf of the 
respondent that the plaintiff was entitled 
to maintain the action having acquired a 
right by préscription to his office as mut- 
walli having acted adversely toall possible 
claimants for over the statutory period. 
The office of mutwalli not being a heredit,, 
ary one,& suit to oust the plaintiff from 
his office as mutwalli is regulated by Art. 
'1200fthe Schedule to the Limitation Act 


3) 18 O. 303; 9 Ind. Dec. (x i 581. 
T 4) 24 B. 170; 1 Bom. L. K. 649; 13 Ind. Deo. (N, s) 


. 


eo t. Ò. 1937] 
and if no suit has been brought to oust the 
plaintiff, by reason of his having held the 
office for over six years he would acquire 
an indefeasible right to hold the office of 
mutwalli and would acquire a complete 
title for the purposes of litigation or any- 
thing connected with the endowment. Jagan 
Nath Das v. Birbhadra Das(15), Kidambi 
Ragava Chariar v. Tirumalat Asari Nallur 
Raghavachariar (16), Salimulla v. Abdul 
Khayer Mohammad Mustafa (17) and Kassim 
Hassan v. Hazra Begum (18). That the 
right.of the plaintiff to hold the properties 
of the wakf isa right appurtenant to his 
office .as.mutwalli cannot be disputed: 
Gnarasambandha Pandara  Sannadhi v. 
Velu Pandaram (19). 

The question, therefore, is whether the 
plaintiff has held the office of mutwallt 
adversely to the rest ofthe world that is 
te say to all possible claimants in respect 
of the wakf and for the statutory period of 
six years. There is no express finding of 
the learned Subordinate Judge'on this 
question. He has, no doubt, in ent 
with the trial Court foundthat although 
the management of the properties was in 
the hands of Nur ‘Mohamed the plaintiff 


was de facto mutwallt but this finding does — 


not go far enough. Moreover, the legal 
effect and bearing of the matters upon 
which he has relied for this finding ex- 
pressed in so general terms, do not appear 
to us to have been correctly appreciated, 
e. g, the declaration of the plaintiffs right 
in a suit between him and the heirs of 
Nur Mohamed on consent by the: said 
"heirs not being a judgment in rem hag 
been erroneously regarded as evidence as 
against the defendants, the declaration 
contained in the nadabi ekrar (Hx. A.) 
as to the righta of the plaintiffs, if any, 
in the properties which were given to Nur 


Mohamed does not appear to have been. 


duly considered and the facts bearing upon 
the document executed by the plaintiff in 
favour of Eshaque in 1314 do not &ppear 
to have been sufficiently investigated. On 
the whole we are of. opinion that the appeal 
has not been properly dealt with by the 


(I5) 19 U. 176; 9 Ind, Dec. (x. s.) 960. 


6) 26 M. 113. 
3 Ind. Gas. 419; 37 O. 283; 11 O. L. J. 304; 14 C. 
497 


7 
WN. 497. 
18) 60 Ind. Cas. 165; 32 C. L. J. 151, "s 
fis 37L A 69,23 M. 271; 4 O. W. N. 329; 2 Bom, 
L R. 697; 10M. L. J. 19; 7 Ber, P. O. J. 671; 8 Ind, 
Deo. (x, s.) 691 (P, O.) : 
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learned Subordinate Judge, and we accord- 
ingly set aside the decree passed by him 
and direct that the whole appeal be re- 
heard except as to the question of the 
validity of the wakf, the question whether 
the property in suit is wakf property or 
not and the question of legal necessity, 
the findings on these matters being taken 
88 in plaintiffs favour. After proper find- 
ings are arrived at on all the other quee- 
tions which arise in the case, the appeal 
will be disposed of by the lower Appellate 
Court, and costa of this Oourt will abide 
the result. ' 

In view of the fact that this case as well 
as the case out of which Appeal No. 2152 
of 1923 has arisen both relate to the same 
wakf and in the latter case also a similar 
order of remand has been passed, we direct 
that both the cases if possible should be 
dealt with by one and the same Court but 
separately and each upon its own merits, 

Subrawardy, J.—I agree. 

A.N. A Case remanded. 
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M jun v. Narhari (1), relied on. i 

An issue which was raised and decided at the trial 
ofa case before the passing of the decree, cannot be 

ted in proceedings relating to the execution af 

ths decree. [ibid,] e 

Appeal against a decree of the Subordi- 
nate Judge, Partabgarh, dated the 28th 
April, 1925, affirming that of the Munsif, 
Partabgarh, dated the 28th February, 1925, 

Mr. Surendro Nath Srivastaya for Mr, 
ee . Kishen Srivastava, for the Appel- 
ant. n 
Mr, A, P. Nigam, for the Respondent, 


919 


JUDGMENT.—This is a defendant's 
appeal in a declaratory suit. The plaintiff- 
respondent, Musammat Sukhrani, brought 
A suitin the Court of the Munsif of Par- 
tabgarh fora declaration that one-third of 
a certain honse in Nawabganj, hamlet of 
Village Ranjitpur t hilbila, District Par- 
tabgarh (No. 1220) had been illegally at- 
tached and sold in execution of a decree 
passed by the same Court and purchased 


by defendant No. 1, Babu Lal, who is the. 


appellant before this Court. 

` The main allegations upon which the 
plaintiffs suit rested were that there were 
three’ brothers, named, Mitthoo, Bachcha 
and Madho who were all sons of one Janki 
‘deceased, thatthe house in suit was the 
joint property of all these three brothers, 
that before the attachment and sale a sepa- 
ration had taken place between the three 
brothers and the decree being only against 
Bachcha and Madho, the share of Mitthoo, 
which afterhis death had passed to his son 
Dubre and which after the latter's death 
had .again been inherited by the plaintiff 
as big mother, could not be attached and 
sold-and ‘that, therefore, the plaintiff was 
entitled to therelief claimed. The learned 


Muneif, who tried the suit, came to & find-, 


ing that the plaintiff's allegation as to se- 
paration ‘had been established on evidence 
and on that finding’ gave the plaintiff a 
decree which she had claimed. 

The defendant, Babu Lal, carried the 
matter further in appeal and the learned 
Subordinate Judge of Partabgarh dismiss- 
ed the appeal agreeing with the finding of 
the learned Munaif. i 

Tbe defendant, Babu Lal, has now ap- 
pæled to this Court and the main point 
.&rgued on his behalf in this Court was-that 
the decree in execution of which the pro- 
perty had been attached and sold was a 
decree that had been passed against Dubre 
son of Mitthoo, and his two brothers, Bach- 
oha and Madho and that, therefore, the at- 
tachment and sale was binding on the 
plaintiff. It was clear from the copy of the 
` judgment of that case— vide Ex. A4—that 
on thed 6th August, 1911, a joint decree was 
passed in favour of the appellant Babu Lal 
against Dubre,' Madho and Bachcha for 
Rs. 184 6 and costs. It was not, however, 
clear from the record whether in execution 
of that vewy decree the house in suit had 
beñ ‘put.up for eale and purchared by the 
aprellent. ln order to clear this matter, 
l allowed the appellant time to file certi- 


BABU LAL v. BUKERANI. 


taa Í. G. 1987] 


fied copies of documents showing this. The 
case has been heard again and the appel- 
Jant has now put in before this Court cer- 
tified copies of two documents : (1) copy of 
his application for execution dated 27th 
May, 1912, and (2) warrant of sale held in 
execution of the same decree. By a sepa- 
rate order recorded by me on the 7th Bep- 
tember, 1926, when the- &ppeal.came up 
a second time for hearing: before me; I ad- 
‘mitted these.two documents in. evidence 
under O. XLI, r. 27, because'I considered 
that this evidence was necessary to.ehable 
me to pronounce my judgment ir this caáe. 

These documents have now been brought 
on the record. Reading them’ with: Ex, 
AA, it is quite, clear that thé decree origin- 
ally was passed against three persons, 
namely, Dubre son of Mitthoo, Bachcha 
and Madho, that that decree was put: into 
execution subsequently after the death of 
Dubre and for purposes of execution Bach» 
cha and Madho, the other two defendants, 
were brought on the record as bis represen- 
tatives. Itis also clear from the warrant 
of sale that the sale, was. held in execution 
of that very decree, Plaintiff had admitted 
in her plaint’ that the property: was pur- 
chased by the defendant-eppellant in Hxe- 
cution Case No. 435 of 1922. and. the. war- 
rant of sale relates to that same execution 
ease. The conclusion, therefore, seems’ to 
me to be irresistible that the property was 
attached and sold in execution of a decree 
to which Dubre whose representative the 
plaintiffrespondent, Musammat Sukhrahi 
now claims:to be, was a perty and that she 
cannot now escape the effect of the :salé 
held in erecution of that deoree. I aieo 
find from judgment Ex. A4 that the suit 
in which the decree was passed was brought 
by the appellant on the basis of'a bond 
that had been executed by Mitthoo Lal and 


‘in that case Bachcha and Madho who ‘were 


defendants along with Dubre; pleaded that 
no decree should be pà&sed against them 
as there had been a geparation in the fami- 
ly. This plea formed the. subjèct, of issue 
No, 2 and the finding of the urt was to 
the effect that the defendants were living 
jointly and that a decree should be passed 
against them. all as representatives of Mit- 
thoo, the original executant of the bond. 
It, therefore, appedrs’ to me that after that 
issue was decided in the original cá&e, the 
game issue could not bé agitated: again 
when that very decree was beitig put in 
execution, I am clearly of opinion that an 
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isahe; which is raised by the parties and 
tied eut between them in the guit before 
the. decree is passed, cannot be re-agitated 
on the execution side. If the Judges of the 
trial! Gourt and of the Court of first appeal 
had taken a little trouble as I have done to 
find oyt 'that the decree jn execution of 
which, the property had been attached and 
séld was the same decree in which this 
matter “had been decided, their conclusions 
I -am süre, would have been diferent from 
what they Have now arrived at 

It was contended before me by the learn- 
ed Pleader forthe respondent that because 
on the execution side the plaintiff, who 
was the real representative of Dubre, had 


not been brought on the record as his re- 


presentative, she was not bound by the 
attachment and sale. I regret I cannot 
accept ‘that contention. ‘It has often been 
held that the representatives ofa judgment- 
debtor are hound by attachment and sale 
held ‘in ‘execution df a decree, although 
they may.net have been formerly made as 
arties or hat wrong persons may have 
.been parties to. the decree—vide Malkar- 
jun v. Narhari (1). I, therefore, hold that 
the . plaintiff is bound' by the decree in exe- 
cution of which the property has `beemat- 
tached: and gold. 
I, therefore, allow this appeal, set aside 
the decrees ef the Courts below and dis- 
miss.the plaintiff's suit with costs in all the 
‘three (Courts. 
ANA 'Á Lallowed, 
es B. 337; 37 I 4:216; 5 O. WSN. 10; 10. ML. 
J, 308; 2 Bom. L, R. 937; 


‘MADRAS HIGH COURT. 
"^ * FULL BENOH. 
ORIGINAL Pattrion No. 212 oF 1924. 
October.19, 1925. ' 
‘Present:—Sir Victor Murray Coutta 
“Trotter, Kt., Chief Justice, Mr. Justice 
“Krishnan and Mr. Justice Beasley, 
. In the matter of NATHA VENKATHSA: 
PERUMALalias YELOHURI Sri 
RAMULU CHETTY A—Paritionne. 
aka Ar Act (IX of 1876), s. 8—Guardians and 
WwW Act {VIIL of: , 87 (itt), $4 —Appotni- 
meant of guardian conditional: on furnishing security, 
validity of— security, effect of— 


ature to furnish 
Ags of majority, 18 or 21. 
Where, under the Q'ugrdj&ns and Wards Act a per- 


J. Sar. P. O. J. 139 (P. O). 


' tioner. 
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inted dian of a minor on: condition o 
Peeking: security fais to furnish the 


son 
his 
of a guardian 


thare is no ap tment 
m of s. $ of the Majority Act and the minor 
attains his majority on completing his 16th year 
and not his 21at- year. [p. 214, ool. 1.] f 

Such a conditional órder of appointment is nitra 
vires and bad in toto inasmuch as the valid- part. 
of appointment of guardianship cannot ba severed: 
from the invalid part of demanding security. [p. 
214, ool 2] | um ; 

The pone of isming nb ping Laie abana 
ed and the pro procedure e follp pointed: 
out [p. 314 col 3, p 215, col. 1] . 

` v. Srinivasa Atyangar ‘1), followed. 

S Naick v. Rama Aiyar (2), overruled. 

Oase referred to a Full Bench, in O. P. 
No. 212 of 1924 on the file of the High Court, 
by Brinivasa lyengar, J. 

. Mr. V. Radhakrishnayya, for the Peti- 


JUDGMENT.—This is. a matter 
which ‘has been put before a Bench on 
the suggestion of the learned trial 
Judge Srinivasa Iyengar, J., because ib 
raises a question of some difficulty ard 
some conflict of authorities. The facts are 
these. There was a minor called Natha 
Venkatesa Perumal Ohetty. On the 20th- 
November, 1924, anorder was made by Waller, 
J., in Chambers conditionally appointing 
the natural father of the boy as his guardian 
under the. Gaardians and Wards Act. Part 
of the order was that the. father was to 


.furnish certain security. He did not do so 


and he died in the fóllowing July without 
having furnished any security at all in 
compliance with the condition contained in 
the order On the 15th of August, 1925, 
the minor became 18 years old. The ques- 
tion we have to determine is whether, 
having regard to the events that happened 
and to the terms of the order of Waller, J., 
the.minor is to be regarded as subject ‘to 


` thelongerterm of minority ending at?1pro- 


vided by the Indian Majority Aot or ie to be 
regarded as havingin August attained his 
majerity, when he completed his 18th year.* 
We will first refer to the r&levant statutory 

rovisions. Bection 3 of the Indian Majority 
Act (IX of 1875) runs as follows:— 

*Every minor of whose péfson or pro- 
perty or both a guardian...... has been or 
shall be appointed or declared by any Court 
of Justice before the minor hds euttained 
the age of 18 years...... shall, notwiths and- 
ing anything contained in the Indian Suc- 


` cession Act (X of -1865) or in any other 


enactment, be deemed to have attained his 
majority when he sball have eompleted his 
age of twenty-one years, and not before,” 


^ 


$314 

The question, therefore, raised by that Act 
is whether there has been appointed or 
declared by a Court of Justice such & 
guardian in which case his majority auto- 
matically on the making of the order is pro- 
longed to the age of 31, We, therefore, turn 
to the Guardians and Wards Act (VIII of 
1890) to see what its provisions are with 
ais to the appointment of guardians. By 
g. 7 (1 

"Where the Court is satisfied that it is 
for the welfare of & minor that an order 
should be made—(a) appointing a guardian 
of hisperson or property, or both, or (b) 
declaring a person to be such a guardian. 
the Court may make an order accordingly.” 

Then finally by s.34, itis provided as 
follows:— 

"Where fa guardian of the property ofa 
ward has been appointed or declared by the 
Court......he &hall,—(a) if so required by the 
Court, give a bond as nearly as may be in 
the prescribed form, to the Judge of the 
Court to enure for the benefit of the Judge 
for the time being, with or without sureties, 
“as may be prescribed, engaging duly to 

account for what he may receive in respect 
of the property of the ward;" 

The short point here is this: Was the con- 
ditional order which was made in this 
case intra vires of the Statute under which 
the e is made. A suggestion is 
made that the only power given under 
s. 34 is to impose the duty of, finding 
gecurity and executing a bond on the per- 
gon who is before the Court in the capacity 
of anappointed guardian. If that be so, 
there would be no power to impose such 
a condition upon & person who is merely 
an aspirant to the office of. guardian before 
the (ourt actually appoints him. There 
are two different opinions in this Oourt on 
the subject; oneis the opinion of Sadasiva 
Jyer, J.,containedin Goppammal v. Srinivasa 

iyangar (1) in which he expressed the 
opinion that these suspensory conditions 
are not warranted by the words of the sec- 
tion, and that the Mufassal Rules, the Civil 
Rules of Practice, which appear, to validate 
them are thus ultra vires under the Act. In 
our opinion, that view is the correct one 
and the later opinion expressed bya Bench 
of this Court consisting of Ayling and 
Seshagiri Iyer, JJ., reported as Subba Naick 
v. Rama Aiyar (2) to the contrary is in- 
(1) 34 Ind. Case 432; 30 M. L. 7. 
9) $7 Ind. Cas. 892; 

M, W.N. 426, : 
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correct. If this be so, the sole question 
that arises is this: Was this order wholly 
bad orcan we sever the valid from the 
invalid? On that it seems to us that, if the 
learned Judge had as it were definitely 
made an appointment but merely bamper- 
ed it with a condition warranted by the 
Act, that would be one thing and ; this 
Oourt might be able to say that the part 
creating the guardian was positive. and 
effectual and reject the rest demanding the 
security. That seems to have been the, 
view adopted by Stephen, J, in Gopal 
Chunder Bose v. Gonesh Chunder Srimani . 
(3). Apparently that view has not been. 
accepted in later cases by other Judges in: 
Calcutta. The matter, we think, turns.upon , 
the actual wording of the order; and that 
wording is this: — 
“That upon Lakshminarasimhulu Chetty 
the petitioner herein, furnishing security 
to the satisfaction of the Registrar of this . 


.Court for a sum of Rs. 5,000, only he be; .. 


and hereby is, appointed guardian of the 
property of the said minor during his 
mE until the further orderof this . 


It seems to us impossible to say that the ` 
learned Judge who passed that order A 
have meant to do otherwise than make the 
actual appointment of the guardian com- 
ing into force, dependent upon a prior 
furnishing of the security. Therefore, if 
this order is bad, we think it, is bad in 
toto. No practical difficulty will, as we 
conceive it arise, as we think itcan ve 
easily be met by adopting a different form 
of procedure. The mischief of these 
suspensory orders, apart altogether from 
thequestion as to whether they are legal 
orinvalid, is that the matter goes before 
the Judge who makes these suspensory 
orders and then tbe papers go into the office 
where it is nobody's business to see what 
is being done about it. The order is not 
complied with, and then somebody finds out 
that the minor, whom it was desired to 
protect, has attained his majority, and the 
Court is powerless because the guardian 
has failed to carry out its ‘directions and 
the. Court has kept no control over the 
matter by reason of the natare of the 
order soas to summon the guardian and 
ask him “why have you not furnished 
the security?" The remedy seems to 
us to be quite simple. Let the learned 


(3) 40,1. J, 112 
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Judge, before he makes the appointment 
of a guardian, if he is satisfed thatit is 
& proper case for the minor to have a 
pordan in charge of his property and of 
affairs, make enquiries about the pro- 
pósed guardian and satisfy himself fully 
whether, if appointed, he will be in a posi- 
tion and will be willing to execute a bond 
to the amount that the learned Jud 
thinks thatthe use and the value of t 
estate demand; and, if after that, he makee 
an order, which the guardian disobeye, as 
to the furnishing af bob security, then there 
areremedies against the guardian without 
the consequence of the minor being left 
in this position, with no valid order ap- 
pointing a guardian made at alland his 
ceasing, or rather being never taken, to 
be a ward of the Court. It is only right 
to say that we gather that in this case there 
ig no question of any dangerous consequ- 
ences to the minor owing to this misfortune 
that WE ME but there are cases readily 
conceivable, and probably within the ex- 
perience of many, where young men inthis 
city are surrounded by circumstances which 
would make it imperative for the Court in 
their own interests to provide them with 
aardians. We think, therefore, that there 
einga doubt asto the validity of suspensory 
ordera, it will be well if the practice of this 
Court in future were not to make orders in 
this form, but to adopt the procedure which 
we have suggested. 

We are, therefore, of opinion that this boy, 
Natha Venkatesa Perumal Ohetty, is now 8 
major. 

Y. N. V, Reference answered, 


—— 


OUDH CHIEF COURT. 
BgOoNP OiviL Arpat No. 552 or 1925, 
November 10, 1926. 
Present:—Sir Louis Stuart, Kr., 
Ohief Judge, and Mr. Justice Hasan. 
BRAMAHDIN AND ANOTARR— PLAINTIFFS 
—-ÁPPHLLANTS 


versua 
RAM LAKHAN AND OTHHSRS—DBFHNDANTS 
—HB3PON GANTS. 
Hindu Law—Guardian— Power to revive barred 
debt—Debt contracted by father—Son's pious obliga- 


tion. 
A Hindu mother as guardian of her minor sons is. 
s oom m to revive a barred debt contracted by 
by executing fresh honds for fhe same. 


BRAMHADIN 9, BAM LAKHAM, 
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Second appeal against a decree of the 
Subordinate Judge, Sultanpur, dated the 
24th August, 1925, confirming that of 
the Munsif, Amethi at Sultanpur, dated the 
25th September, 1924. 

Mr. Naim Ullah, for the Appellants. 

Mr. Satya Nand Roy for Mr. Gokul Prosad, 
for the Respondents. 

JUDGMENT.—This is the plaintiffs’ 
appeal from the decree of the Subordinate 
Judge of Sultanpur, dated the 24th of 
August, 1925, affirming the decree of tha 
Munsif of Amethi, dated the 25th of Bep- 
tember, 1924. 

There were two plaintiffs in the suit, out 
of which this appeal arises, Barhmadin and 
Ram Lakhan. They represented the estate 
of one Sukhdeo deceased. The three minor 
defendants are the sons and the 4th de- 
fendant is the widow of one Mahadeo de- 
ceased. The widow is the guardian of the 
minor children. 

On the 23rd of May, 1915, Mahadeo execut- 
ed three bonds in favour of Sukhdeo for a 
total consideiation of Rs. 284-49. After 
the death of Mahadeo, his widow Musam- 
mat Ram Raji, in the capacity of a guardian 
executed two bonds on the 5th of June, 1919 
in consideration of the debt due under the 
previous three bonds. The suit is founded 
on the later two mentioned bonds for the 
recovery of the amount due under them. 

The three old bonds are not forthcoming. 
The lower Appellate Court has found on 
evidence that they contained a promise of 
re-payment within one year of the date of 
execution. On the date of the bonds in 
suit, therefore, the recovery of the debt 
due under the previous bonds had become 
time-barred. The learned Subordinate 
Judge is of opinion that the guardian of 
the minors was not competent in Jaw? to 
revive the time-barred debt. His opinion is 
supported by a decision of the late Court 
of the Judicial Commissioner of Oudh in 
the case of Gaya Prasad v.* Maharaj Kuar 


E is admitted that on the ‘date of the 
execution of the bonds in suit the recovery 
of the debt due under the previous bonds 
had become time-barred as against the 
minors and had a suit for the recsvary of 
that debt been brought on the date of the 
execution of the bonds in suit the plea of 
limitation could succes-fully have been 
raised by the minors, We lo not MIS: 


(1) 1 0. 0, 46, 


Ple TE 
fat the mothef óf the minors was oom- 
peteni'by her act of executing the new 
bonds to deprive the minors from the 
benefit of that plea. It may be-that under 
the Hindu Law the sons ofa deceased Hindu 
father are laid under an obligation to pay 
their father's debts but the law of the 
land also gives them, the right to avail 


- themselves of the rules of limitation. If, 


. 


therefore, the enforcement of such an obli- 
gation is barred by: limitation the obliga- 
tion, simpliciter, is of noavail to the creditor, 
The appeal fails and is dismiseed with 
costa. 
een: Oa Appeal dismissed. 


CALCUTTA HIGH COURT. 
' APPBAL FROM APPBLLATB DkCRBAa 
No. 1329 or 1924. 
May 17, 1926. 
Present—Mr. Justice B. B. Ghose and. 

f Mr. Justice Graham. 
“OHANDRA MOHAN BANIKYA 
AND OTHBRS—PLAINTIFFS—À PPHLLANTS 
versus 
Srimati MEHERJAN BANU AND OTHBR8 

: Ten Aei TH af I. TS. 
. B ena ct of 1 s5. 19, 182— 
engal noy (V. f 1885), s5. 4 pa 82 


7 there & particular Coni) falls within the pro 
ats. 49 of the Ben Tenancy Act a. lez of 
Act cannot be invoked to determine the status of 


the tenant. [p. 216, ool. 2 ] 
Partial ejesimenban be allowed only under 


Kasa mpg red ne LA im erii ay a a AG 
8 en & 8 
his holding [p. 317, col. L] oe A part ak 
Appeal against a decree of the District 
Judge, Noakhali, dated the 14th March, 
1924, mogifying that of the Munsif, Second 
Court, pur, dated the 19th Decem- 
ber, 1913. 
Babus Jogesh Chunder Roy and Jürna 


“Nath Sanyal, for the Appellants. 


Babu Mohendra Kumar Ghose, for the 
Respondents. 
JUDGMENT, —This is an appeal by 


CHANDRA MOMAN BANIRYA T. MAHARJAN BANU, 
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the plaintiffs arising out of a suit for eject+ 
ment of the defendants from lands which 
are alleged to be held by them as under- 
raiyats under the plaintiffs. The suit was 
brought after service of notice to quit under 
8. 49 of the Bengal Tenancy Act. The 
lande consist of certain arable lands, a 
piece of land on which the defendants 
have got their homestead and certain bhita 
lands comprised within certain settlement 
dags. The trial Court’ passed a decree in 
favour of the plaintiffs. Onappedl by the 
defendants, that decree has been modified 
by dismissing the plaintiffs’ suit for khas 
possession of the. bhita lands as well as 
the land en which the defendants’ home- 
stead stands, With regard tothe arable 
lands the decree of thel Munsif hag been 
affirmed. The plaintiffs contend that this 
decision of the lower Appellate Court is 
erroneous and that they are entitled te 
khas possession of all the lands in question, 
The first thing that strikes us with regard 
to the decision -of the District Judge is 
that he has made a decree for partial eject- 
ment from the lands held by the under- 
raiyats under s. 44 of the Bengal Tenancy 
Act. The reason for his so’ doing is that 
B. 182 ofthe Bengal Tenancy’ Act applies 
to the bhita lands. The learned Judge 
has held that in the present case the 
homestead is not held by the defendants 
who are also raiyats ofthe village as a 
part of their raiyati jote, but is held as a 
part of the under-raiyati and, therefore, in 
his opinion, the tenants can claim the 
protection of s. 182 of the Bengal Tenancy 
Act and cannot be ejected'from the said 
land on notice under s. 49, aliuough they are 
under ratyats, also in Yes pe ct ot the some, 
But the principal ground ior not accepiing 
the decision ot the Dieuict Judge is ulat, 
when a particular tenancy) valls within ihe 


` provisione of 9. 49 oi the Bengal lenancy 


Act, it is difficult to understand how 8. 182 
of the Act can be invoked in determining 
the status of the tenants. ‘ibe leameda Vakil 
for the respondents relies upon the case 
of Krishna Kanta Ghosh v. Jady Kasya (1) 
in support of his contention thatthe de- 
fendanis are protected under the provisions . 
of:s. 182 of the Bengal Tenancy Act. In, 
that case, however, the position was that 
the defendante-tenante held the homestead 
land only under the plaintiff as their land- 
lord ndi it was held that, as the home- 


p 38 Ind. Cas, 839; £1 O. L. J. 475,719 Q'{WON, 
914, à 


Li 


, Tenancy Aet. 
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stead was not held by the tenants as part 
of their holding as ratyats, the incidents of 
the homestead were to be regulated under 
the provisions of s. 182 of the Bengal 
In the present case, the 
under-raiyats held the homestead along 


with óther lands as part of their under- 


raiyati tenancy and, if the plaintiffs are 
entitled to eject them from the lands held 
by, them by service of notice, there is 
nothing under the law which prevents them 
from ejecting the tenants from the whole 
of the demised premises. -In our opinion, 
8. 142 of the.Bengal Tenancy Act does not 
apply to the present case. We find that 
the same, view wus taken in the case of 
Rahimuddi Meaji v. Srimati Amina Bibi 
(2). Partial ejectment can be allowed only 
under special circumstances, and cannot 
be -decreed asa rule. Hither the landlord 
is entitled to eject the tenant or is not; 
some atrong case must be made out for 
the purpose of holding that the landlord 
can eject a.tenant from only a part of the 
tenancy. In our opinion, the landlords in 
this case are entitled to recover possession 
of, the whole of the lands held by the de- 
fendante' under them fas under-ratyats. 
The next contention advanced on behalf 
of the respondents is that the plaintiffs 
having an eight-anna share only with re- 
gard to certain lands are not entitled to 
khas possession. The point, however, was 
rightly decided against the defendants by 


the lower Appellate Court asthe District: 


Judge held that he did not see any, reason 
why the plaintiffs would not be able to de- 
termine the tenancy under them if the 
tenancy was otherwise terminable. It also 
does not appear why the learned Jadge 
held that the plaintiffs would not be en- 
titled to khas possession or even joint pos- 
session with regard to the lands in which 
they had only an eight anna share. The 
plaintiffs let out only eight annas of.these 
lands tothe defendants and,if the tenancy 
is terminated, they are entitled to posses- 
sion of the lands which they had let out, 
As in the present case it was found that 
the tenancy was terminated by proper ser- 


, vice offnotice to quit, the plaintiffs are en- 


‘titled to recover possession of all the lands 
for which they brought the guit. 

The result, therefore, is that the &ppeal 
is decreed, The decree óf the District 
Judge is set aside and that of the Munsif 

(2) 94 Ind. Cas. 920; 43 O. L. J. 132; A. L R. 1036 
Oel. 602, 


FATBH NARAIN DAS f. ABDUL RANMAN, 


217. 
is restored with costs in this Court and in 


the lower Appellate Qourt. 
The cross-objection is not pressed and is 
dismissed without costs. 
A. N. A. Appeal allowed: 


Cross-objection dismissed: 


—————— 


OUDH CHIEF COURT. 
Rant ,APPHBal, No 82 oF 1925. 
Beptember 23, 1926. : 
Present : —Bir Louis Stuart, KT., 
Chief Judge, and Mr. Justice Raza, 
FATEH NARAIN DAS—P1AINTIP? 
—APPBLLANT 


; versus . 
ABDUL RAHMAN- —DRBFBNDANT— 
—RE58PONDHNT. . 
Oudh Rent Act (XXII of 1886), s. 108 (15)— 
Lambardar—Suit by co-sharer for profits—Failure io 
produce account books, whether imposes liability for 
not collected. 
he mere fact that a lambardar is unable to pro- 
duce his account books is not 4 ground for 
him liable for profits on the basis of demanda ra 
than of realizations. (p. 218, coL 2.] 
. Becond appeal against a decree of the 
Second Additional District Judge, Luck- 
now at Unao, dated the 7th September, 
1925, reversing that of the Deputy Collector, 
Safipur, District Unao, dated the 11th De- 
cember, 1924. 
Mr. Radha Krishna, for the Appellant. 
Mr. Zahur Ahmad, forthe Respondent, 


JUDGMENT.—Ths suit, out of which 
this appeal arises, was asuit brought by 
a co-sharer ugainst the lambardar under 
the provisions of &. 108, cL (15), Act XXII of 
1886. The learned Deputy Oollector award- 
ed profits npon the basis of demands dhd 
not of realizations. The learned District 
Judge found on the facts, that there was 
no proof of negligence or misconduct on the 

t of the defendant lambårdar, and pass- 

a decree on the is of collections. 
As on the basis of proved collections noth- 
ing was due to the plaintiff sharer, his suit 
was dismissed. In this second appeal the 
plaintiff-appellant seeks to obtain a resto- 
ration of the decree of the learned*Deputy 
Collector. The appeal was admitted in 
view of the plea, that.in certain decisions 
of the Judicial Commissioner's Court of 


making ' 


Oudh it had been laid down as a proposi- ~ 


tion, that failure of a lambatrdar to pro- 
duce ‘private books of accounts was in itself 


n8 


evidence of negligence, and inasmuch as 
the defendant lambardar here did not pro 


duce private books of account, this ap- 


peal was admitted on the point of law for 
decision, as to whether this omission in 


- itself constituted negligence or misconduct. 


The first desision of the Judicial Com- 
missioner's Court we have been able to 
find upon the point is the decision of a 
aingle Additional Judicial Commissioner 
in Ubaid Ullah Khan v. Nazir Husain 
Khan (1). The last portion of the head- 
note is to the following effect: 
lambardar failing to produce his account 
books is not entitled to: clgim a reduction 
in the gross .rental, The onus of proving 
the actual collections lies on him.” We do 
not find that the decision in question actual- 
ly laid down that proposition. It appears 
to us to have laid down merely thata 
lambavdar claiming expenses for collection 
should be compelled to prove what those 
expenses are. The second decision which 
we have found is one contained in 
Raghunath Singh v.Har Dayal Singh (2). 
This is also a single decision of an 
Additional Judicial Commissioner. This 
lays down nothing further than .that in a 
particular case, in which the District Judge 
had found that the recorded collections 
were suspiciously low, and that the defend- 
ant lambardar bad neither produced any 
accounts, nor given any evidence to show 
what he had collected, a finding of fact by 
the District Judge in appeal to the effect 
that the full demand must have been col- 
lected could not be disturbed in second 
appeal, The third and last decision 
which we have been able to find is Suraj 
Prasad v. Debi Dayal (3). This is also 
a decision of a single Additional Judicial 
Cofhmissioner. The only bearing which 
it has on the matter in diapute was that 
it decided that | where negligence on the 
part of a deceased lambardar was proved 
his heirs could Be held responsible for that 
negligence to the extent of the assets which 
were in their hands. The learned Addi- 
tional Judicial | Commissioner laid down 
that the failure to collect more than a small 
fraction of the pe would give rise to a 
presumption of negligence which it was the 
duty of the lambardar to rebut. He did 
not affirm the principle that the mere failure 


. (1) % Ind. Ces. 15:11 0 L.. DOM 
56 Ind. Oas. 751; 70. L. J. 27 
(S. R5 nd Gay 785 8 80, 1, T. £8* 25 0, 0.49; AT. 
R. 1972 Oudh 149, | 
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to produce accounts afforded evidence of 

negligence, which must be accepted to 

pee negligence before a lower Appellate 
rt. 


The Oudh Rent Act has no provision 
corresponding to the provisions in a. 164 in 
the Local Act II of 1901 (N. W. Tenancy 
Act) before its present revision. The portion 
of that section, with which we are concern- 
ed, is to the effect that a Rant Court might 
award to the sharer not only a share ofthe 
pronte actually collested by the lambardar 

ut also such sums as the sharer might 
prove to have remained uncollected owing to 
the negligence or misconduct of the lambar- 
dar. There has been a tendency in Oudh 
to read into the provisions of Act XXII of 
1886 a similar provision, but the Court can- 
not proceed upon an assumption, that such 
a provision existe. Itis certainly open to 
the Courts in awarding a share of the profits 
of an estate in favour of a sharer as against 
a lambardar to arrive at & conclusion upon 
the facts, that the lambardar has collected 
more than he admits that he has collected, 
and to give & share of profita based upon 
such a finding, but we are not of opinion 
that thelaw upon the subject can go to the 
extent of affirming that merely because.a 
lambardar has been unable to produce 
accounts, he must, therefore, be held to be 
liable on the basis of demands rather than 
of realizations. Upon the finding that there 
is no proof of negligence and misconduct 
we dismiss this appeal with costs. 

A. N. å. Appeal dismissed, 


MADRAS HIGH COURT. 
Om RuvisroN Parrrion No. 147 or 1924, 
March 12, 1926. 
Present:—Mr. J ustice Ramesam. 

8. A. OHINNA MARAOAYAR~— 
PETITIONER 


versus 
AVVA NACHIAL AND OTÉHE8— 
RESPONDENTS. 

Succession Certificats Act (VII of ps r3 paut : 
by ons of several heirs of ereditor to recover 
debt dus to deceased, maintainability of—Suecesnon 
certificate, necessity of. 

A suit by the heir of a deceased creditor to recover 

a debt due to the deceaned is maintainable without 
certificate buta decree ought not to be‘ 

pale dn such a su without the prodeoen sts 

fonce certif cato, 3 


KJ LO 1937) 
Where ans of several heirg of a deceased 


person 
obtains a succession cartifioate to collect the whole 


of a debt due to the deceased, he is entitled to obtain 
& deoree in respect of the whole debt. 


Petition, under s. 25 of Act IX of 1887, 
and s. 107 of the Government of India Act, 
praying the High Oourt to revise a decree 
of the Court of the Subordinate Judge, 
Negapatam, dated the 21st January, 1924, 
-in 8. O. B. No. 821 of 1923. 

Mr. W. S. Subrahmanya Iyer, for the 
- Petitioner. 

Mr. Subramania Iyer, for the Reapond- 


ent, ‘ 
JUDGMENT .—This revision petition 
arises out of a suit by a Muhammadan 
widow torecover a sum of money said to 
have been borrowed by the Ist defend- 
ant from her husband Saiyed Abdul 


Khader who died in 1922. The loan was 


said to have been borrowed on or about 
the Ist August, 1920. At about that time 
the Ist defendant was carrying on busi- 
ness in the Straita Settlement and Siam, 
but, of course, he was coming to and going 
from India. The 2nd defendant is the 
mother and the 3rd and 4th defendants 
ate the sons of the said Saiyed Abdul 
Khader, The Subordinate Judge has given 
a decree and the lst defendant has filed 
this revision petition. l 

The first point argued by Mr. Subramania 
Iyer is that the lower Court erred in grant- 
ing a decree without the production of a 
succession certificate. There is no doubt 
that the enit is maintainable without a 


succession certificate but a decree ought. 


not to be given without the production of 
a succession certificate in such 
In this case, the application for succession 
certificate was filed before the same Sub- 
ordinate Judge (vide para. 7 of the lower 
Court's judgment), and I am also satisfied 
that the plaintiff has since filed security 
and succession certificate has been ordered 
to issue. I do not, therefore, think that 
there is anything in this point, 
The next point isthat the plaintiff being 
' one of-several heirs is not entitled to sue 
for the whole of the debt due to her hus- 
band. Strictly, this is correct, but the 
plaintiff Bays in his plaint that she sues 
on behalf of all the heirs and though it 
may bs permissible to construe the plaint 
with the help of this statement that the 
plaintiff is practically acting as next friend 
of the minor defendants Nos.3 and 4 in 
filing the suit, certainly no decree can 
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be given for the share of the 2nd defend. 
ant who is not a minor. Baut in view of 
the fact that succession certificate has been 
obtained by the panpa authorising her to 
collect the whole of the debt, the point 
becomes unimportant. Ithink the plaintiff 
is entitled to obtain a decree for the whole 
amount having regard to the succession 
certificate and, therefore, it is unnecessary 
to pursue this point further. 

ae petition is  dismiaged with costa. 

enting DO on of the judgment deals with, 

the evidence in the oase i i 
See s dole n is not material for the pur- 

Y. N. Y. 


z K. Petition dismissed, ` 


OUDH CHIEF COURT. 
Exsootion oF DRORAH ApPhAL No. 3 
or 1996, 
Au st 27, 1926, 
Present:—Sir Louis Stuart, Krt., Chief 
,,, Judge, and Mr. Justice Hasan. 
Musammat FATIMA KHANAM AND 
ANOTBBR8—DkEoaus3-Horpnng— 
APPELLAXTS 


Nawab RAZA ALI KH 

awa KHAN anp 
—Opposita Panty —Rusponpanye sis 
Q. P.O. (Act V of 1008), 0. XXI, vr. 99, 10: pur. 


no ng previous 


entitled to stand in the sh 
was paid off by him. [p "20, el DEN D ae 
Appeal from an order of the Subordinate 
jade, Lucknow, dated the 17th November 
Mr. M. Wasim, for the Appellan 
Messrs. Abid Husain, Hyder Husain and 
Niamatullah, tor the Respondente. 
JUDGMENT.—This is an 
the order of the Subordinate Judg 
Lucknow, dated the 17th of November 1925 
and arises out of execution proceeding, 
taken in relation toa decree passad by the 
trict : 
ordinate Judge of Wardha in ducere 
Provinces on the 29th of November, 1991 and 


made absolute on ihe Set of July, 1933 in . 
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favour of the appellants for possession of 


e 


a house situate in theoity of Lucknow. The 


suit in which the aforementioned decree: 


wag passed was one for partition of joint 
family property. ‘The décree was trans- 
ferred to the Oourt of the Subordinate 
Judge of Lucknow for purposes of execu- 
tion, In waking out execution and obtain- 
ing possession f the house in question the 
decree holders: were resisted by the first 
respondent, Raza’ Ali Khan, on behalf of 
second respondent, Sir'Israr Husain Khan, 
who is & purchaser of the house in question. 
The reanlt was that the decree-holder made 
an application under O. XXI, r. 97 of the 

..P. O, complaining of the resistance 
offered by the \respondents. The learned 
Subordinate Judge has dismissed the appli- 
cation of the decres-holdera purporting to 
have done 80 under r. 99 of O. XXI of the 
Code by his order under appeal. 

As the hearing of the appeal the learned 
Counsel for: the respondente took a pre- 
liminary objection that no ap peal was allow- 
ed by the Oode from an order passed 
ander r. 99; but the decision of this objec- 
tion depends on the consideration of the 
merits of the whole case and we, there- 
fore, at once proceed toit. The facts are as 
SEO suit for partition, which resulted in 
the decree now under execution, was in- 
stituted on the 9th of September, 1918. One 
of the parties to the suit was Abdul Karim, 
a memberof the family of the decree -holders. 
He was arrayed on the side of the defend- 
ante, and on the same side were the present 
appellants. Th house in question was ori- 
ginally acquired under a deed of-sale in the 
name of Ghulam Husain, who was also one 
of*the members of the family. Ghulam 
Husain sold it tò Abdul Karim on the 8th 
of May, 1911. On the 15th of March, 1915, 
Abdul Karim made a simple mortgage in 
respect of the hguse in question in favour of 
one Musammat Abya Begam. On the 28th 
of September, 1916, Abdul Karim made an- 
other mortgage of the house in suit to one 
Musammat Saltanat Begam for a sum of 
Rs. 10,000. It i admitted that this was a 
possessory mortgage and possession | passed 
ta the mortgagee by virtue of it. Saltanat 
Begam discharged the simple mortgage of 
the 15th of March, 1915. On the 20th of 
November, 1918, ‘Abdul Karim made a third 
mortgege, again possessory, of the house in 
dispute in favour of Bir Iarar Husain Khan 


dora sum of Re: 14,000. The mortgagee 
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paid off the possessory; mortgage of the 28th 
of Beptember, 1916, and admittedly entered 
into the possession of the mortgaged house. 


. The mortgage in favour of Sir [srar Husain 


Khan also gave him a remedy for sale of 
the mortgaged property for the purpose of 
realizing the mortgage money on certain 
conditions, Availing himself'of this pro- 
vision he brought a suit for sale and ob- 
tained a decree on the Istof July, 1920.’ 
On the 18th of January, 1921, Abdul Karim 
sold the house in question to Sir Israr 
pasan E ban by a private sale for a sum of 
20 . 


The case of the decree-holders is that the 
mortgage ofthe 20th of November, 1918, 
and the sale of the lst of July, 1920, both . 
made by Abdul Karim in favour of Sir Israr 
Husain Khan, -were transfera pendente lite 
within the: meaning of r, 102 of O. XXI of 
the O. P. O and, therefore, the case was not 
one to which the provisions-of r. 99 could 
be applicable and, therefore, also Sir Iarar 
Husain Khan was’ merely a representative 
of the judgment debtor, Abdul Karim, 
within the meaning ofsa. 47 of the C. P. O. 
It is agreed that ifr. 99 is applicable to the 
facts of this case then the order . which the 
lower Court has passed is not appealable 
and oan only be questioned by-a suit as 
pended by r. 103 of O. XXI of the 


The only question, therefore, for decision 
is as to whether:r. 99 is applicable to the 
facts of this case or not. In agreement 
with the Court below we are of opinion that 
it is. : 

There can beno question, and indeed it 
has been admitted all along that the posses- 
sory. mortgage of the 20th of ‘November, 
1918, and the sale of the lat of July, 1920, 
both in favour of the respondent, Sir Israr 
Husain Khan, were transfers pendente lite, 
but the case of that respondent is that he is 
in possession: of the house in question by 
reason of the fact that he initially obtained 
it from the prior mortgagee, Musammat Bal- 
tanat Begam, and there has "been no dis- 
continuance of it since.’ His contention is 
that he is entitled to be treated as a trans- 
feree of the mortgages rights of Musammat 
Saltanat Begam, whose possessory mortgage 
he admittedly satisfied. Aceording-to our 
judgment the contention is right and must 
bs upheld. ' ` 

The equity of subrogation is entirely in 
favour of the respondent. One of us-had 
to consider af Boma length the scope and 
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nature of such an.equity in the cage of Bibi 
Jai Kishori v. Mohammad Ali Mohammad 
Khan: (1) decided in the late Court of 
the Judicial Commissioner of Oudh. lt was 
said there: ANA | 

“The general rule, therefore, is that ‘ene 
who advances money to pay off a charge 
becomes in equity a transferee ofthe charge 
and intends to keep it alive." 

The principle of subrogation was recently 
enunciated also by their Lordships of thé 
Privy Council in the case of Malireddt 
Ayyareddi-v Adusumilli Gopala Krishnay- 
yar (2), In delivering. the judgmeht of 
. the Judicial Committee; Lord Phillimore 
Baid:— 7 Ky 

"It is now settled law that where in 
India there are séveral mortgaged on a 
property, the owner of the property sub-' 
ject to the mortgages may, if he pays off an 
earlier charge, treat himself as buying : 
it and. stand. in the same position as his 
vendor, or, to put it in another way, he 
may keep the incumbrance alive for his 
benefit and thud cote in before a later 
mortgages.” 

Sir Israr Husain Khan must, therefore, 
be treated, in relation to his possession, as 
a purchaser from Musdmmat Saltanat Be- 
gato of the posseasory mortgage of the 28th 
of September, 1916. There isa still more 
recent detision of the same- tribunal in the 
case of Ram Chardn Lonia v. Bhagwan Das 
Maheshri (3). In this case the purchasers of 
a certain joint family property undera con- 
tract made by the karta discharged the debt 
düé under an’ earlier mortgage ont of the 
sale price. There was no‘ question of prior- 
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. ity among several mortgages. Ona suit : 


by the karta's sons the contract of sale was 
sét aside, but as regards the mortgage, which , 
thé pürdhhsers had paid off, their Lordships 
of the Privy Council held that the pur- 
chasers stood in the shoes of the mortgagee 
aiid that thé possession of the property by 
them, although unwarranted, as purchasers, 


should be treated as possession under a 
usufructuary mortgage. | 

) 60 Ind. Cas. 560; 7 O. L. J. 620, 

2) 79 Tnd Ons. 592; 1 Ò. W. N, 37; 51 L A. 140; 
47:4.:1901 28 A. L J. 45; 46 MeL J. 164; ALR, 
19%, P. O. 36; 19 L. W: 215;.28 Bom.. L R. 204; M 
M. L. T. 1; 2 Pat. L. R. 99, 10 O. & A. LR. 368; 
19M) M. W. N. 200; 30 O. L. J. 204; 28 C. W. N. 
(o5; L R. $4. (P. O.) 48 (P.O). l 

(3) 05-Ind.'Oas. 808; 53 L A. 149; A. LR. 1930 P, 
'O. 68; 34. A, L. J. 623; (1939) M. W., N. 508; 48- A. 
443 (P. O 
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Having regard to the point -ofview ex- 


. pressed above we are of. opinion that the 


case was properly treated by the learned 
Subordinate Judge as falling within the 
purview of the r. 99 of O. XXI of the 
O.P. O.,and is not affected by the rule of 
pendente lite. 25s 

We dismiss this appeal with costs. - 

a, N. A. Appeal dismissed. 
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MADRAS HIGH COURT. 
. SPECIAL BENCH. : 
November 11, 1925. 
Present:—Bir Victor Murray Coutts 
Trotter, Kr., Obief Justice, Mr. -Justice 
Krishnan and Mr. Justice Beasley. 
In re Sheikh ABDUL KADIR 
MARAKAYAR &OO, 
Income Tax Act-(XI of 1922), ss. 32, 88, 66—Pro- 


_cesdings under s. $3— High Court, power of, to compel ` 


Commussibner to state oase— Limitation —Discretvonary 
power—Long delay; opec x. l 

Sub-sections (3) and (3) of s. 66, Income Tax Act, are 

terms limited to orders under se. 31 and 32. 
The High Oourt has, however, the power under the 
gin powers under the Specific Relief Act to com 

Income Tax Commissioner to state a case embo- 

i point oflaw that may arise even in the 
proceedings under s. 33. [p. 223, col. 1] 
, Obiter: —Although, the period limitation for an 
application which relates toan order under s. 31 or 
s. 3% has no application to an application madein res- 

t of an order under s. 33, the jurisdictiun conferred 
bs 45 of the Specific Relief Act is discretionary and 
in the case of unreasonable and inexcugable delay 
the High Oourt would refuse to exercise its jurisdic- 
tion. -[¥bid.] -< KE 

Application under s. 45 of the Specific 
Relief Act and s. 66 of the Indian Incofhe 
Tax-Act. - , | 

Mr.K. S. Er for the 
Assessee. 

Mr. M. Patanjali Sastri; fðr the Commis- 
sioner, : 7 

JUDGMENT.—By s: €6 (1) of 


ishnaswamt Iyengar, 


the 


‘Income Tax Aot, 1922, itis enacted “If, in 


the course of any assessment under this 
Act ....a8 question of law arises, the Commis- 
sioner may; eitheron. his own ‘métion or 
on reference from any income»tax authority 
subordinate to- him, draw: up a statement 


‘of the case and ‘refer it with his own 


opinion thereon to the High Court” and by 
eub-8. (z) “Within ‘one month of the passing 
of an order under 8. 31 or g. 32, the asgessee . 
in respect of whom the order was passed 
may, by application accompanied by a ee 
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of Rs. 100 ori Buch lesser sum as may be 
prescribed, require the Commissioner to 
refer to the High Oourt any question of 
law arising out of such order, and the 
Commissioner shall, within one month of 
the receipt of such application, draw up& 
statement of the cage and refer it with his 
own opinion thereon to the High Court." 
There is a proviso with which we are not 
concerned en&àbling the asseasee, if the 
final determination of the Oommissioner 
under s. 33 is favourable to him, to with- 
draw his application and geta refund of 
the fees that he paid. By sub-s. (3) "If, on 
any application being made under sub-s, (2) 
the Commissioner refuses to state the case 
on the ground that no question of law 
arises, the assessee may apply to the High 


Court, and the High Court, if it is not satis-- 


fled of the correctness of the Commissioner's 
decision, may require the Commissioner to 
state the case and refer toit, and, on receipt 
of any such requisition, the Commissioner 
shall state and refer the case accordingly.” 
It is clear that sub-ss. (2) and (3) of a. 66 
are in terms limited to orders passed 


under ss. 31 and 32. Astoordersin review , 


passed by the| Commiseioner under s. 33 
as inthe p t case there is nothing to 
operate upon except 66 (1) and the assessee 
has no remedy unlees we hold that the 
Court has power to order the Commissioner 
toatatea case embodying any point of 
law that may arise in the course of pro- 
ceedings under a. 33. The Privy Oouncil 
has held in Alcock, Ashdown and Co. Ltd v. 
Chief Revenue Authority of Bombay (1) 
that the words of the older Act of 1918 
import a mandate to the Oommissioner to 
state a case where a real point of law 
‘arises, and has further held that if he im- 
, properly declines to do 80 the Court may 
compel him under the general powers of 
the Specific Relief Act. It is conceded by 
Mr. Patanjali Sastri that sub-ss. (2) and (3) 
of s. 66 of the present Act only apply to 
orders under gs. 31 and 32; but he asks us 
to draw the inference that the power of the 
High Court was meant to be confined to 
cases eunder those sections and was by 
implication taken away in the case of 
ordera under s. 33. The result would be 
that the Commissioner by calling up the 
records under s. 33 would be ina ition 

'(1) 15 Ind Gas 392; 47 B. 743, 21 A. L. J. 689; 25 

om. L. R. 920; (1923) M. W. N. 567; A. L R. 1923 P. 
a 138; 33 M. L. T. 267, 45 M. L. 3 582; 18 L. W. 
s O. L Je 308; 96 O, W, N. 763; 50 L A, 227 
A (P * d A B 
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to burke any, further enquiry whatever. 
We do not think that that can have been 
intended and we accordingly hold that the 
principle of Alcock Ashdownand Co Lid. 
v. Chief Revenue Authority of Bombay (1) 
must be applied to orders under 8.33. It 
follows that the Statute has seta period of 
limitation on applications which  reláte 
to orders passed under ss, 3l and 32 and 
not on those whichrelate to orders passed 
under s. 33. The answer appears to be 
that the jurisdiction conferred by s. 45 of 
the Specific Relief Act is discretionary and 
that in the case of ‘unreasonable and 
unexcused delay the Court would refuse to 
exercise it. . k 

The Court, therefore, directs the Uom- 
missioner to state a case it not being 
seriously contended that there is not a 
substantial point of law involved. Oosts of 
this application reserved. 

Y. N. Y. Order accordingly. 


— 


OUDH CHIEF COURT. 
SCHLLANBOUB ÀPPBAL No. 37 oF 1926, 
December 1, 1926. 
Present:—Mr. Justice Misra 
&nd Mr. Justice Raza. ` 
[RAM NARAIN—APPLIOANT— 


versus 
Musammat GOURA. wipow or BUOHIT 
— OBJBOTOR-— RESPONDBNT, 
gerakane and Wards Act (VIII of 1890), s. md 
nimeni o guard —, belonging 
pila ede of ahe ikir 
lt is not an essential prelimi 


prorsedingp for the een 
be possessed of property. [p. 223, col. 1.] 
‘he fact that the minor's right to pro is in 
dispute and has not been established in a Civil Court 
is, therefore, no bar to the appointment of a guardian 
under the Aot. [ibid] 

Appeal against an order of the District 
cee) Lucknow, dated the 24th May, 

926. 

Mr. Motilal Saksena, for the Appellant. 

Mr. G.'N. Mukerji, for the Respondent. 

JUDGMENT.—This is an appeal from 
an order of the District Judge, Lucknow, 
dated the 24th May, 1926, under the 
Guardians and Wards Act (VIII of 1890). 

The applicant Ram Narain is the father 
of the minor, Musammat Te Bhe is 
alleged to be the widow of one .Bhagwandin 
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Kurmi who ‘died in 1925. It is alleged 
that she is entitled to the property left by 
Bhagwandin deceased. 

The application was opposed by Musam- 


mat Goura, who alleges that she is the, 


mother of Bhagwandin deceased and that 
-Bhagwandin was never married to any 
“woman, 

The learned District Judge dismissed 
the application on the ground that it was 
an easential preliminary to taking any pro- 
ceedings under the Guardians and Wards 
Act that the minor should be shown to be 
possessed of property and that it was neces- 
sary that the applicant should at first, aa 
next friend of the minor, establish the 
right of the minor to the property in 
dispute, 

' Weare not prepared to agree with the 
learned District Judge on that point, under 
the circumstances ofthe case. It was not 
necessary for the learned Judge to find in 
this case whether the minor was really 
poe of the property in dispute. 

"hen her father is appointed guardian of 
the property, which .is said to be the 
minor's property, he will take the necessary 
steps to recover it (if nece ). : Bec- 
tion 13 of the Guardians and Wards Act 

rovides that "on the day fixed for the 
‘hearing of the application, or as soon 
afterwards as may be, the Oourt shall hear 
such evidence as may be adduced in sup- 
port of or in opposition to the applica- 
tion.” So far as we see, the procedure 
adopted by the learned District Judge in 
this case was not according to law and 
vitiated the whole inquiry necessary for 
the purpose of disposing of the applica- 
tion under consideration. The learned 
District Judge has referred to the case of 
Balmukund v. Janki (1). It was held in 
that case that "where a person claims the 
custody of a female minor on the ground 
that'shé is his wife and such minor denies 
that she is so, Act IX of 1861 does not 
apply. Such person should establish his 
claim by a suitin the Civil Court." This 
was the ruling underthe old Act. Wedo 
not agree with the learned District Judge 
that the principle of that decision apples 
to the present case. . 

"We, therefore, allow the appeal and 
setting aside the order of the lower Court, 
remand the case to the lower Oourt with 
direction to restore it to ite original number 


wl 403; A, W, N, (1881) 6; 2 Ind, Deo, (N. 8.) 
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in the register and proceed to determine it 
according to law. The parties will bear 
their own costs in this Court. 


A. N. A. Case remanded. 


MADRAS HIGH COURT. 
Orry O1vin OovaT APPEAL No. 109 or 1923. 
March 1, 1928. 
Present: —J ustice Sir William Watkins 
Phillips, KT. 
t P. V. ARUMUGAM PILLAI, DAAD, AND 
ANOTBBR—PLAINTIFPS AND HIS LEGAL 

'REPAHSHNTATIVH—-À PPHLLANTS ` 


d versus 
MALIPATHI MUTHIAH OHETTY— 
DarsnDanTt No. 1—RaBsPoNpBNT. 
Mortgage —RHedemption of usufructuary mortgage— 
Construction of document —Interesi, whether — 
Interest on taxes and repatrs—Accounts, failure to 
keep, effect of. i 
. Where a usufruotuary mortgage document provided 
that interest was to 2 paid at the rate of 14 per cent. 
mensem: and, af providing for deduction of 
12 for rent, ihe mo undertook to pay 
‘ds interess and bear the 
expenses of assessment, quit rent, repairs eto," in & ' 
guit for redemption of the mortgage: 
Held, (1) thet interest upon the mortgage amount 


was also secured upon His property. [p. 224, coL 1.] 
'  Bysani Madhava Chettxar'a ey Fund v. Krisk- 


naswamy Chetty (1) distingals 
(2) that uf the mortgages in possession had failed 
to keep accounts, he would not be entitled to make 
any reduction on account of repairs in the absence of 
clear evidence therefor; |p 224, col. 2.) 
3) that the amount of rent should be first deducted 
elore interest on taxes and repairs was caloulated. 


Appeal and memorandum of cross objec- 
tions preferred against the final decree of 
the City Civil Court, Madras, dated the 22nd 
December 1922, in O.8. No. 8 of 1921. 

Messrs. A. Krishnaswami Ayyar and *N. 
Rama Iyer, for the Appellants, 

Mr. C. 8. Venkatachariand C. Narasimha- 
chari, for the Respondent. 

JUDGMENT.—This is an appeal in 
reference to an account taken upon a mort- 
gage of which redemption has been decreed. 
The first objection taken by the appellant 
is that the interest on the principa] and ` 
other amounts are not charged on the 
property and he relies upon à decision of 
mine in Bysani Madhava Chettiar's Charity 
Fund v. Krishnaswamy Chetty (1). In that 
case I held upon the construction of the 
document that the intereat upon the mort- 
gage-money was not secured upon the 
property and that it was a personal cove- 
nant topay the amount. The language of 


(1) 78 Ind. Cas, 987; 16 L, W, 743; ; 
xm ; MB A LR WA 


- must, 


954 


the document now under consideration is 
in some respects similar but I think it 
must be distinguished from the deed in 
the other case. In the former case one 
important stipulation was a promise to re- 
pay the principal amount only on & cer- 
tain date, from which it can reasonably 


"be inferred that that amount, and not that 


amount plus interest, was the mortgage 
amount. Here we havea recital as to the 
principal, then follows the recital that 
interest is to be at the rate of 14 per cent. 
per mensem and following that we have 
the btipulation which the appellant con- 
tends is merely & personal covenant to pay 
after deducting the rentof Ra.12 receiv- 
ed i. e, "we shall ourselves pay the 
balance of Rs. 3 towards interest and bear 
the expenses of assessment, quit rent, re- 
pairs eto.” This is qualified by another 
statement that “as soon as you make a 
demand for the total amount at any time 
we. shall.pay it forthwith.” The total 
amount consequently includes the principal 
as wellas any other amount that is due 
and there is no distinction drawn be- 


‘tween the principal and‘ other amounts, 
I think it may reasonably be taken that. 


it stands upon the same footing. The fact 


‘that there isa recital that “if rent is not 


realised we shall pay interest of Rs. 15 
every month -above mentioned without 


-reising any objection” is not L think im- 


portant, for the provision is only to apply 
when no rent at all is being reserved. I 
therefore, reject this contention 
and hold that the interest, assessment, eto., 
are charged upon the property. The Commis- 
sioner who took the accounts has had some 
dffüculty in arriving at the correct figure 
because prior to 1913 the mortgagee failed 
to keep accounta as he was bound td do 
under s. 76 of the Transfer of Property 

“No doubt an inference adverse to 


' ot. e 
' e claim may be drawn from this fact, 


E 


' on either sale as to such payment: 


and it is contended that as he had not 
proved the payment of municipal taxes, 
quit rent and repairs, he is not entitled to 
claim the same. It is quite clear that the 
munictpal taxes and 'the quit renta have 
been paid and the lower Oourt has found 
on the circumstantial evidence that these 
taxes must have been Pace by the id 
in the absence of definite evidence 
gagee in ide 
this inference may be supported in so far 
the municipal taxes and quit rents are 


* concerned. As regards repairs, no such 
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inference is possible „because the. amount 
of repairs is not a fixed amount and varies 
according to the wishes of the landlord or of 
the mortgagee as the case may beand may 
be payable or have been paid by the tenanta. 
I think, therefore, that an inference from 
"the absence of an account, must be drawn 
against the mortgagee and hold that the 
mohey calculated by the Commissioner for 
repairs prior to 1913 must be excluded. 
"The lower urt has held that the uom- 
missioner has allowed too much for repairs 
‘and without going into the question has 
simply reduced the Commissioner's figure 
by &lump sum without giving the data 
for such a reduction. his, I think, is 
wrong. The repairs have been estimated 
in the preliminary judgment as costing 
Rs. 500 and that amount is the most that 
‘can be allowed in this respect. 
Another mistake committed by the Oom- 


missioner is in charging the interest on, 


taxes and repairs before deducting the rent 
received. This is clearly, wrong. The rent 
‘should certainly be deducted before inter- 
eat is charged. ' 

Apart from this I am of opinion that if 
thereisa charge of interest on taxes, eto., 
the mortgagor would equally be. entitled 
to interest on the excess of rent which was 
‘received in many years, but inasmuch as 
there is no stipulation in the document for 
the payment of interest this interest; may 
well be left ont of account altogether. ' 

Section 72 of the Transfer of Property 
‘Act will not help the mortgagee for there 
is no evidence that taxes and quit rent 

“were paid in order to save the property 
from destruction or loss. Accounts have, 
therefore, to bé taken in the light of the 
above remarks, for the rates of rent, and 
taxes given by the Court are not serious- 
ly questioned here. | a 

This appeal is adjourned till Monday next 

. in order to ascertain the amount due'in ac- 
cordance with the above conclusions. 

As a result of the ‘above calculation a 
‘small balance is fdund due to plaintiff. 
‘There will be, therefore, a decree for pos- 
session of the suit property with costs of 
‘this appeal. The memorandum of objéc- 
‘tions is dismissed. - 4 

VIN. Y. 7 Deeree- modified, 
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^C ALLAHABAD: HIGH COURT. ` 
Oatminat Raragayos No. 428 or 1926. 

E : :Oetober 38, 1925. - 

Pest —— Sir Cecil” :fenry: Walsh KT; 


Acting Ohief Justice, and Mr. 
Justice Banerji. DM 
"m MANTOO; 'PE WARL AND onnaes— ~ 
PN RA LAPPLICANTS ~ ' z 
WET eT "versus © 0v 


"EMPERORS Oppari Party, ' 
. Cr, PO (At of: 1898), -1 s 26, . $6 -Sum- 
y trial —N otes of., eidenze, vw part of- re- 


* Tn-chses.to ‘which be. 263 arid ji of ‘thie “Gr. P, ó. 
are’ applicable, a: Maglstinté is perfectly tres to take 
ench notes ‘of the tvidence.as he.pleases,'or if ‘he 


prefers, to take none at all, and whether heltskes 
moia Ae prhether.he doss not, whatever notes he makes 
Bia pee po] to 


y. whioh hé can treat exactly 
65 he ple rovibíohs'of thass sections are 
net depen of the Oode and' the “Magis- 
trate Is. ngi, bonnd.$o misks ‘gash notes part af the 
zecord., ZIN col. 1. 

Qriminal TSference made by. the ‘Sessions 
did ‘Benares, dated the 19th ‘June, 1926. 
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“to look at a record of evidence, that record 
of evidence must be one kept in &ccordance 
- with therequirémenta of the Or. P. O. 
. I further note that there is no reference 
throughout the whole of the Or, P.O. or 
, the Evidence Act, so far as I am aware, to 
"notes" being taken of, the evidence. | It 
may be necessary to record evidence in full; 


‘it may be necessary to record a memo-- 


randum of the evidence, but there is no 
«provigion referring to “notes” as such. 
. ‘It appears to me clear that when a Magis- 
trate decides to try a case summarily he 
will first consider whether it is likely in 
the even & conviction that an appeal- 
able sentence will: be called for. If he 
decides that a non-appealable sentence will 
probably be sufficient, he will proceed 
under s, 263. In that case he not only need 
not record the evidence or a memorandum 
of the evidence, but he need not make any 
notes at all of the evidence and he need not 
y in his judgment what the evidence 
was, except inso far as he must briefly 
state the reasons for his opinion. If he 
decides that an appealable sentence ‘is 
required or if having decided that a non- 
appealable sentence will probably be suffici- 
ent,.he subsequently has to change his 
mind, hemust then embody ir his judgment 
in addition to the particulars required by 
5.203 "the substance of the evidence," in 
other. wotds, the' only difference between 
sa. 263 and 261 is that in appealable cases 
the judgment must contain “the substance 
of the evidence.” In neither case need 
irre be any record of the evidence or any 
orandum of the evidence. I should, 
therefore, myself have nq hesitation in 
«holding thatif a Magistrate for the purpoee 
"of assisting his own re-collection jots down 
a few notes, those notes are nothing more 
than the notes taken by any Judge hearing 
an appeal for his own assistance, and need 
not and should not form part of the record. 
Section 264 is pretise that the judgment 
' shall be the only record: I should, therefore, 
hare no hesitation in myself holding that 


any notes that do not amount to a record of , 


5» the evidence in the sense in which that 
' term is ordinarily understood (cf. ss. 355. 


and 356) do not: amount to a part of the - 


. feaord, need not be kept on the record an 

Should not be kept on the record. : 
In view, however, of the universal appli- 
cation of the ruling that I would lay 
to sll sum 


. MANTOO THWART v. HMPEROR. 


own” 
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case should be laid with the above remarks 
before two Judges. 
Messrs, Kummuda Prasad and Gadadhar 
Prasad, for the Appheants. s 
The Government Advocate, for the 
^ Crown. . 
JUDGMENT.—In our opinion Mr. 
Justice Boys has taken, the right view in 
this matter, and; so far as this High Court 
is concerned, we declare that the provisions 
-of sa. 203 and 264, in cases in which those 
sections are applicable, are not controlléd 
bys. 355, Or. P. O. To attempt to apply 
‘them really introduces confusion and 
amounts to amending the Act; -It seems to 
us that the matter is really quite clear, and 
has only been: complicated by the decision 
in’ the case’ of Satish Chandra Mitra v. 
‘Emperor (1) with which'we are unable to 
agree. Summary trials are dealt with in 
two different categories. Cases under s. 268 
&reunappealable. In such cases the Magis- 
trate need not record the evidence, and hé 
is only bound to enter the particulars men- 
tioned in the section. Ing, 264 he has to 
do a little-more, namely, record a judgment 
. embodying the substance of the evidence, 
There‘is nothing in that section compelling 
him to record the evidence. Some people 
, have the gift of remembering, repeating and 
„embodying in a judgment evidence which 
they have heard without the assistance of: 
any note recording such evidence. Sec- 
tion 264 leaves & Meiste who thinks he 
is able todo that, perfedtly free to do goif 
he likes, but if on the other hand, like ak 
any rate, one member. of this Bench, hé 
finds it necessary to'gssist his recollection 
and his opinion by making, what’you may 
call, notes or private memoranda or a tem“ 
porary record of the evidence to aid him 
in coming toa satisfactory ééxclusion, such 
notes or memoranda form no part of the 
‘record of the case. They are-orly the 
vehicle which ‘conveys to his mind ‘the 
substance of the evidence which the section 
requires him to. embody in the judgment, 
The section clearly enacts that the judg- 
ment embodying the substance of eh 
dence which the Magistrate has heard-shal 
be the only record, and in our view we” 
could not order or declare that the Magis-: 
trate was bound to make something. else: 
part of the record, not mentioned in the. 
section, without adding to or amending the 
section. If appears to us, with all raspect 


! 
} 


etrials throughout these to the learned Judges who decided the ' 


mary ; 
Provinces, I think it is desirable that — ^ that in order to arriv4^ 


. "[99 1. C. 1927] 


at the decision at which they d 
necessary to jump over a very ' 
It is true, ag the judgment point 
the primary rule is embodied in 
that requires a Magistrate, in 
‘that section is applicable, to mf 
randum of the substance of the 
-the case, That is a compul 
randum. Section 355, sub-a. (2 
Memorandum, or in other wo 
pulsory memorandum, a neces 
the record. The fact that su 
Memorandum does not appl 
trials under either s. 263 ors 
to be conclusively established ^ | 
age ofs. 354. With great r^ ` 
to us that the judgment 'orwure-vcmuicuvus 
High Court treated the voluntary memo- 
randum, or notes,or pieces of paper, what- 
ever you like to call it, which ihe nae 
. trate chose to use, to assist himself, either 
in an unappealable case under s. 203, or in 
an &ppealable case under s. 264, in which 
he had to embody the substance of the evi- 
dence in the judgment, ag on the same 
footing and subject to the same statutory 
requirements as A compulsory memorand- 
um, which he was bound to take under 





s. 355, "In our view the Statute, does not’ 
justify us in taking that view, and we hold . 


that in cases im which as, 263 and 264 are 
applicable, the Magistrate is perfectly free 
“to take such notes as he pleases, or if he 
prefers to take none: at all, and whether he 
takes them or whether he does not, what- 
ever notes he makes are his private property 
“which he can treat exactly as he plesags, 
Asa matter of reasonable practice and 
‘common sense, which ought tosolve most 
questions without the trouble of referring 
to a Statute at all, it seems to us that if it 


-turned out that a case is appealable and an ' 


‘appeal iseventually brought, and the Magis- 
trate happens to have taken private notes, 
, and when he is asked if he will lend them 
.or provide them to the Court of Appeal for 
the purpose of hearing the appeal, and 
they are stil in existance, there is no 
reason at all why he should not:do so. That 
is:& practice which one member of this 
Bench hasinvariably followedin the erer- 
cise of original civil jurisdiction in this 
Court when an appeal has been brought 
.from his judgment. A Magistrate may 
supply copies to the parties or send the 
original to the Court of Appeal This is 
mer ae act of convenience, and courtesy. 
'à hard. and fast rule issued’ by. the 


D 


AZJMADRY 9, BMFHROR, : 


District Magistrate that every Magistrate 


' 
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should destroy the notes, seems on the 


face of it, unnecessarily to hamper the: 


disaretion of his subordinate officers. It is 
often of great convenience when you are 
asked about something which happened in 
a case three months ago, it may have noth- 
ing to dó with an appeal, it may relate to 
the conduct of some DIDIKA On gentle- 
man who was engaged in the case to be 
able to refer to your own private notes, 
which you happen to have preserved. You 
aré thus able to refresh your recollection, 


T ist as a man of business is able to refresh 


recollection ag to what happened a long 
time ago from hig books or diary, but we 
have no jurisdiction to dictate to the Dis- 
trict Magistrate what he should do in this 
or-any other matter; which is solely vested 
in his discretion, or to make any declara- 
tion about any order relating to such notes 
which he may have issued. The most we 
can do isto suggest, as we have done, a 
practical way of dealing with the matter. 
We, therefore, reject the reference and 
direct the record to be returned to the 
Sessions Judge with the foregoing obser- 
vations, 
Z. E. Reference rejected, 


m — n 


CALOUTTA HIGH COURT. 
< OgIMINAL APPHAL No, 284 o» 1996. 
Present:—Sir George Olaus Rankin, Kr., 
f dnd Mr. Justice Duyal. 4 
AZIMADDY AND QTHHRS—AOCUBHD 
: — APPELLANTS 


versus 
EMPEROR—Rssponpant. 2 


of 1800) ss. 302, 149—Constructive multiple 
rge— Separate heads of charge for each 


bay st her ue d 

ibn vo nten uta af added Dea vie Go eae 
n 40 6 men 

EAD T NM ha Din.(l), R j ps 

peror v. Nga nol), Rannun v. Emperor 

(2), Jagwa Dhanuk v. Hmperor (9), followed, 


Tes 


The object ofthe sgid section is.to- prevent the 
fethtemeiuro! witnesses made, before the Police fri 
paing‘ uséd by the prosecution under s. 145, 155 and 
497 of the Evidence Act which sections are ‘not cot- 
. fined to griminal oases, and not to repeal s.27 of the 
“Hvidences Act |p. 229, col 2 | 

Tha Firat-Intormation Report agninst an accused’ is 
not a statement within the conteihplaüon ‘of &. 103 
Grap. O. inasmuch as it Mg not made in-the course e 
p investigation. However im t First-1Information 

porte may be, they do not prove themselves and have 

be Lendered under one or other of the provisions 
‘of the: Br denda Act- [p..229, col: 2;-p-230, coL 1] ' 

Statements made by third parties to the . Police: in 
the courge, of their investigation, which are not recotd- 
ed in writing chnnot' be used in evidence in any cir- 
cumsjance òr for either aidé ‘or for any purpose, IB. 


n ee N Tha Di ly Rakha v. Em (5) 

Em pr. ga in (15; v. 

dnd Vika alu Kha Tgi.v. Emperor (8), re polled oes. 
ied if an statements are recorded in' writing 
‘thay cannot be used for any purpose but the one 
apecified And that by the defence [wid] - 

Oounter informations laid-against a complainant 
after the First Information against the accused, come 
under, 154, Qr P. O., atid, must be reduced to wrt- 
ing and and, therefore, cannot come within 
s. 162, Or. P. O. Whether such information is admis- 
alble atthe trial depends on the ciroumstances and 
has to bs decided under the Evidence Act. |[p. 239, 


3 Sd ot Police cannot’ treat dtatements as informati 
‘unless fhey' are really received bs Such cee come Hess 
and properly within s. 154, Or. t. O. [15td. 

Were a Judge admits evidence to the eftect, that the 
accused had attempted to commit similar offences 
ngaihat thd oomplamani as wellas others, it” 14 the 
duty of the Judge to explain most carefully to the 
Jury that they are not entitled to take’ it that the 
accused had committed the offenoe charged because 
they had previously been found tohaye attempted to 
commit similar offences. [p 231, coL 1] ° 

'Thres psrsons killed 
&naffray with a common’ object and as a 
same series of transactions: They were convicted 
e 303 read: with s. 149, ? Penal Gode, on ons 


one (¥).that the proper "protedure would have been 
T pip ee separate . heads af charge ; 


duas -it wis "ingafe'to proceed ; upon. the basis 
b 149, -Penal ‘Code, and unless the ‘Appellate 
iain d.go through all the facts arid make a new 
deg fa y itself the conyiction dould not be upheld. 


Qj M Nga T Ka Din (1), followed. 
Appeal against an order of -the Sessions 
Judge, Assam alley Districts.  .- 
Baban. es N dec Bhattacharjee, for 
the Appe 
. Babu Pannan Nath Mieres for E 
apan eet. de 
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JUDGMENT.. e^ ‘ 


M 


of the 


- Rankin, J.—In' this case there. are 5 
“Appellants. - They have been convicted ‘by 
-thë learned.Sessions Judge of the Assam 
Valley Districts sitting with ,&. Jury. Jot 
‘adver. There had*. béen a previous, ‘trial 


AZIMADDY 2; BMEAROR: 


‘others respectively in , 


1[p. 231, > 


fee: 0.987). 


~and:thé case was ‘sent bhek cby:tHis our 
to be re-tried... ' The- J ary on. this wacanan 
Were ünanimous!--:ioni kits L 
' They have foul all the ap BE ently 
.under. 8.:302 read with. 149, Indiah Peng] 
Code. Three of them have: also beensfóund 
«guilty, under á: 802: by ‘itself while: -the 
-other twoshaver “been Tona gailty under 
^f. "Qr. e Y : NS i 
-, The. &fth. sapaan E Basir Haji: “the 
"father of‘appellants Noa..1,’8 and ‘4\Azim- 
saddy, -Johiraddy. and Ráliimaddy:: qe. 
~second appellant Büyeds&ir i isa trient and 
-neighDéür. io Cno e cin 
<, “The. occurrence; téoksphace between Send 
9i M: onthe th oMarth 1923: '-Acóórding 
sto:the prosecution: it oox place ‘at the 8. 
-E. .corner : of’ the2paita ‘tand 6f. one Kimu 
-where it abuts. upon some “khas: lend fof 
-which Basir.and Sayed: Ali-werei wanting’ to 
-get settlement from:Governmenti - &ocotd- 
fing .to the: defencd it-took. place to ‘Hegin 
with on.the, E cof ‘Kimu's Jahdand tupon 
the adjacent; ‘plot of hax “landa marked: N 
“upon «the (plan. Ther :prpseeution EBtO 
ist i .Kimuswas erecting'a lat at ties 
-E corner of shisiown land; when -the accused 
“with. others dame armed «with epskre and 
:lathis::to, prevent «this and: that when. He 
called certain people; whos were-in’thefiel 
‘en altercation commenced rind*the accuxé 
"proceeded-to;attark Kimre. party.: Throes 
people: were killed undon lly and thers ' 
injared : eee a SPSS STINT ONE tb Bel 
The casefomthe defenee is that thd S 
; ‘ed were proceeding toerest'1e “Hut on the 
khas, J&üd sad:thatthe compiananra pel 
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Bbtacked-fherfnis9 672 or is 
The indiyidü Pe aan ai labak a dro 
“not: really: incdoubtuitThs first ‘appelant 


kiHed &.:men-caHed.: Alimuddin! with nd 
“Bpéar; “Fhegecond appellant killed Kalim- 
-uddin and the third killed Mokim. Hr. tho 
Jike:manner, The: fourthcáppellgnt -e lad 
of .abent.18 ixearas—dtmick -Faruddin with 
-& apear in sthecbuttotk.; Basir who was 
.armellith a;am:dao-stiruck Mukdem and ` 
'cutchig arm. .-'Fhe injuries of Yaruddin‘antl 
dos TAa -amoanted. us „to simple: sharta: 
v^ Three-pdesages-in Su aia 
-objectet tø tby <the learned Seat fórcthe 
appellants aridias:the/first two of these rains 
eaetienaunder,s, 162. of Ox Ba, T: wil, 
eal with themfirst. — 7: asi es A. 
ee nee.having taken’ placa. abyot 
B km; iirst Informätior was given ab 
thethana a ingan at 12-30- 5. 
by. Abdul -Bazir,. B. Wze:NO;3B (;At::2-30 
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[nn 0-182 . 
R Mron the &àmaz “day the Sims appellant: 
Agimeddy laid: an’ informaripn “at: another 
thana ecensingthe:complainant's:party: -: 

The learned Judge admitted this’ latter 
deciment: in. evidence: It is. Ex.. 68: 
containg: a statement: that Basir: Haji w 


begten::but:. that. there: was no. inj 

At: the-trial: it was part ofhe:defener ke 
that, Basir. had :congiderableinjuríes.! Ay 
unexplained: by the, prosecutdon. evi 

Rhe learned J mage d an fthig-peint i ye 
others put. Azimaddy’s::information 4 ‘the 


Jury, Ije is. anid. Ahh this is dor ary to. 

a 462 of the Gode: : nh 

*Ahe other: MR bob: the obj ection 
is taken. :explaine:itself. «.‘On' the other 
hand- agkinst-the. theory that. the posts 
were in the first placa erected. by the accus- 
ed on:the land to. the. east we ‘have’ Sub~ 
luspector Predip. Roy Deka's evidence ‘that 
he found no-trace of the erection of a house 
at: the--place pointed out-“to him: by. thé’ 
accused! Basir Hajij: and ‘Sub-Ingpector 
Uday: Chand- Sramé also.says. he? found no. 
trace of house: having been’ erected there 
tho he reached :the placeat: 3a m; the 
' pext day." This ted “is. said- to- ‘ber conirary 

to, 8s. 162 of the Gode. v.. ^" 
- The learned. Vakil' who. appears for. the 
prosecution eontends that s? 162 ‘of ‘tHe Code 
&s.it«now stands has no‘applieation. to the 
atátememt: of the accused persons: who: are 
on, their trial. ^ Aa regarde the: first-of.the 
two objections other-:pointe' may, arige— 
vie, whether& -First'Information Report 
is, within: 5: 162 :at:al] and whether if so 
this.'particalar information” laid’ at 230 
Pua, was: made’, to a Police Gfficer-"iu the 
course:of &niuvestightion" begun presumatt 
lyr at 12-30 rens of the prior informa 
tion. HS ca 

.. Now the effect- af 8. 162.0f the’ Or: P. d; 
as amended i ia 1983: has been the subject of 
much: doubt: and this is creating:dificulty- 
in: the: conduct of: trials. . There arè un- 
reported cases.irt this Oourt i in which s,.102' 
hag; apparently. been assumed to: apply to- 
statements: made by' the: aecuseds `I find; 
howeyerz, tHat.imtheHigh:Gourta of Patna, 
LashoresaundiRanguen it has been held thai. 
statements.. by..am accused are: not wi 
the section. Hmperoriv: Nga Tha ‘Din (ly 
cid v. Ro ded gx J agua. Dunk Y. 


E. Ae Ku d ar, DAMA, 
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; and should be fotlowedin this Court. 


DADO » 1986 Tah. 88; | 


sof 


Emperor (3). The -first of these’ cases was. 
decided-by a FuaH' Bench and: the judg- 
ments-including the‘dissenting judgment 
of Heald, J., deal very. fully with'the argu; 
thents‘pro and con. «| 

‘In-my opinion these decisions are’ night 
this Court it is séttled law Queen-Em 
v. Jadub Das (4) that in-spite of the | 
rality of ‘the’ language of s. 161 o “the 
Cede, that’ section does‘ not apply to an 
adcused: Boththe- context of s: 162 and ita 
contents point: in the same direction. “Any 
person" means quivis ez populo. It is un- 
reasonable in view of the speci&l law ap- 
plicable to the’ statements of accused per- 
sons ‘to the Police to refuse ' to apply the 
well-established rule “geheralia specialibus 
non derogant.* A contrary view’ involves 
an implied but complete repeal of s. 27 of 
the Evidence Act. A clear and intelligible 
purpose can be collected from the’ section 
without involving any such’ consequences, 
vie, to prevent the statements of wit- 
nesses! made before the Police from’ being 
used ‘by the prosecution under gs, 145, 155 
and 157. of the: Evidence Act which '8eo- 
tions’ are not confmed to criminal cases, 
Lastly, while it is clear that s. 162 though 
amended inthe interests of accused-persong 
does abridge certain tights’ of an accused 
in the matter of-evidence, it would seem‘io 
require express and- compelling language 
to deprive an accused of what is so often 
the main stay of a good defence—the 
right to show that the moment he’ was 
challenged -he gave the explanation on 
which He stillrelies.' It is, difficult to be: 
Heve in this as an amendment designed in 


the ‘interest of accused persons; while pn. 


the contrary view, it is comparatively easy 
to see that- the rights of accused persons 
have been no further abridged than may 
well Have been thought-n sary for the 
purpose above-mentioned. E. this question 
has: been thrashed out in the cases to which 
Ihave referred I: prefer to put any ‘further 
observations in the-form of &' ‘statement gf 
the law as-I understand it. 

The First Information Report agninst the 
accused is clearly not a stÉtement within 
the contémplation of 8. I62 because it is 
ot made' in the course of an iuvestiga- 


tion. Agains.'154 requires it to be signed; 


(3) 98 Ind. Gas: 884; 5Put. e D 75; A. I. R. 1026 
Pai. 352,37 Or. L. J. 484; 7 P. L 


fo 370. 395, 40: W. N, 129; "M Ind. Dec CES 


M 
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whereas statements within s. 162 are for- 
bidden to be signed even when recorded in 


writing. Itis usually put in by the pro-- 


secution which in any ordinary case has `a 


duty to putitin. But, however important’ 
First Information Reports may be, they do not, 


prove themselves and have to be tendered 
under one or other of the provisions of the 
Evidence Act. The usual course is for the 
prosecution to call the informant and for 
the First: Information to be tendered as 
corroboration under s. 157, but it could also 
be tendered in a proper case under e. 32 
D» asa declaration as to the cause of the 

formarit’s death, or as part of the infor- 
mant's conduct (of the res geste) under 8. 
8. Theoretically, the defence could prove 
the information. to impeach the informant’s 
credit under s. 155 or „to contradict him 
under s. 145. z 

‘Statements made by third parties to the 
Poliee in the course of their investigation 
stand under the Evidence Act as follows:— 
They can be used as corroboration under 
8. 157 or in contradiction under s. 145, or 
to impeach credit under s. 155 provided the 
person who made the statement is called 
as a witness. This would apply to the pró- 
secution and to the defence indifferently 
under the Evidence Act. . But 8. 162 of tha 
Cr. P. O. enacts first, that if such a state- 
ment is not recorded in writing it cannot 
be used in evidence in any circumstance 
orfor either side or for any purpose. This 
view of the section has been dissented from 
in ‘one case at least in Madras but it 
is, in my opinion, right and it has been 
adopted by at least three High Courts: 
Emperor v. Nga Tha Din (1), Rakha v. 
Emperor (5) and Vithu Balu Kharat v. 
Enhperor (8). | 

Secondly, if such & statement has been 
recorded in writing then it cannot be used 
for any purpose but one and that by the 
defence. Provided kn the person who. 
made it/is called asa witness tor the pro- 
secution the defence may apply for a copy 
of the statement ahd if it be proved may 
use it under s. 145 of the Evidence Act to 
contradict that witness. 

Two overriding considerations have to be 
noticed in connection with s. 162 (1) that 
the section does not affect any statement 
as to the canse of death under s. 32 (1) of 


(5) 99 Ind. Cw. 230; 6 L171; 21.0. 6%; AL R 
1935 Lah. 399; 37 Or. L 


. J. 438. 
(8) 83 Ind. Cas. 1007; 28 Bom. Le R. 965; A L R. 
1034 Bom. 510; 38 Or. L. J* 245 


\ 
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‘the Evidence Act; (2) that the section is 


dealing with '' statement." not with conduct 
in the senge ofs. 8: but with mere state- 
ments, : " NE 
, It sometimes happens that after the Firat 
Information has been laid against the 
accused, a counter-information is laid 
against the complainant or his party by a 
member of the accused’s party who is not 
himself an accused. As this comes under 
8. 154 and ‘must be reduced to writing and 


. Signed, it cannot in my opinion come within 


a. 102. "Whether itis admissible. at the 
trial of the.accused will depend upon the 


circumstances and must be decided under : 


the Evidence Act. The Police cannot of 
course treat statements ‘as information 
unless they are really recéived as such and 
come truly and properly within s. 154. 
Statements made by an accused belong 
to a class which the Evidence Act calls 
“Admissions” (es, 17, 18) and. prima facie 
they are evidence against the maker but 
not in his favour, “Confessions” are a 
gub-species of ‘statements “and a species 
of admissions. Sections 24,25 and 26 of 
the Evidence Act provide that in criminal 


-cases confessions are irrelevant if they axe 


induced by threat or promise, and are in- 
admissible ag against the accused if made 
toa Police Officer, or if made while the 
accused is in custody (unless made in the 
presence of a-Magistrate). Ass. 162 of the 
Or. P. O., is only concerned with statements 
made to a Police Officer, I need only 
observe bere that broadly speaking a state- 
ment made by an accused to a Police 
Offider may be proved against him. under 
the Evidence Act ifit is not a confession ; 
and even if it ig a part of & confession it ig 


‘admissible under s. 27 if a fact is deposed 


to as discovered in consequence o! the in- 
formation. 
Or. P. O. doés not disturb this position. 

In the present case the two objections 
which I have refer.ed to as made against 
the summing up of the learned Judge are 
not sustainable on this construction of 


'g. 162, Both'statements. are statements by 


an accused; neither is a confession nor part 
of a confession; and one is an information 
recorded under s. 104.7 . ` - 
There is, however, a third objection to 
the summing up which is well founded. 
It appears that a complaint to a Magistrate 
was put in -evidente to. show that the 
accused's party had been 


In. my opinion s. 102 of the: 


ing tointer- 
fere with certain land in the. possession. 


- 
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Qf Mokim and there. was other evidence a charge ‘of constructivé multiple murder. . 
that a similar interference with the rights It is clear that the proper way would 
of others had been attempted by the accus- be to have had three separate heads of 
ed. in the case of'óne Monu Fakir. I will: kawin and the law upon -this ‘subject 
not here consider the course of thecase so was laid down in the case of ath 
as to enquire whether either or both pisces Karmakár.v, Emperor (7). It is, however, ` 
of evidence were relevant or were properly plain that the three murders were all part. 
admitted at all. There seems in this case of the same series: of transactions and it is 
to be some reason for saying: that they clear that three separate heads of charge. 
could not have been rejected. But the. could have heen employed in the prosent 
learned Judge in dealing with that matter case.. The decision to which I havo juat 
Bays as follows:—''Thisis the information referred. was ond ir which in similar oir- 
given by Mokim of an occurrence alleged cumstancés this Court thought it unsafe to 
to have taken place three days. before this. proceed upon the. basis of s. 149 and it. 
occurrence (Ex. 4 read). If this informa- appears to me that unless this is a case 
tion.and the evidence that Monu was where the Court will go through all the 
driven out of the plot (L) is true it would facts and make a new'fnding for itself, it 
show that Basir Haji's party were capable ia nota case la which it is possible for the 
of taking the aggressive though they were Court to uphold the conviction against all. 
numerically weaker having-only 2 baris these sppellani under a, 303 read with 
containing (according to Kimu) 20 or30 .8 149. I do not think that it is reasonable or 
houses, while in Kimu's Samaj there were right for usto try this case on the paper 
25 or 30 baris. Now,itseoms to.me that it ' book for ourselves as regards that particular 
was necessary for the learned Judge if he. poiat. < 
let jn those two pieces of evidence at all  .Hawing come to that finding, the nert 
to explain most carefully to the Jury that quedo is as to the consequence of this 
the Jury were not entitled to take itthat finding upon the other charges. Three of 
the accused. had committed the offence the accused have been found guilty under 
charged because they had previously been 8. 302 by itself;. but if there be any doubt 
found to have djam Dan to commit similar asto the spot upon which this fight began 
offences. The learned Judge has notonly it is; at any rate, unsafe to say that those 
given no such direction but the direction threé appellants would not have had some: 
which he had given must have been taken ‘case upon the question of private defence: 
by the Jury as intended to be the contrary, It is quite clear on the facts of this case 
.for he says that these previous circum- that they could not justify committing 
stances would show that Basir Haji's party murder in the way they did ander aay right 
were capable of being the aggressors. This of private deferce, and it is, therefore, cer-' 
makes it necessary for us to consider care. tain that they must be-convicted under a. 30€ 
fully the question whether certain of the ‘Their other convictions are get aside, - 
charges upon which the appellants have . We have considered this -matter carefully : 
been convicted can be sustained. All the as regards the sentence and we are of opit 
accased were found guilty under s. 302 nion that it would be unjust to leave the 
read with s, 149. The common object .sentenóe of transportation for life’ without ` 
alleged was to prevent Kimu from erecting’. substantial reduction and, in ouriopinion, e 
a hut upon his own land or to interfere the proper senténce for us to pasa upon 
with his possession, If, therefore, there has those three appellants -is-the sentence of 
been a misdirection going to the question ten years’ rigorous imprisonment, under 
which of these two parties was really the .s. 304 (1). 
gressor that misdirection seems-to affect.. That leaves the case of Basir Haji and 
vitally any conviction under s, 149, - ' r"Hahimuddy whois the youngest of the: 
There is another/objection tn the,convio- . three sons—apparently in the neighbour- 
tion under s, 149. Apparently in this part hood of 18 years of age. They have been 
of the world the Oourta think no more of . convicted under a 324 and until one settles 
killing three men in one charge than the the question whether there was some right - 
accused. persons are supposed to do of. of private defeaoe it is difficult to say that 
Killing e met s Ehe and. the the iniliation ofsimple hurt may not have, 
form of charge which. een ‘employed . - (7 71 Ind. ‘Cas. 190; 50-O. 94; 36°O, Ta J. 149; 
in this case can only. be described ag’ R Dn gl. 873; 24 Or, Li J. TR ail oe 


` 
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been; justided! E E IRTEE P N, 
fore; facedwith tha: alternatives: of» send: 
ing Ahm. basecbaek fenrne-tri&l -or:. Betting 
aside. their: convictions. andi refusing; to” 
ogder actetrial; Bo. fam as the youngest: 
sonyRahimpddy is? cupias as hie father. 
endo him alder brothers were engaged” to- 
gatker upon álüisdand)diaputs;.& rezsongbleo 
kaowled ge ofc haanatmnature slendae: one tov. 
suppose that he-had-nbds-very.cmueh:chances 
. of»ksepipg dutiofát: So.faras'he is cons? 
corned iegihe only infickéd æ simplé.hurty . 
I.donps ding very: much: difficulty im setting: 
agidn the Renvictien:- against’ him: and'reius-: 
iggasto: allow: higptbibe -re«tried, . F have,» 
howeves, dnuch«more difficultyo in: tHe -casé 
ofthe.dather Basir: Haji-who- is) very pros . 
bably«to-xut isinothigher|.the maim: source . 
ofialbthe.trouble., Itcis however, 1 think, 
impertaninto phios thabif, this case. is tried!. 
again at this: distance of: timer. and! after : 
EIP vions triaja ik jis: almost: inevitable - 
that Arii -willbesemewhat unjust 4 
The witnesses must have forgotten macit. 
andsthe.third ditiak would bey:it-seems: tb 
me, of uvexy:-diffiguland' doubtful nature, : 
iia Gowa aja, eder any :logical: way of - 
ding hipt;guilty uad ez: e. -324 F confess’ 
SD oat a bek particularly sórry;.: 
buf-i&igeems to: me that there im no logical: 
way, ot sfipding, bims guilty. unden 8:334 
exgept by; doin gy wheta; for .one:. refuse to: 
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reliable and respextablexcitns&s-—À consa nbt th" Polis 
EUR hcl @. undur te pan 


Mc; 
while he ob hot in: de sate Dy dem toa gagana Di 
and reljable. and the confeasion'is not-obtained- 


as a result of dyrese or undue infinence; it is. very: 

reliable and ‘valuable, evidence against him and-npon. 

m IUE alone be” can. bé found guilty; [p, 
Qo. 

y against? am grdanr of: -tHe* SesdionB: 
Judge. Bitapurj. "dateditlie: 30th October, 
1920... . .. 

Mri H. Haas for tlie Appéllant; 2 

Mr, H. K. Ghose, Govermmertt- Pleader for 
the Respondent!” <> 

- JUDGMENT. Ben Balak Has MN 
cenvicted:;by thé leatre: Bedaions Judge 
of Sitapur of the: offenee-of murder under 
8.303: of the Indian - Penal: Code? and’ gen-- 
tenced:to death-sabject-t0 cer{firmatiot’ by” 
this.Gourt;; He appeals. -Dhé refersnee in!” 
corifirmation: istalsobéferé ua; :-HeHa&/beeii " 
defended’ by & dontpetént-Counsel who haat. 
stated every qgoitit. that: deuld be stated: m 
his ‘favour.. ‘Lhe-facty are tleBet^ ^c 

:;Bheo Balak isa Brahmai; sbobt-3Q! 
of age,-one of: four" brothers- Sheo- baat: 
resided: in«Kherwa, & hamlet-of" Jairampur: 
in the.Sitapur District. At is: ‘Satablis led qus 
the eviderice'of:Burej:Bükhsh; and Thmekur^ 
Anrudh Singh).the latter of: who wüa'thé-- 
employer ef Sheo Balak, that: there’ here 
been & dispute between Sheo Balak’sén ile. 


dos Whatinits wd z becdiffeplt: to: do; and: one .side'and two of hiebzothere/R&ám-Dal- 
w we #hould,bave to de in-fespect of i and Ganesh onthe ‘other‘ side at- to the“ 
8 aa pa nn namely; finding for:our-/: division ofproperty did that. the feelin ga’: - 
&e|geg-on«the»: paper; book who: was really.» between tlie ' appellant. and : those! two ^ 
the: aggressixe partyi.andeon* what. exact’. brothers, who ars thepersons who have'beén -' 
ore ERD ebo reagons-all:: the qeu victiona:- murdered, were very acute: It is proved: 
f Bashin Hadi: snd); Rahimuddy: will Ye set: beyond the possibili y: of doubt tbat on tLe: 
as\deand,.i in daa a aa we a mot! 3rd June 1926:a-Pasidame to Kherwa and” 
omer. ayre trials. pna .£ o t2 handed.to Ram Lal- some- peras: (thege die 


TAY naja et 


Davaled«: —-Lagme. Pan 
Aso). esi Ms Lui Appeal: alan mie 
asi tiu 5 au Denviptiona partly seh aside: 
acg p'ezéq os vn TÈ 9st 7956 jo 
ío em EIDSA errr C AN BG EL LI 


“eau SANE BY BLS eye docs 


UBS um Bag An Pts ad 
eni OUDH.CHIEF- COURT. y 
-j IM N AKA aa No 420 01936; 
iv ra Decsthber “3, 1926.: : 
dient Br douis Stuart, Kr , Ohief 
i Judge,-and Mr> Justice Raya: 
SHEO PATA Aidan APLAR: 
F UWE Jj: E eu, OR. Ru 
ND 
"T E As iR ESPO) JRNT. 


dole i 


.& been:gent:to him-by the Pandit of 
»i mau. -Ram Lal. ate.someé" of: ilHe- peras ard ^ 
“de gave some to'his. brother Gatiesh who ate 
“33 them also; -other.ofthe peras' were: left ori- ^ 
ol i e touched. Shortly. after.they'h&d- eaten the 


of 4E, € Pj Coa fatrion t Kenaka had gone-tomaké the répêrti” 


|" sweets made-of ‘sugar and'thickened! 


pad 
and four.pice.im cash‘saying’ that thé a 
ij wer 


peras; Ram. Lal: gnd' Ganesh weré seized‘: 


“with violent pains and -vomitëd. Ram: bak’ 
: i told .Burej Bakbeb and Matadi: chaukidar . 


“that he had ‘received: these: peras: at'the 7 
+ hands of&.Pasi, whem'he did: ngt know, : 


: Matadin chaukidar went 8teonce to the: 
o Kamalpur Police Station: where'he ‘made. > 
.ithe report that:these two persons had been -- 


poisoned: They:died a fow'hours after the’! 


DES 


s ; 
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c- "fei-atrained: réfatioaé“betsveen “the! 
pellant: and-“his~4wo brothers þeiúg w 
known'in-the village, suspicion’: fell upon 
+he-'ap t Dit -tintil -it was discovered 
‘whol whs the uiknown-Rasi:whohad-brought 
the peras, the-matter-was-not likely-to-be 
*ieated- up- 'Thakur Anrudl.Bingh,. the 
‘employer of. the: appellant; ita leaditrg 
jandhdldér- ‘and ` the joint- onwer of. -the 
Jairampur-village. ‘He is also an-Honorary 
Magistrate.-: When ttie-Police: Officer en- 
gaged: in:the investigation arrived: Thakur 
Anrudh Singh agreed to` give'all thée-aasiat- 
ance: that-he could in'order to discover who 
was guilty-of- the' mürder- of- these two 
met. He. Has shown throughout a: very 
laudable desire-to do Hrig:duty-in-the public 
intereste- The- first: clue, as to- this Pasi, 
was obtained from a-mancalled-Panna‘4-ferry 
man; -who works--a ferry: on ‘the Barain 
fiver which separates tlie village of-Jairam- 
pur -from ‘the -village of Gumta,. He- re~ 
rhémbered‘ that’ ón the date’ of poisoning 
the Brd‘of* June 1v26) He: had ferried:frorn. 
umtà to Jairampur the: appellant with: 
g'cBMAin- Jangi Pasi of Gumta.- Panna 
mentioned: this: fact: to "the: village: barber 
Ohünni ahd: Chonni’ mentioned: the fatt to 
Thakur, Anrudh Singh, In: consequence- 
ot this Jangi-Singh'was sent fòr.. The evi- 
dence of Panna-and Ghunni ag well as that: 
of Thakur Anradh Singh is -on the record.. 
“After this ‘the appellant-made- æ st&tement- 
to Anradh ‘Singh. ' We" now’. come. to’ the? 
évidencs ‘against him:- The main’ witness= 
against’ him: is: Jangi: Pasi- who bas de- 
posed’ that: he was-the man: who brought’: 
the peras; Hevsays that: he received them 
from the appellant who told him ‘to state; 
that they had come from a person who was, 
perfectly innocent Ohhutku Pandit of Bij-, 
waman and that he handed them to Ram , 
Lal. There is further the. evidence, of, 
Thakur Anrudh: Singh: that. the. appellant, 
confeased-to him that he had sent the peras 
ia this: manner, to his two brothers and. 
had: poisoned them. . The :medical.evidence - 
establishes beyond the possibility of doubt;- 
that these two men died as a consequence. 
of poisoning; with. arsenje, : Arsenic was. 
found in,their -viscera.. Arsenic was. also’, 
. found in the uneaten peras. The first-point., 
that we have to discuss: is whether. the ; 
statement, ‘which. the appellant.is proyed , 
to have made to this. respectable and re-. 
liable withess Thakur Anrudh Singh, is 
admissible.in evidence, We. find, clearly 
that the statement is admissible in evi- 


~ 


- BNBO BALAK: b, HMPHROR, 


gf hepi ras, to, Ram Lal, 


ceiving. sweets from: the hands 
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dence. We.do. not agree with the learned 
Sedsions- J'udge'in-hid-deubté/aó'to: whether 
the--appellànt''wgs-or-wüe: not in- Police 
custody when: he:-made’ the statement. 
Upon -the-facte-we find ‘clearly that Ke was 
not in Police-cüstódy- when: he made the 
statement: We'- believe that- He made -this 


confession to THakür-:AnPudh Singh and - 


that this confession’ wes not obtained as 
a result of-dutdss or undu& influence. It 
pv ““rèllable. andi valhable ‘evidence 
against hiyi and upon this Gonféssiorí alone 
we would find him guilty, but apart from. 
that wó gee no'reason to distrust the evi- 
dence of'Jahgiin reBpect of ‘the’ bringing 
It is- tru& that! 
langi was probably. an. accomplice. buti 
His evidence: upon- the: point. is clearly: 
corroborated and,'is' admissible ’ against 
e appellant. .The learned: Counsel for 
the appellant, who put.forward the Heat 
case that conld be: pute forward- for. Kis 
élient, laid; stress’ amongst other : Points 
üpon- the imiprobábility. of'& M pim e 
ofa- Jow 
caste man- like. a: Pasi; Sweets, however, 
dan: be “taken from`the hands of &-mar- of 
lower.,-caste- and: wè notice, that-'in' the; 
present.: instance the incident. does. not, 
seem tb have: struck any--ene- as: unusual,. 
Inthe: first’ report made by the chaukidar - 
it. is- stated distinctly ‘that’ Ram Lal’ had: 
said that. a- Pasi brought. the. 'gweetà.. 
He made this statement-to‘Buraj. Bakliah; 
Suraji- Bakhsh is also a’ Brahman dnd Surgj« 
Bakhsh does not appear to hava considered" 
that. there. was: anything unlikely in the. 
story: of sweets having. been taken. from. 
the hands ofa Pabi: It would further „bẹ: 


noted that. the learned’ Sessiong Judge;&h' 
officer of considerable experience, Whe tna: 
tried the-case carefully and-well, iat himi 
self’ a- Brahman. and: he. does not ‘appban 46: 
have considered. that:there was anyapeou- * 
liarity-intne story. .For the above -reasoha' 
we dismiss the appeal and corifirm: the- 
convictioh, In respeot. of the, sedtente 
there is nothing: to-_be-said in-favour of the: 
appellant: Hes a man of 30, who}-ina 
treacherousand cold-blooded:mannbrpoigon- 
ed -hig own-brothers. We confirm the sent- 
buss, r ud IE Sheo Balak be-hany- 
ed by théneck till hé bedéàd.^'  - 
ANG ale | "OD Sentence confirmed: ` °: 
; raka eadh ae oe 
| : ig ent ae 12 Lof8 
Sg (ET ae HO uu ed aD 
2 Oi BE uui 
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. CALOUTTA HIGH COURT. 
` Ceiminan. Revision No. 577 or 1926, 
s August 17, 1926. 

Present:—Mr. Justice Mukerji and 
ls Mr. Justice Roy,.. 
. BADU MIR AND anoTHaR—Acousap— , 
gt Ve PHIITIONRRS 


versus . " 
a HMPEROR—Opposira Parry. z 
Or, P. C. det V of 590), Pree , 118— Registration 


i ecurtty ings, 
niba ionala Tribes Act (III of 1911), sk 


effect of. z Fe 
the control that is obtained over a person by 
ae him as a member of a orimin a} tribe is 
softolent tò prevent him from committing man 
tha acts for which preventive action under Ch. 
Or.P. O, may be 


orime b him within some of the 
eo (e) Arana P. O., orto prove himselt 
rous to society within the meaning of ol (f) of 


be 
‘against under s. 118, Or. P. O, depends, re, 
Fs als iud xi noes of each particular case 


cbe 
be necessary in 6 exigencies 
oP Particular case, evidence of general repute which 
is ound to be affected in a large measure by ihe 
very fact ofthe person R od pinsi being a 
member of & criminal tribe, should be, if -at all, 
acted upon with great caution and scrutiny. [p. 234, 
col, 3; p. 335, col. 1.] É 

‘The fact that the reputation of such persons con- 


ions Judge, Mymensing, dated the 21st 
“April, 1926, confirming ‘that of the Sub- 
Divisional Magistrate, Mymensing, dated 
the 15th. March, 1926. .. : 


Babu Suresh’ Chandra Talugdar and. 


i Kumar Ghosh, for. the Petitianers. 
Mos. Drofulla Chandra Chakrabarty, for 


‘the Opposite Party. 


P, UDGMENT,—The two petitioners in : 


your this Rule has been issued 

eq rd bound down under s. tls, Or. P. 
O., to be of good behaviour for3 years, 
cash in a bond of Re. 500 with two sureties 

' of the like amount, One of the grounds 
of the Rule is to the effect that the pro- 


e 
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ceedings ‘were inexpedient or illegal" in 
view of the fact that the petitioners had 
already béen registered as members of a 
criminal tribe. The other ground on which 
the Rule has been issued is to the effect that 
the security demanded is excessive,.' " — 
In support of the first of the aroun 
reliance has been placed upon the decisión ! 
of this Court in the case o? Ghulam Rasul 
v. Emperor (1). In that case the question 
of legality SE prepay de ajaa te pro- 
ceedings under 8, . P. O., agains 
sons who had already been enl 
members of a criminal tribe came up be- 
fore this Court for consideration, The 
learned Judges declined to quash the pro- 
ceedingas'in that case as the facts had not 
et been gone into ih the trial’ Court. 
Richardson J. expressed the view that 
while it could not be laid down as a fixed 
and ifnmutable,rgle a person who has 
once been registered under the Criminal. 
Tribes Act cannot be proceeded against 
under 8. 110, Or. P. O, the fact of such re- 
gistration was an important factor which 
Should be taken Hr COD CHAM before: 
an orderis made binding down under a, 118, 
Or. P. O., a person so registered. Huda, 


1o . *. A 
aaa follow, namely, that there would" J., was of opinion that the proceedin 


were inexpedient as the control ‘which is ' 
obtained over a person as soon AB he is, 
brought under the Oriminal Tribes Act, 
should ordinarily be sufficient to attain the - 
preventive object which e. 110 Or. P.O, 
aims at, and also because the inevitable 
consequences of demanding surety from 
such a person would be to gend him to Jail. 


Having examined the provisions of the 
Criminal Tribes Act (III of .1911) and pe- 
rused the rules framed thereunder it seems 
to me that while the control that is obtained 
over & person by registering him asa mem- 
ber of & criminal tribe is sufficient’ to pre- 
vent him from committing many.of the acts 
for which preventive -action under Oh, 
VIII of the Or. P. O., may be necessary, he 
has, notwithstanding such control, enough. 
liberty left in him to pursue acareer of 
crime bringing him within some of the cls 

a) to (e) of s. 110 or -to prove. himself. 
erous to society within the meaning of 
el. 9) of that section, Each case, therefore, 
has to be scrutinized on its merita, the in- 
formation. upon which proceedings are ask- 
ed for being scanned and the question whe- 
(1) 48 Ind, Oa 510; 20 Or. IK 0 05 


c 
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‘thor preventivo: action is called for or not 


being oonsidered, due regard being’ Rus 


had to the ‘donsequentes which in most 
casu will tab nikah follow, namely, . that 
there would be failure to furnish sureties. 
: If such proceedings appear to be necessary 
in view of the exigencies of any particular 
‘cage, evidence of general répute which ia 
bound to be affected in a large measure 
by the very fact of the-person proceeded 
against bein a, member ofa criminal tribe, 
should be, at all, acted upon with great 
caution and acrutiny. 

' Thé proceedings in the présent case alleg- 
ed that the petitioners are-by habit dacoita, 
' house-breakers and thieves and associate 
themselves for the purpose of committing 
those offences and are so desperate and 
dangerous as to render their being at large 
without security hazardous to the commun- 
jty. Thetwo petitioners were registered 
unders.4 ofthe Oriminal Tribes Act in 
December 1924 and the proceedings under 
8..110, Or, P. O., were started in October, 
1925. The evidence of general repute that 
has-been adduced against the petitioners 
is not of much importance, firstly, because 
they are members of a criminal tribe and 
secondly because they may have had the 
game reputation when they were registered 
under 8. 4; and’ the fact that their reputa- 
tion continued as before does not show that 
further preventive action is necessary. The 
` important thing is to see what these two 
ersons may have done after such Tegistra- 
. tion. 'On this point the evidence is singu- 
larly weak.. As against the petitioner Badu 
Mir there is'only the fact that in February 


1925 his name was mentioned in the First. 


Information in connection with a daceity, 
in which it was alleged that he was recog- 
nized as one of the- éulprits. “He was not,” 
however, sent up for trial in that cage. As 
RAA Tear Bap alias Asraf Khan he ap- 

ta have been implicated by evidence 


doubtful value in a daooity which took. 


place in March, 1925. This man at the 
time of, his arrest appears to have had a 
dao; i in his hand, ‘and taking the worst 
view of the evidence, was about to commit 
an assault on the Sub-Inspector when he 
was on the point of arresting him. It is 
hard to say that these materials are suff- 
cient to bind - down the two’ Petitioners 
when, they are rita registered members 
of a criminal tribe. 

` We ‘accordingly make the Rule abso: 
lute. The order pássed utder s; 118, Or,” 


D 
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Ga the two petitioners i dis- 


puo A Rule made absolute. 


OUDH CHIEF COURT. 
Orxtutnat Ravision No. 50 oz 1925. 
May 25, 192b. 
Present :—Mr. Justice Raza. 
EKADASHI AND OTBER3-—ÁOCUBBD—: 
APPLIOANIB ' 
. versus 
EMPRROR--Orrosrr Parry. . 
Penal Code (Act XLV of 1860), a. 147—Unlawful- 
gemy l4 out of 17 members doni For want of 
identification —Other men, whether members of unlaw- 
Jul assembly—Omission tò state common object in 
charge, effect of. 
'The mere e enr 14 out ot 17 men angen mih. 
of an wW. assem 
Mur dem pus not Me ier Mia jk 1dentifled losa not 
vitiate the conviction of thé others for 
of an unlawful assembly. [p. 236, col 1 
The omission to state the common object in the 
charge does not vitiate a conviction if there is eri- 
dence on record to show it, [ibid.] 
Application for revision of an order of the 
Sessions Judge, Lucknow, dated the 22nd 
April, 1926, dismissing that of the Special 


Magistrate, First Olass, dated the 8th March,’ 


1926. 

Messrs. R.F. Bahadurji and H.C, Dutt,, 
for the Applicants. 

The' Government for the 
Opposite Party. 

JUDGMENT.—This is an application 
in revision against an order of the learned 
Sessions Judge, Lucknow, dated the 22nd. 
, April 1926. 

The disputein this case relates to some 
trees in a grove called Imambagh in village: 
Kakauli., The disturbance occurred bver. 
the matter of’ gathering fruits, of seven. 
mango trees in the said grov Mirza Abid ` 
Husain had a 6annas od “sharo in the. 
village and Imdad is his zilladar. Ekadashi 
isa r from the other co-sharera of: 
the village. It has been found that the: 
gilladar went to the grove g some, 
sipahis and labourers with him to ther 
the fruits which were to be. divided rate- 
ably between the co-sharers. His labourers 
were unarmed and no aggressive ihten- 
tion could be inferred from what he did: 
on that occasion. He and his men com- 
menced the work of gathering the fruits 


before Ekadashi and. party arrived at,, 
tHe spot. What he au on that eine: 


Advocate, 


being members . 


BABANTA KUMAR | @08841N v., BMPEROH, 


mos Nr Ekadashi ashi and die. Mene; 

+ bi INI: : place” n E. Conr 
si e following many o em were’ 

armed“ wi oy UE went there with 
the seal of restraining the gilladar 
from giving effect to his rights, or of 
interfe in some way with him in. his 
exercise of them. The zilladar insisted on 
his rights:.and. wes;, thereupen, ‘attacked 
with his, party. by. dm er af men “who, had 
come with. Ekad The silladar's party 
was badly "beaten 7 -blow which 
Ekadashi iyed -was gg in &elf-de- 
dence. On these findings, the [earned Ses- 
sions Judge was of opinion that Ekadashi 
and his party: haa, oofamitted. EC of 
noting, . -. 


The legrried Srah J udgh Ba ie 14 
meh on the. enti fhat.they were not 
satisfactorily identified, He, however, cone? 
victed:dnd-punished’ the remaining’ 'S'men, 
riüme]y, Ekadashi, Obet Rain and Harman, ** 
The present application: for: revision hag; 
been filed on behalf. of thesecvery-mens ma 


"Tn my opinion there. is no "force: in. this 


revision application: . On the fácts:as found " 
Wy. the- learned, Seasions- Judge, Il'ám' of, 
opinion, that Ekadashi’ end the’ dierf-of- his“ 
ea Were’ or, ‘became-menrbérs of ant’ tiny, 
lawful hesenibly ‘and’ cbmmittéd’ the offence’ 
of rioting. The applicants’ learned Coursel+ 
odhtends that’ when t4 nien were acqtittéd . 
by the learned Sails udge; there:could be? 
ro: unla®fuliaesembly and=so tHe applitante, 
should be acquitted. am not prepared to’ 
a&cept that’ cotitention Thetmere fact that . 
the: men, who- have” been acquitted” Were; 
given the benefit of doubt’ és” they. were" 
not satisfactorily identified dcer rot‘establieh'- 
thet: Ekadashi'hed only ‘ fwo‘men with him 
at'the- time of the- decurrénte. The fact is? 
that his party was &'party of many' inen" 
e and: alb of them beéamé meribéis-of an 
unlawful- ügsem hly- -ab-held-"by the learned: 
Sessions Judge: ‘It ig'al&c contended that! 
the- common ‘object "was: not mentioned! in 
the charge. I have examined the charge." 
„Itis not; of course, Happily worded; but it: 
appears to ‘be sufficient: for the purpose oft? 
this case, It'should'be borne'in-mhünd that 
odilêeion: "to ‘state the" common : object in’: 
thé"charge does not vitiate' g conviction if" 
theré is, evidencó on record‘ to show-it. Bo” 
taras: I ség the: charge -ib „satisfactorily * 
made: odt against the applicanis'and they" 
were riglitlyccetvicted #nd punished uftiier* 
BY ‘aL A Indian. Tone 
MOL Ta 4o. 


9 


2 witha: char 


Aedes 1 [do sot a ta lanf in. -Appeal Np, 
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c. 'OCALOU TTA" HIGH ‘COURT, 
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abahan i ro bak. ee 


udi uut 


-Penal Gódk "(Act XLV of 18 T ph 306— 
Kidna nt, what ba | warih 
-oh based on. — we ia "pwer jo: 


Tich, s 
‘An Appellate, Gourt M ‘entitled tö Bet onde the ver, 
dict’ of. a Jury: wheré-their a master’ 
speculation: ani d Geraci not: Buant eideribh tat 


TED EATR Bad E wo 
VPlie* evidehog against: the’ abdused* in cbünectior: 

tas 5 ‘386; c Penal Gn »* ee 
Digi Hw a oc vi | Males: 
pipe ar Fh he kd war sie lac ak Dinar 


aud. oe to: wi Dai e 


and in um vios a pe Mala tor Dirtaje! 
en. 6 bas E Station: áhey, wi y: 
S ongd"wért u ES When D xe hs 


she “wak onde pos de id told by” 
F ‘sold her/'to 8 for Ri. 150 and’ ‘that 3° rent 
make her happy. 5. was also eaid. kor ie MEN hers 


“ye E 4 hva with .him:. 

greet “this evidanse the, ^ bia ii 
the ajak id answe whether aka aka 

thé husband under.s / 8 m was -abetted ‘by S' and 4 
kag s. 107, Penal Code, and ‘not’ whether S hadi 


made immergl proposals . to her or, that-K' was a: 
Sl keeper,and phere being n0 evidence of: such. 
kaka palis the verdict. bf the Jury cónvi êting 8 ahd’ K: 
could not ‘be upheld: ![p -238, col! 1]'^* 


- Criminal &ppeals-sgainst/an ‘order P^ the" 
Sessions Judge?: -Dinejput; daraa; the 22nd 
April 1826.. ~. s ið 

«Babus Jatis ‘Chundar Guha) Sajar Kany: 
Nag.and ‘Suresh: Chandra. ‘Talukdar, ‘for! 
n DEN in: “Appeals Nos" 356 bud ra 
ofl tee aA teow 

‘Babu Debendra “Narayan Bhattasktaryya" 
forthe Respondent. m a HILG RS BIO 

> JUDGMENT. ... 

“Rah kin, J. s ENG thred ab edla 
by: OS persorie n connéctign With 
under s, 366, Indian Pengl Code, ; 


cone Aa 


eua 


Cot E 


(99% €. 1937] — 
oait who fs'the Husband: OF the -wortah 
Dbsohh'mi'who'is Bad: tò have been ‘abducted 
with, itént-that “dhe might'be com elled 
or with. the knoWlé@gé ` that’ it’ was likely 
that she might be -compelled- to -matry a 
panes ór in ofder rfoabehérmiglt be forded 
&edueed ito“illistinterzoura. The appel- 
janti in Appeal No, 358615 a woman named 
Kumud ala in wholives in Dinajpore and 
the appe nt in Appeal No, .991 is a man, 
called Burendie Seha: "It “appedra that 
Basanta and ‘his Sif ite Lachbm Tive in the 


dah Distriét and .fhe' 'càse agaipst the 
Malah, Din shortly a that rosa avy- 
ing been at Dinaj Gare -back;-to -the 


Matdah "Distribt 'whete "his wife was and 
told her that he ‘hat got ork at Dinajpore 
and wanted fo take; tir with him to coók 
for him aud id that way” induced berto, leave 
Malah. for Dinajpere on tha 26th ‘October 
1325 arriving at Dingjpore on:the £7th.‘Tha 
case isilah; when they ‘got to-the’ station, 
ae werd'met'D: Bürendrà and they, all went 
è honse, 04 Kuamid the other appel: 
ad phen. ineb an got. there, Bhe ' ën- 
quired: why ‘eho’ was Ne tó-gdch | 
Reuse sad. ‘whére' ties lad, fonds 
work. Bib lie Was tld ‘by, Sur that hes 
Bas ad u&old.. h et to Barendra- ifor 
Eu a | »would' give Sr 
ta! e" Her Happy: ‘Buren 
qos ee did "her thet: and te 
erto come and -live-with-hity 
Bing m This.is à tale ih ‘which 
tiie quéstion: arises whotHter there was more 


Win & golitllla of evidence ,to :go to. tha 
Iury * QD.» ce queations. of :fact... The tha 
"earned Ju 


ge stated that he thought she 
against! Känt and” Buleridra: to b 
broveditngly Weak and, d: ‘he tol 
the Jury very broadly. ERAS thought shit 
the evidbnce-wie-entivély insiffigient ; ; dnd 
ausomey he pur mi thie  -oske^to: the Jàry wag 
gkah, itae tust 


pios; thete- rcd 
paide By way ofd bak rot. ies Stent 


évidengb, 1. It" ‘seems! that bas. “had” giver 
fale evideríoé if. “Goprt of: law ?beforé 
itawems thatshe-got/into t 6 8E rogar 


seeing dsr tain’: mak during Her hugbgnd’s 
absence. She peste ja ati 
copiied Gutendrát: the ¥tation-> "But die 
4mextreitiely adonbtfaL:AWhen } QR dóüfd 
isi enr iid Nune d^YHotisé- us S 
costa bles ghe hio à 
tells? ete otb or- row 
Judge’ lett the cageto the Jury! Apod iH 
isib sira C the uty were bstiBhied! tè 


BASANTA KUMAR GOBALTR V. RMERROR. 


„batoj ory“ as pice ae wae ‘the Tact, ^ 
tr 


-püt, ae ind me plas roor... 


e Jedribe - 
të been-brdught fof my 


l S37 
believe" every: thing that - ‘4ifchhmi’ said 
then the question &róse for their considera 
‘tion Whether they” night no$ infer from 
what she ssid"that'beforé ‘Her husband- 
had’ gone backito thé Maldak And from 
Dinajpore: he had: triade - “an 


ran pan 
with ‘Kymud and Surendra for the süle'ó? 


‘this: wife-to Siréidra—dn arrangement under 
whioh -theyr must have! „that thb 
T “eould not“ be induce (d SO to 
aned Wana d by celal nl Thè 
prse ud his best to' disana 
the Jury f goilg to “auch an: èrtre 
bs that’. but fa apite of ‘what’ he said thé 
Jury encre t took the view--ànü cos- 


yidted the pellai teʻ>the, “hus: 
‘bind, ‘Kigthud’and’ rop ali n 

D a bas” wee ve iiri “ote 
before a jeb who ‘appears 


Tor the kh KH the ine Oral 'AÉt under 
5. 366; *Hidiàn-Péngl: Odde, was" cómnritteü 
in thé Maldali- District “at the ‘time’ ‘whet 
the “husband “and: the wife "eft thát: Dist- 
Tivt to wo by t?ain tb; D &jpóré. ` ‘He tont 
éedes also that in our‘ law theres Ho ini h 


poarre Pn E ban 


a 
him that He would: got ‘his wij 
pe meang” in^ Me Ra B 
e csold'to-Buréridra*: To im ui Qu 
ira Yery'lo “way as phis 

Sad m nj judgment, “th "Cade lin 
dhe in ‘which the correct’ view to take: 

tliat fen: ‘the “evidence, a. théne is” A sointi 

aes and “ho? mor to fhat het effec 


raji 3 n ud 
taloke - ‘met us an 

Erg 

there ‘THe’ took: 

house where’ we" 

tiectidf with ae Ge 


with ug,.,..... pens 
Kuntid Bist Y Wire 
Babin Bros wu ed" nd 
"Who niet UE 
the ‘train, c 


nd york‘ ad ae ig 


538 
“yon will be happy-and you are & lucky 
womsn'." She: said, then that “the man 
who took you off the train whose name is 
Suren has bought you for Re. . 150. She 
promised me that he would give me money 
and ornaments and settle property on me. 


Then Buren spoke to me and promised. . 


me all sorts of thing. My husband also 
tried to make me agree to the proposal, 


id what have I, done. wrong that you . 
Son He said this is my will : 


should sell me. f 
and you must do whatever I will tell you 
I protested. I asked. him if he was pt 
me forever and he, said yea and I aske 

him to take me before the Magistrate.” 
"Upon that evidence, the question is not 


merely whether the Jury .were, satisfied: 


that Surendra made immoral proposal to 
the woman at Dinajpore or whether the 
Jury were satisfied that Kumud was & 
woman who.kept a house of a disorderly 
and disreputable character but the question 
which the Jury hadto answer was whether 
it was shown that the offence of.the hus- 


band under.s 386, Indian Penal Code, was : 


tted by Surendra and Kumud under 
M ; TadianPenal Code ; and the only way 
in which that can be made out isby noe 
‘upon the girl's evidence which Ihave 
that there is sufficient proof that before the 
husband left Dinajpore for. the..Maldah 
District he had a bargain with these people 
to that effect, that they knew that.the girl 
could.not be bronght to Dinajpare except 
by deceitful means and that, therefore, they 
abetted the offence under s, 366, , On the 
whole, I am of opinion that this case 
comes under the cliss’ of cases in which 
the Court is entitled to say that that -in- 


ference by the. Jury is a matter of specu- ` 


‘on and that there is no sufficient evi- 
i noe to diua the Jury so .to hold, 
“For that reason, it appears to me that the 
appeals of Kumud and Surendra must be 
altowed and «heir victions ‘must be 
get aside altogether. they arein Jail, 
they must be.réleased at once. It they. 
are on bail; their bail bonds will. be can- 

edi. © d | ; 
oe ith regard to the husband’ Basanta, 
nothing in this, case leads me to suppose 
that, the. Jury. were wrong in their view 
of his conduct, The learned Judge has 
sentenced him’ to five years’ rigorous im- 
prisonment and, in my opinion, that is 
not at áll 4oo severe a sentance. . The evi« 


against him appears to me to-be such. 
cae thie: J ury having accepted it no Court . 


sdadLat Nat-v. mMPBBOR. -O 
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could possibly set aside their verdict. I^ 
gee no error or unfairness in the charge 
so far as he ig concerned. His appeal, 
therefore, must be dismissed. ' . "mE 
Duval, J.—1 agree. E . 
A4. Ní 4. Appeals Nos. 856 and 857 allowed: 
x , Appeal No. £98 dismissed. > 


' 


"^ OUDH CHIEF COURT. |. . 
OrIMINAL APPHal No. 290 oF 1920. |. 
Tis er 5, 1920. .. 


Present: —Sir Louis Stuart, Kr., Ohief ., 
. Judge . . . «45 
DAULAT NAI AND ,.OTGHa8 —ÁÀOQUSHD— ^ 
. .  APPHLLANT8 " 
versus 


EMPEROR-—RESPONDHNT, . : 
Penal Gode (XLV of 1860), s$ 147, 149, $25, 195— 
Communal Fiot—Common object to hurt Hindus and 
rob their shops and houses—Persons joining disturb- 
ance, v) guilty both of rioting and dacoüy-- 
Sentence—Religious disturbance—Riot and, dacoity— 
Indignation | against outrages upon sacred places- 
leniency in sénienss—Guiding principles . 5 
- Where it is established that the common object af 
certain Muhammadan rioters was both to hurt any 


sthember of the Hindu community whom 


appen te Tar are Md rob the ai pe sad edo of tha 


any i whois proved to have taken a part 

in-the is guilty not only of the offéncé of 

rioting but also of the offence af ty. [p 239, ool; 2.]. 
In & sentence in a, case of riot. and. dacoi 
committed ' , the accused were smarting wi 


indignation: against thé outrages u their sacred 
laces every wanes should bé efor their fæl- ' 


ngs.and a comparative leniency shq though they 
must be punished adequately, it dts en into 
consideration that the persons injured jn the riot and 


fobbed.had no share in desecra holy places 
and were made to suffer for the ains af others., [p, 240, 
po ; Xs XE ee 
. Orihinal appeal from an order, of the. 
Additional Sessions Judge, Bahraich, dated 
the 12th July, 1926... - - -, «= } 
Mr. H. Husain, for the Appellants. E 
Mr. G. H. Thomas, Government Advocate, 
for the Respondent... =~ -~ [ 
| JUDGMENT.—On the 28th September 
1925 a serious disturbance, in the 
town of Jarwal in thé Bahraich District, 
in the ‘course of which many persops were 
alleged to have been seriously injured. 
Amongst them one man- Ram Bhajan sucs 
cumbed to. his injuries. It is further/al+ 
leged. that in the course of this disturb- 
ance property was taken from several 
sons. „Forty-five, men . were committed to 
Sessions on charges of riot, dacoity and’ 
eg urt; An Additional Sessions and 
ubordinate Judge was appointed to hear 
and decide the case. He. sonmanced the - 


+ 
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"hearing on the 8th April 1928 and delivered: 
judgment on the 12th July, 1926. He con- 


victed 22 persons of those committed to 
Sessions and acquitted 23. Oübof the 22 


- persons convicted l7 have appealed, the ar 


remaining five persons convicted have nbi 
appealed. At the outset I put on record 
my appreciation of the care and intelligence‘ 
shown by the learned Sessions Judge in 
the trial of the case and in the judgment 
which he delivered. He has given sucha 
‘clear account of the origin of the disturbance 
and the various stages therein that it is 
not necessary for me to state more than 
the substance of the case. Put shortly, 
the disturbance originated through the 
ill-feelings between the Hindus and the 
Muhammadans of Jarwal..On the 25th 
September 1925 it was discovered that 
certain persons had desecrated holy places 
of the .Muhammadans in oo outrageous 
manner. The carcass of a pig had been 
thrown inside a small mosque near the 
school building: in a suburb of Jarwal 
called katra and the severed head ofa pig 
had been thrown into a mosque in Jarwal. 
The indignation amongst the members of 
the Muhammadan community in the town 
was, a9 was natural, considerable. Reports 
were made to the Police and to the higher 
authorities. The authorities’ took imme- 
diate steps to inquire into the matter. On 
the 26th September 1925 a Muhammadan 
‘Deputy Magistrate and a Muhammadan 
Circle Inspector of the Police arrived at 
Jarwal and took precautions to prevent 
disturbances. On the 28th September 1925, 
the District Magistrate of the Bahraich 


‘District, a Muhammadan gentleman, arriv- - 


‘ed at.Jarwal and did his best to assuage 
the feelings of the Muhammadans but un- 
fortunately, as soon ag he left, a riot broke 
out. In the hearing of the case it was 
alleged for the prosecution that the Muham- 
madang of Jarwal were the aggressors in 
this riot. For the defence it was alleged 
that the Hindus were the aggressors. The 
learned Sessions Judge has found, after a 
careful examination of the evidence, that 
the Muhammadans' were the aggressors. 
Undoubtedly they had had considerable 
provocation in the desecration of their holy 


places, but the fact remains that members 
of the. Muhammadans community in large 
numbers made a deliberate attack upon 


Hindus in Jarwal and in certain instances 
committed decoity. I agree with the view 
taken by the learned Sessions Judge that 
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‘of the person accused, 
proper course of acquitting that person. But 
t 
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it is established that the common object 

of the rioters was both to hurt any mem- 

bar of the Hindu community whom they 

KN happen to find and to rob the shops 

and houses of the Hindus, and that in 

these circumstances any person who is 

proved to have taken a part in the dis- 

turbance must be found guilty not only of 

the offence of riot but of the offence of 

dacoity. The main consideration in this 

appeal is whether the learned Sessions 

Judge has in each individual case decided 

correctly upon the facts, that each appel- 

lant has been proved: to have taken part 

inthe riot. It is a matter of very great 

difficulty in cases of this class to silt-the 

evidence, and to ascertain what evidence 

is true and what evidence is false. The 

learned Sessions Judge has, however, over- 

come these difficulties in the admirable 

judgment which he has recorded. I have: 
had the advantage of being taken through 

the record by the learned Counsel for the 

appellants who has devoted a great deal’ 
of care to the preparation of his brief, and’ 
who has disoussed the evidence intelligent- 

ly and well. He has not, however, been 

able to shake the conclusions of the learned 

Sessions Judge in the ‘case of any person 

who has been convicted. The task of an’ 
Appellate Court in a case like this‘is very 

greatly lightened when the sifting of the - 
truth from the falsehood has been done with 

the care and intelligence’ which has distin- 

guished the work in the-presént case. "The 

learned Counsel for the appellants has been 

forestalled in his task by the Seasions 

Judge himself, who has examined very 

ully and very closely every piece of 


evidence against every individual ed ' 


| person; and, where he has found it very 


unconvincing or where there was any room 
for a reasonable doubt as to the complicity, 
he has taken the 


e end he found 22 persons guilty out 
of 45, 17 of whom have Moped. d is 


"unnecessary for me to go into the details 


of each individual conviction because I 
have only to say that I am in completa 
agreement with what the learned Seasions 
Judge has said in each particular oage and 
I figd that all the appellants have been 

htly found guilty. ON 

now come to the questiop- of sentence, 
The awarding-of sentences in a case such 
ad ihis'is also no- easy task. It must be 
remembered very clearly that the men whg. 


‘have. been opnvieted were amarting with i a 


-dignation against, the outrages, upon - their 
- sacred. places, and every -allowance shonld 


ube ;made, for their. feelings. Af. they had. 


‘committed -a riot such as this "without. pro- 


' . ayooabion;they. would have deserved very 


-Bévere. sentences. Hut, it is a. good ` argu- 


"meht.for a. comparative. . leniency in .sep- -, 


stencing that-they were suffering from what 
of have ;no hesitatign . in describing as., a 
ng oss, ‘outrage’ ion their religious, feelings. 


At -the.same time. they must be punished , 
ia’ absolutely nothing 


-adequately.- There 
rto whow that any: of, the. unfortunate ; Par- 
_3Bona, who wera - -injured ` in this. rjot and 
- whose. property was xobbed, had any, share 
eor part, in the placin of the dead” pigs 
"jn: the.holy.;p ‘here is every reason 
`. to suppose that. they were, made to suffer 
efor the gingof others, ‘and -this fact must 


icbe taken ito consideration. The learned ; 


#esgiong, Judge. appears to me. to. have 
„awarded thesentences with the same inteli- , 
ygence’thgt -he,.has shown iu sifting the 
evidence. «fo, hé, persons -we took,a more 
-gerjogs partin: the affair he has given total 
;senteneesof twoyears:rigorousimprisonment 
and to thgse;whose- pan pa otet was of.leas 
1degree he has.given lighter sentences. rang- 
ing; from 6.months -to-one, menfhi-agd oiy 
‘amounting to; Tiomint eentences in ped 
wot the«five persons. who Apre not:appeal 
tere with. these 
tome to, falfil all 


i. gee- A Dem interi 


ntenoes w 
2 should. be,fuldlled in 


je con a E 
a CBA of this nature. ; "They are Sod iently 
bitanta..of Sarwal 


ere 'ta:ghow the inha 
ka of othe piee conduct sù 


Shown, Dy. uhammadans 104 eren 
"nel be V loratod. and will -be met.with 
den EP Eo hm nt. , But-there, has been 
eduction, of entene a 
ammadans had receive 
fon dismiss ‘these. appeals, 
Abah gka 
1> 
n ‘at get aan Baal Cp $ phus 4 A 25! 
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i: document which is aitoris does not become 

being -formally ‘proved and: exhibited in the 

eo A document prepared by‘ the Police . during 
; the investigation cannot, therefore, be- treated aa eyi- 
dence even though formally proved. : 

:. Oriminal appeal, from ‘an ‘order of ‘the 
' Sessions Judge, Shahpur at Sargpdha, dated 
jthe 24th Juné, 1926. 
JUDGMENT.—Yaru has heen éontict- 
ad and. sentenced. to a term ótfive. .yeare' 
‘rigorous imprisonfileht inclading. | three 


months’. solitary conta sment and, action has . 


“also: been: taken by the léarned , 8 seiong 
Judge under s. 565, Or „P. 0- He- “has. ap- 
pealed from ‘Jail. The chars, “against him 
‘was under 8. 379 r with s. 75, Indian 
“Penal Code. ‘He had ‘three, ‘previous con- 
-victions against | hiin, the „last ^ ‘convic- 
‘tion ‘being dated the "th August.. 1919, 
“under s. 379/19 ‘for, ‘three ; ;yeare" rigorous 
imprisonment. I noticed on going through 
the record that certain, “documents which 
‘the Police—in this case a Head Constable 
‘had “prepared, ‘during’ ‘the course. of inyég- 
: ‘tigation Haye been“ treated As -eyidencé in 
that, the: -witneasea who:havé. tome forward 
'on eM. a „the prosecation ‘have,’ been 
form ly -cà "upon ip'. prove "them ` 
the identification. Of the, poe whic} 
they. affixed ,upór them. This oQufeé ; 
y entirely . erroneous, E 
learned Beaaloris.. 
considering . that, urüehth ` i 
‘evidence -ánd could D oM q injò-àfter 
they.had been for: nally p; rářed. b y wit eased. 
A document: whic "di evidence’. dots 
not become 50. by being formé ly proved 
and exhibited in- thoi “One 9 , thêsè 
‘documents, Exhibit P. kapan in, a 
toin. ‘the order..o; ot the Bessions Ju 
pfocedure “was "tQ B8 say. the legt o it, 
treme] en pines ‘and At, ia. fo, be, pened E: 
it m be repeated, 
Hower T ‘have, gone” “throtigh: ithe” 
Barefuliy and, in my. opinion, after; 
g these, ocnmants from eon M on 
the, guilt of the. accused 1s roved. Dy 
drosecution. witnesses. Aba all the links ih 
miles" “Aces d. again M ed 
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“ MADRAS HIGH COURT. 
Civi, MisoBLLANEOUS ÁPPBAL No. 307 
oF 1924 AND Orvin MIGOBLLANROUB APPBRAL 
No. 91 or 1925. 

Beptember 23, 1920. 
Present:—Mr. Justice Devadoss and 
Mr. Justice Sundaram Chetty. 
RACHAMADUGU RANGIAH AND OTHHRS 
—HRB8PONDHNTS— À PPRLLANTS 
ver8u8 
Y. V. APPAJI RAO—PsTITIONBR— 
RESPONDENT. 

Provincial Insolvency Act (V of 1920), ss. 281 (7), 58— 
Alienation by tnsolrent less than two years before date 
of presentation. of petition and more than two years 
from date of ad, ayuda on. application to set aside, 
whether maintatnable—Construction of Statutes. j 

An applicetian to set aside a voluntary transfer 
lies under s. 53 of the Provincial Insolvenoy Act, even 
if the transfer is more than two years from the date 
of the order of adjudication ifit is within two years 
from the date af the presentation of the petition on 
which the adjudication was' made. |p. 241, ool. 1] 


Section 53 is based upon the correspondmg provi- 


sion in the English Aot and in interpreting s. 53, 
the Court may take into consideration what the Law 
of Bankruptcy 18 under the English Act. Section 28 


(7) controls provisions ofa&nd must be held to 
govern 8.93. [p. 241, ool. 2] 

Sankaranarayana  Aiyar v Alagiri Aiyar o 
Rakhal M ou Purkart v. Sudhindra Nath Boss 
and n Nah h v. Munshi Ram (4) followed. 

ndas (5) and Ghulam Muhammad 
v. Rode ang (6), not followed. 

Bz parte Clough, In re Rere (2), distin ed 

Courts should construe the provisions of legislative 
enactments in such a way as not to impute inconsist- 
ency to the Legislature, 242, col. 1.] 

Appeals against the orders of the Dis- 
trict ‘Court, Anantapur, in I. A. No. 271 of 
1921, in I. P. No. 3 of 1920. 

Mr. K. Krishnaswami Iyengar, tor thelAp- 
pellante. 

Mr. B. Somayya, for the Respondent. 


.JUDGMENT.—These appeals are 
against the order of the District Judge of 
Anantapur annulling certain transfers of 
property unders. 53 of the Provincial Insolv- 
ency Act. 
lants that s. 53 of the Act does not apply 
as the transfers of property were more than 
two years before the date of the adjudi-. 
cation of the insolvent. It is urged pins 
the expression ‘‘is ad judged insolvent” 
only refer to the adjudication of the ino 
ent and not to the date of th presentation 
of the petition on which the adjudication 
was made. The question for determination ' 
is, does an application to set aside a volun- 
tary transfer lie under s. 53 of the Pro- 
vincial Insolvency Aot if the rasai is 
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It is contended for the appel-. 
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more than two years from the date of the 
order of adjudication but within two years 
from the date ofthe presentation of the 
petition on which the adjudication was 
made. This point is covered by authority 
so far as our High Court is concerned. 

In Sankaranarayana Iyer v. Alagiri Iyer 
Q) Oldfield and Sadasiva Iyer, JJ., consider- 
ed this point at considerable length and 
came to the conclusion that the adjudication. 
referred to in 8. 38 of the old Act had to 
be treated as made on the date of the pre- 
sentation of the petition on which the 
insolvent was adjudicated. Jt is contended 
that this decision is wrong and is opposed 
to the view of the Bombay and Lahore 
High Courts The argument is that under 
8.93 the period of two yemis is to be cal- 
culated backwards from the date of adjudi- 
cation asthe clause “ if the transferor is 
adjudged insolvent within two years after 
the date of the transfer" can only mean the 
date of the order of adjudication and not the 
date of the presentation of the petition on 
which the adjudication is made, that cl. (7) 
of s. 28 cannot govern the plain meaning 
of the words in s. 53, and if the Legislature 
intended that the two years should be cal- 
culated backwards from the date of the 
presentation of the petition, the expression 
“ig adjudged insolvent” would not have 
been used, for in s. 54 it is clearly enacted 
that the transfer should be within three 
months of the petition presented for ad- 
judication. No doubt there isa difference 
between the wording ofs.53 and that.of 
8.54. Ins. 53 the clause is "any transfer... 
IEIET ENG shall if the transferor is . 
adjudged insolvent within two years after 
the date of the transfer, be voidable....... ... é 

" Section 54 is “every transfer of pjo- 

perty pana a cetus ”....aball, if such person is 
adjudged insolvent on a petition presented 
within three months after the date thereof, 
be deemed fraudulent and void................ 
ee " Ifs. 53 stood alone, ifmight be con- 
tended with some show of reason that the 
expression “is adjudged insolvent,” can 
only mean the order of adjudication, but in 
el. (7) of s. 28 itis enacted that “an order of 
; adjudication shall relate back to and take 
effect from, the date of the presentation of 
the petition on which it is made.” The 
question, is, does cl. Y of 8.28 govern 8.53? 

tis suggested that cl, (7) is not an independ- 
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ent section as in the English Act and, 
therefore, it cannot be held to govern the 
provisions of s. 53. This argument is fal- 
lacious. Sectiom 28 lays down the conse- 
quences that flow from the order of adjudi- 
cation Itiga konpen provision relating to 
adjudication and the consequences ofadjudi- 
cation. Section 28 (7) is, therefore, a general 
clause which apphes toall dealings by 
‘ with the insolvent unless any particular 
‘dealing is expressly exempted from its 
operation. 

Section 53 is, based upon the correspond- 
ing provision in the English Act and in 
interpreting 8. 53 the Court must take into 
consideration what the Law of Bankruptcy 
is under the English Act  Relianee is 
placed upon a judgment of Wright, J., in 
Ex parte, Clough, In re, Reis (2) where the 
learned Judge observed that there was a 
differance between the meaning of the 
words ,“adjudicated bankrupt" and the 
meaning of the words “becoming bank- 
rupt.” The expression in 8 47 of the 
'Eaglish Act is "if the settlor become bank- 
rupt.” It was contended before Wright, 
J., that the expression "becomes bankrupt" 
should be held to mean "being adjudged 
bankrupt" and he construed the expression 
"becoming bankrupt" as insolvency com- 
mencing at the time of the first of the acts 
of bankruptey proved to have been com- 
mitted within three months next preceding 

,the date ofthe presentation of the bank- 
ruptey petition. He did not accept the con- 
tention that the expression "adjudged bank- 
rupt" meant only the actual adjudication 

' óf the insolvent. He only stated the con- 
tention that there was a distinction be- 
tween the use of the words “adjudged bank- 
rupt" and the use of the words “becoming 
bankrupt.” There is no reason for overlook- 
ing the clear provision ins. 28 (7) in con- 

. sidering the other sections of the Act. It 

is a well-knowq canon of construction that 
the Courta should construe the provisions 
of legislative enactments in such a Way 
as not to impute inconsistency to the Legis- 
lature. Where the provisions are reconcil- 
able the Courts should try to reconcile. 
They should not attach importance to a 
single phrase or clause in one section and 
overlook the clear provision in other sections 
which are of a general character. There 
are exceptions to the general provision in’ 
p. 28, cl. (7).. Section 51 which reads as fol- 
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lows, “where execution of a decree'hss 
issued against the property of a debtor, no 
person shall be entitled to the benefit of 
the execution against the Receiver except 
in respect of assets realised in the course of 
the execution by sale or otherwise before 
the date of the admission of the petition,” 
contains an Exception to s. 28 (7). A 
creditor or a debtor may presenta petition 
for adjudication of the debtor. The peti- 
tion may be returned for correction and 
sometime may elapse before the petition is‘ 
admitted by the Court. In such cases the 
date from which the time should be reckon- 
ed is not the date of the admission of the 
petition but that of thepresentation thereof, 
Under s. 55 which relates to bona fide 
transaction, a transaction would be held 
to be'good if it takes place before the date 
of the order of adjudication and if the ’ 
person with whom such transaction takes 
place had not, at the timo, notice of the 
insolvency petition by oregainst the debtor. 
If the argument of appellants is to hold 
ood a voluntary transfer madea day be- 
ore the presentation of the insolvency 


‘ petition cannot be attacked if the Court 


does not adjudicate the insolvent for two 

ears. The policy and the scope of the 
nsolvency Act is to prevent fraudulent 
preference and fraudulent transfers and the 
period mentioned in s. 53 has nothing to do 
with the delay ofthe Courtin passing the 
order of adjudication. The matter might 
be taken as far asthe Privy Council and if 
it takes five years for the matter to be 
finally settled by the Privy Council, could 
it be said that a voluntary transfer made 
afew days before the presentation of the 
insolvency petition could not be attacked 
by reason of the adjudication not having 
been made for a considerable time owing 
perhaps to causes over which the Court 
might not have control? Oldfield and 
Sadasiva Iyer, JJ., have given cogentreasons 
for their conclusion that ol. (9 of s. 16 of the 
old Act corresponding to cl. (7) of s. 28 of 
the present Act controls the provisions of 
s. 36 of the old Act corresponding to 
8. 93 of the present Act. It is unnecessary 
to consider all the arguments advanced in 
that case. 

In Rakhal Chandra Purkatt v. Sudhindra 
Nath Bose (3) & Bench of the Calcutta High 
Court held that the provisions of s. 36 of 
the Provincial Insolvency Act were to be 
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read with s. 16 (6) ofthe Act. In Sheo Nath 
Singh v. Munshi Ram (4) a Bench of the, 
ATA DAR High Court concurred in the ` 
view taken by this Court in Sankaranara- 
yana Aiyar v. Alagiri Atyar (1). The learn- 
ed Judges observed: 

ETE the view which we take is the view 
which was always taken from the earliest 
daysin the administration of the Bank- 
ruptey Law for reasons inherent in the policy 
of the Bankruptcy Law, some of which 
are contained in the judgment of the 
Madras High Court." 

The case that is strongly-relied upon by 
Mr. K. 8. Krishnaswami Iyengar is Nagin- 
dasv. Gordhandas (5).: [n that case Sir 
Norman Macleod, O. J, and Ooyajee, J., 
held that the point of ‘time from which 
the two yéara’ period mentioned in 8. 53 was 
to ba calculated was the date on which 
the order of adjudication was made and not 
the date of the presentation of the petition. 
With very great respect we dissent from 
the view of the two learned Judges. They 
do not discuss at length the point whe- 
ther cl. (7) of s, 28 controls the provisions of 
5. 53. They refer to the judgment of 
Wright, J., in Ez parte Clough, In re Reis 
(2) and after referring to corresponding 
provisions in the English Act and the Pro- 
` vincial Insolvency Act conclude at page 738 
"jt cannot be denied that a person is ad- 
judged insolvent on the day on which the 
order is made, though the effect ofthe order 
on the insolvent's property relates back to 
an eatlier date," and observe: 

“Therefore, in our opinion, if it had been 
intended that a voluntary tranafer should 
be voidableif made within two years from 
the date of the presentation of the petition 
on which the adjudication order is made, 
there was noreason why that should not 
have been as clearly stated in s. 53 as it ia 
in 8.54, and we do not think that the 
dootrine of 'relation back' can be imported 
into the former section, 60 as to make it 
appear that the point of time from which 
the two years are to be calculated, is the 
date ofthe presentation of the petition, and 
notthe date when the transferor is adjudged 
insolvent.” 

' We fail tosse why the general provision 
of law incl. (7) of s. 28 should not be read 
into s 53 anless the clear terms ofs. 53 are 
we bah au wn 941; 42 A. 483; 2U. P. L. R. (A) 


(5) 88 Ind Gan: Ml; 44 B. 780; 27 Bom. L. R. 987; 
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against reading that clause into it. It can- 
not besuggested that the Indian Legislature 
made a departure from the English Law 
in enacting 8 53, Under the English Law 
the relation back is to the available acts of 
bankruptcy or the firat of the available acta 
of bankruptey. Section 48 of the English 
Act enacts: 

“The bankruptcy of a debtor, whether 
the same takes place. on the debtor's own 
petition or upon that of a creditor or 
creditors, shall be deemed to Have relation 
back to, and tocommence at, the time of 
the act of bankruptcy being committed on 
which a receiving order is made against 
him, or, if the bankrupt is proved to have 
committed more acta of bankruptcy than 
one, , to have relatioa back to, and to com- 
mence at, the time of the first of the aots of. 
bankruptcy proved to have been committed 
by the bankrupt within three months next 
preceding the date of the presentation of . 
the bankruptcy petition." 

The Indian Legislature in enacting cl, (7) | 
of 8. 28 lays down thet the order of 
adjodication shall relate back to and take 
effect from the date of the preaentation of 
the petition on which ib is made and not 
from the act of bankruptey on which a 
receiving order is made or, if there are more 
acts of bankruptcy than one, the first of 
the'acts:‘of bankruptcy committed within 
three months next preceding the date of 
the bankruptcy petition. 

In Ghulam Muhammad v. Panna Ram (6), 


the Lahore High Oourt takes the same 
view aa that of the Bombay High Court in 
Nagindas v. Gordharidas (5). The learned. 


Judges refer to, the decision in Sankarana- 
rayana Aiyar v. Alagiri Atyar (l)'and 
comment on the argument of Sadasiva Iydr 
J.,and observe that his argument merely 
amounts to an admission that the framers 
of the Act committed a mistake gnd an ex- 
planation how the mistake catne to be com- 
mitted. The view of the two learned Judges 
is opposed to the view of the Oalcutta High 
Court, Rakhal | Chandra Purkait v. 
Sudhindra Nath Bose (3) and to the decision 
in Sankaranarayana Atyary Alagiri Aiyar 
(1) With due respect we must say that no 
convincing argument has been referred to 
in their judgment as to why s. 16 (^) of the 
old Act should not be read into s. 36 of the 
Aot. In Madhu Sardar v. Khitish Chandra 
Banerjee (T) Mookerjee and Beacfforoft, JJ., 
) 72 Ind. Oes. 438; A. I 034 Lah, 37 
D 30 tad Qus. 3, acrem 2: 
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held that g..34 of the Provincial Insolvency 
Act, restricts the operation of cl. (6) of s. 16 
and the provision in s. 34 with regard to 
the assets realised in execution must be 
held to be an exception to the general rule 
laid down in s. 16 (6) of the old Act. Ona 
careful consideration of the relevant sections 
of the Act and the case-law on the point 
we have no hesitation in holding that the 
period of two-years should be calculated 
backwards from the date of the presentation 
of the petition on which the adjudication 
is made. 

As tothe merits in Appeal No. 307 the 
learned District Judge has discussed the 
evidence in paragraphs 19 and 20 of his 
judgment. We have been taken through 
the evidence on this point and we see no 

.reaBon to differ from the finding of the 
learned Judge that the purchase under 
Ex. III was not made in goodfaith by the 
appellants. One. of the items of con- 
sideration for the sale was an amount due 
under a mortgage bond. The mortgage- 
bond has not been produced and there is no 
reliable evidence thatthe insolvent under- 
took to pay the appellants & sum of money 
which a third person owed him on a mort- 
gage. Neither the original mortgage-deed 
said to have been executed by the insolvent 
nor a registration copy of it was produced 
by the appellants. We, therefore, accept the 
finding of the learned Judge on this point 
without hesitation. 

In O. M. A. No. 91 of 1925 the 7th re- 
spondent is the first appellant. The learn- 
ed Judge discusses his case in para. 22 of 
the judgment. Though the appellant is & 
Btranger to the insolvent, yet it is remark- 
able that he did not care to make any en- 

i as to why the insolvent was ere- 
cuting a number of documents on the same 
day alienating his property to several per- 
sons. 'There is one circumstance which 
ought to bee taken into consideration; on 
the day on which this document was exe- 
cuted, a suit was filed and an injunction 
was obtained against the insolvent alienat- 
ing any of his properties No doubt the ap- 


pellant says she was not aware of the issue : 


of sm injunction. Butit is very unlikely 
that when & man in well todo circum- 
stances alienates his immoveable property 
in favour of several persons and executed on 
the same day a number of documents, the 
persons who are parties to the documents 
would not have taken the trouble to find 
out why he-wasedoing so. If a person 
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abstains from enquiry he cannot be said 
to have acted bona fide. We, therefore, 
agree with the learned District Judge in 
holding that the transaction evidenced by 
Ex. XIX is void against the Official Re- 
ceiver. 

The 28ih respondent is the legal repre- 
sentative of the 4th respondent in the 
lower Court. The sale in his favour is 
evidenced by Ex. XVI. One of the items 
of consideration is the amount due ona 
promissory note. The promissory note has 
not been produced and the evidence as to 
the passing of consideration for Ex, XVI 
is unsatisfactory. The evidence of P. W. 
Nos. 6 and 7 is not of much use. No 
account books are produced, and it is 
strange that a family which has consider- 
able money dealing should not have kept 
accounts to evidence their transactions. It 
is unnecessary to discuss the evidence in 
detail. We have no hesitation in holding 
that the transaction is void as against the 
Official Receiver. 

In the result the appeals fail and are dis- 


, Missed with costs. 


y, N. V. Appeals dismissed. 
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versus 
DURGA SAHAI BULDRODAS-— 
DEFANDANTS —RRESPONDENTS, 
-Contract—Stipulation that vernacular terms added 
by buyer shall be null and vord—Addition of such 
terms, effect of—Coniract, whether valid—Shipmenis, ' 
contracts by, nature of 
A printed contract provided that "anything beaides 
lain signature written by the buyer in any native 
language on the contract shall be null and void and 
not be construed in any way as part of the terms 
and conditions of the contract" The buyer before 
signing the contract wrote a description of the 
and time of shipment, etc, in vernacular which did 
not tally with the English version. The trial Court 
held that though the vernacular terms cannot be 
imported into the agreement, yet it can be looked 
into for the purpose of showing that the ies bad. 
nota to tere aa written du Beta : 
that the vernacular terms were null and 
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void and could not be looked into at all, and the 
parties must be held to have entered into the contract 
contained in the English terms |p 252, col 2 : 
A contract for the sale of five cases to be s ipped 
in July, August and September provided that if in 
any one month one be shipped in excess of 
that month's instalmenta the buyers agreed to accept 
such one package 80 shipped in excess as aforesaid 
along with the instalment of that month. The sellera 
tendered two cases of the August shipment and three 
of the September shipment: : 

- Held, that each shipment must be treated &s a 
separate contract and defendants cannot be called 
upon to accept more than two cases of September ship- 
ment. [p. 254, col. 1.] 


Appeal inst the tolong judgment 
of . Justice Buckland, dated the 24th 
April, 1925:— 


This is a suit to recover Ra. 6,520 as dam- 
ages for breach of contract by reason of the 
defendant firm's failure to pay for and take 
delivery of certain goods under an alleged 
contract dated the lst April 1920. The 
case on behalt of the plaintiff firm is that on 
the day in question a contract was entered 
into at Oalcutta between themselves and the 
defendant firm whereby the plaintiff firm 
agreed to sell and the defendant firm 
_ agreed to buy five cases of Hasel Poplins, 
quality No. 10859, to be shipped in July 
August/September 1920 at Rs. 1-4 per ya 
on the terms and conditions of a document 
annexed to the plaint. The plaintiffs allege 
that the goods were duly shipped and 
appropriated against the contract and that 
notice of arrival and appropriation was 
given to the defendant firm. There were 
disputes as regards the quality, finish and 
shade of the goods. The matter was reter- 
red to the Bengal Ohamber of Commerce, 
which made an awardon these points. The 
plaintiffs say that the time for taking 
delivery, which should have been as regards 
fivecasesthebth January 1921 and as regards 
two cases the 9th February 1921, was extend- 
ed to the 3lst May 1922 by mutual consent, 
but the defendants failed to take delivery 
and the goods were re-sold against the de- 


fendants by public auction, resulting in & 


loss of Rs. 4,490-9 0, which with accrued 
interest makes up the &mount claimed in 
the suit. 

Ido not intend toreferin detail to all 
the defences taken in the written statement, 
for the case turns in effect entirely on 
one. It will suffice, therefore,if I state the 
issues in which they are embodied:— 

1. Was there a binding agreement be- 
. tween the parties, and if so, what were 
the terms thereof as to shipment and 
sample? 
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3. Were the goods ofproper shipment 
within theterms of the contract, If nay, 
did the defendants waive the fulfilment of 
Buch terms by (a) submitting to vhe arbitra- 
tion of the Bengal Ohamber of Commerce, 
(b) letters dated the 16th February, 8th 
April and 20th May 1921 and (c) not o5ject- 
ing, as provided by cl. 4 of the alleged con- 
tract? 

3. Was the due date extended to the 21at 
May 1922, or at all? 

4. Is the awardof the Bengal Ohamber of 
Commerce binding on the defendants? 

5. Limitation, 

6. Damages. s 

I should explain that as the system of 
pleading in this country does not admit of 
a reply, it was only after issues had been 
submitted that the plaintif firm had the 
opportunity of raising the case^of waiver, 
which isto befound in the latter part of 
the second issue. 

The whole case depends in the first in- 
stance on the first issue, and if that issueis 
decided in favourof the defendant firm, itis 
unnecessary that Ishould go any further. 
The case depends less upon the oral evi- 
dence than upon the state in which I find 
the original contract in suit. But before I 
refer tothe latter I will briefly say what 
the evidence on either side is as to the way 
in which the alleged contract caine about. 

Only one witness on this. point was 
called on ‘behalf of the plaintiff; that 
is Sewrattan Mandra who said that he 
was &' partner in the plaintiff firm, He 
gave his age as 24. He may be 24, although 
he certainly, in my opinion, does not exceed 
that age. It isa matter not entirely un- 
important because as the contract was mage 
9 years ago, he must at the most have been 
a boy of 19 years of age when the transac- 
tion was entered into. Both his father 
Mathura Das and his uncle Ram Ohunder 
Mandra were alive and were participating 
in the business, and it is certainly open to 
comment that this lad should have been left 
in sole charge of and conducted all that 
had ‘to be done, if his story is true, in con- 
nection with this transaction when his 
elders were also engagedin the business. 

The broker in the transaction, who 
has given evidence on behalf of the 
defendant firm, was Gonesh Prosad 
Khettry, and Sewrattan says that the con- 
tract was brought to him by the broker, 
When the contract was brought to him, it 
had been signed by the defendant firm 
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The contract itself ison a printed form, 
which occupies about three quarters of the 
whole sheet. Then follow 3 typewritten 
lines containing particulars of the goods 
ordered, as alleged in the plaint. Then 
follow 4 lines in vernacular writing com- 
prising, among other things, the signature 
of the defendant firm. Then follow 
lines in pencil, which purport to be an 
in fact are a translation differing, but very 
slightly, from the official translation of the 
preceding lines in vernacular manuscript. 
Sewrattan says that when the broker brought 
the contract the vernacular writing was 
upon it. He says that the broker said 
nothing to him about the defendants requir- 
ing any other term or that the defendants 
would not agree if terms other than those 
which appear in typewriting were not 
accepted. Itis the plaintiff's case that the 
translation which is to be found at the 
foot of the document in pencil was written 
at & considerable interval thereafter—when 
it is of no consequence. 

The defendants’ version of the matter, 
which is supported both by Sukumull 
Khettry and by the broker Gonesh Prosad 
Khettry, is that negotiations, in the first 
instance, took place between the parties 
with reference to a sample and the defend- 
ant Sukumull said that he would buy, 
but he wanted among other terms July/ 
August shipment. The broker says that 
he informed Mathuradas, who agreed to the 
terms which the defendants desired. Then 
the contract was prepared, asl understand, 
in the office ofthe plaintiff firm, with the 
typewritten portion filled in. The broker 
brought this to the defendant Bukumull, who 
paotested that 3 months had been given as 
the datee of shipment, that there was no 
mention of the finish and that there was’ 
nothing about-90 days, which he required. 
The documén$ remained one day with 
Sakumull on the following day, accord- 
ing tothe evidence both of Sukumull and 
the broker, they took it to the plaintiff 
firm, where they saw Mathura Das, who 
agreed. Sukumull then signed the docu- 
ment gnd inserted his terms in the verns- 
- gular. A translation of the vernacular 
portion so written as given by the Official 
Translator, is as follows :— 

“Durga Sahay Buldecdas. Tussore cases 
5 (five cases). Inches 2728; Than of 40 
yards. , Quality No. 10859 at 1-4 per yard. 
Shipmens July-August. Godown due 90 
days from the arrival of the goods in 

i : 4 
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down. Finish as given by us.” The 
oo then remained with the plaintiff 

It is common ground as regards these 
two versions that when the signed docu- 
ment was handed to the plaintiff firm, the 
vernacular writing was there It is also 
common ground that the English transle- 
tion was written subsequently to the verna- 
cular writing andsignature. I draw atten- 
tion to this, because from the point of 
view of either side, what is written in 
English in pencil at the foot is not a part 
of the contract assigned by the defendant 
firm and doesnot profess to be more than 
a translation written by some third person . 
at the request of one or other of the parties, 
after an interval of time, prolonged ac- 
cording to one version and very brief 
according tothe other. 

The importance of the addition in manu- 
script in the vernacular lies in the fact 
that cl. 21 of the printed conditions of the 
contract is ag follows: 

“Anything besides plain signature written 
by the buyers in any native language on 
the contract shall be null and void and 
shall not be construed in any way as a 
part ofthe terms and conditions of this 
contract.” 

That clause clearly precludes the verna- 
cular portion being a part of the agreement. 
To that extent the plaintiff is right in say- 
ing that heis not bound by it. But ol. 21 
does not preclude the vernacular writing 
serving any purpose whatsoever, and, in my 
opinion, itis not open to the plaintiff, as 
was the case, according to the evidence of 
Sewrattan, ‘to take no notice of it whatever 
aud to make no enquiry. The vernacular 
words were intended toand do modify the 
preceding terms in typewriting Their 
effect is that of a counter- proposal made ' 
by the defendant firm. Sewrattan seems 
to have imagined that cl. 21 made itun- 
necessary for him to do more than satisfy 
himself that the contract had been signed 
and that he could ignore the rest 

I cannot take that view The signature 
undoubtedly was there and the plaintiff is 
entitled to say that anything in vernacular is 
not to be construed as 8 part of the contract 
or agreement between the parties. He is 
not, however, in my opinion, entitled to say 
that cl. 21 prevents anything written in the 
vernacular being looked at forthe purpose . 
of showing that the parties had not agreed, 
“Anything besides plain signature written 
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by the buyers in any native language,” 
“though it cannot be imported into 
the agreement, may yet import disagree- 
ment. It would reduce the matter to an 
absardity if the buyer were to write against 
his signature in the vernacular “I do not 
ngres," but the sellers were entitled to say 
that by thegignafure alone he had agreed 
to the contract, That represents the 
position in whioh, in my judgment, the 
parties found themselves when this: docu- 
ment came into the possession of Sewrattan 
with the defendant's signature and the 
vernacular writing. To such extent, the 
vernacular writing does not offend against 
condition 21. 

Sukumull as I have already observed, 
ssys that Mathuradas agreed to these parti- 
cular terms and, therefore, he signed his 
firm's name and wrote these words in 
the vernacular. It is possible, there- 
fore, if that is go, that there was an 
oral consensus between the parties, but 
cl. 21 would prevent what appears on the 
document in the vernacular being treated 
ag a part of the written contract represent- 
mnm which had been orally agreed. 


ence, the conelusion at which I have: 


arrived is that there was no binding agree- 
ment on the terms stated by Sewrattan 
and to be found in the plaint. Both the 
vernacular words themselves and the oral 
evidence exclude any agreement having 
been arrived at exclusively on the basis 
of this document without the vernacular 
writing, On the other hand, I cannot come 
‘to the conclusion that there was an: agree- 
ment in writing on the terms deposed to by 
Sukumull and specified in the vernacular 
writing, for condition 21 is in the way and 
prevents such a finding. But as such an 
agreement is not that sued upon and it is 
not the defendants who are setting up any 
contract upon which they sue, there is no 
need to consider this aspect of the matter. 
Had Ito decide between the two versions 
given both by the plaintiff and the defend- 
ant, ag to which was the true one, regard- 
ing the way in which the contract was 
made, I should accept the evidence: given 
on behalf of the defendants in preference 
to the unsupported evidence of Sewrattan, 
: forIfind it very difficult to believe that 
he exclusively was engaged with this matter 
and thatthis document was put away and 
no ‘notice’ was taken of ‘the vernacular 
writing in the way in which he said. His 
uncle Ramchunder is alive and in Oaleutta, 
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but he has not given any evidence in tho 
case, 

On the other hand, the defendant 
Sukumull is supported by the broker 
Gonesh Prosad Khettry, and I see noreason 
for disbelieving him, particularly as their 
evidence is corroborated by the vernacular 
writing on the document itself, whereas 
the simple story told by Sewrattan that 
the paper was immediately put away is 
not supported in any way. Bat it i: un- 
necessary that I should definitely come to 
any finding with regard ‘to that for it is 
on the document itself for reasons already: 
given, that I come to the conclusion that 


“there was no hinding agreement between the 


parties. That being so, itis not necessary 
further to consider the case as to shipment 
in detail, though I have little doubt that 
the explanation of all that aubsequently 
took place is that each side was proceed- 
ing as though the terms were those which 
they respectively thought had been 


The suit must be dismissed: with costs 
on scale No. 2. l 

Messrs. Langford James and D. N. Basu, 
for the:Appellanta. 

Messrs N. N. Sircar, A. K. Roy and 

Arun Sen, for the Respondents E 
oo JUDGMENT. . 
This is an appeal by the plaintiffs against 
the judgment of my learned brother Mr. 
Justice Buckland, which was delivered on 
the 24th of April 1925. 

The sait was brought to recover Rs. 6,520 
which was made upof Rs. 4,496 the prin- 
cipal sum claimed with interest amount- 
ing to Rs. 2,023. 5 

The plaintiffs alleged that a contract 
had been made between him and the de- 
fendant firm on the Ist of April, 1920, 
whereby the plaintiff agregd to sell to the 
defendant firm five cases of Hazel Popline 
of acertain quality to be shipped in July, 
August and September 1920 at Ra. 1-40 
per yard on the terms and conditions 
which are set out at the end of the contract. 
The plaintiffs further alleged that the de- 
fendants raised certain objections a3 to 
the quality, finish and shades but that upon 
a reference to the Tribunal of Arbitration it 
was ordered that the goods which had 
been offered to the defendantg wore a fair 
tender and it was further ordered that the 
defendants should take delivery in terna 
ofthe contract, The defendants, however 
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failed to take delivery and it is alleged 
that time extended till the 31st of 


May 1922 bnt that even then the defend- 
ants failed to take delivery and the plaint- 
iffs resold the goods and the sum claimed 
was claimed as the difference on the re-sale 
or as damages. i 
The defendants by their written state- 
ment admitted that they entered into 8 
contract on fhe let day of April 1920 but 
they alleged that the shipment was to be 
in July ex 
August and 


August instead of July, 
eptember as alleged by the 
laintiffs, and they further alleged as 
ollows: "at the time of signing the said 
contract, the defendants entered in Hindi 
&t the foot ofthe English writings in the 
rinted oe form the terms and con- 
itions regarding quality, number of cases, 
size, finish and delivered due dates which 
were as follows.” A translation in English 
was set out the written statement. The 
translation made by the, Official Translator 
is set out in the learned Judge's judgment 
and is as follows: ‘Durga Sahay Baldeo 
Das, Tussore:cases 5 (five cases). Inches 
27°28; Than pf 40 yards, quality No. 10859 
at 1-4 per yard. Shipment July, August. 
Godown due 90 days from the arrival of 
goods in godown. Finish as given by us,” 
In short, thé defendants’ cage was that 
there was & concluded contract, which in- 
‘cluded the [writing in the vernacular 








language which 'was' agreed to by the 
plaintiffs and by which the plaintiffs were 
bound. ' 

Issues were settled and they are to be 


found at page 13 of the paper book, The 
main issue was the first one ‘Was there a 
bipding agreement between the parties and 
ifso, what were the terms thereof as to 
shipment and sample,” 

The learned Judge found that there was 
no concluded agreement between the 
parties but that the terms contained in the 
vernacular writing in the contract con- 
stituted a counter-proposal by the defend- 
ants. 

The plaintiffs-appellants relied upon the 
terma of the contract which were in 
English.’ : 

he description of the goods was as 
follows: “5 (five) cases each to contain 30 
pieces 27"-28", About 40 yards. Quality 
No. 10859. Hazel Popline. Shipment July 
August-September 1920 at Re. 1-4 per yard 
(rupee one annas four ‘only per yard), and 
all instructions as advised by mail.” 
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Olause 31 provided .as follows: “Anys 
thing besides plain signature written by 
the buyers in any native language on the 
contract shall be null and void and shall 
not be construed in any way as a part of 
the ferms and conditions of this con- 
tract.” >` i 

Sewrattan, a member of the plaintiff firm, 
gave evidence and stated that he could 
not read the Hindi writing and I think 
that according to the evidence on both 
sides it appeared that the members of the 
plaintiff firm could not read this particular 
Hindiscript, It was suggested on behalf 
of the defendants that the form of the 
contract, which was a printed form, with 
the description of the goods in type, was 
for the use of European firms. There is 
no evidence as to that, and in- this case 
the form was used by two Indian firms— 
the plaintiffs and the defendants. . 

It was argued on behalf of the plaintiffs 
that no evidence was admissible except the 
contract in suit, that cl..21 excluded any 
modification which might be contained in 
the Hindi writing, and that ifit was ad- 
missible to look at the verbal evidence 
given on behalf of the defendante such 
evidence was not reliable and, in short, 
the contract between the parties was a8 
alleged by the plaintiffs. 

The defendants’ case was that the con- 
tract, as originally proposed by the plaint- 
iffg and contained in the printed and 
type written terme, was modified as stated 
in the Hindi writing and they relied on 
the verbal evidence of the witnesses who 
were called on their behalt. i 

If the evidence of the defendants’ wit- 
neses were to be accepted, the contract 
in the printed and type-written English 
terms would not represent the real con- 
tract; which was, in fact, arrived at, and 
this might be a good ground for rectifi- 
cation of the contract. In that case it would 
not be right to allow the plaintiffs claim 
for damages for breach of contract to suc- 
ceed in this suit.. : 

The first question, therefore, is whether 
the defendants’ case should be accepted. , 

The learned Judge said that he did not 
come to any definite finding. as to the 
facts, as he decided the case upon the. 
document itself, but he stated that if he 
had to decide he would accept the defend- 
ants’ case in preference to that of the 
plaintifis. : 

The learned Judge in his judgment did 


[99.. 021927] 


not deal. with the evidence in detail, but 
he mentioned two grounds: first, he found 
it difficult to believe that Sewrattan was 
exclusively engaged in the matter and 
that the document was put away without 
any notice being taken of the vernacular 
writing. Secondly, because Sukumull was 
supported by the broker, Ganesh Prosad 
Khettry, and he s&w no reason for dis- 
believing him. 

lt is necessary, therefore, for this Court 
to consider the evidence more closely than 
was done by the learned Judge. 

The defendants’ case was as follows: 
‘That towards the end of March, 1920, the 
-broker Goneeh Prosad Khettry, went to 
Snkumull Khettry the manager of the 
defendants’ firm and showed him a sample 
and offered him some Hazel Popline at 
Re. 1-4-0. Shipment for July, August and 
Beptember was proposed by Gonesh Prosad 
Khettry. 

Sukvmull is alleged to have said he 
would make a soudah but on the terma 
that shipment should be July August 
-godown due 90 days, and finish should be 
according to sample,which he would supply. 

Gonesh Prosad Khettry is alleged to 
have taken the sample supplied by Suku- 
mull away with him, saying he would pro- 
pose these terms to the plaintiffs. 

: Gonesh Prosad Khettry, called on be- 
half of the defendants, said that he went 
to the plaintiffs’ firm and saw Mathura 
Das, a member of the firm who is now dead, 
and told him of Sukumull’s. terms. Gonesh 
Prosad Khettry alleged that Mathura Das 
in reply said “I shall supply with this 
finish and shall give goods of these ship- 
menta." , 

,.l understand that to mean that Mathura 

Das agreed tothe terms stated by Suku- 
mul] to Gonesh Prosad Khettry, and re- 
peated by Gonesh Prosad Khettry to 
Mathura Das, one óf which was that the 
shipment was to be July/August. This 
conversation is supposed to have taken place 
before the printed form of contract was pre- 
pared by the plaintiffs. 

If then Mathura Das had agreed to the 
defendants’ terms,, as stated by Gonesh 
Prosad Khettry, especially as to the ship- 
ment being July/August, I do not under- 
stand why the clause, inserted in the form 
to be signed by the defendants, was for 
shipment in September as well as for July/ 
August. ! 

Again I do not understand why the 
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broker, Gonesh Prosad Khettry, took the 
form as filled up by the plaintiffs to the 
defendants without any protest, knowing 
ashe must have done, if his evidence were 
true, that it was not in accordance with 
the terms as to shipment stated by the de- 
fendants and to which Mathura Das is sup- 
posed to have agreed. 

In my opinion this evidence is unreliable, 
and Iam unable to accept it. 


The defendants’ case as to the subae- 
uent events was that when Gonesh Prosad 
ettry took the form of contract to Suku- 
mull he would not sign itin its then con- 
dition, 

His objections were that. the shipment 
was July, August and September, instead 
of July-August, and the contract made 
no mention of “finish,” or the godown 
due date. 

According to the defendants’ evidence 
it was arranged that Sukumull should go 
with Gonesh Prosad Khettry to the plaint- 
iffe’ place of business and accordingly 
he and Gonesh Prosad Khettry went there 
onthe 2nd April. Sukumull is alleged to 


: have seen Mathura Das and to have said 


to. him “I can sign this contract on terms 
about which I told you through the broker." 
Mathura Das is alleged to have said, “your 
terms are acceptable to me, you sign the 
contract.” A 

It was alleged that thereupon Sukumull 
sigoed the contract and added the words 
in “Murwa” script. Sukumull alleged 
that Mathura Das said to Gonesh Prosad 
Khettry “get the contract translated" and 
that the writing was then translated by a 
Bengali gentleman at Ganesh’s dictation 
in the presence of Sukumull and Mathura 


as. 

There appears on the contract some 
writing in pencil purporting to be a trans- 
lation in English of the Hindi writing. 
Gonesh Prosad Khettry's evidence, in m 
opinion, was to the same effect as that of 
Sukumull, viz, that the Hindi writing was 
translated on the occasion of the signi g of 
the contract as alleged by Sukunell, 


The evidence of Jogendra Nath Banerji 
who was called on behalf ofthe plaintiffs 
was that he wrote the pencil writing, viz, 
the translation of the Hindi script at the 
dictation ofa third person. He said that 
the translation of the Hindi writing was not 
made until the papers had to be sent to 
the Attorney's office. = : 


250 


The learned Judge dealing with this 
part of the case said as follows: “It is 
common ground as regards ‘these two ver- 
sions that when the signed document was 
handed tp the plaintiff firm, the vernacular 
writing was there. It is aleo common 
ground that the English translation was 
written subsequently to the vernacular 
writing and signature. I draw attention 
to this, because from the point of view of 
either side, what is written in English in 
pencil at the foot is not, a part of the con- 
tract as signed by the defendant firm and 
does not profess to be more than a trans- 
lation written by some third person at the 
request of one or other of the parties, 
after an interval of time, prolonged accord- 
ing to one version and very brief according 
to the other. 

With respect to the learned Judge, I 
think that he did not appreciate the mate- 
riality of this evidence. I do not think it 
is correct to say that “from the point of 
view of either side, what is written in Eng- 
lish in pencil at the foot is not a part 
= the contract as signed by the defendant 

rm. 

It was the defendants’ case that the 
pencil writing in English was part of the 
contract, 

The folowing questions and answers in 
the cross-examination of “Sewarattan,” the 
member of the plaintiff firm, will make that 
clear. 

"Q. Do you appreciate the importance of 
that pencil writing? 

“Ans, No. | . 

"Q. Do you not appreciate that my 
elienta are saying that pencil writing. is 
part of ‘the contract? 

‘Ans. No, it is not. 

“9, Do not you understand that that 
is what my clients, rightly or wrongly are 
saying, and that it was put there at or 
about the time the agreement was entered 
into? 

“Ans. They are at liberty to make any 
suggestion they like; I cannot stop them 
from doing so"? 

The allegation, made on behalf of the 
defendants, obviously was that the trans- 
lation in English in the pencil writing was 
made at the, time the agreement was en- 
tered into, and that, therefore, the plaintiffs 
knew the terms inserted by Sukumull and 
accepted them. 

In my judgment the discrepancy between 
the piana etideace and the defendants’ 
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evidence in this respect cannot be dispos- 
ed of by saying “that it does not profess 
to be more than a translation written by 
some third person at the request of one 
or other of the parties after an interval of 
time, prolonged according to one version 
and very brief according to the other." 

In my judgment there was a clear con- 
flict of evidence on this point: the defend- 
ants were alleging that the translation was 
made atthe time the egreement was en- 
tered into viz., 2nd April 1920 and in the 
presence of Sukumul! and Mathuradas and 
that it was part of the contract. 

On the other hand the plaintiffs’ evidence 
was to the effect that the defendants’ evi- 
‘dence was entirely untrue, that J. N, Baner- 
jee, who undoubtedly wrote the English 
translation at the dictation of a third per- 
son, was not in the employment of the 

laintiffs until the following year, and that 

e did not make the translation until the 
papers had to be sent to the attorneys by 
reason of the dispute which had arisen in 
respect of the contract. 

The two stories are entirely irreconcil- 
able and the question is which should be . 
believed. 

I have no doubt that in this respect 
the defendants’ evidence should not be 
accepted, 

There is no reason why the evidence of | 
J. N. Banerjee should not be accepted and 
it was not seriously argued in the Court of 
Appeal that hia evidence should not be 
accepted. 

The result, therefore, is that in two res- 
pects at least I find that the evidence of 
Sukumull and the broker is untrue 
. Further I am of opinion that the story 
told by Sukumull and the. broker is im- 
probable. 

1 think there is considerable force in 
Mr. Langford James’ comment that if the 
defendants’: story were true, the object of 
Bakumull could have been easily effect- 
ed by filling up the blank in cl. 2, and 
inserting therein “90” which was the 
usual time in euch a contract and which 
had been omitted by mistake by striking 
out “September” inthe shipment clause 
and if necessary adding “Anish according 
to cutting” “and by Mathura Das initialling 
such alterations.” 

Instead of’ that bang done, the English 
terms were left unaltered, and terms wera 
‘added ia Hindi which the. plaintiffs could 
net read. He argued that the addition as to 
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“finish” was not really necessary, and that 
the only real variation between the print- 
ed and typed terms and the Hindi terms 
was as to the shipment in September; for 
the 90 days were agreed and the typed 
terms included the phrase “all instructions 
88 ordered by mail," 

The copy indent which was not includ- 
ed in the paper-book, but which was put 
in by consent at the hearing of the appeal, 
showed that the indent sent to England 
contained & clause as to finish as follows: 
"More glazed finish is required as advised 
in our letter of lst April, 1920" and it 
was the plaintiffs’ case that the sample 
given by the defendants, to the plaintiffs 
was Bent by them to England. It was 
urged that there was really nothing be- 
‘tween the parties except the term “Septem- 
ber" shipment. 


If the Hindi writing was really intended 
to bea material variation of the contract, ag 
contained in the English terms, I do not 
understand why Mathura Das was not asked 
to put his name thereto, for the purpose 
of evidencing the contract. That is what 
would have been done, I should have 
thought, in the ordinary course between 
business men. 

The result, therefore, is that I cannot 
accept the defendants’ evidence as to the 
alleged completed contract including the 
Hindi terms, for the reasons already given. 

I have still to deal with the evidence of 
Sewrattan. The effect of bis evidence was 
that he "gave thecontract". It was handed 


. to the broker, in order that he might get it 


signed by the defendants. That the broker 
took it, and brought it back, and said the 
other party had signed it. 

I have no doubt that Sewrattan was 
speaking the truth when he said he could 
not read the vernacular writing; his script 
was “Maheysari.” The Hindi writing on 
the contract was alleged by Sykumull to be 
“Murwa” script. Sewrattan said that the 
Hindi writing was on the contract when it 
was returned but that he did not under- 
stand that it contained anything more than 
the signature of the purchaser. 


He alleged he did not pay any attention 
to the writing in Hindi except that he was 
informed by the broker that the contract 
was signed, because one of the terms of the 
contract was that anything written in Hindi 
gave and except the signature was not to 
be accepted by the sellers. The above is 
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his own version of the effect of the 218 
clause of the contract. 

In do not find this aceount to be so im- 
probable that it must be rejected. 

The other ground.on which the learned 
Judge relied was that he could not believe 
that Sewrattan was exclusively engaged in 
this transaction, 

I do not find the same difficulty. 

It was provedthat a knowledge t English 
necessary for the import business, was 
which Sewrattan had, and that neither Sew- 
rattan's father nor his uncle knew the Eng- 
lish language. Sewrattan was 19 years old 
at the time and when he was cross-examined 
on the point and asked whether he had 
carried through the contract by himself 
without assistance, he had no hesitation in 
replying in the affirmative and he aaid “you 
can refer to the books of account and other . 
papers which contain my signature." This 
was no doubtsaid with a view to showing 
that he was in the habit of transacting such 
business himself. 

The learned Advocate, who was 'cross.ex- 
amining, did not accept this challenge and 
did not Teter to the books, 

It was not suggested that the contract i in 
question was out of the ordinary course of 
business ; indeed the evidence shows that 
there were other contracte of a Similar 
nature. 

In 1921 it was Sewrattan who signed the 
contract of employment of J. N. Banerjee. 

{do not consider that any sufficient reasons 
have been given for rejecting the evidence 
of Sewrattan, which as far as one can judge 
from reading it, seems to be that ofa 
straightforward and truthful witness. 

Upon consideration of the evidence I am 
of opinion that the defendants’ case, vie., 
that there was a completed contract made on 
the 2nd April 1920, upon the terms contain- 
ed in the Hindi writing on the contract 
Should not be accepted. ° 

Tam satisfied that the contract was re- 
turned to the plaintiffs by the broker, as 
described by Sewrattan. 

There is no doubt that the contract, when 
so returned, bore upon it the Hindi writ- 


ing. . 

This writing consists in the first place 
of the signature of Durga Sahai Buldeodaa, 
then follow the Hindi words the translation 
of which is set out in the peered Judge's 
judgment, 

It remains to consider what is the proper 
construction of the doeument. 
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The learned Judge, as already stated, held 
that “the vernacular words were intended 
to and do modify the preceding terms in 
typewriting Their effect is that of a counter- 
proposal made by the defendant firm 
and he decided the case on that foot- 


m^ my judgment that is just the kind of * 


thing, at which cl 21 of the contract 
was aimed, and which it was intended to 


ent. . 
Pr There ig no doubt that Sukumull signed 


the contract in the name of the defend-: 


anto alleged that he signed it on the 
9nd April The putting of the signature to 
the paper was undoubtedly intended asa 
signing of the contract. 
- Tt is clear that Sukumull knew about cl. 21 
and the terms thereof. : 
His evidence on this point was not given 
satisfactorily. a A 
When he was first asked in cross-exami- 
nation about the clause he said, "Iam not 
sufficiently conversant with English so as to 
read the whole of it and I do not know 
anything about this term'"'——-—a very explicit 
tement. : : ' 
oA et on being further pressed, he had to 
admit that he had been in the habit of 
entering into contracts in the form of this 
contract and that, “in every contract that 
clause is to be found" and that he knew 
that it was in every contract. He went on 
to say that he knew the clause wasin the 


contract in suit, and eo he wrote out his own: 


therein. 

SC at, therefore, be taken that Suka- 
mull had read the terms of the contract 
ineluding-ol. 21 and understood the effect 

of them. Hn 
What then was the effect of his signing 

ntract? 

Piko learned Advocate for the defendants 
argued that the signature should not be 
detached from the endorsement in Hindi 
and that the construction should be that 
the defendants were willing to siga in res- 
t of the sale of goods as specified by the 

defendants. | | 
Again, this seems to me to „be just 
what the terms of cl. 21 were designed to 

prevent? .— Mn 
Ido not intend to express any opinion 
except Bo fag as the facta of this case are 
concerned, sud my decision is confined to 
there facts. Where, as in this oad, the 
person signing the name of the defendants, 
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signed it intending to enter into a contract,’ 
and for his own convenience or for some 
other reason, wrote a description of the. 
goods in Hindi which differs from the Eng- 
lish description of the goods in the contract. 
I am of opinion that the terms contained in 
the Hindi writing must be treated as null 
and void, and cannot be construed or taken 
as part of the contract by reason of the pro- 
visions of cl. 21. - 


It is not really necessary to consider the 
reason why the Hindi writing was put in 
the contract. 

Apparently it is not an uncommon thing 
for parties to do, otherwise there would be 
no reason for the existence of cl, 21 in 
all similar contracts, as stated by Suku- 
mull. 

In this case there is really no material 
difference between the typed description’ 
and the Hindi description except that “Sep- 
tember” shipment was omitted from the 


' Hindi writing, for as already stated the 


"finish" was provided for in the phrase “all 
instructions as advised by ' mail." 

The reason, therefore, in this case for the. 
addition of the Hindi writing may be that 
Sukumull may have preferred to. have the 
description in Hindi as well as in English. 
and the omission of ‘September’ may have 
been an oversight, as suggested by the 
learned Advocate for the plaintiffs, 


It is, however, unnecessary to speculate as 
to this. . 

The conclusion At which Ihave arrived 
on the construction of the document is, that 
the defendants entered into the contract 
contained in the English terms and that. 
such terms cannot be modified or al- 
tered by reason of the addition of the Hindi' 
writing. 

Yesterday the learned Advocate, who ap~ 
peared for the plaintiffs drew our attention 
to the case of Gopt Nath Nandy v. Nilambar 
Sita Nath Kundu which was decided in 
December 1914 by Sir Lawrence Jenkins 
and Mr. Justice Woodroffe. The case was 
not reported. the learned Advocate: stated 
that he had given notice to the defendants’ 
that he would mention it. A clause in the: 
contract in that case was in terms very 
similar to cl. 21 in the contract in this case 
and was as follows:— ‘ 

“Anything besides plain signatures 
written by-the buyers in any native langu- 
ageonthis contract shall be null and void 
and shall not be construed in any way as 
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part ofthe terms or condition of this con- 
tract.” 

The suit was brought by the plaintiff 
claiming damages for non-delivery of cer- 
tain goods, The contract, which was in 
English, was for 200 tons galvanized cor- 
rugated iron sheets. There were written 
upon the contract in Bengali character 
above the signature of the plaintiffs’ go- 
masta the following words, as translated 
in English, “we have purchased 374 tons 
out of 200 tons July, August shipment. We 
shall not take more goods." ` 

The defendants relied upon these terms 
forthe purpose of showing that they were 
not liable to deliver more than 37$ tons. 
The plaintiffs alleged that the terms added 
in Bengali were a perjury. The learned 
Judge who tried the case came to the con- 
clusion that he was unable to hold that 
what was challenged as a forgery, was a 
forgery but he gave judgment for the plaint- 
iff in respect of the balance of the con: 
tracted amount which was undelivered. 

The matter came before the Oourt of 
Appeal and I propose to read the learned 
Ohief Justice's judgment which is short and 
runs thüs:— P" 

“The only question that arises on this 
appeal is whether the contract ‘was for 200 
tons or 37} tons. The contention that it 
was 374 tons rests upon something written 
in anativelanguage on the contract. But 
by the express agreement of the parties 
‘anything besides plain signatures written 
by the buyers in any native language on 
the contract shall be null and void. We 
are, therefore, compelled on the very terms 
of the contract to disregard the provision 
written in the vernacular, and it does not 
appear to be profitable to consider whether 
it was inserted or not under circumstances 
of suspicion. On this ground and on this 
Alone we dismiss the appeal with costs." 

It is satisfactory to find that the decision 
of Sir Lawrence Jenkins and Mr. Justice 
Woodroffe was to the same effect as the 
conclusion, at which I had arrived without 
knowing of their decision. j 

My learned brother and I are of opinion 
that this case should be disposed of by this 
Court on the evidence already on the record. 
We, therefore, propose to hear the argu- 
‘ments of learned Advocates on both sides 
on the other issues, as hitherto our attention 
has not been drawn to those issues at all. 

Rankin, J.—1 agree. : 
.The Oourt then passed the following 
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judgments on the other points raised in the 
case, ^ 

Sanderson, C. J.—This &ppeal has 
been already partly disposed of by a judg- 
ment of this Court upon the construction 
ofthe contract. The learned Judge who 
tried the case did not dispose of the other 
issues. The result of this Oourt's judgment 
was that it became necessary for this Oourt 
to deal with the other issues” and the 
learned Advocate for the respondents stated 
the points upon which he intended to rely 
and the case was argued upon that basis. 

The first point was that as regards the 
two cases Nos. 185 and 186 the suit was 
barred by the Act of Limitation. The 
second point was that there was late ship- 
ment as regards three cases. The third 
point was that three out of the five cases 
were not in accordance with the sample 
and the fourth point, which was raised. 
was with regard to damages." " i 

It was stated by the learned Advocate 


who appeared for the appellants that the ` 


issue that the cases were not in accordance 
with “the sample was not raised at the trial; 
and accordingly in this Oourt that point 
map ebanden d; Ka 

ere remain, therefore, three poi 
which Ifavé "mentioned. ' xd 

Thére is no doubt that the claim is 
barred ‘so far as the two cases Nos. 185 and 
186'&re concerned, unless it can:be shown 
that there was an agreement for extension 
of time for taking delivery. I will deal in 
detail with that question at present, but 
Iam of opinion that:so far aś the contract 
which is the basis -bf this suit, namely 
No. 228 is concerned theplaintiffs-appellanta 
have' not proved that there was an exten- 
sion of time for taking delivery, and coree- 
quently, in my judgment, the suit fails ag 
far as these two cases are coricerned. 

The suit as regards cases Nos..233, 934 
and 235 is not barred by limitation for thé 
due date was the Yth of ‘February 1921 
and thesuit was brought on the lUth of 
January 1924; the 
has to be considered in connection with 
these three cases is the question of la 
ey Hen These three cases’ were ship pi 
in September. The defendants’ case is that 
under the contract the plaintiffs were 
bound to tender one case at least of July 
shipment as the provision of the contract 
was for the sale of five cases-and the ship- 
ment was to bein July, August and Bepa 
tember.’ i Eo xm D 
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point, therefore, which . 
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The learned Advocate argued that as the 
plaintiff was bound to tender one case of 
July shipment and as the two cases Nos. 
185 and 186 were August shipments, the 
defendants could not be called upon to 
take more than two of,September shipment. 
Io my judgment that contention is right, 
unless it can be shown that the plaintiffs’ 
position is saved by cl. 13 of the contract. 

Olause 13 of the contract is to this effect: 
"Itin anyonemonth one package be ship- 
ped in excess of that-month’s instalments 
the buyers agree to accept such one pack- 
age so shipped in excess as aforesaid 
along with the instalments of that month. 
If in any one month one package lesa than 
thut month's instalments be shipped, the 
buyers agree to take that instalment less 
ua ane package so short shipped as afore- 
said.” 

In my opinion, cl. 13 does not avail the 
plaintiffs in this case. Itis clear that it 


: waa the intention of the parties that each 


instalment should be regarded as a Bepa- 
rate contract. That is made plain by the 
provisions of cl. 18 of the contract. The 
result, therefore, ia that the July, August, 
and September shipments must be regard- 
ed as separate contracts and, as stated 
already, the September contract, in the 
events which had happened, could not be 
for more.than two cases. In my opinion, 
cl. 13 could not be intended to make the 
buyen take more than the total amount 
for which he had contracted. The clause 
must have been intended to arrange for a 
month's instalment cantaining a package in 
excess of the quantity provided by the ccn- 
tract for that particular instalment, the de- 
livery being within the total amount of the 
contract quantity. 

Clause 14 was also relied upon by the 
learned Advocate for the plaintiffs. I find 
cl. 14 is difficult to understand. In any 


event, in my opinion, it is of noavail to, 


the plaintiff. The blank is not filled in; 
and I am of opinion that this clause as well 
as the 13th clause must be subject to the 
implied provision that the buyer is not 
liable to take delivery of a larger quantity 
of cases than the total amount provided 
by the contract. I am, therefore, of opin- 
jon that neither the 13th nor the 14th 


clause is of any avail to the plaintiff in this 


particular rgspect. . 
There is a further question whether it 


“can really be said that cl. 13 applies at all. 


The contract was for five cases, Olause 13 
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deals with “packages.” Whether it can be 
said that “packages” are the same as 
"cases" with regard to ths facta of this case 
18 doubtful. 

The result as regards this part of the 
case, in my opinion, therefore, is that the 
plaintiff is entitled to recover in respect of' 
two cases only of the Bapteriber shipment. 

I have now to deal with the question 
whether there was an extension of time 
for delivery. There were other contracts 
running between the parties for the sale 
and delivery of goods, and there is no 
doubt on the evidence that with regard to 
the other contracts there was an arrange- 
ment made on the 7th of February 1921 
for an exténsion oftime for taking delivery 
for two months. , 

: It is further clear upon the evidence that 
this arrangement did not include the goods 
which were the subject-matter of contract 
No 228. Thereis a letter of the 23rd of 
May 1921 from the plaintiffs to the defend- 
anis to this effect: “The delivery due date 
of the goods against your above contracts, 
which you kept with us on interest, passed 
on the 7th April last, and inspite of our 
repeated demands you have not yet suc- 
ceeded to take delivery of the said goods. 
We hereby call upon you to take delivery 
of the above-mentioned goods paying value 
and interest within three days from date 
hereof, failing which we shall be compel- 
led to re-sell the said'goods on your account 
and risk without any further notice or're- 
ference to you and shall hold you liable 
for the consequences.” The date of the 
7th of April in that letter obviously refers 
to the expiration of the two months’ time 
which had been arranged on the 7th of 
February and it is clear on the evidence 
that this did not apply, as I have already 
said, to this contract No, 228; yet the 
plaintiffs’ letter of the 23rd of May was 
written on the basis that the arrangement 
did apply to contract'No 228. In this res~ 
pect, in my opinion, the letter was incorrect, 

There was a dispute a8 to whether the 
letter of the 26th of May 1921 was sent 
by the respondents. I think there can be 
little doubt that it was sent by the re- 
spondents and in that letter the respond- 
ents stated that “as regards contract No, 
228 the matter is still pending for final 
decision; anyhow we can assure you of our 
best endeavours to retain our long friendly 
connection.” 

The reference to "final decision" takeg 
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one'back to the letter of the 8th of April 
1921 from the defendants to the plaintiffs. 
In that letter the defendants said: "Re: 
Contract No. 228-5 O-8 popline. Your favour 
dated 30th ultimo. You are already inform- 
ed of our placing protest on the award as 
given by the Bengal Ohamber of Com- 
merce. | 

"We regret we can do nothing in this 
connection until our case and complaint 
fully investigated." , 

It is, therefore, obvious that there was 
no agreement for extension of time for de- 
livery in respect of the Ede ie Bubject- 
matter of contract No. 228, up to the end of 
May 1921. 

The question, then, arises: What is 
the evidence of any agreement after that 
date? The letters which are set out in the 
paper-book, dated the 22nd of July 1:21, 
7th of December 1921, 8th of February 
1922 and the 26th of May 1922 were not 
acewered by the defendants. In my judg- 
ment, some of those letters are inconsistent 
with the plaintiffs! case that there had 
been & specifle arrangement for the er- 
tension of time for taking delivery down 
to May 1922. At any rate, those letters do 
not constitute evidence of any such agree- 
ment, 

The matter, therefore, rests upon the 
verbal evidence of Sewrattan; and although 
I do not intend to make any reflection upon 
the truth or honesty of Sewrattan, I think 
his evidence on this point is not sufficient. 
It is contained ina very few questions and 
answers which are to be found at pages 34 
and 35. I need not set out the evidence in 
my judgment. The material questions are 
Nos, 189, 195, 200, 201 and 202. The wit- 
ness said that his case was that ata date 


later than May 1921 the defendants pro- 


mised totake delivery. That is a vague 
statement. There is no evidence as to the 
date when or the place where the alleged 
arrangement was made: nor was it stated 
who were the persons who made the alleg- 
ed arrangement. I think that upon t 
point the evidence of Sewrattan does not 
far enough to support the case of the 
plaintiffs that there was a specific arran ge- 
ment that the time for taking delivery in 
respect of the goods under contraat No, 228 
should be extended till May 1922. 

For these reasons, I am of opinion, as al- 
ready stated, that the alleged agreement 
for the extension of time for taking delivery 
has not been proved. ; 
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. The result,in my judgmant, therefore, 
is that the plaintiff is entitled to recover 
in respect of two cases of the September 
shipment only. 

The plaintis based upon a re sale and the 
difference between the amount produced on 
the re-sale and the amount which would 
have been realized if the contract had 
been carried out by the defendants. The 
re-sale, however, did not take place till the 
end of May 1922. Having regard to the 
fact that I have come to the conclusion that 
there was no agreement for the extension 
of time for taking delivery, the resale which 
took place in May 1922, cannot be relied 
upon by the plaintiffs. The plaintiffs, there- 
fore, are relegated toany claim for dam- 
ages which they can prove against the de- 
fendants for the breach of their contract in 
not taking delivery of the two cases of the 
September shipment at the time when de- 
livery ought to have been taken. There 
is no evidence as to the market price of 
these particular goods at the due date, viz., 
February 1921 on the record. The parties, 
however, have agreed that there will be 
judgment for the plaintiff for Rs. 750 as the 
amount of damages in respect of the two 
cases of the September shipment. 

The appeal is allowed and there will be a 
decree entered for the plaintiffs for Rs. 750, 
The plaintiffs will be entitled to their 
coste of the suit in the trial Court and in 
our opinion it was afit case to be tried by 
the High Oourt. The costa will be on 
Scale No.2. The plaintiffs appellants will 
be entitled to recover twosthirds of their 
id costs of the appeal from the defend- 
ants. ` 

Rankin, J.—I entirely agree and ha 
nothing to add. 4 ] i 

Appeal allowed, 
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Wilful wrong-doer, whether san plead acquiescence— 


Mere failure to object, whether amounts to acquiescence 
—Appeals—4Appellant, duty of, to show lower Court's 
judgment to be 


to be wrong i 
In appeals the burden of ehowing that the judg- 
ment appealed from is wrong lies upon the appellant 
and if Ph he can show is nicely balanced cal tions 
which lead to equal possibility of the judgment on 
either the one side or the other being right, he has 


not succeeded [p. 256, col. 2.] 
Nabakishore Mandal v. Upendrakishore Mandal (2), 
relied on.  — 


The mere fact that no objection was raised -by a 
person when another built,upon his land and that 
there was delay in enforcing his rights does not 


on x 

Second appeal against a decree of the 
Subordinate Judge, Lucknow, dated the 
30th March, 1925, in Appeal No. 26/233 of 
1924, affirming that ofthe Munsif, Lucknow, 
dated the 29th September, 1923. - 

Messrs. Radha Krishna and Wast Hasan, 
for the Appellants. >` . 

Mr. Hakimuddin for Mr. M. Wasim, for 
the Respondents. | 


JUDGMENT.—These appeals arise out 
of a suit brought by the plaintiffs for 
possession of a strip of land in village 
Nagram, District Lucknow by demolition of 
a wall and a pushta (buttress) and the clos- 
ing of some doors and parnalas. The 

laintiff No. 1. is the proprietor of plot 

o. 749. The plaintiff No. 2is the mort- 

agee with possession of that plot. The 
KA ganti are owners of plot No. 748 which 
adjoins plot No. 749. These plote are 
gituated in Nagram Mahal Taraf Dakhin. . 

The defendants constructed a house on 
Pot No. 748 about 9 years ago. 
a pushta attached tothe western wall of 
the house’ and ‘opened two doors and seven 
parnalas which throw water towards the 
western side ef the house. 

The plaintiffs brought the present suit 
ares that the defendants encroached 


(plaintiff) land.’ ^ | aa 
The claim was resisted by the defendants. 


that they had deliberately left'a portion of 
their land beyond their western wall to 
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justify them in opening the doors and 'con- 
structing the pushta in question. They 
aleo raised the plea of acquiescence. . 

The first Court decreed the plaintiffs’ 
claim about the closing of the "parnalas" 
and issued an injunction “restraining the 
defendants from having ingress and egress 
through the two doors in the western wall 
of their house.” Though the first Oourt 
held that the defendants had constructed 
the pushta in question by encroaching upoh 
the plaintiffs’ land the defendants were not 
directed to demolish the pushta, on the 
ground that the injured party had slept 


‘over the matter for along time. It should 


be noted that the first Court had found 
that the plaintiffs had not really acquiesced 
in the construction as alleged by the defend- 
ants. Mi 
Both the parties appealed and theirappeals 
were disposed of by the learned Bubordinaté 
Judge of Mohanlalganj on the 16th-Maroh, 
1925. The plaintiffs’ appeal was allowed to 
this extent that the defendants were direct- 
ed to demolish the pushta in queetidn and 
the defendants’ appeal was dismissed entire- 
ly. Thedefendante have now come -to this 
Oourt in second appeal. ! du DA i 


: In my opinion there is no force in these 
appeals. The finding of the lower Courts, 
that the defendants have encroached upon 
the plaintiffs’ land by constructing the 
pushta in question, must be accepted in 
second appeal. The learned Subordinate 


‘Judge has very carefully discussed the 


whole evidence on this part of the case.*Hé 
has carefully considered all the questions 
having a bearing on the point under con- 
sideration: : PE a 
- The appellants’ learned ‘Counsel has 
attempted to show that the fihding of the | 
lower Courts is erroneous, So far as I see 
the findifig is not open to any objection 
&ndis really unassailable. Even an errone- 
ous decision of fact is not a ground’ for 
interference in second appeal |Ahmad 
Husain v. Umrao Fatima (1)) It ahould : 
also be borne in mind -thdtin appeals the 
burden of showing, that -the judgment 
appealed from is wrong,’ lies upon thé 
appellant. If all he can” show is nicely 
balanced calculations, whith lead to equal 
Possibility of the judgmeént on either the. 
one side or the other béing right, lie has 
not succeeded. This -was diea pointed . 
out by their Lordships of the Privy Council 


(1) 64 Ind. Oas. 225; H O. 0,221, . 


1 
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in the case of Nabakishore Mandal v. 
Upendra Kishore Mandal (2). The défend- 
ants were wrong in constructing the pushta 
in question on the plaintiffs’ land. ‘They 
were also wrong in opening. doors and 
parnalas upon the plaintiffs’ land. They 
have now tothank themselves for thé con- 
sequences, "€ 

The plea of acquiescence has not beeh 
accepted by both the lower Oourts. I dm 
not prepared to interfere with the finding 
on that point also. The defendants have 
raised the plea of acquiescence simply o 
the ground that the plaintiff No. 1 raise 
no objection when the building was con- 
structed and that there was long delay oh 
her part in enforcing her rights, if any, 
in reapect ofthe land in dispute. So fdr 
as I see this does not establish acquieso- 
ence. It was never the defendants’ case 
that they had acted in the bona fide beliet 
that they were acting within their rights. 

The appellants’ learned Counsel h 
referred to the case of Rafiq Husain v. Bish- 
nath Prasad (3) in support of his argument, 
In that case there was reliable evidence to 
Bhow that the defendants had all along & 
frm conviction that the strip of land in 
dispute was theirs’, and they had on the 
strength of that conviction started building 
a structure on theentire land in suit in- 
cluding the piece which was afterwards 
found to be the plaintiffs’ property. I do 
not find and have not been referred to any 
evidence to thateffect in this case. That 
case must be distinguished from the present 
tase, Each case mast be dealt with on its 
own merits and governed by ita own cir; 
cumstances. The law on the subject of 
equitable estoppel has been expounded in 
the cage. of Wilmott v. Barber (4) In 
dealing with the subject of acquiescence, 
Fry, J., observed as follows at page 105* of 
the report: 

“Tt has been said that the acquiescence 
which will deprive a man of his legal rights 
must amount to fraud, and in my view 
that is an abbreviated statement ofa very 
true proposition. A man is not to be 


(2) 65 Ind. Cas. 305; 20A L. J, $2; (1022) M. W. 
N.95, 28 O. W. N. 333; 35 C. L. J. 116; 48 M. L. J. 
253; 24 Bom. L. R. Mb; 16 L. W. 417,30 M. L. T. 
334; 3 P. L. T. 311; A. I. R. 1922 P. O. 39 e o 
P 81Ind. Cas. 511; 28 O. O. 114; 10 O. & A. 

; 11 O. L. J. 677; A. I R. 1925 Oudh 258; 1 O. W, 
N 


ALB. 
(4) (1880) 15 Oh. D 96; 43 L. T. 95; 28 W. R. O11, 


| WPA of (EW) 1 Ob Dad ——— 
N 
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deprived of his legal rights unless he has 
acted in such a way as would make. it - 
fraudulent for him to set up those rights. 
What, then, are the elements or requisites 
necessary to constitute fraud of that descrip- 
tion? In the first place the plaintiff, me i 
the party pleading acquiescence) must have 
madea mistake as to his legal rights. Second- 
ly, the plaintiff must have expended some 
money or must have done some act (not 
necessarily upon the defendant's land) ‘on 
the faith of his mistaken belief. Thirdly, 
the defendant, the possessor of the legal 
right, mustknow of the existence of hia 
own right which is inconsistent with the 
right claimed by the plaintiff. If he does 
not know of it he isin the same position 
as the plaintiff, and the doctrine of acquiesc- 
ence is founded upon conduct with a 
knowledge of your legal rights. Fourthly, 
the defendant, the possesaor of the legal 
right, must know of the plaintiff's mis- 
taken belief of his rights. If he does not, 
there is nothing which calls upon him to 
assert his own rights. -Lastly, the defend- 
ant, the possessor of the legal right, muat 
have encouraged the plaintiff in his ex- 
penditure of money or in the other acts 
which he has done, either directly or by 
abstaining from asserting his legal right. 
Where all these elements exist, there ia 
fraud of such a nature as will entitle the 
Court to restrain the possessor of the 
légal right from exercising it, but, in m 
judgment, nothing short of this will do." 
[des Jat Narain v. Jafar Beg (5)]. 
' Applying these principles to the case .. 
before me lam not prepared to hold that : 
the ples of acquiescence is made out. No 
other point was pressed before me in the 
course of arguments. In my opinion the. 
judgment of the learned Suboxdinate Jadre 
is quite correct and must be upheld. NÉ 
he result is that the appeals fail, and 
muBt' be dismissed - I dismiss the appeals 
with costs. The decrees of the lower 
Appellate Court are confirmed in all reg. 


` pects. | i 


A. N, À. Appeals dismissed, 


5) 92 Ind. Cas. 1017; 24 A. L. J. 356 at p. 367; A, 
LR. 1926 AIL 324; 48 A, 858, 
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;,;, CALCUTTA HIGH COURT. :^ 
APPBALS FROM ÁPPRLLATA DHoRBRS Nos. 2385 
ptem To 2390 or 1922, ; 
: . ^ June 4,1926.: . TS 
Present :—Sir Lancelot Sanderson, KT, 
Chief Justice, and Mr. Justice : 


ie B. B. Ghose. 
BARODA PROSAD PAKRASI AND OTHERS 
. | —APPBLLANIS 
| ; versus : d 
UMASANKAR SANYAL AND OTABBS— 
| RESPONDHA TS ^ 
` Bangal Regulation XLIV of 1708, ss. 4, 6—Patni— 
Fizuy of rent, mption of—T'enure created after 
Permanent S mani—Revenue sale—Coniraci as to 


ity of rent, whether cancelled —No enhancement for 

series of years, inference: from—C. P. C. (Ad V 

of 1908), O. VII, rr. 14.18—Documents not included in 

laet—Adrhission in evidenoe—D uci etion of trial Court 

—Appellate Court when interferes—Principles relai- 
ing to admission of such documents. i 


. The t-of a paint connotes that the. rent is 
fixed. o 208, col. 1.1 x 
JN. Chandra v. Harihar, (3), distinguished. 

Where for a long series. of years during- which the 
valus of the property has manifold no 
attempt was made to claim any enhancement of ren 
a legitimate inference may be made that the or 
contract was that the rent should be fixed for ever. 
ip. 264, ool 1.) ; ^ 

The Appellate Court will not interfere with the 
discretion exercised by the trial Court in not admit- 

in-evidence documents: nut entered in the list 
of documents filed under O VII, r. 14, O. P. C., unless 
it is ‘shown that the trial Court wag entirely wrong 
in exercising its discretion. The, mere fact that the 
Appellate Oourt would have ‘admitted the document 
is nota sufficient d for admitting such docu- 
ments in appeal. 269,001 2] > > 
+ Per Sanderson, O. J.— The fact that a talukdar had 
io pay enhanced rent by reason of the provisions of 
6 5 of Bengal R tion XLIV of 1793 does not 
show conclusively that thé rent ofa tenure was not 
iixed. P) 360, col. 2.] ; ' 

Pep B B. Ghose, J.—Where a tenure has not been 
fald from the time of the Permanent Settlement the 
landlord is prima facie entitled to enhancement of 
rent. [p. 262, coL 1.] ' f : 
. A contract as to fixity of rent relating toa tenure 
treated after the Permanent Settlement is not gbso- 


ren 
and rates. [p. 202, col $.] 


al 


Where there is no reasonable ground for cugpicich 


that. document might have been fabricate fter 
the fling of the plaint, &uch.-as, documents obtamed 
from publie offices or copies; obtained ‘from: Cobr¢ 
nnd with d to wHich the other side might ‘not 
be prejudiced as being taken by surprise or not hav- 
jog. any opportunity of adducing rebutting evidence 
ihe Court gnay properly, in the exercise ot its sound 
discretion, receive such documents in evidence and 
then decide as to their, probative valve giving every 
opportunity tothe other side to rebut the eBect of 
those, T if they were belisted. [p 204, 
p 
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. Rulasof procedure are not made for the purpdss 
of hindering justjoe. [p. 264, cols 1&2] . 

Wide discretion has given tothe Court with 
regard'to matters of reception af evidence although 
the documenís have not been entered in the list of 
documents filed by the parties, and this discretion 
should’ be exercised for the furtherance of justice. [p. 

, col. 3. 


jaki A against the decrees of the Addi- 
tional District Judge, Pabna and Bogra, 
dated the 28th July, 1922, reversing those 
of the ‘Subordinate Judge, First Court, 
Pabria, dated the 30th June, 1920. ‘ 

.Mr Ram Chunder Mazumdar and Babu 
Kali Kinkar Chakrararti, for the Appel- 


lants, : t 
" Mr Sarat Chandra Roy Chowdhury and 
Babu Biıreswar Bagchi, for the Respondents, 


o o JUDGMENT. i 
Sanderson, C. J.—In this matter 
there are six appeals arising in eir rent 
suits, which were disposed of in the first 
Court:and in the lower Appellate Court by 
one jüdgment in each Court. MTS 
he plaintiffs are three batches of co- 
sharer-Jandlords and the tenants defendants 
are the same in each suit. The remaining 
co-sharer-landlorda are the pro forma de- 
fendants. ' É 
The plaintiffs claimed rent and & right 
to enhance the rentin each case.  ' 
- In the trial Oourt the plaintiffs succeed- 
ed and the learned Subordinate Judge of 


Pabna decreed the suits and assessed the 


rent at double the existing rent in the res- 
pective cages. 

The tenante-defendants appealed to" ihe 
Additional District Judge and the - learned 
Judge came to the conclusion that the rent 
was not enhanceable but that it was fixed 
in perpetuity and consequently he allowed 
the appeals. The plaintiffe-landlords ap- 
pealed to this Court. | 

The first point to which itis necessary 
for me to refer, is the argument which was 
addressed by the learned Advocate for the 
respondents, that the plaintiffs were not 
entitled to maintain the suits by reason 
of the provisions of s. 188 of the Bengal 
Tenancy Act. I cee 'no:reason to difer 
from the conclusion at which tbe learned 
District Judge arrived in that respect bav- 
ing,regard.to tbe terms of the kabultyat, 
which is printed at.page 380 of the paper- 
boek containing the additional papers, and 
having regard tó'the other facts of the case, 
I need -eey: no more iban that I agree with 
the conclusions of the learned District 
Judge and tbe learned Subordinate Judge, 

a^ 


[: [50 € c. 1937] 


* namely, that the plaintiffs were entitled to 
" maintain the suits. — ' ' 

The next point relates to the rejection 

: ofa ‘certain document which was describ- 

‘ed by the plaintiff as tne “likhan” in 

respect of the pattani majkuri taluk grant- 


-ed by the Maharajadhiraj Ram Krishna | 
+ Roy Bahadur to be called for from witness." | 


e The name of the witness given, was Khirod 
, all Pakrasi. 

.. The learned Subordinate Judge did not 
yellow that document to be put in evidence. 
The learned District Judge stated that it 


~he had been trying the suits as a Court of ` le ql 
` to that matter is, in my opinion, whether 
‘the learned Subordinate Judge had -auffi- 
“cient materials before him, which would 
.justify him in the exercise of his judicial 


firat instance he might have been inclined 
to admit the document, but that-he was 
‘unable to say that the learned Subordinate 
"Judge in the circumstances, had exercised 
“his discretion wrongly. The document in 
‘question was alleged to be a certified copy 


‘ofa docnment dated the llth Chaitra 1201 ` 


`B. S. (corresponding to 24th March, 1795,) 

aad it was alleged that by that document 

‘the ‘Maharajadhiraj’'Ram Krishna Roy had 

‘éreated a non-permanent majkuri taluk at 

*& rent of Rs 4.491 in favour of Gan 

Gobinda Sanyal, who was alleged to be khe 

‘predevessor-in-title of the defendants in 

“these suits. i 

" On the question whether the rent is 

‘liable to be enhanced it cannot be doubted 

‘that that document was material and the 

‘question, which arises in connection with 

‘that document is whether by reason of the 

‘provisions of O. VII, rr. 14 and 18of the O. 

'"P.'O, the document is admissible or not. 

Rule 14 is as follows: — 

', (1) "Where a plaintiff sues upon a docu- 

nent in His possession or power, he shall 

‘produce it in Court when the plaint i8 pre- 

‘sented, and shall at the same time deliver 

‘the document or a copy thereof to be filed 

‘with the plaint." 3 

The part of the rule does not apply to 

‘this case. Sub-r. (2) provides :— 

:* Where he relies on any other docu- 
‘ments (whether in bis possession or power 
'or'not) as evidence in support of his claim, 
he shall enter such documents in a list to 
"be added or annexed to the plaint." 

! "The provision is specific, and it is clear 
hat-the plaintiffs did not enter this parti- 
tilar document in a list which was added 

-6f annexed to the plaint. ( 

* "The result, therefore, was that O. VII, r. 18 
tam into-dperation. 
7Th&t rule provides as follows: 
c? *&dostment which ought to be produc- 


“eases I sho 
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` Be added or annexed to the plaint, and 


which is not produced or entered accord- 
ingly, shall not, without the leave of the 
Court, be received in evidence on his behalf 
st the hearing of the suit." . 
In this case, therefore, inasmuch as th 
pleintiffa did not comply with the provi- 
sions of O. VII, r. 14, the document in ques- 


‘tion could not be admitted unless the 
. plaintiffs succeeded in obtaining the leave 


of the learned Subordinate Judge. |. 
The question in this appeal with regard 


discretion in refusing the admission:of that 


"document. 


J am inclined to agree with the learned 
District Judge. IfIhad been trying these 
d have been inclined to admit 
the document on terms and I would have 
given the defendants ample opportunity of 


‘substantiating their allegation, which was 
‘that this document was nota genuine docu- 


ment. But Iam sitting in a Court of Ap- 
peal and it is for the appellants to show 
that the learned Subordinate Judge exer- 
cised his discretion wrongly in deciding 
ae the document ought not to be admit- 
tad. 

The material facts, in my opinion, are 
these: In March, 1914, the plaintiffs filled a- 
‘list of documents in Court and referred to 
this document in these terms: “The likhan 
in respect of the pattani majkuri taluk 
granted by Maharajadhira] Ram Krishna 
Roy. The certified copy to be filed after- 
wards ofthe said likhan through witness 
Kshirod Lal Pakraai." . 

The plaintiffs in July, 1914, gave notice to 
the defendants to produce theoriginal patta. 
The defendants in the same month of the 
same year stated that they had no such 
document Then in the following year 
1915 in the month of June the case was 
tried. 
One of the points at the trial was whether 
the plaintiffs were entitled to sue having. 
regard to the provisions of s. 188 of the 
Bengal Tenancy Act, and it was on that 
ground that the learned Judge who tried 
the cases dismissed the suits.e But it ig 
clear from what was read to us to-day by 
the learned Advocate „for the defendanta 
that one of the issues was whether the 


f 
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rent was enhanceable. It is clear that evi- 
dence was produced in respect of that issue 
and from the learned Judge's judgment it 
is clear that slthough he decided the case 
upon the preliminary point, that the plaint- 
ifs were not entitled to sue by reason of the 
provisions of s. 188, he had evidence upon 
the other issues. If that be ao, I do not 
understand how it was that the plaintiffs 
did not call upon the witness, who was, 
supposed to have this document in his pos- 
session to produce it at the trial in 1915. 
There was an appeal to the lower Appel- 
late Court and then an appealto the High 
Oourt. The case was remanded sometime 
in 1919 for further trial Then it was that 
the plaintiffs for the first time endeavoured 
to give evidence in respect of that docu- 
ment in 1920, and the learned Subordinate 
Judge rejected it. Having regard to the 
circumstances 1 think it is impossible to 
say that the learned Judge did not exeroise 
his discretion in a judicial way. I think it 
ia impossible to say that there were, not 
materials before him which would justify 
him in coming to the conclusion that the 
document should not be admitted. The 
im therefore, is that on this point the 
ap must fail. 
pn: other question, with which I have to 
deal, is whether the learned District Judge 
was right i in his conclusion that the rent, in 
respect of the taluk, was fixed in perpetuity. 
In spite of the argument which was addresa- 
ed to us by the learned Advocate, who 
- appeared for the appellants (to which it 
was a pleasure to listen) I am not convinced 


that the learned District. Judge was wrong. , 


I think the learned Distriot Judge's con- 

„clusion as regards the origin of the taluk 

if right on theevidence which was before 
him ` 


In the first place he held that the taluk 
could not have been in existence at the time 
of the Decennial Settlement. ThatI under- 
stand was in 1789. In my opinion there is 
no doubt &bout that. 

The learned District Judge then held 
that it must have come into existence be- 
tween 1789 &nd 1801. There is no doubt 
about that, because it was notin existence 
in.1789 and it clearly was in existence in 
1801, because the revenue sale by which 
the Pakrasi brothers became the owners 
was in 1789 and there was a partition be- 
tween these two brothers by metes and 
bounds in 1800. It was either in 1799 or 
1800 that the them talukdar was dispos 
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sessed by the purchasers at the revenue 
sale. Therefore,I agree with the learned 
Judge so far. 

The learned District Judge then proceed- 
ed to say " whetber before or after 1793 
there is no indication whatever." 


If the document, to which I have already 
referred is excluded from evidence, I agree 
with the learned District Judge that there 
is nothing to show whether the taluk, was 
created before or after the Permanent 
Settlement of 1793. It must have been 
created, in my opinion, about that time. 
It agi have been shortly before or shortly 


The learned Advocate, who appeared for 
the appellants, argued that even if the taluk 
had been created before the Permanent 
Settlement the fact that the rent was en- 
hanced in 1803 is sufficient to show that 
the rent was not fixed in perpetuity. Here 
again I agree with the learned District 
Judge's conclusion. The rent came to be 
ae in 18U3 by reason of the fact that 

Geass a Gobinda Sanyal, the then talukdar, 
who had been dispossessed, brought a suit. 
As the result of that suit a decree of the 
Coart was made, as I understand, to the 
effect that he should be restored to posses- 
sion on his undertaking to pay the rent’ in 
accordancs with that which was customary 
at that time in the pergana, That order 
was made in pursuance of s. 5 of Regulation 
XLIV of 1793. Itis obvious thats. 5 en 
with an exception to the provisions of 5. 4 
of that Regulation. I need not read ‘the 
terms, inasmuch as the section has often 
been the subject of judicial consideration. 
I cannot agree with the contention of the 
learned Advocate for the appellants as to 
the effect ofs.5. In my opinion it is this. 
lt means that the talukdar was entitled to 
stay in or get possession of the subject of 
the tenure, provided that he was prepared 
to comply with the demand, which the pur- 
chaser was entitled to make under the , 
section;—which was to collect '" whatever 
the former proprietor would have been 
entitled to demand according to the estab- 
lished usages and rates of the pergana 
or District in which such lands may be 
situated, had the engagement so cancelled 
never existed." The fact that the talukdar- 
had to pay enhanced rent by reason of the 
provisions of s. 5,in my opinion, does not 
show conclusively that the rent was not 
fixed, The question; therefore, remains tq 
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be considered upon the main fasts of thess 
cases, 

The learned District Judge, in a carefal 
and well-considered judgment, weighed the 
facts which were undoubted and came to 
the conclusion that, although in the first 
instance the onus was upon the defendants 
to show that the rent was a fixed one in 
perpetuity, that onughad been removed by 
reason of the main facts of the case which 
had been proved, In the first place the 
tenure which was undoubtedly vested in 
the defendants’ predecessor was described 
asa patni, it undoubtedly had the other 
ordinary incidents which were attached to 
a patni tenure, and there was no reason 
why it should not have the usual incidents 
ofa fred rent. Inthe next place there is 
the fact that the rent was at thesame rate for 
about 100 years and there is no doubt that 
the value of the tenure must have increased 
to a very large extent having regard to the 
remarks which were made by the learned 

;Babordinate Judge in his judgment. He 
considered from the calculations which had 
been put forward that "the existing jama 
was liable to be enhanced to even five times 
in certain casas" In order to be on the 
safe side and having regard to the circum- 
stances he contended himself by increasing 
the jama to double the existing jama in the 
respective cases. The value having in- 
oreased to such an extent and there having 
been no variation of rent for s0 many years 
and having regard to the undoubted nature 
of the tenancy, [am not satisfied that the 
learned District Judge was wrong in arriv- 
ing at the conclusion that the rent in this 
particular tenure was fixed in perpetuity. 

The appeals are dismissed with costs. 

B. B. Ghose, J.—The main question 
ja whether the plaintiffs are entitled to 
claim enhancement of the rent payable by 
the tenants in these appeals. 

The history of the tenure, so far asit 
appears from the findings of the learned 
Additional District Judge, may be shortly 
stated thus: This tenure was in the posses- 
sion of one Ganga Gobinda Sanyal. It was 
sold for arrears of revenue in 1799 or 1800 
A D.and purchased by two brothers who 
may be called the Pakrasis. After their 
purchase they dispossessed the tenure-holder 
of the tenure on which the tenure holder 
brought a suit for recovery of possession. In 
that suit it appears that an order was made 
by the Court dated the 19th of April, 1303, 
under which it was ordered that thetenure- 
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holder should be put into possession of 
the tenüre on his undertaking to pay the 
pergana rate of rent to the auction-pur- 
chasers in terms of s. 5 of Regulation XLIV 
of 1793. Thereupon it appears that the te- 
nure-holder executed an ekrar in favour of 
a Court Officerin 1803 in which he under- 
took to pay the pergana rate of rent for 
the tenure to ths suction-purchasers and 
that solong as the pergana rate was not 
ascertained he would pay the previous rent 
which was Rs. 4891. The na rata 
was settled by the Oourt in 1821 which was 
found to be Rs. 10775 and since then’ the 
tenure-holder and his successors-in-interest 
had been in possession of the property on 
payment of that rent. : . 
n 1897 it appears that the zemindari 
interest came into the possession of five 
sets of landlords and the tenure was in the 
possession of 15 or 16 sets oftenants or 
possibly more. The defendants in these 
cases executed separate kabuliyats in favour 
of different sets of landlords engaging to 
pay the rent payable by them to each set 
of landlords separately and it waa stated 
in the kabuliyats, the earliest of which is 
dated September, 1897, that this arrange- 
ment was entered into for the purpose of 
saving the tenants from the liability of 
being deprived of their property on account 
of defaults being made by their co-sharers. 

I may here state that in this ekrar of 
1803 the interest of the tenure-holder has 
been described as "my patni taluk” con- 
sisting of certain villages in the pergana. 
In the kabuliyat of 1897 which I have refer- 
red to, the interest of the tenure-holder has 
been described as “Patni majkuri taluk," 
and it is further stated that the landlord, 
in whose favour the kabuliyat was executed 
for the share of the rent payable to him on 
account of the share of rent for which the 
tenant was liable, would be entitled to pro- 
ceed to aell the interest unter the Patni 
Regulation VIII of 1819. : 

Things went on apparently without any, 
farther trouble till the year 1913 when 
thresof the suits out of which three of these 
appeals arise were brought for the purpose 
of recovery of rent as well as for enhance- 
ment. It is not necessary for me to relate the 
vieissitudes of fortune which these three 
cases had. It appears that these cases 
ultimately came to be heard by the Sub- 
ordinate Judge in 1920 along With three 
other suite out of which the th ee other 


appealg haye arisen which were justituted 


202. 
ing year 1917,. The Qubordinate J udge: 
made a decreé increasing the rent to doub 
ot; What wan previously paid by the tenanta. 
This part of the decree has been reversed 

and the learned Additional Digtrict Judge 
hes made a decree for the rent payable as 
stipulated in the kabuliyat. 

The main contention is whether the rent. 

payable, as I have already stated, is liable 
to énhangcement. I may here add that we. 
had & very elaborate and interesting argu-. 
ment attacking the judgment of the learn-. 
ed NG. Judge, but after carefully con-, 
ering the argament, I am ofopinion that 

a judgment of the learned District Judge. 

must be supported. 

The first contention that is raised is 
with regard to-8. 6 of the Bengal Tenancy 
Act; and itis arguedthat this particular 
tenure was not held from the time of the 
Permanent Settlement and that, therefore, 
there was nothing to prevent the landlord 
from asking for enhancement of rent. 

"In support of this contention it was 
urged that a copy of a certain document 
was wtongly refused by the Subordinate 
Judge in the trial Court and that, although. 
the learned Additional District Judge, on 
appeal,. expressed tbe opinion that if be’ 
lad been sitting asa Court of first instance 
he would have accepted the document, he. 
declined to admit it as the -Subordinate. 
Judge, in his opinion, had given sufficient 
reasons for exercising his discretion in not- 
accepting it. It is urged that it should have 
been admitted in evidence, and it would 
show that the tenure was created after the. 
Permanent Settlement. 

- I will deal with this point later on, 
my pregent purpose I will proceed on the 
assumption that this tenure was not held 
from the time of. the Permanent Settlement.- 
Assuming thatto.be Bo, the contention of. 
the learned Advocate for the appellants was ` 
that his cliente were entitled to enhance-, 
went of rent unders.7 of the Bengal Ten- 

apoy Aot which commences thus: “Where 
the rent of a tenure-holder is liable tọ- 
enhancement, it may, subject to any con- 
tract between the parties, be enhanced up, 
to the limit of the customary rate payable 
by. persons holding similartenures in the 
vicinity." Theargument in substance ap- 
peats, to be that where a tenüre has not, 
been held from the time of the Permanent ` 
Settlement the landlord is prima facie 

entitled: to enhancement, ofrent. There is | 
a large "body of, puthority i in support of thig 
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contention ; for instance, the caseof Bam Ti 
, soondery Dassyah v. Radhika Chowihraino 
(1) which lays dèwi that the zemindan Has 
a. prima facie right toask-for enhancement? 
of rent of under-tenures from time to time: 
unless there is anything to preyent him from: 
doingso. , : 
The question, ‘hamsters. PE AME itself; 
into this: whether having regard to then 
circumstances of the case as fonnd by ‘thet 
learned Judge, there is anythingto pre- 
vent’ the landlord from asking for enbance-3 
ment of rent ; and in deciding this question’ 
regard must "first be had to tlie righta: of. 
ihe parties in these cases with reference: 
to the provisions of 8. 5 of Regulation: 
XLIV of 1793. The plaintiffs in these cases 
claim title by. succession from the auction 
purchasers at a revenue gale of the zemin- 
dari and it is urged that'they arenot bound: 
by any contract as to fixity of rent. if the! 
tenure was created after the. Permanent: 
'Bettlement. The question with regard to: 
the construction of this section, the terms o? 
which appear to be very drastic, is’ res) 
integra. This section was construed by. the: 
Judicial Committee in the case of Ranee’ 
Surnomoyeev Maharajah Sitteeschunder Royi 
Bahadoor (2); it was observed by their Lord-: 
ships: “Now, looking at what follows in? 
the same clause, it is obvious that no:such 
absolute cancellation was intended; for the: 
power expresely and affirmatively given to 
the purchaser supposes the taluidars and! 
the ryots to remain in all respects as before,s 
except that they become liable. to a certain» 
limited increase of rent, according to-thel 
established usage and rates.” At page 141*i 
their Lordships observed: "The conblusian, 
at which their Lordships have arrived as to 
the construction of the section is thia—tBat 
a power was given by it to the purchaser: 
at. 'a Governinent gale for arrears to avoids 
the subsisting engagements as to rent,and3 
to: increase the rent to that amount at 
which, according to the established usages: 
and rates of the pergana, or district, it 
would have stood had the cancelled engage-- 
ment so avoided never existed,{ , This gives 
it a just aod reasonable operation, and vir-; 
tually it would have had none, when:the. 
existing rent was already according-to the: 
usages and rate. of the perqana.” - The, 


WD) 13 M. I A 248; 4B. L. R.'P O, 8; 13 W, Bo 
P. O. 11; * Bath P. . J. 193,1 Sar, P.O, J. 524; 20. 
-5 


m 
(2) 10 M. L A. 1?3at H6; 2 W. R. P, £0.48; 3: 
Bar. P. O. J. 60; 19.R R91 
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revenue aale, therefore, did not affect the preamble under Regulation VIH of 1819 tt J 
other terme of the contract. which there: would be found that tenures: witha right 
mighthave been' between the parties at the, of heritability and tlxity of rent were being 
time of the creation of the tenure. ' .^ @reated in spite ot the prohibition under: 
We have no direct evidence as to what. the Regulations for aconsiderable number, 
the actual terms were as regards the enhins of years known as patni taluks, aud that- 
cibility of the rent. This must, therefore, Regulation was enacted for the purpose of: 
be inferred from the other circumstances in regulating the rights of the partien es’ 
the case, and the other circumstances from regards realigationof rentandsóon. Far-: 
which an inference may be drawn have been ther, in the documents which were executed 
very carefully stated by the learned Dis-. salate as 1837 there isa reference to the 
trict Judge from whose judgment these fact that the tenures would be liable to gale: 
appeals are preferred I need refer to only: under the provisions of Regulation VIL of - 
a fewofthem. The firstis the statement 1819. Taking these facts together intocon- ' 
in the document to which I have already sideration it would require a very strong 
referred that the tenure-wasa patni. [n circumstance to show that the rent was-not' - 
my opinion, the grant of ’a patni connotes fixed in perpetuity. í 
that the rent is fixed and I say this as [may Having regard to the facts to which I have - 
claim a certain amount of experience with. referred:I need not refer in detail to the use- 
regard to what patni taluks are. » ,, ofthe word "majkuri'" in the documents re-' 
. A case has been cited on behalf of the lating to this tenure. As the District Judge’ 
appellants reported as Nirod Chandra v. has pointed out, the word "majkuri," accord- ' 
Harihar (3) where it seems to have been ing to Mr. Fieldia his well-known introduo-: 
observed that (he expression “patni taluk” tioa to his edition of the Bengal Régula- 
did not import fixity of rent. The.jadg-. tions under note (2) ofs 35, was ar'older' 
ment, however, is not based on that ground name ofa sikmi taluk, which means older 
as will appear from the following obser-: than the Decennial Settlement, and the 
vation: “But itis perfectly plain that this. definition of.the word in Wilson's Glossary is 
document does not create a patni taluk, in” much more favourable to the position of* 
other words, a taluk subject to the sum-. the tenants, because it shows that tenure- 
mary procedure for realization of rent pro-’ holders holding a majkuri taluk were only 
vided by Regulation VIII of 1819." The: to pay the revenus through the zemindars. 
learned Judge in thé Court below has, in? We may accept the contention on behalf 
my opinion, rightly distinguished this case of the appellants that these words were 
in hisjudgment where he observes: “In” not used according to their true significance: 
that case the tenants relied onthe descrip- bat were loosely used in those documents. 
tion of the taluk as a patni, but it wasfound’ But. apart from that, the use ofthe word 
to be liable to enhancement.” Lower down. patni and the fact stated that Regulation: 
he says: ‘It was conceded thatthe docu- VIII of 1819 should be had recourse to: 
msht did not create a patni taluk in the for the purpose of recovering arrears of rent 
technical sense, and there was no reference are sufficient to. establish the fact of the 
to the terms of the Patni Regulation.” The fixity of rent. One other case was relied 
only thing that maybe said is that the mere upon by the learned Advocate for the 
mention of a taluk as a patni taluk does not: appellants. It was the case of Jogesh 
créate a patni taluk. There may be other Chandra Roy v.. Makbul Ali Chowdhury 
terms in the document which may show (4) where it was observed that the mere: 
that although the word “pani” was used fact that there was a stipulation in the 
it was not really.a patni tiluk; andia the — kabuliyat that Regulation VIII of 1819 might 
case referred to above it would appear that’ be resorted to for the purpose of recovery 
it was conceded by the party claiming of rent did not import fixity of rent. There 
under the kabuliyat thatit was not-a patni: cannot be any dispute with regard to that 
taluk, Thiscase is, therefore, of very little; question whatsoever, because -in that case. 
authority if favour of the contention.'that the tenure was an e/mam created. with 
the use of the: word-"patni' doés ‘tot’ cda-. reference to lands which were situated in 
nate fixity ofrent: . ' vo. AA. 2°: & temporarily settled estate, and with re- 
;On the ọther hand, by a referencé:to the. gard to such a tenure, the -merg ‘fact "that 
ue 58 Ind. Cas. 807; H OW. N. 874,33 OEL J a ns 850730: 0, L, J, 140; 23. O-W, N; 
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thé ‘parties had agresd that resort might 
be had to the Putni Regulation to recover 
arrears of rent could not mean that the 
rent was permanently fixed. 

Then, I would further observe that hav- 
ing regard to the lapse of a long series 
of years extending to'e century when the 
value of the property has gone up at léast 
500 per cent, according to the estimate of 
the Subordinate Judge, and no attempt 
having been .made during all this period 
to claim any enhancement of rent, a legiti- 
mate inference can be made that the origi- 
mal contract was that the rent should be 
fixed for ever. I may refer here to the 
observations made by their Lordships of 
the Judicial Committee in the case of 
Baboo Dhanput Singh v. Gooman Singh (5). 
Atpage 466* their Lordships observe: “Upon 
this second point, the evidence of the 
subsequent acts and conduct of the zemin- 
dars is material only in so far as the re- 
oeipts and proceedings above referred to 
show that both Aghum Singh and his 
successors were described as mocurreredars. 
Their Lordships are not prepared to say 
that, from this evidence, a Court or Jury 
might not legitimately infer, as against 
the first zemindar and his successors, either 
that the rent had been always fixed, or 
that, by subsequent contract, that, which 
had been originally variable had been 
made invariable,” The circumstances of 
these cases all lead to the legitimate infer- 
ence that even assuming that this tenure 
was created after the Permanent Settle- 
ment the rent was originally fixed or it 
might have been fixed at some other time 
about which there’ is no evidence. 

I must next shortly deal about the re- 
ception of the copy of a, potta : about 
which the appellants have made a griev- 
ance before us. There cannot be any doubt 
that the plaintiffs have been guilty of gross 
laches in the production of, this document 
and in these Particular cases it cannot be 
gaid that the Subordinate Judge was entirely 
wrong in rejecting the acceptance of the 
document in the exercise of his discretion. 


' I need not recaptulate the facts again, but 


the argument on behalf of the appellants 
coe support from the observations made 

y. the learned Additional District Judge 
on appeal. I should myself have thought 
that where there was no reasonable ground 


: (5) 11 M- L A. 433 at p. 466; 9 W. R. P. O. 3; 2 
Suth.-P..O. J. 92: 2 Sar. P. O. J.-308; 20 E. R. 164 
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for suspicion that a document might have 
been fabricated after the filing of the 
plaint such as documents obtained from 


‘public offices or copies obtained from Oourt 


and with regard to which the other side 
might not be prejudiced as being taken by 
surprise or not having any opportunity of 
adducing rebutting evidence, the Court may 
properly, in the exercise of its sound dis- 
cretion, receive such documents in evidence 
and then decide as to their probative value 
giving every opportunity to the other side 
to rebut theeffect of those documenta if 
they were believed. In these cases the docu- 
ment was alleged to have been & copy ob- 
tained from some Court where the origi- 
nal was alleged to have been filed, and 
under these circumstances if the plaintiffs 
had not been so negligent in the produc- 
tion of the document in Oourt, it might 
reasonably have been accepted by the Court. 
I would only impress upon the trial Court 
the fact, as observed by the Jndicial Com- 
mittee in the case of Indrajit Pratap 
Bahadur Saht v. Amar Singh (6) that “rules 
of procedure are not made for the purpose 
of hindering justice," Wide discretion has 
been given to the Court with regard to 
matters of reception of evidence although 
the documents have not been entered in 
the list of documenta filed by the parties, 
and this discretion should be exercised for 
the furtherance of justice. 

The last point that remains is with 
regard to the application ofa. 188 of the 
Bengal Tenancy Act to these cases. The 
learned Advocate for the respondenta en- 
deavcured to support the judgment of the 
learned Judge on the ground that the suits 
for enhancement of rent were not main- 
trainable having regard to s. 188 of the 
Bengal Tenancy Act. I need only aay that, 
having regard to the terms of the kabultyat 
of 1897 there is no doubt in my mind 
that the interest of the tenants as well as 
the interest of the landlords have been 
separated. It cannot be said that the 
plaintiffs still remain the joint landlords of 
the tenants. 

On the grounds I have stated I agree 
that the appeals must be dismissed with 
costa. 

AMA, A dismissed, 

(8) 74 Ind Cas 747; 5O L A 183 at p. 191: 39 O. 
L. J. 318 21A. L J. 554: 4 P. L. T. 47; A, LR 
1823 P. O. 128; 1 Pat. L. R. 315; 2 Pat. 676: 38 M L. 
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PRIVY COUNCIL. 

APPAAL FROM THA SPzorAL COURT OF 

BwasILAND. 
“April 15, 1928. 
Present:— Lord Chancellor (Viscount Cave), 
Viscount Haldane, Lord Parmoor, 
Lord Phillimore and Lord Blanesburgh. 
SOBHUZA Jl —APPELLANT 
versus 
MILLER AND pua eds rh 


Previous IR RAE ae to interfere with rights of 
native creeped effect of—Act of State—Crown, power 

to maks Orders tn Council in contravention of prior 
peared 

Generally in the case of a British Protectorate, 
although ths protected country is not a British 
dominion, its foreign relations are under the exclu- 
sive control of the Crown, so that its Government 
eannot hold direct communication with any other 
foreign power, nor a foreign power with its Govern- 
mont. protected State becomes only semi-sover- 
sien for the protector may have to interfere, at least 

ted extent with its administration in order to 
Pim the obligations which international law imposes 
on him to protect within it the subjects of foreign 
powers A restricted form of extra territorial sover- 
ie may have ita exercise called for, really involv- 
division of sovereignty in the hands of protector 
amd pro An extension of interference beyond 
thea» limits may have to be referred to an exercise 
of power by an act of State, unchallengeable im a Civil 
Oourt, o may be attributed to statutory powers given 
by the Foreign Jurisdiction Act [p. 266, LE) 

The Foreign Jurisdiction Aot renders the jurisdic- 
tlon acquired by the Orown in a protected country 
indistinguishable in legal effect from what might be 
ber Conk by conquest |p 267, col 1] 

he application of the Act ig not confined to British 
subjects in foreign country but extends to natives 
also. [p 267, col 2] 

A manifestation by Orders in Council ofthe inten- 
tion of the Orown to exercise full dominion over 
lands which are unallotted is sufficient for the es- 

tablishment of complete power, and this method of 

peacefully extending Bri is unquestion- 
HERI in law. . [ibid 

A limitation ina convention on interference with 
the rights and laws and oustomsof natives Cannot 
legally! interfere with a subeequent exercise af the 
sovereign powers of the Orown, or invalidate subsequ- 
ent Orders in Oouncil [p 289, ool 1. 

An Orderin Council provid r power to set 
apart for the natives certain lands ina Protectorate 
which were the subject of concessions by the para- 
mount chiefs, and enabling a High Oommissioner to 
acquire the remaining land and to deal with it in spite 
of the fact that there was & previous convention under 
which the British Govarnment had agreed not to 
interfere with the rights of the natives therein is not 
invalid inasmuch as the Orown has powerto make 
such an order either under the Foreign Jurisdiction 
Act oras an act of State and the Orown cannot, ex- 
ospt by Statute, deprive itself of its freedom to make 
Orders in Council even whan these are inconsistent 
with previous orders. [p. 269, cols. 1 & 2.] 
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Rez v. Barl of Orewe (1) and In re Southern 
Rhodesian Land (3), relied on. 

Appeal from a judgment of the Special 
Court of Swaziland, dated the 27th May, 
1924, 

Mr. Horace Douglas, for the Appellant. 

Bir Douglas Hogg, K. C., Attorney-General 
and Mr. H. M. Viveen, for the Reepond- 


ents. 
JUDGMENT. 

Viscount Haldane,—Thisis an appeal 
from a judgment of the Special Oourt of 
Swaziland by which & petition of the ap- 
pellant has been dismissed with costs. The 
petition was presented Bt the first re- 
Bpondent, and the secon nd respondents, the 
Swaziland Corporation, Limited, wera 
added at the trial on the footing that they 
claimed to own the land im controversy’ 
and that the first respondent was acting 
as their manager. The substance of 
the petition was that certain lande, 
known as Farm 188, formed part of an 
area originally subject to a concession 
known 88:.the “Unallotted Lands Oon- 
cession,” granted by the: former King 
of the Swazis, Umbandine, on 26th July, 
1889. Under this concession the ae 
bound themselves to respect prior 
rights, and, further, inno way to interfere 
with the rights of the native subjects of 
the grantor. The conceasion of 1889 was 
expressed to have been made by the King 
with the advice and consent of his Indunaa 
in Oouncil in favour of two persons, Thor- 
burn and Watkins, of exclusive grazing, 
and to have conferred agricultural and 
planting rights over the unoocupied land 
within the conceasion, for flfty years, with 
a right to renewal, ata yearly rent of £50, 
The King, in consideration of this, undér- 
took to protect the concessionnaires in the 
exercise of their rights. The claim made 
in the petition was that the first respond- 
ent had trespassed on the exieting righta of 
native oocupiers and had caused them to be 
ejected from the land they occupied. 


Evidence was taken at the trial of the 
petition. It was found that certain natives 
and their predecessors had been for a lon 
time in occupation of portions of the land 
included within the concession, and that 
they were now being ejected from the por- 
tions of the land other than such as had 
been demarcated for the sole and exclusive 
use of the natives. The judgment of the 
Court set out that the original concession 
had been confirmed on 17th December, 1830, 
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by the High Oourt. of Swaziland, a Court 
Kaka by the King of th» Swazis with- 
ths asgent,of the British Goveraméat and 
the South: African Republic, and having 
jurisdiction to inquire into the validity of 
Goncassions such as that in quéstion. But 
on the 19th September, 1903, the concession 
was expropriated by the High - Oommie-' 
sioner by notice to the oconcessionnaires& 
unders i2of*proclamation No. 3 (Swazi- 
land), 1904. The judgment went on to'state 
that by Order in Council of 2nd November, 
1907, the area of tlie concéssion became 
Crown land; as having been expropriated 
and that a portion of it was ranted to the 
respondent Company, who claimed a clear 
freehold title under the grant. - The natives, 
à the other hend, claimed that their rights 
of use and occupation ‘ander native law 
had not been affected. It was contended 
foc them that therights they possessed be- 
fore and after the granting of the conces- 
Bion remained intact, end had been recog- 
nissd later on by s 5 of -the Order ia 
Council’ made on 25th June, 1903, and that- 
these rights had not been subsequently cut: 
down. "The Oourt held that, at all events ' 
by the ‘Order in Council made on 2ad No-- 
vamber, 1907, the ownetship of the land had 
passed to. the Orown, and that the effeot: 
of this was to extinguish any rights of use 
and’ occupation that werein the nativee;. 
and that the documents and circumstances- 
showed thatit was intended to extinguish 
all such rights. As a matter of fact, the - 
natives were given instead sole and exclusive 
rights over one third of the land included 
in {he concession, and the concessionnaires 
had been given such rights over the re-- 
majning ‘two-thirds. In the opinion of the 
Oourt below, the Order in Oouncil of 2nd- 
November 1907 was validly made. Even 
if Swaziland was, no more than a Pro: 
* tectorate, it was one which approximated 
in constitutiona® status to a Orown Oolony, 
and the Orown had power to make laws for 
the peace, order and good Government of » 
Swaziland, 4nd of all persons therein. Auy 
original native od bad; therefore, been 
extinguished. | 
onthe naba whioh their Lordships have 
to consider is whether this conclusion was 
tight in point: of law.. Into -any topic.of 
policy. they are, of courae, precluded from 
éntering: In order to come to a conclusion 
bithe legal question it jis necessary.. to., 
look at the history and circumstances in: 


-whicbitbeas arisen, * 0°. 7.6 


Swasiland lies-on the east of the Trans- 
vaal, between that country and the coast. 
It was. treated as an independent Native 
State both by the South African Republic 
and by the British Government, -notwith: 
standing a good deal of interference by both 
in its affairs, and it was recognised, aud still 
is recognised, as a Protectorate, But the 
South African Republic appeara, from the 
terms of the convention made in 1894, to 
have become preponderant in the, irmtér- 
nal control. The relationship seems to havé' 
been recognised as being one, ia which’ 
Bwaziland atood to the Republio asa pro- 
tected dependency administered. by the 
South African Republic. This' Protectorate 
atopped short of incorporation, but appa- 
rently it was recognised by the conven- 
tion of,149£ between Great Britain and: 
the South African Republio (Art, II) as: 
giving the latter, without incorporation, 
all righss of protection, legislation, juris- 
diction and administration over Swaziland, 
and the inhabitants thereof. The natives: 
were, however, guaranteed in their lawsand 
customs, so far as not inconsistent with. 
laws made pursuant to the convention,’ 
and in their graziag and agricultural rights,: 
with the proviso thatno law thereafter made; 
in Swaziland was to be in conflict with 
the guarantees given to the Swazi people 
in the convention. i 

The question which at once presente itself 
ig, what is the meaning of a Protectorate.. 
In the gənerel case of a British Protecto-` 
rate, although the protected country is not’. 
a British dominion, its foreiga relations, 
are under the exclusive control of the, 
Crown, so that ita Government cannot 
hold direct communication with any other: 
foreigo power, nor a foreign power with ite. 
Government. This isthe substance of the, 
definition given by Sir Henry Jenkyns at: 
page 165 of his book on British Rule and 
Jurisdiction beyond the Seas. Their Lord- - 
ships think that it is accurate, and that it. 
carries withit certain consequences. The- 
protected state becomes only .6emi-aove- 
reign, for-the protector may have to, inter! 
fére, at least toa limited ;extent,. with ita . 
administration in order to falf} the obli-: 
gations which international law imposes’ 
oa hint to proteat within-it the subjects of - 
foréign powers . A restricted form ‘of ex- : 


- tra-territorial soverdignty may have its. ex- ^ 


ercise. called for, really involving division -- 
of sovereignty in th» hadds of: protestor ) 


-aud protested, "But. beyond . fhis, ip may ` 


BOBHUXA II 4, 


t98 1,0., 1987) 


happen that the protecting power thinks, 


iteslt called oa to interfera’to an extent 
which may rende? it’ dificult to draw the 
line between-a Protectorate and a posses- 
gion, {n South Africa the extension of 
British jurisdiction by: Order in Oouncil 
has at times been- carried very far. Such 
extension may be referred toan exercise of 
power by an act, of State, unchallenge- 
able in any British Oourt, or it may be 


attributed to-statutory powers given by 


the Foreign’ Jurisdiction Act, 
This Statute " provided, 
amble that by, treaty, capitulation, grant, 
usage, aufferance, and other lawful means, 
the Orown has power and jurisdiction in 
divers countries ‘aud places outside its 
dominions, and that it was expedient that 
Acta relating to the exercise of such juris- 
diction should be consolidated, that it 
should’ be lawful for the Sovereign to hold, 
exercise and enjoy any jurisdiction now 
or: hereafter possessed within a foreign 
country in the same and as ample a manner 
as if the jurisdiction had been acquired 
by cession or conquest of territory, and 
that every act and thing done in pursu- 
ance of soy such jurisdiction was to be as 
valid as if it had been done according to 
the local law then in force in that country. 
kt was provided that any Order in Oouncil 
made-in pursuance of the Act should be 
laid before both Houses of Parliament 
within a limited time, and should have 
effect as if enacted in the Act. The 
Foreign Jurisdiction Act thus appears to 
make the jurisdiction, acquired by the 
Crown in a protected country, indistiug- 
uishable in legal effect from what might 
be acquired by conqnest. It is a Statute 
that appears to be céncerned with deflni- 
tions and secondary consequences rather 
than with new principles This view of 
it was aled that taken in an important judg- 
ment of the Court of Appeal, Rez v. Earl 
of Crewe (1). There, by an Order in 
Council, the High Commissioner for South 
Africa had been authoriséd to provide in 
the Bechuanaland Protectorate for the ad- 
ministration: of justice and for the peace, 
order and good government of all persons 
within that Protectorate and the prohibi- 
tion and punishment of all acts tending 
to disturb the public peace. Sekgome, 


1890. 


the chief of a native tribs, was detained. 


in custody under a proclamation purport- 


5 
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upon the pre- 


“ay ou 1 K. B. 576; 70 L. J. K.B, 874; 103 L, T. 
780; 28 T. L. R. 439. l l 
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ing to have been made by the High Oom” 
missioner under the powers so conferred.. 
He applied for & habeas corpus against. 
the Secretary of State for the Oolonies. 
It was held that the Protectorate was 8 
foreign: country within the meaning of the. 
Foreign Jurisdiction Act, and that the pro-. 
elamation was validly made. 

It was further held that the detention. 
was lawful, inasmuch as the construction of. 
the Act settled by practice rendered it im-: 
possible to limit its application to British: 
subjects in the foreign country. Lord: 
Justice Vaughan Williama considered that 
the proclamation under which the deten-. 
tion took place was valid aga law which 
the Act gave the Crown absolute power to; 
make and apply, just as if the territory bad 
been obtained by cession or conquest. He, 
also held that the detention conld be inde- 
pendentlv justified as an act of State. Lord 
Justice Kennedy concurred, definitely. on 
the view that the detention could be justi- 
fied as an act of State, as well as under the: 
Foreign Jurisdiction Act. The stress in 
the judgment of Lord Justice Farwell, who 
arrived at thesame conclusion as to the. 
validity of the proclamation under which. 
the detention was made, was laid on the 
construction of that Act, which he. inter- 
preted in a similarly wide senae. 

In In re Southern Rhodesian Land (2), Lord 
Sumner, in an elaborate judgment given 
on behalf of the Judicial Committee on a 
special reference, expressed views which 
are substantially similar. He held that a 
manifestation by Orders in Oouncil of the 
intention of the Crown to exercise full do- 
minion over lands which are unallotted is 
sufficient for the establishment of comple 
power. Both of these cases imply that 
what is done may be unchallengeable on 
the footing that the Order in Oouncil, or 
the proclamation made under it, is an act of 
Btate. This method of peacefully extending 
British dominion may well beas little gene- 
rally underatood asit is, where it can ope- 
rate, in law unquestionable. ' 

Such being the principle, it remains to 
ascertain whether it bas been put in opera- 
tion in the case under consideration. To 
answer this question itis flret necessary to 
re-call the true character of the native title 
to land throughout the Empire, including 
South and West Africa. With local varia- 
tions, the principle is a uniform one. It 

) (1919) A. C. 211; J.P, O.1; . : 
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was stated by this Board in the Nigerian 
case of Amodu Tijani v. Secretary for Sou- 
thern Provinces Nigeria (3) and is explained 
in thereport made by Chie? Justice Rayner 
on Land Tenure in West Atrica, quoted in 
the case referred to at page 404*. The notion 
of individual ownership is foreign to native 
ideas. Land belongs to the community 
and not tothe individual. The title of the 
native community generally takes the form 
ofa usufructuary right, a mere qualifica- 
tion of a: burden on the radical or final 
title of whoever is Sovereign. Obviously 
such a usufructuary right, however, diffi- 
cult to get rid of by 
conveyancing, may be extinguished by the 
action of & paramount power which assumes 
possession or the entire control of the land. 
. Turning next to the history of what was 
done in Swaziland by the British Govern- 
ment, the material events may be stated 
briefly: ` 
Swaziland was originally under the rule 
of native Kings, and concessions conferring 
rights in respect of land were granted by 
them ‘to persons other than natives, The 
land in question was granted, by the con- 
cession known asthe "Unallotted Lands 
Oonceasion” of 26th July, 1889, to Thorburn 
and Watkins, as already stated. The grant 
was made by King Umbandine, who reigi- 
ed between 1875 and 1889. The grant, 
which was of farming and planting righta 
for fifty years, with a provision for rene- 
wal, atan annual rent of £50, bound the 
grantees in no way to interfere with the 
rights of the King's native subjecta. There 
was conferred power to sublet or transfer. 
In September, 1890, Ungwane, the then 
King of the Swazis, set up by organic pro- 
clamation a Ohief Court composed of three 
judicial members approved by the British 
High Oommissioner and the President of 
the South African Republic, such Court to 
have fall jurfbdiction over all persons in 
Swaziland of European extraction, and 
over all questions, matters and things in 
which such’ persons were concerned. The 
Court was to undertake judicial inquiry 
into the validity of disputed concessions, 
In 1890 it confirmed the concession in ques- 
tion. By deed of cession the grantees 
transferred the area comprised in it, includ- 
ing the territory in dispute, but excepting 
rtain distinct areas which had previously 
te transferred to others, to the second 
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respondents, Ungwane was succeeded by 
his son, Sobhuza, the appellant, who is the 
present King or paramount ohief. 

When the Boer War broke out in 1893 
Swaziland had for some years come to be 
under the Protectorate of thé South African 
Republic. This was the result of the con- , 
vention of 1894 between the Republic and 
the British Government. After the conquest 
and annexation of that Republic, by Order 
in Oouncil of 25th June, 1903, the Orown, 
on the recital that by the conquest and 
annexation all rights and powers of the 
South African Republic had passed to the 
British Sovereign, ordered that the Gov- 
ernor administering the Transvaal might 
exercise all powers and jurisdictions of the 
Crown and takeall such measures and do 
all such things as were lawful and’ in the 
interest of His Majesty's service, as he might 
think, subject to instructions, expedient, 
The Governor was expressly empowered by 
proclamation to provide for the adminis- 
tration of justice, the raising of revenue, 
and generally for the peace, order and 
good Government of Swaziland, and of all 
persons therein, including the prohibition 
and punishment of acts tending to disturb 
the public peace. He was, in issuing such 
proclamations, to respect any native laws 
by ‘which the civil relations of any native 
chiefs, tribes or populations under His 
Majesty's protection were regulated, except 
so faras thesame might be incompatible 
with the due exercise of His Majesty's 
power and jurisdiction orclearly injurious 
to the welfare ofthe natives. Such pro- 
clamations were to be published and might 
be disallowed or modified by the Sovereign. 

By Order in QOornsil of 1st December, 
1906, the powers givea to the Governor ad- 
ministering the Transvaal were transferred 
to the High Commissioner for South Africa. ` 

By asubsequent Order in Council of 2nd 
November, 1907, on the recital that it was 
intended that portions of certain lands in 
Bwaziland, the subject of concessions or 
kon made by paramount chiefs and con- 
‘firmed by the Chief Oourt under the organic 
proclamation of 1890, should be set apart 
and demarcated for the exclusive use and 
occupation of natives, and that the remain- 
ing portions should be granted or leased to 
European persons claiming rights under 
such concessions or should be held by the 
High Oommissioner for South Africa, His 
Majesty, by virtue of the powers veated in 
His Majesty under the Foreign Jurisdic- 
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tion Act or otherwise, ordered that all rights 
in any land in the said territory, not being 
land set apart and demarcated by the 
authority of the High Commissioner tor the 
sole and exclusive occupation of the natives, 
and proclaimed as Crown lands, and also 
in any land within the. territory lawfully 
transferred to or expropriated by the High 
Commissioner in exercise of the powers 
vested in him by proclamation or otherwise 
for the peace, order, and good Government 
of the territory, should vest in and be exer- 
cised by the High Commissioner, who might 
make grants or leases of such lands. 

By proclamation of the High Oommis- 
sioner made on 16th March, 1917, certain 
areas were proclaimed as Orown lands, and 
among these areas was a portion of the 
lands included in the Unallotted Lands 
Concession of 1889. This had been in 1909 
expropriated by notice given by the High 
Commissioner under the powers vested in 
the Governor ofthe Transvaal by the Order 
in Oouncil of 25th June, 1903, the exercise 
of which he had provided for by Bwaziland 
Proclamation No. 3 of 1904. Under a Orown 
‘grant of 16th March, 1917, the High Com- 
missioner granted to the second respondents 
a partof the land subject to the conces- 
Bion and now in dispute, a8 compensation 
for lands which they had relinquished in 
his favour. By proclamation promulgated 
on the same date the High Commissioner 
had proclaimed to be Orown land the por- 
tion of the unallotted land included ın the 
original Unallotted Lands Concession, and 
this portion included the land granted as 
compensation to the second respondents 
and now in dispute. 

The principles of constitutional law laid 
down in the earlier part of their Lordships’ 
judgment render it in their opinion impos- 
sible to maintain the argument submitted 
for the appellant. That argument is that 
the Crown hasno powers over Swaziland, 
except those which it had under the con- 
ventions and those which it acquired by the 
conquest of the South African Republic. 
The limitation in the convention of 1894 on 
interference with the rights and laws and 
customs of the natives cannot legally inter- 
fere with a subsequent exercise of the soye- 
reign powers of the Crown, or invalidate 


subsequent Orders in Oouncil But if this , 


be true it makes an end of the appellant's 
case, Forthe Order in Council of 1907, 
after providing for power to set apart cer- 
' tein lands in Bwa iland, the subject of con- 
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cessions by the paramount chiefs, enabled 
the High Commissioner to acquire the re- 
maining land and to deal with it. He had, 
therefore, ful] power to make the Crown 
Grant of 16th March, 1917. The power of 
the Orown to enable him to do so was exer- 
cised either under the Foreign Jurisdiction 
Act, or as an act of State which cannot be ' 
questioned in a Court of Law. The Orown 
could not, excepting by Statute, deprive 
itself of freedom to make Orders in Coun- 
cul, even when these were inconsistent with 
previous Orders. 

Their Lordships will humbly advise His 
Majesty that this appeal should be dismiss~ 
ed. As the question involved is concerned 
with constitutional issues and is of far- 
reaching public interest, they will advise, 
following precedents in other cases, that 
there should be no costs of the appeal. 

A. N. A, Appeal dismissed. 

Solicitor forthe Appellant:—Mr. E. F, 
Hunt. i 

Solicitor for the Respondents :—The 
Treasury Solicitor. 


MADRAS HIGH COURT. 
Oivit Ravision Pstittons Nos. 665 AND 
666 oF 1924, 
: May 3, 1926. 
Present:—Mr. Justice Ramesam. 
MADDUR KRISHNAMMAL BY AGANT 
BITARAMA OHETTY-PmrTIONER | 


versus ` 
Tas COLLECTOR or COIMBATORE 
— RASPONDANT. s 

Land Acquisition Act (I of 1894), ss. 18, SI— Award 
by Land Acquuniton r- Statement of clamant 
refusing toiaks amount and expressing intemivon io 
contest matter before District Court, w T constitutes 
Tepania Aah ls . 

here, in certain land acquisition proceedings, 
on notice of the award by the Land Acquisition 
Officer being served on the claimant, the claimant 
sent a petition stating "I will not receive the amount 
but will contest the matter mn the District Court," 

Held, that there was a requisition, although ım- 
pled for reference to the District Judge within the 
EON ERE of s. 18 of the Land Acquisition Act. [p. 271, 
col. 1. 

Petitions, under s. 115 of Act V of 1908, 
praying the High Oourt to revise the orders 
of the District Court, Coimbatore, dated ihe 
28th January, 1924, in (1) I. A. No. 382 of 
1823, in O. P. No. 45 of 1923 in Compensa- 
tion Case No.3 of 1926 and (2) in O. P, 


- 


4 

sho 
‘No. 45 of 1928 in the said Compensation 
- Case No. 8 of 1923. 

Mr. T. M. Krishnaswami Iyer, for the 
Petitioner. 

The Government Pleader, for the Re- 
spondent. 

JUDGMENT.—These two petitions 
arise out of the same matter. It would be 
convenient toset out the facta. The Taluk 
:Board of Kollegal applied for the acqui- 
-sition of some sites for public purposes. 
‘Land acquisition proceedings were taken 
under the Act and an award passed on 
the 16th February, 1923. Notices of the 
award were duly served on the parties but 
they did not appear on that date. Weare 
now concerned only with one of those par- 
ties. The parties including the present 
‘petitioners put in petitions objecting 
to the amounts of compensation. This 
is the statement. made by the Revenue 
Divisional Officer in his letter dated the 
26th February, 1923. The letter . gives 
further information about the proper values 
of the three sites and tha second site is the 
site of the petitioner. I, therefore, infer 
that the petitioner also sent petitions like 
the others when the letter of the 26th Feb- 
ruary, 1923 was received by the District 
Judge. He returned it to the Revenue Divi- 
sional Officer with the following endorse- 
ment. "It does not appear from the letter 
of reference whether under gs. 18 of the 
Act the claimante asked by written appli- 
cation fora reference to this Court." The 
originalletter and the endorsement were 
again returned to the District Judge 
by the Revenue Divisional Officer with 
this endorsement. “Resubmitted with sepa- 
rate reference for each case............... 
The parties have not applied for a refer- 
‘ence to the" District Oourt though they 
‘take dbjections to the amount of compen- 
‘sation awarded to.them and as such the 
cases come under s. 31 (2) of the Land 
Acquisition Act. 

When this was received by the District 
Judge notice was ordered to the claim- 
ant. On the 23rd August the claimant 
appeared by a Vakil The Vakil finding 
that the only reference was under s. 3! (2) 
took time and filed another petition dated 
the 28th August with an affidavit. It 
was stated in this affidavit that the peti- 
tioner filed a petition on the 24th Feb- 
ruary to the Revenue Divisional Officer 
and she filed an office copy ofthe petition 
with a Certificate et posting. She con- 
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tended that ghe requested a reference to 
the District Judge in that petition ‘and 


she further prayed that her present peti- 
tion may be taken as one under s. 18 of the 


‘Act even if the petition of 24th February 


did not amount to an application for 
reference, On the 29th September re- 
cords were called for. They’ were re- 


‘ceived but as no copy of the petition of 


the 24th February was found, the Judge 
asked the Ravenne Divisional Officer to 
make a further search for the particular 
petition. The Revenue Divisional ‘Officer 
reported that all the papers with him have 
been sent on the 29th January, 1924. Apart 
from the certificate of posting and hér. 
private copy of the petition, in view of 
the statement by the Revenue Divisional 
Officer in the letter dated 26th February, 
there is no doubt that by the 26th Febru- 
ary there was a petition to the Revenue 
Divisional Officer sent by the present peti- 
tioner and it is not now traceable. That 
being so, I think E may accept the private 
copy she produces as the correct copy. 
Tbe ground on which the District Judge 
passed his orderis that this petition does 
not amountto a requisition for refererice 
under s. 18. His translation of the material 
sentence is "I will: not receive the amount 
but will contest the matter in the Diatriót 
Court.” The petition itself has been Min 
lated here which says:—'" We shall en 
a Vakil and conduct the suit in the 2 
triot Court.” I' do not think there is much 
difference between the translation "here 
and in the District Court and I think that 
both implied that. she meant to fight 
out the question of value in the District 
Court. She can carry on such a fight only 
if the matter ia referred to the Diatrict 
Judge. Herstatement, therefore, implies a 
request tothe Revenue Divisional Officer 
to send the papers to the District Court, 
No doubt it would have been better if she 
did not leave it to be implied but made 
it express. But it is now clear tbat the 
Revenue Divisional Officer did understand 
it to be a requisition for reference under 
s. 18, for he concludes his letter- of the 
26th February thus:—‘In these ‘circtfm: 
stances I submit under s. 18 of the 'AGE?T 
of 1894 that the matter may be kindly 
adjudicated by you. A copy of the award 
is enclosed herewith.” It may be-that 
the section itself was not -mentionéd- in Bg 
porast but from the spirit of it, ‘itought: tā 
e construed as a ‘petition’: ‘anders, 16, 
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The ‘Revenue Divisional Officer did so 
construe it. On the return of the letter by 
the District Judge, he seems to have gone 
back on his first opinion and thought that 
the only reference he is entitled to make 
was under s. 31 (2) but it seems to be that 
these are cases where the first thoughts 
are the best. I think the Revenue Divi- 
sional Officer's first understanding of the 
petition was right. I think there is an 
obvious requision for reference to the Dis- 

‘trict Judge, I alow the petition O. R P. 
No. 665 of 1924 and that will go back for 
ien according to law. 

ivil Revision Petition No. 666 of 1924 
requires no order. 

Ithink the respondent should pey the 
costs of the petitioner in C. R P No. 065 
of 1924. The costs of the lower Court 
will abide the result. In estimating the 
costa of this Court the petitioner will have 
also the costs of the documents in O. R. P. 
No. 668 of 1924, as if they are part in 0. 


R. P. No. 665. 
Y. N. Y. Petition allowed. 
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OUDH HIGH COURT. 
. Sxconp Orvin APPBAL No. 503 or 1925. 
AND 
. MiscgLLANBOUS ÁPPBAL No. 31 or 1826. 
"November 24, 1920. 
Present:—Mr. Justice Raza and 
. Mr. Justice Misra. 
BHABHUTI—PLAINTIFF—APPBLLANT 
versus 
“GUR DAS88—DnrB858DANT—REBPONDBNT. 
^A peal— Review filed after eu edo of appeal Ri At 
of Gan to decide review— Proper remedy 
tion—Ezecution of bond, D payman 
"S an application for review is tiled pay an appeal 
been filed by the applicant or the opposite 
x the Court to which the application for review 
Emade has no jurisdiction to entertain the applica- 
tion and must direct the LS to seek his remedy 


in ee Appellate Oort. [ 
arju rasad v. el A Tal dy and Ujagar v. 


Ran Daka (2), ened 
‘The mere execution of a bond fora joint debt does 
not constitute payment of the debt so as to entitle 
the executant to maintain a suit for contribution 
against his co-contrector. [p. 273, coL 1.] 
"Jagannath Kuar v. Sheo Singh (5), followed. 
“Appeal from a decree of the Additional 
Subordinate Judge, Gonda, dated the 19th. 
August, 1925, mo ifying that ofthe. Munsif, 


Gonda, dated the 30th April, 1925, 
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_deed of mortgage. 


Ey 
Er 

Mr. S. N. Roy, for the Appellant. . 

Mr, L. S. Misra, for the Respondent; 

JUDGMENT.—These two appeals arise 
out of the same suit under the following 
circumstances:— 

One afusammrt Indarbasiexecuted a mort- 
gage-deed with possession on the 29th Janu- 
ary, 1918, in respect of'a four-annas share 
in village Gauria and a four-annas share 
in village Solehri situate in District Gonda, 
for Rs 5,000. The mortgage was in favour 
of three persons, namely, Gonge, Bhabnuti, 
plaintiff, and Gurdass, defendant No. 1. One 
Har Oharan who happened to be the rever- 
sionary heir of Musammat Indarbasi'a hus- 
band joined her in the execution of the said 
Gonge, one of the mort- 
gagees, paid half the consideration money, 
namely, Rs. 2,500; and hia interest in the 
mortgage, therefore, extended to a Half. 
The other mortgugees, namely, the plaintiff 
and defendant No.1 who are first cousins 
undertook to pay the other half of the con- 
sideration, viz, Rs. 2,500 and thus became 
interested in the remaining half. The con- 
sideration of Rs. 2,500 which was to be paid 
by the two latter mortgagees, was, as entered 
in the mortgage-deed, made payable in the 
following manner: Rs. 1,100 were to. be 
credited on account of the decrees held by 
the plaintiff against the mortgagor, Musams 
mat Indarbasi,and Rs, 380 were similarly 
to be credited on account of a decree held 
by defendant No. 1 against her. The re- 
maining sum of Rs, 1,020 was to be paid: at 
the directiom of the mortgagor to various, 
persons. Rupees 500 were made payable to 
one Mahabir, Rs. 370 to one Bhaiya Harbhan 
Dutt on account of a decree for arrears of 
rent held by him against the mortgagoreaand 
Rs. 150 to another creditor named Gaya 
Singh. Itis admitted between the parties 
to the suit that out of the sum of Rs. 1,020, 
Rs, 500 were paid to Mahapir by the plainte ' 
if alone by executing a deed of mortgage, 
dated 29th July, 1918; in respect of his own 
property for a sum of Rs. 100 which includ- 
ed Rs. 500 due from the mortgagor, Musam- 
mat Indarbasi, and which had. been made 
payable under the deed of mortgage dated 


.the 29th January, 1918, that a eum of Rs. 370 


due to Bhaiya Harbhan Dutt on &8ecount-of 
his decree for arrears of rentagainst Musam- 
mat Indarbasi, was paid by the plaintiff 
and defendant No. 1 half and half; and that 
a sum of.Rs 150 made payable to Gaya 
Singh was.paid neither by the plaintiff nor 
by defendant No. lsince the said sum hag 
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become barred by limitation. The plaint- 
iffa case, therefore, was that out of the 
consideration money of Ra. 2,500 which was 
ayable, Rs. 2,350 were actually paid by 
Be and defendant No. 1; that towards 
this latter sum the plaintiff had contributed 
Rs. 1,785 as detailed above and defendant 
No. l only Rs. 565; and that the plaintiff, 
therefore, was entitled to a decree for 
Re. 610 against defendant No. lon account 
of his (plaintiff's) payment in excess of his 
share. The plaintiff, therefore, claimed a 
decree for this sum together with interest, 
The suit was brought by him on the 22nd 
December, 1924. . 

Defendant No. 1, who is the principal 
defendant in the case, denied the excess 
payment and pleaded limitation in his de- 
fenoe. 

The learned Munsif of Gonda, who tried 
the suit, passed a decree dated the 30th 
April, 1925, in favour of the plaintiff for 
Rs. 508 and proportionate' costs against 
defendant No. 1. The matter was carried 
in appeal by defendant No land Mr. Ahmed 


Karim, the learned Additional Subordinate 


Judge of Gonda, by his decree, dated the 
1Yth of August, 1925, allowed the appeal to 
this extent that he granted a decree to the 
plaintiff for only Re. 185 and proportionate 
costs and dismissed the rest of his claim. 

On the 18th September, 1925, the defend- 

' &nt applied for & review to the same Court 
and on the 12th March, 1926, Mr. Shaukat 
Husain, who had in the meanwhile succeed- 
ed Mr. Ahmad Karim, the Additional Sub- 
ordinate Judge, accepted the application for 
review and reduced the sum decreed by his 
predecessor to Hs, 3b only. '. ] 

Tae plaintiff, being dissatisfled with the 
decree passed in appeal by Mr. Ahmad 
Karim, filed a second appeal in this Court 

eon the z8th October, 1925. The defendant 
also filed orose,objections in the second 
appeal to the decree passed against him by 
. Ahmad Karim, The plaintiff filed also 
a miscellaneous appeal on the 24th July, 
1926, against the order of Mr. Shaukat 
Husain, dated the 12th March, 1926, - 
Both the appeals have been set down 


for hearing before us at one and the same, 


time. 

The learned lf efen: 
respondent took a preliminary objection to 
the effect thatthe plaintiff's appeal against 
the decree passed by Mr. Ahmad 
„as not maintainable,on the ground that 
that deoree had been superseded by the 

A 
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Counsel: for the defendant- 
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latter decree passed on review by Mr. Shau- 
kat Husain, and that the only subsisting 
decree against which the plaintiff could 
appeal was thislatter decree. The learned 
Pleader for the plaintiff appellant urged in 
reply that the order passed by Mr. Shaukat 
Husain on the 12th March, 1926, granting a 
review of the judgment was an erroneous 
order. since he had no jurisdiction. to hear 
the application for review. after a second 
appeal had been filed in this Court against 
the decree of Mr. Ahmad Karim and conse- 
quently the decree passed in review was 
inoperative. 

We are of opinion that the preliminary 
objection taken by the learned Counsel for 
the respondent cannot be sustained. In 
Sarju Prasad v. Sheo Charan Lal (1) a Bench 
of the Oourt of the Judicial Commissioner 
of Oudh consisting of Mr. Ohamier (now 
Sir Edward, Ohamier) and .Mr. Rustomjee 
held thatif an application for review was 
filed after an appeal had been filed either 
by the applicant or by the opposite party, 
the Oourt,to which the application for re- 
view was made should decline to proceed 
with the application until the appeal has 
been heard and should direct him to obtain 
the relief which he desires by means of 
review, by filing cross-objections to the 
same effect. This view was followed ina. 
later case decided by the same Court by 
Mr. Ohamier, A. J. O. (now Bir Edward 
Ohamier) in Ujagar v. Ram Sahai (2). In 
that case the plaintiff respondent obtained 
a decree for a particular Bum from the 
Court of the Munsif and appealed to the 
Subordinate Judge claiming a larger sum 
than had been found due to him by the 
Munsif. After the notice of appeal had 
been served upon the defendants they ap- 
plied to the Munsif for a review of his judg- 
ment, He admitted the application and 
set aside his deeree, Meanwhile the re- 
spondent’s appeal had been taken up by the 
Bubordinate Judge and the decree of the 
Munsif was co ed. The plaintiff ap- 
pealed against the order of the Munsif 
granting the review and the, second decree 
of the Munsif was set aside in appeal. 
Mr. Ohamier (now Bir Edward Qhamier) 
held thatthe Munsif had no jurisdiction to 
entertain the application for review, and 
observed that if an application for review 


-could be maintainable under those circum- 


stances, it would be open to a Court of first 


(1) 7 O. C. 299. 
(3) 11 Ind, Cas, 343; 14. 106, 
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instance on an application for review to 
.Supersede the decision of an Appellate 
ora second Appellate Court and fhe remedy 
left -to the High Court would, in such a 
case, be only to interfere in revision. We 
arein entire agreement with this view and 
hold that Mr. Shaukat Husain had no juris- 
diction to hear the application for review 
when a second appeal againstthe decree of 
Mr. Ahmad Karim had already been filed 
in this Court by the plaintiff-appellant. 
In our opinion the proper course, which 
Mr, Shaukat Husain should have taken, 
would have been to direct the defendant- 
respondent, who had applied for a review 
of the judgment before him, to seek his 
remedy by filing cross-objections in the 
appeal filed by the plaintiff- appelant as has 
actually been dode br bun We, therefore, 
hold that the decree r by Mr. Shaukat 
Husain on the application for review of the 
judgment is a decree bad in law and which 
hehad no jurisdiction to pass. We, there- 
fore, set aside that decree and treat the 
decree passed by Mr, Ahmad Karim on the 
19th August, 1925, as still a subsisting de- 


‘cree against ‘which the second appeal filed: 


by the plaintiff-appellant is fully maintain- 
' able. “We, therefore, overrule the prelimi- 
, nary objection and decree the plaintiff's 
appeal (Miscellaneous No. 31 of 1926) and 
set aside the decree passed by Mr Shaukat 
“Husain on the 12th March, 1926. The 
plaintiff-appellant will receive his costs 
. from the respondent. 

e now proceed to decide the Second 
Appeal No. 503 of 1925 filed by the plaintiff- 
appellant against the decree of Mr Ahmad 
Karim, dated the lyth of August, 1925. 

It appears to us to be quite clear from 
the account which we have given in the 
“earlier portion of our judgment that the 
plaintiff has actually paid a sum of Rs. 610 
in excess of his half share, which sum in 


' the ordinary circumstances he would: be 


entitled to recover from defendant No. 1, 
: were it not for certain reasons which we are 
' now going to mention. 
The sum of Rs. 610 which the plaintif 
' claims on account of excess payment con- 
' gists of Ra. 500 alleged by him to have been 
| paid to bir by, his executing a mort- 
gage-deed in his favour onthe 29th of July, 
1918, and of Ra. 110 paid to Bhaya Harbhan 


e Dütt'on account of his decree for arrears 


ofrent in the year 1924. It appears that 
after the execution of the deed in favour of 
Mahabir the plaintiffappellant paid him 


18 
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‘for Rs. 332 


273 


Rs. 168 and on the 17th September, 1924, 
groontedenothermortgage deed in hisfavour 
The intiff-appeliant has 
not, however, been able to establish the date 
of ‘payment of Rs. 168, and, although we 
have carefully examined the record we are 
unable to find any proof as to the date when 
this sum was actually paid. Under Art. 61 
of the First Schedule to the Indian Limita- 
tion Act, IX of 1908, the period for recovery 
of asum paid by the plaintiff for the use 
of the defendant is three years from the date 
when the money is paid. The defendant 
expressly pleaded limitation in defence and 
in order to obtain a decree for the sum 
claimed by the plaintiff it was incumbent 
upon him .to establish the date when such 
payment was made and thereby to satisfy 
the Oourt that his claim for recovery of 
that amount was within limitation, We, 
therefore, reject the plaintiffs claim for 
Rs. 168 as being barred by limitation. 
Regarding the sum of Rs. 332 we are of 
opinion that the view taken by the learned 
Additional Subordinate Judge (Mr. Ahinad 
Karim) is correct. Relying on a case re- 
ported as Jagannath Kuar v. Sheo Singh 
(3) he held that the mere execution of a 
bond by the plaintiff-appellant was nota 


| payment for which contribution could be 


claimed. Mr. Lindsay, J. O. (now Mr. 
Justice Lindsay) in that case relied upon 
two cases, one reported as Taylor v. Higgins 
(4) and the other as Mazwell v. Jameson 
(5). In the last mentioned case the facts 
were as follows: Maxwell, Jameson and 
two other persons gave-a joint and several 
promissory note to a certain firm of Bankers. 
Some time later Maxwell took up the note 
and gave his own bond to the firm under- 
taking to pay the sum by a certain date, 
No money was, in fact, paid by Maxwell*to 
the Bankers either on account of the bond 
or on account‘ of the promissory note before 
the action against the defendant Jameson 
was begun. It was held that the suit was 
not maintainable and until the plaintiff had 
paid money on the bond he could not 
maintain an action for money paid in order 
to recover contribution against any of the 
other makers of the original note. In 
delivering judgment in that case Bayley, J., 
remarked as follows:— 

"No money has- yet come out of the plaint- 
iff'a pocket, and non constat that any ever 
(9 e Oan dU Xa Rr 1$ O. O. 44. 

1802) 102 E. R. 562, 3 East 1 
(5) fisi 108 E. R. 988; *?B.& Ald. 5l. 
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will; for if he recovers from the defendant 
in the present action, still it is possible that 
he may never pay it ove: to Batson and Oo., 
The time for his remedy against the de- 
fendant has not yet arrived.” . 

Abbott, J., in the same case observed that 
“the giving of a new security which ex- 
tinguished the old debt was not the same 
thing as payment.” 

Relying upon these observations we hold 
that, on the date when the suit was brought, 
the plaintiff-appellant had no cause of 
action for basing his contribution suit 
against defendant No. 1 on the ground of 
his having executed the deed for Rs. 332 on 
ne 17th September, 1924, in favour of 

ahabir, The learned Pleader for the ap- 

t stated during the course of argu- 
Aja that his client had paid the sum due 
to Mahabir under the said deed after the 
If this is a 
fact the remedy is quite open to the appel- 
lant to bring, if so advised, a fresh suit for 
the recovery of the said sum against the 
defendant-respondent, - 

Regarding the sum of Rs, 110 the appel- 
lant has, in our opinion, made out his case 
and he is entitled to & decree in respect of 
the said sum. 

We, therefore, set aside the decrees 
by the learned Munsif on the 30th April, 
1925, and that passed by the learned Addi- 
tional Subordinate J udge (Mr. Ahmad 
Karim) on the 1¥th August, 1925, and in 
lieu thereof grant to the plaintiff appellant 
& decree for Rs. 1i0 with proportionate 
costs against defendant No.1. The plaint- 
iff-appellant will receive his costa on this 
sum and pay those of the defendant-re- 
spondentin respect of the sum for which his 
claim has been dismissed, in all the three 
Qourts, The croes-objections are also dis- 
missed with costs. 

Appeal No. 81 allowed: 
Appeal No. 508 partiy allowed. 





MADRAS HIGH COURT. 
SxooNp Olvin APPHAL No. 1550 oF 1923. 
April 6, 1926. 

Present:—Mr. Justice Devadoss. 
ARUNAOHALA DOA TA PAETA kii 
APPELLANT 
versus 
PAOHAYAMMAL AND OTHERB— 
DarsNbANTS—HRKBFONDENTS, 

Construction —Dsesd of sattlement—Gt 


to minor— 


ARUNAOHALA PRATAR | 9. PA es eel 


T99 L. 0.1926] 


till after- majority— 
vested or contingent. 

" In a deed of settlement it was provided as fol- 

OWE :— 

My daughter P and S, son of my deceased daughter, 
are entitled to get- my ‘properties P and her heirs 
from this day shall enjoy with absolute rights and 

owers of alienation properties in Schedule A.. .. S on 

attaining majority shall enjoy with sbsolute rights 
with porrers of alienation properties in Schedule B . 
A Schedule properties have been delivered to P and B 
Dehsd ale properties to my soh-in-law on behalf of 

. They should enjoy the wholeof the properties 

= ‘stated above P and his heirs and my son-in-law 
as guardian of 8 should give us (self and wife tor 
our maintenance 10 kalame of paddy and Ra 
cash. S died while yeta minor. On a pepak pan 
of the Will: 

Held, that although possession as the minor 
was postponed till he attained majority, he 
not merely a contingent interest but a vested interest 
in the property WE CR on IB dOh pened to his.heir- 
at-law. [p 276, col. 1] 


Second appeal against a’ decree of the 
District Court, West Tanjore at Te, 
in A. 8. No 162 of 1921, preferred 
that of the Court of the Addition Sub. 
ordinate Judge, Tanjore, in O. S. No. 55 
of 1919 (O. S. No. 13 of 1819 on the file of 
the Sub-Oourt, Kumbakonam). 

i Mr. 8. Subramania Atyar, for the Appel- 
ant. 

Mr. S. Varadachariar, for the Respond- 
enta, 


JUDGMENT.—The main question in 
this appeal is as to the construction of & 
clause in a settlement deed, Ex. A, dated 
6th August, 1914. The literal translation 
of the clause is "my second daughter's 
Bon Swaminathan on his attaining major- 
ity shall enjoy with absolute rights enabl- 
ing him to make gifts, sell, ete., the house, 
house-site, etc. nanja, punja lands men- 
tioned in Schedule B." Swaminathan died 
before attaining majority and his. father 
has brought this suit for the recovery of 
the property settled on him inasmuch as he 
had a vested: interest in the property and 
that he being the heir of his son is entitled 
toit. The Subordinate Judge held that 
Swaminathan had acquired a vested interest 
in the property and decreed the plaintiffs 
suit. On appeal the learned District Judge 
held that Swaminathan had only a con- 
tingent interest and as he died before he 
came of age the settlement in his favour 
did not take effect and dismissed the plaint- 
iff's suit. 

In construing this clause the tenor of the 
whole document has to be taken into con- 
sideration. In the preamble of the docu- 


[99 L C. 1827] 


ment, the following clause occurs “I have 
no mble heirs. I had two dau hters, name- 
ly, Pachayammal and Puva Of these 
Pavalis dead. She has a minor son aged 
13 years, named Swaminathan. These two 
are entitled to get my properties according 
to law. In order that they may obtain 
them and live happily and for my benefit 
in the other world I have made the follow- 
ing arrangements.” Olause lis ''Paohay- 
ammal and her heirs from this day shall 
enjoy with absolute rights and powers of 
alienation by gift....... .the nanja and 
punja lands described in Schedule A.” Then 
the second clause relating to Swaminathan 
immediately follows cl. 1 in favour of 
Pachayammal. 

The third clause provides for the manage- 
ment of some charities. 

The fifth clause reads as follows:—“I 
have this day delivered the A Schedule 
properties to Pachayammal, the B Schedule 
properties to Karuppanna Udayar, Pacha- 
yammal’s husband and my son-in-law on 
behalf of the minor Swaminathan and the 
O Schedule properties for the charities to 
Pachayammal and Karuppanna Udayar for 
the minor. They should enjoy the whole 
ofthe properties as stated above and Pachay- 
ammal and her heirs and Karuppanna 
Udayar as guardian of minor Swaminathan 
should give us for our maintenance 10 
kalams of paddy and Rs. 20 in cash every 
year out of the income of the lands after 
deducting Birkar kist, etc." f 

From the nature of the document it is 
clear that the settlor wanted to divide the 
properties between Pachayammal the sur- 
viving daughter and the son of the pre- 
deceased daughter. In the case of Pachay- 
ammal possession was handed over from 
the date of the document and in the case of 
Swaminathan, the minor grandson, posses- 
Bion was postponed till he attained majority. 

'The contention on behalf of the respond- 
ent is that Swaminathan was to become 
entitled to the property settled on him only 
on his attaining majority and he having 

. died before attaining majority, his heir is 
not entitled to it. In the document itself 
there is nothing to indicate that the inten- 
tion of the settlor was that Swaminathan 
should have a vested interest only on his 
attaining majority. In this conneotion we 
have to consider what the forceof the tamil 
word used in the document is. The word 
used is “Anubhavithukollukirathu.” The 
nominative of that is ‘the minor son.” The 
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word means that the minor son shall enjoy 
(the properties) and not shall become entitl- 
ed (to it). The word that is common used 
to denote to " inherit" or “become entitled 
to" is  Adaikirathu", It the settlor intended 
that Swaminathan should bs entitled to the 
property only on his attaining majority then 
the word "Anubhavithukollukirathu" would 
not have been used but the word “Adatki- 
rathu" or some other words which would in- 
dicate that he was to become entitled to the 
property on the happening of a certain event, 
whether majority or anything else would 
have been used. ln construing the clause 
ofa Hindu Will or settlement the Court 
should not overlook the habits, customs and 
prejudices of the people and the motives 
and reasons which influence them in Pane 


‘bequests or settlements. No Hindu woul 


contemplate with equanimity the death of 
his grandson when he makes a bequest 
or settlement in his favour. He would be 
shocked at the very idea of his son or 
grandson dying without enjoying the pro- 
perty. There isa strong prejudice against 
the contemplation of the contingency of a. 
beneficiary, whether son or grandson or 
daughter or grand-daughter dying in the 
lifetime of the settlor or dying before he 
or she takes the benefit under a settlement. 
In this case the settlor could not have pos- 
sibly imagined that Swaminathan would 
die before attaining majority as the very 
idea of his son or grandson dying before 
he. gets the benefit under a dooüment is 
repugnant to Hindu sentiment, no Hindu 
would ordinarily make-a bequest over in 
case the legatee dies before a certain thing 
happens Ia construing Hindu settlements 
and Wills we should not apply wholesale 
all those considerations which would app 
to the construction of English Wills or 
Wills drawn up by ‘Attorneys or Vakila. 
Where a settlement is made in the mofussil 
the document is generally drawn up by @ 
karnam or Village Lawyer and the idea 
ofa gift failing and the necessity for pro- 
viding for a gift over in case of such failure 
very seldom enters into the mind of the 
settlor or the persons who advise him. As 
I have said above it would be considered 
very inauspicious to imagine that a legatee 
might not get the benefit of the legacy and 
this consideration applies with greater force 
toa settlement by a person who wants to 
benefit his daughter and grandson. 

The intention of the settlor can be gather- 
ed from para. 5 of the document. Thereby 


` 


d 
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he hands over A Schedule properties to his 
daughter Pachayammal and B Schedule 
properties are deliveréd. to Karuppanns 
Udayar on behalf of the minor. It is, 
therefore, clear that poebession of the pro- 


: mn was handed over to the minor ` 


waminathan through Karuppanna Udayar. 
The recital of para. 5 “they should enjoy 


he whole of the properties as stated above, . 


and Pachayammal and her heirs and Karup- 
panna Udayar as ian of minor Swami- 
nathan should give us for our mainten- 
ance 10 kalams of paddy and Bs. 20 in cash 
every year out of the income of the lands 
er deducting Sirkar kist,eto.," makes 
it quite clear that the intention of the 
gettlor was to yest the property in the 
minor. Ona careful reading of the docu- 


' ment, Ex. A, itis clear to my mind that 


Hi settlor handed over the property to Karup- 


_ panna Udayar on b 
cl. 2 refers only to the enjoyment and not to 
_ the vesting of the property. 


of the minor and 


I, therefore, hold that Swaminathan took 


, a vested interest in the property.in Schedule 
 Bastheterms of Ex. A areclear. It is un-. 


necessary to consider in detail all the cases 


` relied on by the appellant and respondent. 


In Harris v. Brown fp a teatator by his 
Will provided “ that all his residuary estate 
‘ahall descend in equal shares to the 


eldest son to be born to each of the 


daughters of my late brother who are now 
alive. 


. after their birth, remain under the control 


. ofthe executor until they attain majority | 


TY ee 


“d. 15 ofthe Will the téstator declared that 


.,8lL purposes.’ The 


ja the abar whi 


ma 


at the expiry of 21 years and. whenever 
the eldest son of any of the. ladies shall 
attain majority, the executor will make over 
his share to him to his satisfaction.’ By 


‘until the majority of whoever may be the 
eldest at the time amongst the sons of my 
brother's daughters, the estate shall remain 
nthehands of theexecutorabsolutely and for 


suspended by the direction that. the estate 


. should remain in the hands ofthe executor 


who should “make over.the share" of each on 


his attaining 21 years. Those words merely’ 
gnd enjoyment of . 


pointed to, the p 
ı had already. been vested., 
In Kolla Subramaniam Chetti v. Thella- 
yakulu Bubramaniam Chetti (2) a Hindu 


a) 28-0. 821; 28 L-A. 159; 50; W.N? 739; 13 Bom. L. 
. 0). 


> R.808; 8 8 Bar, P- O. J. 91 


à M D34; 6 Tadi Jar 18; Lind, Dee. (sa) 9L 


ARUNAOHALA UDAYAR ?. FACHAYAMMAT, 


Ex. A cannot’ be interpreted to'm 


.The sons of those daughters shall 


vy Council held that, 
'the vesting of the estate in the son was not 


[99 L C. 1937] 


testator appointed executors to conduct his 
affairs and directed them to pay during the 
lifetime of his junior widow a monthly 
payment for life and after the death of the 
junior wife, the executors were directed to 
divide the property in equal shares bétween 
them and’ continue to enjoy the’ same in 
equal shares. The executors died durin 

the.lifetime of the junior wife. It was hela 
that the executors had a vested ‘interest i in 
the property and that ‘their heirs were 
entitled to the property. See 'also- Cally 


‘Nath Naugh Chowdhry vy. Chunder’ Näh 


Naugh Chowdhry (3). 
Mr. Varadachariar for the respondéht 


Telies upon In re Francis, . Francis v. 


Francis (4) as supporting his cotiténtion; 
In that case the “testator ' dena FRE 


specified free-hold houses to his pi da 
when she shall attain the age of 25 oa y 


with similar devises of other frée-hold'honses 


to another niece and nephew. Mr. Justice 
Swinfon Eady held’ that it was A “Gor 
gent bequeat. at cage has ido applica- 
tion tothe present case as the worde.: in 
dn that 
minor Swaminathan was to get the pro 
on his attaining ' A = af Enj 
Will the words gener ay need ,be- 
queath or devise such an euch d pro, pé io 
80 and só on his attainig majority ot w. 
héattains 25 years of age." In In re Francis 


Francis v. Francis (4) as observed - "by. ihe 


Lord (Justice "there is’ nothing ‘to ' ntrol 
tlie effect of the words of the contin gáncy.' 
Here as observed alreddy cl: KA makes it 


quite clear what the intention ‘of the teata- 


tor was. 

Mr. Subramania Iyer raises ihe. conten- 
tion that Swaminathan was given & portion 
of the income and, therefore, the’ getilement 
came within the exteption tó, 8, 21 of ^ “the 
Transfer of Property Act. "the Bettle- 
ment there is- no direction for the whélé or 
any portion of thé income being givet for 
the maintenance òf Swamina “during 
his minority and, therefore, it is unueces- 
sary to consider the cases relied upon b 
him, Pearson v. Dolman (5) and' In re Holta 
Estate, Sm ka kk (6). Where "any 

48) 80. 378; 10 OL: R. m7, $i Shome L'R. 229; 6 
Ind. Jur..407, 4 Ind. Deo. Qe g) 

YD (2905) 3 Oh. 295; 74 L. J. Ob. 487; 55W. É. sni; 

5) (1867) 3 ` Ba 315; $6 L-J. ‘Ohi 258; 15-W. R. 


No (1878) 45 L. J. Ch. 208; ML. 7.125. 94 W.R. 


© 


ake 
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portion: of the i income is ien to the legatee 
no doubt the principle of exception to a. 21 


would apply: Itis unnecessary in the view 
I -haye taken to consider the effect of Ex. IV : 


and it is not contended for the respondent 
that the settlor had a right to make a fresh 
settlement. 

Clause 3 of the Will relates to the 


management of charities, Swaminathan’. 


having died and there being no’ provision 
zi EL A for his heirs conducting the 

arity the plaintiff is’ not entitled to sùo- 
ceed so far as the management of the charity 
properties are concerned. 

: Mr. Varadachariar suggested that in case 
the ‘appeal is allowed, certain modifications 
should he made in the decree inasmuch as 


all the properties mentioned in B Schedule: 


were decreed to the plaintiff by the first 
Court.. The decree of the Subordinate 
Judge will be restored by omitting such 
shares: of his property as has been excluded. 
in Ex. B. 

In the result the appeal is allowed and 
the decree of the District Judge is set aside 
and ‘that.of the Subordinate Judge restored 
with the modifications mentioned above. 
The appellant will be entitled to his costs 
in this Court and in the lower Appellate 


Court. 
OVN. V, Appeal allowed. 
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-OUDH CHIEF COURT. . 
MIBORLLANBOUS À PPRAL No. 41 or 1826. 
A December 3, 1926. f 
Present:—Mr. J ustice Misra and- 
Mr. Justice Raza. 
BHAGWAN SINGH AND ANOTHHR. 
iur ee TENANG "ue 


— Amino pah A al MAKHDOOM, 
TRA! LOHEDI. LLALL--OProerra Party | 


!UPrbsinzial Insi A aa 1920), s. $5—Pay? 
et n —Pay* 
ie OF ne prp à y annulment 
A Distt Tadge Was no jorisdiction to 
order ‘of annulment of adjudication under s. 30 of the 
Provincial Thsolvency Act until all the debts due from 
the insolvent have been paid off. [p. 278, col 1.] 
Miscellaneous appeal against an order of 
the District Judge, Fyzabad, dated the 3rd 
September, 19206. 
Mesars. Niamatullah and Naimullah, ne 
the Appellants, 


| BEARWAN BINGN/v, OKBDILAL. 


aor 


am 


-JUDGMENT. —This ï is an dam appeal ar anes 
ing out of insolvency proceedin 
under the Provincial Insolvency ey v of 
1920. The facts of the case areas follows:— 

On the 24th August, 1925,the Ajudhya: 
Bank applied to the Court ofthe District 
Judge, abad, that one Chhedi Lal, re-* 
spondent in the present appeal, should be: 
adjudged insolvent inasmuch, as he’: owed’ 
a sum of Rs. 800 to the Bank and had not: 
been able to pay it off.. On the 16th Sep-: 
tember, 1925, the appellants Bhagwah Deen 
Singh and Mangal Singh also filed a similar: 
application’ in the same Oourt for getting: 
the respondent .similarly adjudged. On 
the 9th October, 1925, the learned District’ 
Judge of Fyzabad: grand the application 
of the Bank and passed the order ofi 
adjudication against the respondent, On 
the 16th October, 1925, the learned Judge 
toek up the application of the appellants) 
and ' passed an order to the effect that the: 
respondent had already been. adju udged 
insolvent in the proceedings taken by the 
Bank and” ib was'not, therefore, necessary- 
to pase a further order of adjudication on; 
the application filed by the appellants. 
He, however, directed ‘them to prove their 
debts in. the proceedings taken by .the 
Ajudhya Bank and to get themselves entered 
as creditors in the schedule of creditors: 
to'be prepared in the case started by the 


. Bank. It appears that on the 6th October, 


1925, the date when the adjudication order 
was passed by the learned Judge, no enquiry: 
as to the. debts of various creditors had 
been made and no proceedings seem to have 
been taken beyond the appointment of one 
Babu Ram Kishan, Pleader, as a Receives 
in the case. Kanan, also appears from the record 
that after the posue o adjudication order 
the learned Judge did not fir any date ium 
which the various creditors includin 
appellantscould prove their respective fen 
Nothing .seems to have been dons in the 
case for about a year On the 15th July, 
1925, Ajudhya applied to the learned 
J udge stating that the debt due from the 
respondent to the Bank had been paid off 
and that the order of adjudication should 
be annulled under s. 35 of the Insolvency 
Aot. The learned Judge without making 
any enquiry as to whether other debts 
had been paid off or not granted fhe appli- 
cation of the Bank, and passed the order 
of annulment on the 17th July, 1920. On 
the 23rd' July, 1926, the appellants entered 
inte a protest which was and 
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the application of the appellants forsetting 
aside the order of annulment was rejected 
on the 23td September, 1926. : 

The appellants, who are admittedly some 
of the creditors of the respondent, have 
come to this Court in appeal under s. 75 
ofthe Provincial Insolvency Act, which. pro- 


vides for an appeal against an order ofannul- | 


ment, Thecontention put forward by the 
learned Advocate for the dppellants before 
us is to the effect that in view of the term 
of s. 55 of the Provincial Insolvency Act V 
of 1920, the order of annulment passed by 
the learned Judge is wrong. In our opinion 
this contention seems to be well-founded. 
Section 35 of the said Act runs as follows. 
“Where, in the opinion of the Court, 8 
debtor ought not to have been adjudged 
insolvent, or where it is proved to the 
satisfaction of the Court that the debte of 
the insolvent have been paid in full, the 
Oourt shall, on the application of the debtor, 
or of any other persoh interested, by order 
in writing annul the adjudication.” ; 

Tt will appear from the provisions of the 
section quoted above that the learned Dis- 
trict Judge had no jurisdiction to pass an 
order of annulment of adjudication until 
all the debts due from the insolvent had 
been paid off. The reason for the rule is not 
far to seek. It is clear that if the insolvent 
haa really paid off all his debts there is no 
reason why he should remain insolvent any 
longer. We find it to be clear from the 
record of the case that the debt due to 
only one creditor, namely, Ajudhya Bank, 
had been paid off and the debts due to 
the other creditora were still unpaid. 
Puder the circumstances we regret we can- 
not uphold the order of annulment passed 
by the learned Judge. 

We, therefore, set aside the order of annul- 
ment passed by the learned Judge on the 
26th July, 1026, and also the order passed 
by him on the 23rd September, 1926; and 
direct him ‘to continue proceedings under 
the Insolvency Act, if the appellants desire 
him to do so. The respondent . has not 
appeared to contestthe appeal aad we do 
not, therefore, propose making any order 

ns 


as to costs. 
G, E. Appeal allowed, 


š . 
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MADRAS HIGH-COURT. 
Ox1G1NAL Stipa APPBAL No. 81 oF 1924. 
August 26, 1925. 

Present:—Sir Victor Murray Coutts Trotter, 
Kr, Chief Justice, and Mr. Justice Viswa- 
natha Bastri. 

Musses, M. V. KRISHNA IYER AND Sons— 
PLA1NTIFPS— APPELLANTS 
versus 
Mzsass. WILLIAM OC. YUILLE & Oo., Lrp. 


— DEFENDAN TS— RESPONDANTE. 
Contract—Privi 


f— Non-delivery of goods—Swit for 
refund—Privity of contract. x . 
he plaintiffs, a firm trading at Kumbakonam, 
entered into negotiations with a firm at Madras for 
the purchase of sheets of ysllow metal from Y. and 
Oo, in London and & eum of Ra 5,000 was d as 
advance. The firm at Madras entered into oon- 
tract of sale with the Company at London on their 
own behalf and there was no offer or acceptance as 
between the plaintiffs and the English firm at London. 
The goods not having been delivered the plaintiffs 
sued to recover the advance amount from the English 
firm at London: 
Held, (1) that there was no privity of contract be- 
rn plaintiffs and ths London ; [p. 280, cola, 
(3) that as between the Madras and London firms 
the monies were paid by ths Madras firm as their 
own monies in discharge of their' own debt, and the 
fact that the ultimate source was the plaintiffs had 


no TN upon the legal poeition of the parties ; [p. 280, 
col. 2. . 


(3) that the plaintiffs had no cause of action against 
the London firm. [ibid.] 


Appeal from the judgment of Mr. Justice 
Beasley, dated the 28th October, 1924, pass- 
ed in the exercise of the Ordinary Original 
Civil Jurisdiction of the High Oourt in O. 
B. No. 370 of 1922. | 

Mr. V. Radha Krishnayya, for the Ap- 
pellants, ` 

Messrs. Morseby and Taylor, for the Re- 
spondents. 


JUDGMENT. 

Coutts Trotter, C. J.—The plaintiffs 
in this case are afirm trading under the 
nanie and style of M. V. Krishna Iyer and 
Sons at Kumbakonam. -The defendanta 
are (1) Messrs. William O. Yuille & Co, 
Ltd., carrying on business, as merchants in 
Glasgow and (2) the Indian Trading Co. 
who carried on business in Madras and 
acted as intermediators between the plaint- 
iffe and Messrs. William O. Yuille & Oo., 


. Ltd. The suit is brought by the plaintiffs 


for the return of certain advances amount- 
ing in all to Rs. 5,000 together with intereat 
made by them by way of deposit in respect 
of three contracts for the purchase by.them 
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of sheets of yellow metal. No queshen 
arises as to the liability in one form or 
another of the Indian Trading Uo., but they 
have disappeared and no money ia recover- 
&ble from them and the plaintiffs, there- 
fore, seek to affix liability upon the firat 
defendants Messrs. William O. Yuille and 
Oo., Ltd. The course of business is shown 
in the documents and neither side thought 
it worthwhile to call oral evidence at the 
trial, The first material document is an 
indent Ex. A, dated 28th June, 1921, from 
the plaintiffs at Kumbakonam to the Indian 
Trading Oompany at Madras. The opening 
sentence is as follows:—“We hereby re- 
quest you to instruct your agents or sup- 
pliers to purchase for us the undermen- 
tioned goods: on our account and risk upon 
the terms stated below." That appears to 
be in terms a request to the Indian Trading 
Oo., to get their suppliers or agents who 
must be taken for the purposes of this 
case to be William O. Yuille Co, Ltd. to 
bring about a binding contract between 
the plaintiff and Messrs. M. V. Krishna 
lyer and Sons of the one part, and some 
supplier or manufacturer of yellow metal 
in England or Scotland, of the other. The 
. terms of the document might lend colour to 
the inference that in spite of the opening 
clause what was really intended to be 
effected was a contract between M. V. 
Krishna Iyer and Sons and the Indian 
Trading Oo., a contract, I mean, not mere- 
ly of agency but of purchase and sale of 
goons What happened was that on the 

th of June, 1921, the Indian Trading Oo., 
wrote to Messrs. William O Yuille Co., Ltd, 
at Glasgow an order (Ex. D 3) of which 
the following are the material terms, “Please 
supply us the following as per instructions 
hereunder,” Then follows & specification 
for assorted sizes of yellow metal sheets 
amounting in all to 10$ tons. The docu- 
ment contains a provision that the draft is 
to be drawn against M. V. Krishna Iyer and 
Bons of Kumbakonam and a proviso that 
the Indian Trading Co.'8 commission of 2$ 
per cent. and the advances contemplated 
to be made by M. V. Krishna Iyer and Oo, 
should be deducted by the Bank at the 
time of meeting the draft. On llth July, 
1921, Ex. O-l, the Indian Trading Oo., in- 
formed M. V. Krishna Iyer and Sons that 
they had heard by cable that the indent 
for 104 tons had been accepted. There is 
no trace of this cable and in view of the 
circumstances appearing in the letter cor- 
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respondence, it seems clear that that state- 
ment was untrue. In Er. D-4, dated 14th 
July, 1921, the Indian Trading Oo., wrote to 
Messrs, O. Yuille and Oo., Ltd., a letter in 
which they state: “We have asked you to 
ship us continental sheets at £90 per ton” 
which, of course, lends colour to the sug- 
gestion that the Indian Trading Oo., were 
purporting to buy as principal goods direct 
from William O. Yuille Oo., Ltd. On 15th 
of August, 1921,a cable was sent by William 
O. Yuille Oo., Ltd., to the Indian Trading Co. 
in the following terms “We can now accept 
your order yellow metal sheets No. 9 
against payment of £200." Indent No. 9 
is the indent which had been signed by 
the plaintiffs and forwarded to the Indian 
Trading Oo. and by them to Messrs. William 
O. Yuille Oo., Ltd. In due course of time, 
under the first contract, there arrived a 
sale-note Ex. B-8, dated 3let August, 1921, 
which is addressed by W. O. Yuille Oo., 
Ltd., to Messrs. M. V. Krishna Iyer and Sons 
per Messrs. Indian Trading Co. It refers 
us in terms to indent No. 9 and to an order 
quoted as No. B181 which apparently has . 
been lost during the course of the case and 
is not forthcoming. The other document. 
states, “We beg to confirm having sold you 
to-day the undernoted goods" and then 
follows a description of the 104 tons yellow 
metal sheets. The document was sent by 
William C. Yuille Ltd, tothe Indian Tradin 
Oo. with & covering letter Ex. D-9, date 
the 3lst August in which they say, “We 
have yours of 30th June confirming the 
cablegram sent to us offering order for 10 
tons 30/60 lbs. yellow metal sheets and 
send you herewith our sale-note in duplicate 
copy of which please hand to your clients,” 
The copy was duly sent by the Indian 
Trading Oo., to the plaintiffs. 

The learned Judge has fgund that the 
Indian Trading Co. were agents of the 
plaintiffs, and that whatever their obliga- 
tions might be as such agents, they failed 
to establish privity of contract between 
the plaintiffs and Messrs. William 0, 
Yuille and Oo. Ltd. There are three pos- 
sibilities, (1) that there was a contract of | 
sale between the plaintiffs and William 
O. Yuille and Oo., Ltd., (2) that there was 
no concluded contract between them atall 
but William O. Yuille and Co, Ltd, have 
had the benefit of the money paid to them 
by the plaintiffs by way of advances to 
Indian Trading Co., and admittedly remit- 
ted by--them to William O. Yuille and Co. 
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Ltd., and (3) that, whatever, their instruo- 
tions, what in fact the Indian Trading Co.’ 
did was to effect a binding contract of sale 
between themselves of the one part and 
Messre, William O. Yuille and Oo, Ltd. 

of the other. If that last hypothesis be 
correct, it is hardly disputed that the learn- ` 
ed Judge's conclusion was right and that 
the plaintiffs have no remedy against 
Messrs. William © Yuillé and Co, Ltd.” 
There is no doubt that the-sale-note of 31st 
August, Ex. B-1, .points strongly to the 
view: m Mesers. William O. Yuille and Oo., 
Ltd., ined themselves to be conclud- 
ing a pie ing contract with the plaintiffs.: 
The diffieulty in that view is that treating ' 
that letter as an acceptance there is no offer 
to which it can be referred, because, the: 
only offer from the plaintiffs ig that con-: 
tained in the indent-note and that was an 
offer not to enter into a contract either 
with the Indian Trading Oo., or their agents 
Messrs. William O. Yuille and Co., Ltd., but ` 
with the ultimate manufacturer or supplier 
of the goods. If the matter stood there, 
the right conclusion might seem to be that . 
there was no contract and that Messrs. 
William O. Yuille and Oo., Ltd., having re- 
ceived monies which, undoubtedly, emanat- ' 
ed from the plaintiffs on the basis of & non- 
existent contract were Pes d in equity to- 
refund such monies to 
monies had and received ps their use, it- 
being practically undisputed that yellow 
metal sheets were not delivered in accord- 
ance with the obligations outlined either' 
in the indent-note or sale-note. My own 
view is that, whatever, the instructions 
giyen to the Indian Trading Oo., by-plaint- 
i. and, however culpably they neglected 
the tenor of those instructions, what in: 
fact they did was to make a binding con- 
tract of sale between themselves of the one 
part and Messfs. William O. Yuille and Co., 

Ltd., of the other and that appears to me 
to be contained, as to the offer, in the 
latter of the 30th June, 1921, Ex. 'D-3 and 
as to the acceptance, in the telegram of 
the 15th August, 1991, ars D) sent to the 
Indian Trading Oo. t be the correct 
view, it is p that Messrs. William 
O. Yuilleand Co., Ltd., in Ex. B-1 a fortnight 
later, on the 3 lst August endeavoured to 
create evidence that there wasa contract 
between themselves and the plaintifs. 
That being 60, the findings of the learned 
Judge that there w&s no privity of contract 
between the plaintiffs and William O. Yuille . 
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and Co.,Ltd iscorrect andthis suit must fail. -' 
It becomes immaterialto'cónsider whether + 
the Indian Trading Co., were ‘the agents of 
the plaint ffs or William O.. - Yuille and: Oo., + 
Ltd orof both. The decision of Macleod, S 
J., in Muhomed-Ally Ebrahim Pir ‘Khan v.- 
Schiller, Dosogni & Co. (1) has no bearing: 
on the present case. We are of: opinion’: 
shat the plaintiffs have failed to` eatablish:-: 
that there was any contract relation ‘bes 
tween themselves and William 0,: Yuille” 
and Co., Ltd., whieh would enable them: 
to sue: that firm ‘for the monies’ which » 
they handed over: to the Indian RUE 
Co. As between the Indian Trading Co. and ? 
William C. Yuille and Oo., Ltd., theee monies": 
were paid by the Indian ‘Trading Có. as" 
theirown monies in discharge of their own ! 
debt, and the fact that the ultimate source ' 
was the plaintiffs has no effect’: upon’ the C 
legal position of the parties. - 

The result is that the &ppeal must be: 
dismissed with coats. d 

Viswanatha Sasthi, J e gres. 
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Tra 
sub- postion of —Redemption— i AA Aa 
Adverse — , second—Limi plea, 
of, whether cdn be raved for ira "ood 
A mortgagor is o y & period ‘of 60 


years to redeem a mortgage by . 148of Boh I 
the Limitation Act any person, who seeks E 
protection of Art. 134 of Sch. I, must bring his case 
strictly within that Article. That Article applies only’ 
to cases where a transferee for value from a ue 

takes that which in’ ds facto a mortgage u 
presentation made to him and in the full belief thes 
it isnot a mortgage but an absolute title. It oe 
protect persons who are not t m the 
mortgagee but are transferees from gcn othar. 
than the mortgages or his heira, for instance, from a 
sub-mortgagee. A transfereo from & sub-mortgages, 


: 
5 s ie, 4 


ious in that Article are fulfilled. [p. 28 
fue) A E " x JAN bes, P 
‘A question of limitation raised for the first time ~ 
ip seoond appeal may be entertained where there | 
no dispute as to the facta. [p. 283, ool 2]. ` ` 
Second appeal from a decree of the Dis- ' 
trict, Judge, Ghazipur, dated “the 8th + 
December, 1923. ' woche o fo eel 
Mr. K. Verma, for the Appelldnt. ,' >> 
Mr. U. 8. Bajpai, for the’ Respondenta.: m 
JUDGMENT.—This is.8 plaintiffs àp- 
and arises out of a suit for redemption. , 
of a mortgage dated the 29th of July, 1862,., 
executed hy Musammat Ulfat Bibi, pre-, 
deceesor-in-title of the. plaintiff in, favour, 
of Sabut Kunwar and Ram Phal Kunwar, , 
predecessors-insinterest of the defendants, 
firat party. > CE MA 
By the said mortgage houses Nos, 80 and 
148 situate. in the town ol. Saidpur- were 
Ric acd a Bum. of. Rs.. 340. , The 
plaintiff's. case was that the principal mort-' 
gage-money WADI with interest thereon, 
at the stipulated rate had been satisfied from 
the. rent of ‘the houses. mortgaged, and a8: 
such theiplaintiff was entitled to, a ,decree 
for redemption of the said mortgage with-. 
out ‘payment of any amount, .and was, over 
and. above that entitled. to a decree.for the 
surplus .amount that may, have been. rea., 
lised by: the persons in, possession of. the 
mortg&ged.property after, liquidation of the 
mortgage-debt. iad «state, TIN = 
It 1s common ground that defendant No.: 
4 was in possession of house .No. 80 and. 
defendanté Noa: 5,:6.and'7..were in posses- 
sion of house No. 148 from a time long: 
before the institution of, the suit, and the, 
plaintiff's case was that the said defendants; 
were in possession as sub-mortgagees, and, 
the a mortgage-debt. having been: 
satisfied, they were not entitled to resist the. 
suit for redemption; ..:: a 1 s ua 
“The suit was contested. by deféndants, 
Nos. 1.to 3, the successors-in-interest of the, 
mortgagees, and .by:defendants Nos. 5 and, 
6 and defendant No.4... 0 , 4... ee, 
Lam not concerned ..with the defence’ of 
i E Nos, 1l to 3:in.the; present ap-; 
peat. ; a i Referee Seer d a 
. The defence of defendants Nos. 5 and 6. 
was that they were in possession of house 
No. 148 as sub-mortgagees, under an un- 
registered deed of sub-mortgage executed 
by the defendants, first party for & sum of 
Rs. 150 and had further spent Rs. 160 in 


making necessary repairs of the house, and 
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e-coristru in existendé,* ` 
and that having regard to the terms of the: 
mórtgage-deed, executed by Ganesh Ram’ 
and Suraj Prasad, hé''was’ in any tase 
entitled'to'a sum of Ra. 7,480-1-6 as a condi: 
tion precedent to the redemption of the’ 
mortgage. 4 T ' DEC 

The trial Court overruled the pleas takem 
in defence by all the defendants, and passed: 
a decree for tedemption of the mortgage,’ 
in the’ plaintiff's favour, conditional on: 
the payment of Rs. 340 the original ‘ mort: 

age-money, to the defendants, first party: 


y th pun f. n 
Only efendant No. 4 filed an’ appeal 
against the décres ofthe trial Court and: 
in that appeal he arrayed, as respondents,’ 
not only the plaintiff but the remainin 
efendants to the suit. The lower Appel~ 
te Court Held that the suit was barred. 
by Art, 134 of the Limitation -Act and ‘ag 
such, allowed ‘the appeal filed by defendant. 
No. 4,' The decree of the lower Appellate 
Oourt dirBets the dismissal of the clainn 
not only in respect of house No. 80 but ix 
respect’ of house Nb. 148 as well, Pedir 
: it js clear that the decree of the lowe 
Appélldte: Court, 8o" far @ it’relates to 
house No. 148, cannot-be sustained.” The 
defente of, defendants Nos, 5 aid 6° with’ 
respect to house No. 148 was not that’ the 
plaintiff.appellant had lost his right to’ 
thet House’ by lapse of*time, but was'only 
to the effect, that the plaintiff could 'nat! 
ignore the sub-mortgage executed in favour 
of those ‘déefehdanta, arid ‘was bound to pay 
a sum, of Rs. 310 asa condition precedent! 
to the redemption of ‘the mortgage, ‘Ex 
short, the defence of defendants Nos 5.and 
6 was not identical with the -defence of 
defendant No.4. Not did the judgment of 
the trial Court proceed on any ground oom- 
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mon to defendants Nos. 6, 6 and 7 and to 
defendant No. 4, and 'as such the lower 
Appellate Court could inno case, on ap- 
peal by defendant No. 4 alone, reverse the 
decree of the trial Court in favour of all 
the defendants, in accordance with the 
. provisions of O. XLI, r. 4 ofthe O: P. C. 
As a matter of fact, a perusalof the judg- 
ment ofthelower Appellate Court leaves 
no room for doubt, that that Oourt only 
conlined its attention to house No. 80 and 
did not adjudicate abeut the rights of the 
plaintiff appellant with respect to house 
No. 148. For these reasons the decree of 
` the lower Appellate Court with respect to 
' house No. 148 will have to be-restored, 
' Now I proceed to consider the defence 
raised by defendant No. 4 with respect to 
house No, 89. It is admitted that Doolam 
Singh and Bechan Singh heirs of the ori- 
ginal mortgagees executed a sub-mortgage 
of house No. 80 in favour of Sabodra Kunwar 
wife of Bishnath Aalwat on the 12th of 
May 1886. Thereafter on the 3rd of August, 
1888, the aforesaid sub-mortgagees executed 
& mortgage by conditional sale in favour 
of Musai Ram and Gaya Ern and for 
the purposes of this appea ill assume 
in {avour of defendant No. 4 that the sub- 
mortgagees professed to be absolute owners 
of the house, when mortgaging the same 
to Musai Ram and Gaya Prasad. Musai 
Ram and Goya Prasad put their mortgage 
into suit and obtained a decree for fore- 
closure on the 4th of August, 1893, and I 
agree with the Jearned Counsel for the 
respondents that the decree, as drawn up, 
provides for foreclosure not of sub-mort- 
gagee rights but of full proprietary rights 
in the house. On the 26th of March, 1896, 
Musai Ram and Gaya Prasad sold their 
. rights under the decree to one Suraj Prasad 
“Bon of Ganesh Ram who entered into pos- 
session of the h$use Then on the 25th of 
December; 1903, Suraj Prasad and his father 
Ganesh Ram executed a mortgage-deed in 
respect of the said house in favour of Ram 
Prasad father of defendant No. 4, repre- 
senting themselves to be the full owners 
.of the house. 

The case of defendant No. 4 was that 
time began to run against the plaintiff- 
appellant from the 3rd of August 1858 when 
Bisbnath ang Sahodra Kunwar, the sub- 
mortgagees, professing to be the absolute 


owners mortgaged the house to Mussi Ram. 


and Gaya Prasad for’a valuable considera- 
tion, and that in any case & cause of action 
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for recovery of possession of the housé 
accrued to the plaintiff on the 4th of' 
August, 1893, when the foreclosure decree 
referred to &bove was passed, and the suit 
not having beeninstituted within 12 years 
of either of those dates was time-barred. 
The trial Court held that it was conolu- 

sively proved that Ram Prasad and after 
him defendant No. 4 had been. in posses- : 
sion of house No. 80 since 1903, and that 
the effect of the foreclosure decree was 
simply to convey to Gaya Prasad and Musai 


Ram the rights and interest of Musammat 


Sshodra Kunwar and Bishnath halwai as. 
8ub-mortgagees, and that there was ne sub- 
stance in the plea of adverse possession. 
raised by defendant No. 4. The lower 
Appellate Court was of opinion, that a peru- 
sal of the record of the foreclosure suit 
of 1913, left no room for doubt, that the 
deoree in that case in favour of the mort- 
gagees was "for recovery of proprietary 
possession of a house by extinction of the 
defendants’ right to redeem" and that the 


"proprietary rights, which were rightly or 


wrongly given to the mortgagees by the de-: 
cree of 1893, were the rights transferred to 
Suraj Prasad in 1896,and thereafter he had 
full proprietary right in house No. 80 that. 
was mortgaged by Suraj Prasadand Ganesh . 
Ram to Ram Prasad father of defendantNo. 4 
holding this view, that Oourt came to the 
conclusion that the plaintiffs suit was 
barred by Art. 134 of the Limitation Act. 

Iam unable to-agree with the lower 
Appellate Court as to the applicability of 
Art. 134 to the present case. Article 134 ia. 
limited to cases where the property mort- 
gaged has been transferred by the mort- 
gagee for a valuable consideration. That 
Article applies only to cases where a trans- 
feree for value from a mortgagee, takes 
that which is de facto a mortgage upon a 
representation made to him and in the 
full belief that it is not a mortgage but: 
an absolute title. That Article, in my 
opinion, cannot protect persons who are 
not transferees from the mortgagee but 
are transferees from persons other than . 
the mortgagees or their-heirs. The mort- 
gagor is ordinarily allowed a period of 60 
years to redeem a mortgage by Art. 148 of 
the First Schedule to the Limitation Act 
and any person who seeks the protection 
of Art. 134 must strictly bring his case 
within that Article. If one were to extend 
the operation of Art. 134 to cases of trans- 
fers by sub-mortgagees one would have to; 


. 
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read into the Article, words to the effect 
"property transferred by the mortgagee or 
by a transferee from the mortgagee” words 
which are not to be found in Art. 184. To 
me there appears to be no warrant for so 
extending the scope of Art. 134 of the 
Limitation Act. This view is in accord 
with the observations of the learned Judi- 
cial Commissioner of Oudh to be found in 
the case of Chhoti Begam v. Ram Prasad 
i In the present case, it is admitted on 

bande, that by the sub-mortgage exe- 
cuted by Doolam Singh and Bechan Singh 
in 1886, all that was mortgaged to Sahodra 
Kunwar was the mortgagee right and not 
absolute right in the house, and as such so 
far as the transfer of 1886 is concerned, it 
cannot attract the provisions of Art. 134 
of the Limitation Act. In the view that 
I take of the true construction of Art. 134, 
the subsequent transfere made by the sub- 
mortgagees, or the decrees obtained on the 
basis of the mortgage by conditional sale 
executed by the sub-mortgagees, or the 
tranfers made by the succeasors-in-title of 
the decree-holders, cannot curtail the ordi- 
nary period of limitation of 60 years pro- 
vided for by Art. 148, and those transfers 
and decrees were, in my opinion, absolutely 
ineffectual to determine the plaintiff's 
right to redeem the mortgage within the 
period allowed by law. 

For the reasons given above I am of 
opinion that the lower Appellate Court was 
wrong in holding that the suit of the plaint- 
if-appellant with respect to house No. 80 
was barred by Art. 134 of the First Schedule 
to the Limitation Aot. 


But the decree of the lower Appellate 
Oourt is Supported yet on another ground 
by the learned Counsel for the respondenta. 
He argues that even if Art. 134 be not 
applicable to the facts of the present case 
the plaintiffs suit was barred by Art. 144 
of the Limitation Act. The learnéd Coun- 
sel for” the appellant maintainsin the first 
place, that this plea not having been defi- 
nitely raised in either of the Courts below, 
I ought not to entertain it in second ap- 
peal, and, secondly, that Art 144 has no ap 
“plication. 

As there is no controversy about the 
facts and the question raised by the learned 
Counsel for the respondents is purely one of 
law, I am of opinion that having regard 
to the provisions of s. 3 of the Limitation 


(1), 39 Ind. Cas, 583; 20 O. O. 164. 


. 


MUNAWAR ALI V. JAGMILAN RAM. 


283 
Act, I must entertain the ground now 
urged, by the learned Counsel for the re- 
spondents, in support of the decree ofthe 
lower Appellate Court and as auch I must 
proceed to consideras to whether or not 
the plaintiff's suit was barred by Art. 144 
of the Limitation Act. 

If the point was not covered by author- 
ity, andif I had to decide the point ona 
consideration of the relevant Articles im 
the First Schedule to the Limitation Act, I 
would have considerable hesitation in 
holding that Art. 144 constitutes a bar to. 
the plaintiffs claim. Article 144 is confined 
to suits “for possession of immoveable pro- 
perty " and as such would apparently have 
no application toa suit for redemption of 
a mortgage. True it is that a decree for 
redemption of a mortgage does entitle the 
mortgagor to possession of the property 
mortgaged, but even then it cannot-be said 
that a suit for redemption of a mortgage 
isa suit for poesession of immoveable pro- 
perty pure and simple. Moreover, Art, 
144 is restricted to those suits for posses- 
sion of immoveable property that have not 
been “otherwise specifically provided for in 
the First Schedule to the Limitation Act.” 
Even if& decree for redemption of a mort- 
gage be regarded asa decree for posses- 
sion of immoveable property, Art. 144 can 
have no application toa suit for redemp- 
tion inasmuch as there is a distinct Article 
vir, Article 148 that makes provision with 
respect to such suits, ' 

Further a consideration of Art. 148 and 
Art. 134 leads me to a conclusion, that the 
only duty cast upon a mortgagee, in order 
to keep intact his equity of redemption, is 
to jealously watch the activities of hig 
mortgagee alone; in other words he has to 
keep an eye on the quantity of the intereat e 
conveyed by his mortgagee to third per- 
sons, and if the mortgagee has professed 
to transfer an absolute title he must bring 
his suit within 12 years of the date of the 
transfer by the mortgagee. If he fails to 
do, his right of redemption will be gone 
after the lapse of 12 years from the date 
of the transfer by the mortgagee. 

It is well-settled that “possession of mort- 
gaged property obtained by ouster of a 
mortgagee in possession is not necessarily 
adverse to the mortgagor also, for the 
reason that such possession, so far as the 
mortgagor is concerned, cannot become 
adverse until the mortgagor becomes en- 
titled to immediate possession [vide 
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Iêmdar Khün'v Ahmad Hissun ( (3); ifa? decision imst^quoted"and'as such I must 
pn -holding adversely to the mortgägėe : hold, that the gimiad rdised ‘by the learned ' 
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ehtitled:'to /irnmediate -posession 'of the. the payment ‘of Rè: 340" tø the defendants 
niortgaged | Yroperty, it- appears to- ge, it within’six: months from: the date iof the’ 
catínot'tíe'B&id that “the person iri posses- decree of this’ Court: ‘The ‘decree ‘of: the: 
sion SitHe" mortga aged property. is hold-: lówér Appellate Court'dismissing thé claiti 
iig adversely ‘to the! mortgagott for’ the with respect tó:house No. 80 is upheld’ ^'^ 
simple ‘reason that’ posiséesion’ dah ‘be’ ad- As the lower Appellate. Court has because 
versé' only against thé’ person, who is’ ‘en- of the'peculiar circumstances of the case, 

titled‘ to the 'posgeBaioh" of ‘that.’ property. ordered the parties to bear their own costa, 

True it is' ‘that if 'à treépasser dispossesses I: think I ought: not: to’ départ from the: 
a mortgagee ‘and enters into!posseasion of coutse:adopted.by that Gourt in the matter 
-the’- mortgaged propetty asserting a title of costs. n I -direct that the 


adverad :'to the: mortgagor also, title parties should GM t Bir own conte in all 
will be adverse toithé r from the: Courts. 

time,’ the’ mortgagor has knowledge ot the BOR 40 a ‘Decree modified. 
assertion.’ This was the view taken in the -' - : '- I 

càne'ef-Süiduddin^ Ehan v; Ratan Lal(4) | '5 > 00 aan 


and» Pera me Ambalam v: Shünmugad ecis wo ON nasum s 
sunduram ^ -But' in the’ present case — "^ 5. 7 6 ul vor 


there-is rio hg “to show that an essertion A 
of ‘dnfadverse titlé was, madé-éither by > MA z BAS Bian gouar. e xe 
defendant Nó:4 or-His ‘predecessorin-title . -= "August 27, 1996. 
to the knowledge of ‘the: plaintiff or his "Present: ME Justia Ra i 
predecessor n E : E Ms untremmel- | "^ Mrs Justice Re Ni aia an 
led by' authority; T "wo e inclined to + d 

the view that the’ plea of adverse posses- K. mom 


sion based::on “Art. 144 of the Limitation TENET 


Act must yield to thé proposition of law  , , j^ «n 
enumdidted:: in s e S Tomar Khan ma DAYID anp omanga- Dama, ; 
Husain v. Mul Chand (2 and amdar Khan C. P.O. (Ae 

viAhmad Hussdin.(3). `> Tastrdin f ne MAA mih from. sting injunction 
- But notwithstanding all that T have ssid Notice, wheter neta Phi k ‘property: 
“above, “ik” seama,: to ` me- that the dase is ln respecto o servants done jn. their 
oovered’ by & Division Bench ruling ofthis sam ae en ka ho x ip ApPlise, only ih the 
Gourt repürted ab ‘Ram  P4ari v: Budhgain and not to threatened acta. sA sult wt fonem injunction 
(6)22 That’ Gage in oh dll” fours with: thé deer ed an Official Receiver 


Rr PME certain 
remerit'casé'and jt: has‘ been definitety USATE A want òf 
bid down in'that case‘ that -the claim! for ™ Sato under s. 80 [p, 286, cool. ur Í 
redemptien,in cireumstandés like thoselof Ramakrishnayya O erae 
me ‘present case, ià' barred yah xi 144 | Muradally Shamy v. Long 2. Bhagchand Direi 
j NANA sha v. Secretary o State for ndia 7). S ot) of 
y) A. 405; A. W. ER State for India v. Gulam Rasul (8) ‘an 
m im A. W: 1808), si '5 A. i J. E 3 ‘Chundaly. rds crura 7 Bombay [o Pei gi 
Per Ramesam, J.— The w. ae a. ‘an act pur- 
dr te Ra aby cq diner A 160. 2 SE porting to be done” is M Oe en would ordi- 
23 Ind. Cas. 615, 38 ML 908, 15.M. L. T. 113; 38 narily refer to acta whether finished or begun but 
ML. J. 140; 1 L, W. 119; a r incomplete and not to future acta. [p. 385, col. 2.] 
D C1 Ind.’ Cas. 540; 43 1064: 18 A. L J. 995; 2 Per y, J.—Whena provision of a Statute is 
. L. R (A) 834. musooptible of two interpretations and ons of them 


' ‘an act done’ but -‘an det 


[99 L-O. 1987] . 


leads to a manifest absurdity or to a clear risk ot 
. injustice and the other. leads:tono such 
pde latter interpretation must be. adopted. [p. > 997, 


"i as itis concerned with suits igainst Public’ 
Officera, s. 80, O. P. O., is a provision restricting’ the 
9; t of every man to come to the Civil 
Courts for relief and must, therefore, be interpreted 
with ets utmost strictness. [p. 287, col. 2] 


The words ‘m respect of any act purporting to d 
SANG nd such public officer in his official capaci 
P. O., are susceptible of two. interpretat 
A e interpretation, including future acts and a 
natrower confined to, past acts; but the narrower 
| interpretation is the correct one. [p: 287, col. 1.] 


Appeal against a decree of the Court 
of the Subordinate Judge, Bivagangsa, in- 
'O. 8. No. 113 of 1924. 

‘Messrs C. S.: Venkatachariar and‘ D. 
Ramasami Iyengar, tor the Appellant. ' 

: Mr. T. M. rishnaswami' Iyer, for „the 
Respondente. 

J UDGMEN To 0 °° 

Ramesam, J.—The plaintiff i ig the ap- 
pellant before us. The suit was for a 
' declaration that the suit properties belong- 
‘ed to him and defendants Nos. 3 and 4 and’ 
for & perpetual ‘injunction restrainihg the 
lst defendant, who was the Official Receiv- 
er ofthe Ramnad Distfict, from selling: 
them as the properties of the 2nd defendant ' 
in Insolvency Petition No. 9of 1917 on his file. 
The Official Receiver advertised’ the Buit' 
properties for sale ori 10th November, 1924." 
'On the 5th November, the plaintiff sent & 
notice of suit to the lst defendant and the 
‘suit was filéd on the 7th November; 1924. 
"The pei Judge.of Sii anga "dis- 
missed the euit'on' the ud 

“months have not ela sód ` 'esore the filing 
‘of the'suit and after the giving'of ‘notice. 
^ VThe plaintiff in appeal’ contends that a. 
notice under s. 80, O, P. 0: , 18 unnecessary. 
' He éoncedes that the'Offiétal Receiver is a’ 
publie servant butargies that the suit isnot 
"in respect of an‘act purporting to be done 
in his official ‘capacity,’ “His argument is 
' that the suit is only in respect of & threaten- 
ed act and‘not in ‘respect of un act which 
was begun, and, therefore, the section’ does 
not apply. This contention of the appel- ' 
lant is supported by the decision of the 
Calcutta High Court in’ Ganoda Sundary 
Chaudhurant v. Nalini: -Ranjan Raha (1) 
and other decisións of thé Bombay High, 
"Oourt which will be referred to presently. 


- In Ganoda Sundary Chaudhwrani v. Nalini R. 
' Ranjan Raka (1) "IW ood éste, J.,' rélies m ‘ 


_ the word ‘done,’ but Tam not ‘satiafled ` with, 
-thistline of reasoning. 


Q) 1 Ind..Oas. 514; 36-0, 98;.12 D. 
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“age ainst the' Secretary of State. 
that two ‘Chun 


`, nee of Bombay the’ 


The phra&d is not '' 


Zr 


25 
be done’ d the words ‘to be done’ are 
not inconsi istent' with"; à future’ act. ‘It is 


possible to’ 'deecribé: a. future dct by a 
' phrase using . the words ‘purporting’ ‘to'be 
'done' ` by using c other appropriate 'wofds 
such a& "future". or “intended” indicating 
that a future Act was meant or bythe' mere 
use of the future tense: in the gentence. As 
': Pratt, J., points out, in Muradally Shamji v. 
"'Long (3), one mode of indicating past acts 
only is by using" the' words 'purporting to 
have beér' done. The phrásé “purporting 


‘to’ be done"' uses’ the’ present indefinite 
'fortn and is grammatical 


y wider than the 
phrüse'purportingto have been done’. While 
,Sondeding all this I am still of opinion that 
as a matter of an ordinary idiom, the whole 


' phrase ‘an kot purporting to be done’ would 


ordinarily refer to past: acta ónly whether 


'' finished or begun’ but incomplete and does 


notrefer to future acta. The use of the per- 
ect form is not ordinarily resorted to for de- 


‘scribing past, acts though grammatioally 
“more accurate and-if a future act is'müant 


‘it is expressly described by appropriate 
words. Where no such words are used, the 
hrase ought,in my opinion, to be ordinarily 
imifed to past: acts (unless the context 


" jequíres oné to extend' it to future acta also 


‘thete being no grammatical’ impediment 
to doing so)—as'a matter of téasonable con- 


“ptuction if fot of grammatical necessity. 


‘The: decision in Seeretdry':of State’ ‘for 
India v. Gajanan Krishna (3) relates to a Suit 
Tn Ndginlal 
ilal vi." Official endi Hn of Bombay (4) 
where the suit was "fades the Official Asaig- 
ges followed thé de- 

cision’ of anaha J., in: Shahebzadee 
‘Shahuhshah Begam v. Fergusson 5). Though 
T come to'the dame conclusion I 
to adopt that line of reasoriing. The decibion 
in Naginlal' Chunilal v. Official Assignee of 
Bombay (9 was followed in the case of Sec- 
retary of State for India v. Gulam Pot. 


‘In Muradally Shamj v. Long (2), Pratt, 


while differing from the above cases was 
merely content to follow them sitting as a 


‘single Judge. ‘In Bhágéhand Dagadusha v. 
‘Secretary of State’ for India (7), Kemp, J., 


observed: "The suit'ig in ‘respect of some- 
‘thing the 2nd réspohdért'iB going tó do, 
(3) 53 Ind. Cas. 637; 44°B. 555 at p. 580; 21 Bom. L. 


10 Iud, Gas. 639; 35.B. 361, 13 Bom. L. R; $73. 
ou Ind. Css..876;- 37 Ld 145,14 Ban. L. R.1148. 


S Bon L. E-143. 
. 87 at p. 155; A. LR. 1934 


o'notwish | 
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not in respect of something he has done...... 
In my opinion, therefore, no notice is ne- 
ceasary so far as the suit is one for an 
‘injunction against the 2nd defendant.” 
The only Madras decision which touches the 
question is Superintending Engineer, Bez- 
wada v: Chitturi Ramakrishnayyar (8). In 
that cage, the suit wasagainst the Superin- 
tending Engineer of Kistna District, and 
both the learned Judges held that the suit 
wag bad for want of a proper notice on the 
ground that the suit related toa past act, 
the act being the order of the Engineer 
directing the removal of the image of the 
temple. There was considerable discussion 
in the judgments as to whether an order 
which states an intention would bean aot 
and both the learned Judges held.it would 
be. Spencer, J., decided the case on another 
ground and referred to the want ofa proper 
notice only as an additional ground, but 
Sadasiva, Iyer,J., rested his judgment solely 
with reference tos. 80,0. P. O. It does not 
appear that the point whether the phrase 
“an act purporting to be done, eto.," includes 
future act was raised by the Vakil for the 
respondent. At any rate, itis not discussed 
in the judgment and, therefore, the judg- 
mentis not inst the view I am taking. 
The fact remains that there is no decision 
against the view I am taking and there are 
several agreeing with it though on differ- 
ent lines of reasoning. 

The learned Vakil for the respondent 
besides arguing thatthe section is not con- 
fined to past acts only—an argument above 
dealt with, also argues that this suit must 
be considered to be in respect of a past act, 
the past act being the advertisement of the 
Official Receiver announcing the sale of 
the suit properties. If the suit can be 
regarded as one in respect of a past act, 
the judgment in- Superintending En- 

ineer, Bezwada v. Chitturt Ramakrishnayya 
8), already mentioned, supporte bim. But I 

d it diffieglt to hold that the suit is in 
respect of th advertisement. The reason for 
‘the suit, or in other words, the cause of action 
for the suit may be furnished by the adver- 
tisement or some other similar past act of 
the let defendant, but it does not follow that 
the suit is in respect of that act. The 
relief sought is to restrain the sale and I 
think the only proper description of this 
suit is, “a suit to restrain the intended 
sale." Fam, therefore, unable to accede to 


(8). 58 Ind. Gas. 685; 39 M. L.' J. 151; 12-L. W. 193 . 
1928) M 


. W. N. 495; 28 M. L. T. 103. 
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the argument of the learned Vakil for the 
respondent on the second point. ` ; 
The resultis, I hold that in respect of 
acts of public servants done in their official 
capacity, the section applies only. in the 
cage of past acta completed or begun but 
incomplete and not to threatened acts and, 
therefore, the suit is not unsustainable for 
want of notice. I would, therefore, allow tbe 
appeal and remand thecase back for disposal 
according to law. Costs to abide the result. 
Oourt-fee paid in appeal will be refunded. 
Rellly, J.—Plaintiff instituted a suit for 
a declaration and for an injunction res- 


, training the Official. Receiver of Ramnad 


from selling the property concerned but 
did not give the Receiver notice as required 
by 8.80, O. P. O., two months before pre- 
senting his plaint. The question is whe- 
ther s. 80, C: P. O., prohibits the institution 
of a suit for an injunction against an Offi- 
cial Receiver, who, it is admitted, is a publio 
officer, unless the notice mentioned in the 
section has been given to the Receiver - 
two months earlier. It is contended for 
plaintiff that as regards a public officer, the 
section requires the notice to be given only 
if the suit to be brought against him is in 
respect of some act already done or at least 
partly accomplished and that, if the suit is 
in respect of a future act—some threatened, 
intended, contemplated or apprehended act 
—that no such noticeisrequired. For defend- 
ant, No. lit is contended that, if the act in 
respect of which the suit is brought is the 
act of a public officer and purports to be 


.done by him in his official capacity, then, 


whether the act is past, present or future, 
the suit cannot be instituted unless the 
notice has been given two months earlier. 
The question which contention is correct 
depends on the interpretation of the words 
“in respect of any act purporting to be done 
by such public officer in his official capaci- 
ty" in the section, Do those words cover 
only a past act or. do they include also a 
future act? On the surface by their mere 
grammatical form, the words quoted ap- . 
pear to me capable of including a future. 
act. But, when we probe into their mean- 
ing, can we say with propriety thatan act 
purports to be done in any particular man- 
ner or capacity until it is actually, done? 
We can conceive an imaginary act and 
conceive it as done in some particular 
capacity. But can we properly speak of an 
act not yet done as an.act p rting—that 
is, conveying tothe outer world a pretences 


[oo LO. 1827] 


or profession—to be done ina particular 


capácity? No doubt, we could do so hypo- 
thetically. But, if the dry language of a 
Statute speaks ofan "act purporting so and 
80" without adding any word to indicate 
that the expression is intended to include 
not only acts done but also acte threatened, 
contemplated or intended, are we at liberty 
io interpret the expression as including an 
act not yet done? If the words in question 
were “in respect of any act done by a 
publie officer in his official capacity," would 
there be any doubt that they did not in- 
clude an act not yet done? Does the inser- 
tion of the words “purporting to be" not 
only widen, the character of the acta ‘includ- 
ed but also add future acta to past acts. 
On the other hand, it has been argued for 
the Official Receiver that, if the Legislature 
had intended to require previous notice to 
be given to a public officer only whena 
suit was to be brought in respect of a past 
act, it would have been a simple and easy 
matter to find a form of words which would 
have made that intention indisputably 
clear. There is some force in that argument. 
Without pursuing these questions and con- 
siderations further, I think, it may fairly be 
said that the phrase in question is suscepti- 
ble of two interpretations, a wider inter- 
pretation including future acts and a nar- 
‘rower confined to past acts, and that. at the 
least the narrower interpretation is as 
consonant with the wording of the section 
asthe wider one. That being so, let us 
look at the consequences to which the 
wider interpretation leads. In practice 
almost all suits against public officers in 
. respect of future acts will be suite for in- 
junctions. Unless a suit for an injunc- 
tion is to fail entirely of its purpose, it 
is often necessary that the plaintiff should 
obtain a temporary injunction pending 
the suit. Under our procedure a tempo- 
tary injunction can be obtained only after 
asuitisinstituted. If no suit can be in- 
stituted for an injunction against a public 
officer and no temporary injunction can 
be obtained agaihst him until two months 
after notice of the suit has been given, 
the remedy of injunction against such an 
officer may often be illusory. Oan we 
suppose that the Legislature intended to 
deprive a private party of a remedy against 
a: public officer which can be orced 
against another private party or to expose 
a private party to the risk of irreparable 
damage atthe hands of a public officer, 
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though means are provided for guarding 
against such damage at the hands of an- 
other private party? Oan we suppose that 
the Legislature having provided the Courts 
with the weapon of a temporary injunction 
for the protection of private rights, intend- 
ed to tie the hands of the Courta for two 
months .before that weapon may be used 
against a public officer? This last sugges- 
tion at least we cannot accept lightly. It 
is a well-established rule that, when a pro- 
vision of a Statute is susceptible of two 
interpretations and one of them leads to a 
manifest absurdity or to a clear risk of 
injustice and the other leadsto no such 
consequences, the second interpretation 
must be adopted. In my opinion that rule 
may properly be applied in interpreting 
the words now in question. I may men- 
tion here that Mr. Krishnaswami lyer for 
the Official Receiver has pointed out that 
B. 80 clearly makes notice necessary for 
every suit against the Secretary of State, 
whether in respect of past or future acts, 
and has asked with some dialectical force 
whether it is reasonable so to interpret 
the section as to require notice with its 
attendant danger of irreparable damage 
to be given before the institution of a suit 
for an injunction against the Secretary of 
State but not before the institution of a 
suit for an injunction against a public 
officer. I see nothing really unreasonable 
in supposing that such a distinction waa 
contemplated by the Legislature. Even 
when asuitisto be brought against the 
Secretary of State for an injunction, if the 
protection of a temporary injunction is 
urgently necessary, the plaintiff can obtain 
the temporary injunction against the 
public’ officer whose immediate act is fear- ` 
ed if the section allows him to institute & 
suit at once against the officer without 
notice. In practice the immediate protec- 
tion of a temporary injunction need never 
be required against the Secretary of State. 

Finally interpreting the words in question — 
there is one other consideration of great 


-importance. So far as it is concerned with 


suits against public officers s. 80, O. P. 
O., is & provision restricting the ordin 

right of every man to come to the Civil 
Oourts for relief. Itis our duty to interpret 
such a provision with the utmost striot- 
ness, and we must be very sure that our 
interpretation does not take us one fraction 
of an inch, one iota, beyond thedength to 
which the language of the provision clear- 


. 
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ly compels us to go. For these reasons, if lowed and that the suit should be re- 
6 question were bare of authority,.In>manded: with costs to abide as .propbsed 
e diode no:deubt that.the,correct,in- , by my learned brother. ` 
"-terpretation of the words in question. Was — Soy niv. fs 0750 70 Appeal allowed. 
“thé narrower one, viz., that "act". does not , i.. : UE 
‘include here a future act, vue dem P. Da ' 
“in [fwe tum tó cases in whioh the words ^ >: p » 
unm question have been ihterpreled' in this» ^ ^^: 4 RS 
: f connection, we find that the prevailing: =" “` LAHORE HIGH COURT, . 
` ,view in the Bombay High Court is as shown "'- ., Orvıu Revision Parrrion No. 384 .. 


pd wer 4 
TD 


ERE E 


ai by-Naginlal Chunilal v. Official Assignee: | ^ ^ + oF 1926, 5 
nof Bombay: (4) and. Bhagchand Dágadusha ^ »' — ' . October 29, 1926. . 

/ v. Secretary of State for India (T), that^s. - .' — Present;—Mr. Justice Jai Lal. . .- 
s 80, O, P. O., does not make previous notice’ ` ^ “BABU RAM—PLAINTER— ', 


PETITIONER o> 


‘injunction against a publie officer in'fes- c> coito persus E 7 
'vpeet of some threatened act. They only `€ `- NATHU RAM—Daranpant— .. ' 


4 RASPONDANT, `. i 

nwo have. been réferred, viz., Shahebzadee - ‘Oaths Acè (X ‘of 1878), ss. 8 to 12—Agreemient of 

"Shahunshah Begum, v. Fergusson (0) ‘and ' parties to be bound by 'daih—One party resiling, from 
ha: lere a Duty agresa to ba bound by td oath o£ 

' Ranjan Raha (1), which both dealt with the ' -a partidilar person but-later on resiles from.it,it is not 


vchotice to.be given before. the institution Pandit, for the Respondent, , ,.,;. e 

sofa suit agaigst a public, officer for'an "' JUDGMENT;—The petitioner institut- 
evinjunction appears. to have arisen for de- 'ed & güit'for the recovery of Rs. 49-15-3 
<oision. -Bnt in.that case, though | both the ' against the "défendant,: who ‘denied the 
«Jearned-,Judgés, found that the Bait was claim “The plaintiff thereupon: agreed to 
bad for want, of notice to the officér còn- ' ghide by the oath of one Babu Ram. Ap- 
zi cerned, they did not, explicitly’ sed I paretitly thia waa'agreed to by the defend- 
nip 80; as extending to suite against public ant and the Court appointed: d local.Oom- 
< -otficers in.respect of threatened acts, though : missioner’ to; administer sthe oath ‘to Babu 
` that. would obviously have been the sim- Ram. The Commissioner, however, made 
1 pleat way to dispose of the case. On the' g report to ‘the, Court ‘that before him the 
* ; contrary they appear to, have based their’ plaintiff haddeclined to abide by-the oath 


ding that the suit Was and consequeritly that he did. not adminis- 








„one. in pect of an act: which the "ter the oath: ’ Thereupon the Court dis- 

officer had completed. alréady, Though ` jhisebd tko plathtiffe gali te 
:.. with respect I do not wish to be understood ." Ttjs'óontended bn behalf of the petitioner 
' tor agree with the reasoning of the learned that the Court "below «was not ‘justified in 
‘Judges ip all fhe Bombay and Qsloutta: “dismissing the suit. Either it should have 
"cases ow ve rüentionéd; it will be^ proceeded’ to“ administer.the oath ‘and. to 


geen: that they 
xn. 57.80, ©: P., 
i*ract; and that th : 


upper the vw ‘that "or". © ecide the oåsë in‘abcotdance- therewith, or 
, doea not include a future’ should eve ‘actepted the plaintiff's;alleged: 


decisión.in. Superintending” “refusal to abide by the oath drawing such 


-v Engineen Beewqda,v. Chitturt Rama rish- "inferénód from the refusal as^is permissive 
"emayya (8). 1e, noh against Hat view. |” and then’ proceeded" with the -trial ofthe 
| IT agree: that: this appeal. should. be, al- oasa jm aocotdance with law, ti ic 
t av ND cx ntu Pat bey eS E ga ag 241€ E. A SU AME Stee. de Druid o 


i 
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"The Counsel for the respondent is unable 
to show any good reasons against the 
validity of these assertions. j^ fact he 
practically concedes that there is force in 
them. 

I may note that the plaintiff denies that 
he refused to abide by the oath and states 
that he is still prepared to abide by it. 

I accept this petition, set aside the decree 
of the Judge of the Small Cause Court and 
remand the case to him with direction to 
proceed with the suit in accordance with 
law with due regard to the above .observa- 
tions. The costs will abide the result. 

R. L, Petition accepted. 


— 


BOMBAY HIGH COURT. 
Orvit RarngHNon No. 4 or 1926. 
July 2, 1926. 

Present :—Mr. Justice Fawcett and 
Mr. Justice Madgavkar. 
NARAYAN KALU OHAMBHAR 


versus 
BAYAJI APPA SANAWANE, 


O. P. C. (Act V of 1908), s. 68, Sch. III, r. 9— 
Haeoution of decree by "3 power 


ag, whether can also be levied—Bombay 
ireul 


fees. ; 

In respect of sales of immoveable property held by 

Revenue Authorities in execution of a decree ofa 
Civil Court transferred to them for execution acoord- 
ing to the provisions of s. 08, O. P. O., the Revenue 
Authorities have pora by virtue of the Govern- 
ment Resolutians of Bombay to recover as expenses 
of sale under Sch. IL, r. 9, O. P.O, fees on the scalo 
ewhich appliss in the case of sgles under the Land 
Revenue Code. The Court sanding the decree for 
- execution to them is not, therefore, competent to 
direct them to refund the fees so levied. [p. 289, ool. 
3, p. 290, col. 1.) 

“There 18 no legal objection to the levy of poundage 
fse also in such cases, inasmuch as the levy of pound- 
age is imposed ın the case of every sale of moveable 
or immoveable property and is not restricted to sales 
held by a Civil Court alone. (p. 290, col. 2] 

. Sayed Mahomed Raja Sayed Sadak Maa vy. Thakor- 
das Chaturbhujdas (1), followed. . 

Oivil Reference made by the Subordinate 

Judge, Baramati. 
. FACTS.—A Oollector to whom a decree 
. was Bent for execution under s. 68, O. P. O., 
recovered chargés for conducting the sale 
at the rate of 6 pies in the mp on the 
proceeds in accordance with the Bombay 
Government Resolutions No. 7828, Kevenue 


Department, dated 25th June, 1923, and: 


No, 4603, Home Department, dated 3rd 
18 
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April, 1924. The Court levied also the 
poundage-fee in accordance with the High 
Court Circulars. The Subordinate Judge, 
having entertained a doubt as to the legality 
of this double levy, referred the matter for 
the opinion of the High Oourt under 
O. XLVL O. P.O. 

Mr, S. S. Patkar, Government Pleader, 
for the Crown. 

Mr. V. D. Limaye, for the Defendants. 

JUDGMENT. 

Fawcett, J.—The Subordinate Judge 
of Baramati has referred to us two questions 
under O. XLVI, O. P.O. The first in brief 
is, whether the Revenue Authorities have 
legal power to recover, ag oxpenses of sale, 
under r.9 of Sch. LI, O. P.O., fees on 
the scale which applies in the cage of sales 
under the Land Revenue Code. The 
second question is whether this Court is 
competent to direct the Revenue Authorities 
to refund such charges. The Subordinate 
Judge refera to Government Resolutions 
(1) No. 7828, dated June 25, 1923, and (2) 
No. 4603, dated April 3, 1924, The first of 
these, in effect, is based on the view that 
the cost of paper, printing, postage and 
clerical and other labour in connection with 
the sales of land by the Revenue Authori- 
ties has gone up for the past years and that 
the fees hitherto enforced should be raised, 
and Government by the resolution doubled 
the fees previously enforced. The result is 
the levy of charges at the rateof6 pies ina 
rupee, calculated on the amount of the sale- 
proceeds realised by the saleof immoveable 
property. The second Resolution of 1924 
arose out of complaints from mamlaidars 
that the expenditure they incurred on sales 
in execution of Civil Oourt decrees was j 
excess of thesums put at their disposal, and 
the Oollector of Belgaum said that, in his 
opinion, it would not be inequitable, if the 
expenses of sale were recovered at some 
uniform scale to cover the cést to Goyern- 
ment of the travelling allowances payable 
to the officers deputed to carry out the exe- 
cution proceedings. He proposed that the 
same rate should be made applicable to 
sales of property sold in the execution of 
the Civil Court decrees as that enforced in 
regard to land revenue sales, The Oom- 
missioner, Southern Division, supported 
this proposal, and Government held that 
such fees could be levied as charges incur- 
red by the Collectors under sub-r. (2) of 
r,.9 of Sch. HL The Oollectors were ine 


structed to act accordingly in future, 
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Mr. Limaye, who has appeared in support 
of the reference| has contended that the 
fees levied by the Revenue Department 
weie legal, but [that the additional levy 
of poundage under the seale of process- 
fees, etc. ,preséribed in the table at 
pages 204 and 305, of the High Court 
Manual of Circglars should be held to 
be illegal. ThelGovernment Pleader, on 
the otherhand, contends that both sets of 
fees &re legal Our attention has been 
drawn to a case, in which. a somewhat 
similar question arose, Sayed Mahomed Raja 
Sayed Sadak Mia v. Thakordas Chaturbhuj- 
das(l) That was a case in which a sale 
was held through the Collector, who deduct- 
ed a sum of Rs. 546-14 for expenses of sale 
at the rate of 6 pies per rupee, as directed 
in the Government Resolution No. 4603, 
‘Home Department, dated April 3, 1924. 
When the balance of the sale-proceeds 
reached the Civil Court, the Court deduct- 
ed from it Rs. 180 as poundage. The appel- 
lant in that case objected to that double 
deduction, But the execution Court over- 
ruled the objection. On appeal, it was 
held by the learned Ohief Justice and 
Coyajee, J., that levy of poundage was 
entirely independent: of the deduction of 
expenses of sale by the Collector, and that 
the appellant could not claim that the pound- 
age should be deducted from such expenses 
.of sale. In my opinion, as regards the fee 


of 6 pies in a rupee levied by the Collector, ` 


I can see no adequate reason for holding 
' that such a charge is not permissible under 
| r. 9 of Sch. Il, O. P. O, 
.charges incurred by the Collector in the 
-exercise and in the performance of the 
powers and duties conferred and imposed 
on him. The fact that a speciflo estimate 
.of such charges is not made in each case 
that arises, but there is a prescribed general 
rate covering such expenses does not, I 
think, invalidate the levy of such fees. It 
is in accordance with the principle adopted 
by the Civil Courts, as well as by the 
Revenue Department in regard to land 
revenue sales, and obviously it saves labour 
to have & uniform rate that will] on the 
average cover all euch expenses rather than 
to have a detailed account in each and every 
case. 1 think also that, if there was a clear 
illegality in regard to such fees, that would 
have attracted the notice of the Oourt in 
Sayed Mahomed'scase(1). -> 
.Q) 96 Ind. „Oas, 362, 28 Bom, L. R. 500; A.I R. 
1920 Bom. M85, ere ; 


as part ofthe 
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Then, as regards the levy of poundage 
this is under the table imposed in the case 
of every Bale of moveable or immoveable 
property. "There: is no restriction that the 
gale must be held by the Civil Court which 
levies the charge, and the authority given 
by 8. 20 of the Court Fees Act of 1870 
covers the making of rules charging. fees 
for executing processes issued by the Civil 
Courts. In a case of this kind the actual 
process for the saleis issued by the Civil 
Court, but it is executed not by the Oourt 
but by the Oollector. Therefore, I think 
that no legal objection can be taken to the 
levy of poundage also in such a case. - Whe- 
ther it is desirable that there should be 
this double levy, seems to me to be a 
matter to be dealt with administratively 
and not to be a question that can be judi- 
cially determined. In fact, this Court has 
already taken steps. to move Government 
in the matter. Therefore, I would answer 
the first question put by the Subordinate 
Judge in the affirmative, and the second in 
the negative, 

MadgavkKarp, J.—I agree. In regard 
to the levy of poundage under the High 
Court Oirculars we are bound: by the 


‘authority of Sayed Mahomed Raja Sayed 
‘Sadak Mia v. Thakordas Chaturbhujdas- (1) 


where it was held aslawful, although the 
same argument was used there, as in the 
present case, viz., that a double levy was 
unlawful. In regard to the Collector's 
charge, the charge itself is authorised 
by law under 8. 9 of the Third Schedule of 


‘the O. P. O. The only doubtful point is whe- 


ther the actual charges in each case can be 
standardised in the manner proposed by the 
Government Resolution. 

How far this double levy works hardly on ' 
litigants and the amount and manner of its 
levy are administrative matters in which . 


‘we are not now called upon to give an 


opinion. i 
Per Curiam.—A copy of ourjudgment 


‘should be transmitted under the signature 


of the Registrar in accordance . with 


.O. XLVI, r. 3, to the Subordinate Judge, 


Baramati. " 

In accordance with r. 4 of the same Order, 
costs of the Reference should be costs in the 
cause. 


A, N. a. Reference answered accordingly. 


[93 1. .O. 1957] 
: LAHORE HIGH COURT. 
MirsoRLLANBOUS First Appaat No. 1404 
oF 1928. : 
October 27, 1928. 
Present:-—Mr. Justice Addison. 
BADRI DAS—DrorawHotpar—APPBLLANT 


verfus 
Me, B. BEVEN PETMAN-—JUDGMBNT- 


Haecution of decree—Hzecution ‘inst or 
property — holder's right to Ion ph ii of 
execution —l: erence by rt. 


nter 
A decree-holder has a right to execute his decree 

t the person or PR of the judgment- 
btor as he desires and it would be only in excep- 
mal cases that the executing Court would interfere 


. Hargobind Kishan Ohand v. Hakim Singh & Co, 

; on. 

First appeal from an order of the Senior 
Subordinate Judge, Simla, dated the 20th 
March, 1926. . 

Mr. Man Singh, for the Appellant. 

JUDGMENT.—The decree-holder ob- 
tained at Ambala a decree for some Ra. 8,000 
fae a Barrister practising in Simla. 

e decree was transferred to the Simla 
Gourt for execution. The first application 
for execution was put in on the 9th April, 
. 1925. It was dismissed on theil4th August, 

1925, on the ground that the decree had been 
attached. The second application for exe- 
cution was presented on the 3rd September, 
1925. It was for attachment of the judg- 
ment-debtor’s prop of all kinds, Time 
was granted to the judgment-debtor on the 
6th November, 1825, and further time for 
a settlement was granted to him on the 4th 
December, 1925. The decree-holder later 
stated before the executing Court that all he 
wished to attach was theoffice furniture and 
library, including thelaw books, ofthe judg- 
ment-debtor. This he valued at more than 
the decretal amount. The judgment-debtor 
put in a list of his iomovesbls DIODAN, 
which admittedly is heavily encumbere 
and a considerable part of which is situated 
ina Native State. He was then ordered 
to show the amount of' encumbrances on 
his immoveable property but he did not do 
so.: Finally on the 20th March, 1926, the 
executing Court refused to attach the office 
furniture and library of the judgment- 
debtor, under its inherent powers confer- 
red by s. 151 of the O. P. O., and dismissed 
the application for execution. Against this 
decision the decree holder has appealed to 
this Court. ; 

- The jadgment-debtor has not appeared 
before me. It is obvious that the orZer 
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of the executing Court cannot be upheld! 
Jt was held by the learned Ohief Justice 
in Hargobind-Kishan Chand v. Hakim Singh 
& Co. (1) that "the. law confers upon the 
decree-holder the right to decide whether 
he should execute his decree for the pay- 
ment of money by the arrest of the jui - 
ment-debtor' or, by the attachment an e 
of his property, or by both, and that while , 
the Oourt has discretion (which should 
be exercised in a judicial manner) to refuse 
execution against the person and property 
simultaneously, it has no authority, to 
decline to make an order of committal to 
prison on the d that the decree- 
holder must in the s sida yaan esu 
against the property of the judgment-debt- : 
or.” In the same judgment WES ED 
J., held that “the decree-holder should be 
encouraged to proceed against both the 
property and the person simultaneously and 
the refusal of the executing Oourt to grant 
both reliefs at one time should be the 
exception and not the rule.” It follows. 
from the principles, enunciated in the above 
ruling that the decree-holder has the right 
to execute his decree in the manner he de- 
sires and that\it would be only in’ exce 
tional cases that the executing Oourt would 
interfere with that right. In the present 
case there was no reason why the decree- 
holder should not have been allowed to 
attach the furniture and library of. the 
judgment-debtor. The latter was asked to 
show the extent to which his immoveable 
roperty was encumbered and he has not 
deno so. Admittedly it is heavily encum- 
bered, while some of it is in a Native State 
and cannot be proceeded against in the 
executing Court. As other property of the 
judgment-debtor was available, the Court 
no right to compel the decree-holder 
to embark upon lengthy execution proceed- 
ings in bringing the encumbered immove- 
able property to sale. The judgtnent-debt- 
or has been shown every conceasion and 
considerable time has been given him in 
which to settle the decree. - During this 
time it was also possible for him to arrange: 
to gell his immoveable property, In the 
circumstances I acaept the appeal ex parte 
and order the executing Court to attach 
the furniture and library in question and 
to proceed with the execution of the decree 
in accordance with law. The appellant will 
have his costa here. . . 
E. L.& A. N. A. Appeal accepted. 
(1) 93 Ind, Osa. 54; 8 L. 518;, A, È. B, 1926 Lah. 110, 
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ALLAHABAD HIGH COURT. 
Seconb Civit Arrat No. 263 or 1924. 

November 1, 1926. 
Present:—Mr. Justice Banerji. 
[Srimati JOTI BALA DEBI—DRBFENDANT— 
APPELLANT 


` VeETEUS 

M. SHEO LING SHAMI JANGAM 

AND ANOIBBR—PLAINTIFP AND DBFBNDANT— 
RESPONDENTS. 

Custom Sale of house by parjautdar—Zemindar, 
right of, to one-fourth of sale consideration— Mo- 
Man arobar, Benares City—A ppeal, second— 

Hvidence of custom, whether can be considered. 
In second appeal the High Court is entitled to 
consider whether the evidence on the recoid is legall 
sufficient to establish an alleged custom. (p.292, col. 


2. 

are is no custom in Mohalla Man Sarobar in' the 
Oity of Benares whereby the semindar is entitled at 
the time of the transfer ofa house by parjautdar to 
get one-fourth of the sale consideration from the 
vendor or the vendee. [p. 292, col 1] 

Second appeal against a decree of the 
District Judge, Benares, dated the 4th 
December, 1923. 

Dr. K. N, Katju,for the Appellant. 

Bir Dr. T. B. Sapru and Mr. P. N. Sapru, 
for the Respondents. 


JUDGMENT.—This is a defendant's 
appeal in a suit to recover hag t-chaharum. 
A preliminary objection has been raised by 
the respondent that as the amount of the 
claim is helow Rs. 500, the suit was a suit 
of the nature of Small Causes. I have re- 
pelled the contention asI am of opinion 
that the case is notof a nature cognizable 
by the Court of Small Causes. i 

The plaintiff came into Court on the 
allegation that he was the zemindar and 
owner of the site of the house purchased by 
&he defendant, which is in Mohalla Man 
Barobar in the City of Benares, that the 
defendant No. 2 sold his right as a parjaut- 
dar to defendant No 1, and that in Mohalla 
Man Sarobaz,in the City of Benares there is 
a custom in vogue that at the time of trans- 
ferring a house or rights as a parjautdar, the 
remindar geteone-fourth of thesale consider- 
ation, and both the vendor and the vendee 
are liable for the payment of this amount, 

- which is called zar t-chaharum. The defence 
to the action is, ag set up by the defendant 
who admits that sheis the parjautdar of 
the Bite on which tbe house stands, that no 
custom or zar tchaharum is in vogue in 
Mouza Bhadani, Mahal Sorarpura or Man 
Sarober in the City of Benares, Both the 
lower Courts bavp held that the plaintiff, 
upon the evidence, has proved that there 


n 
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was a custom of haq-i-chaharum in Mohalla 
Man Sarobar. In appeal it is contended by 
the learned Advocate for the appellant that 
this custom of haq-i-chaharumis an unreason- 
able custom and cuts down the right of 
ownership, and whether the ares is large or 
small, it diminishes the. general value of 
land in Benares. I am of opinion that it is 
impossible to lay down any general rule as 
to whether & custom is such that no Oourt 
would recognise it. Dr. Katju for the 
appellant has laid all the documents before 
me, and has submitted that if I was sine 
as a Court of Appeal, I would never hol 
that the custom had been proved. It is 
impossible in second appeal to treat a 
question of custom as a question of fact. 
In the case of Rup Chand v. Jambu Parshad 
(1) their Lordships of the Privy Council 
had a question of custom among Jaina 
before them, and at page 252* their Lord- 
ships say: “The question in the present 
case was, and is, whether a custom, sppli- 
cable to the parties concerned, and authoris- 
ing the adoption of a married boy, has 
beenfestablished. This is, strictly, speaking 
a pure question of fact determinable upon 
the evidence given in the case.” I must, 
therefore, treat this question as a question 
of fact, Dr. Katju then goes on to argue 
that as was heldin the Full Bench case of 
Ram Bilas v. Lal Bahadur (2), I am entitled 
to consider whether the evidence on the 
record was legally insufficient to eatablish 
an alleged custom. This, I think, I- am 
entitled to do; because if the evidence is 
egy insufficient to establish a custom, 
it becomes purely a question of law, we 
The question raised in the written state” 
ment, namely, that there is no custom of 
haq-i-chaharum in Mahal Bhadani, of which 
Boxarpura is a part, and of which Man Sarò- 
bar is a smaller part, by the defendant has 
introduced into the case a number of in- 
stances of the exercise of the right of 
receiving haq-i-chaharum by the zemindar. 
Really the case ought to be strictly confined 
to the allegation of the plaintiff, that in 
Mohalla Man Sarobar there isor is not a 
custom as alleged by the plaintiff. The 
history of this particular piece of land on 
which the house has been built is that the 
Lu 6 Ind Can 272, 32 A. 247; 14 O. W. N. 545, 7 A, 


349, 12 Bom. L. R 402; 11 C L. J. 454; 8 M. L, 
T. 3, 20 M. L. J. 439; (19010) M. W. N. 432; 37 L A, 


93 (P. O). 
(2) 30 A. 311; A. W. N. (1908) 112; 5 A. L. J. 450; 4 
M. L T 169. 
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original grant, which was made, did contain 
a stipulation that when the parjautdar part- 
ed with thehouse and the land, the zemin- 
dar.would be entitled to one-fourth of the 
sale consideration. These two documents 
have been specifically referred to in the 
judgment of the Munsif, They are kabuli- 


4 dated 5th July, 1884, and 29th Novem- . 


er, 1898. The latter kabuliyat uses the 
expression’ "hasb dastur mohalla." There 
is nothing on the record to show how meny 
houses there are in the mohalla called Man 
Sarobar, which is admittedly a very small 
mohalla in Mohalla Sonarpura in the City 
of Benares. Documents have been filed by 
the defendant to show that in 1878 the pre- 
decessor-in-title of the plaintiff claimed 
haq-i-chaharum, at the time when a house 
in this mohalla was sold, but the pleintiff 
failed to prove that a custom did exist in 
this mohalla. It is also urged by Dr. Katju 
that among the list of documenta filed by 
the plaintiff, he has only filed decrees which 
show that he did receive one-fourth of the 
sale consideration, but the decrees do not 
show whether in each case there wasacontesl, 
and whether the claim was based on a con- 
tract or custom. This, no doubt, is correct, 
and the instances cited by the plaintiff are, 
therefore, of no value. As I confined the 
plaintiff to refer me to instances relating 
only to Man Sarobar, Sir Tej Bahadur 
Sapru has pointed out evidence of the exer- 
cise of the right to receive haq-i-chaharum 
in six cases beginning from 1896 to 1918. 
The last ia not to my mind of any value, 
but in the absence of any evidence as to 
the number of transfers after 1878 and the 
‘ fact that ever since, as alleged by the plaint- 
‘of his acquiring ownership of this 
mohalla he has exercised the right of re- 
seiving haq-i-chaharum, it is impossible for 


me to hold that the evidence is legally: 


insufficient to prove the custom which has 
been held proved by both the Courts below. 
Whether sitting as a Judge of facta I would 
have come to the conclusion that the custom 
alleged has been proved, isa different mat- 
ter. A number of cases were cited before 
me where the right of pre-emption has been 
held to have arisen in 20, 30 or 40 yeara, 
but each case must depend on the circum- 
stances of that case. 

I am, therefore, of opinion that there is 
no force in the defendant's appeal. I dis- 
miss it with. costs including fees on the 


higher acale, m 
Z, K, . Appeal dismissed, 
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BOMBAY HIGH COURT. 
First Oivin APPBAL No 68 or 1924, 
June 28, 1926. 

Present; —M r. Justice neg and 
Mr. Justice Madgavkar. 
BURSINGJI DAJIRAJ THAKORSAHEB 
— PLAINTIFF —APPRLLANT 


versus 
Tan SEORETARY or STATE rog INDIA— 


DBFBNDANT—RHBSPONDENT. 

Gujarat Talukdars Act (VI of 1888), s. 22— Want 

nd -Assessment —Suit for declaration of non-lia- 
bility to assessment—Limuation—Limuation Aet (IX 
of 1908), Sch. I, Art 120—Cause of aetion, when 

Grises der of Government declaring nu to 
assessment, effect of —M isdeseription in village records 
effect of —Hiioppel of Government. 

Oertain lands were for a lnrge number of years 
shown in the vi accounts as wanta rent-free lands. 
In 1872-73, on a reference by the Revenue Authorities 
Government held that these lands were improperly 
shown as alienated lands not lable to assessment, but 
the wrong description in the village records was not 
corrected till the 1918 when & revision survey 
was introduced. The talukdar sued in 1920 for a de- 
claration that the lands were not liable to be assessed 
and for an ke aan restraining the Government 
Officers from collecting asseasment: 

Held, (1) that the action of the authorities in 1872- 
1873 could not properly, im the absence of evidence 
to show that notice thereof was given to the then 
talukdar, be treated as giving ries to a cause of 
action for a suit for d tion, and that the suit 
was, therefore, not barred by limitation under Art 120 
of the Limitation Act; [p. 295, ool 3] 

(3) that in the face of the orders of the Govern. 
ment that these lands were not proper wanta lands 
and should be treated as liable to jama, the mig. 
description ofthe lands in the records cou]d 
not be treated as an admission by Government ang 
did not operate ag an estoppel against the Gore. 
ment; (p 298, col. 1] 

(3) that the fact that the lands were recited to have 
bean given ps ‘wanta’ did not necessarily mean any- 
thing more than that a 'share' or ‘portion’ of the 
estate was given and that the mere fact that they 
came to be entered subsequently as “wanta rani-Írde 
did not have the effect of making them wanta lands as 
if they had been originally such lands, [p 398, col 3.] 

(4) that tho plaintiff was not entitled to the declara- 
tion and injunction sued for. [ibd] 

First appeal from a decision of the Joint 
Judge at Ahmedabad, in Suit No. 8 of 
1920. 

Mr. R. W. Desai, for the Appellants, 

Mr.S S Patkar, Government Pleader, 
for the Respondent. 

JUDGMENT. 

Fawcett, J.—In this appeal the plaint- 
iftappellant seeks a reversal of the decree 
of the Joint Judge, Ahmedabad, dismissing 
his suit on the ground that it is barred by 
limitation. The respondent has? however, 
filed cross-objections in regard to the find- 
ing ofthe Joint Judge in favour of the 


plaintiff on the merits, Therefore, the 


204 


whole case is now before us for deci- 
sion. . 

The first question is the point of limit- 
ation. The plaintiff is the Thakor of Utelia 
and owns certain villages as talukdar, in- 
cluding the village of Hariala in the Matar 
taluka of the Kaira District. In that village 
there is a groupof lands, which has fora 
long time been known as "Bhavsingji's 
Wanta" The main facts aboutit are not 
disputed. These lands have, for a very large 
number of years, bean shown in the nee 
accounts as wanta rent-free land. On the 
other hand, in 1872-73, on a reference about 
them by the Revenue Authorities, Govern- 
ment held that these lands were improper- 
ly shown as alienated lands, not liable to 
assessment for the purpose of fixing the 
total jama leviable for the village. The 
wrong description of these lands in the 
village accounts was not corrected until 
about 1918 when 8 revision survey was 
being introducad, and the plaintiff brought 
his suit against the Secretary of State in 
1920 on the ground that Government were 
not justified in treating these lands as 
liable to jama or assessment, and classing 
them as Darbari along with other taluk- 
dari lands. He soughta declaration that 
these lands were notso liable, and he also 
asked for 8 permanent injunction restrain- 
nen defendant by himself, or any of his 
subordinate officers, from recovering Buch 
jama or assessment. 

The Joint Judge has held that,in view 
of. the Government Order of 1872-73, the 
plaintiff had notice that no exemption from 
jama was allowed in respect of these par- 
ticular’ wanta lands, also that Meghabhai 
Ratansing, as representing the talukdar of 
Utelia, submitted a petition to the Taluk- 
dari Settlement Officer, on June 13, 1892, 
asking that wgnta land should be exempt- 
ed from jama, and that this also showed 
that. the talukdar had notice about the 
' treatment of these lands by Government. 
Further correspondence carried on by the 
plaintiff since 1918 would not, in the Joint 
Judge's opinion, give him a fresh cause of 
action. Oonsequently, he held that the 
claim was barred by limitation. 

The first objection taken by Mr. Ramdut 
Desai for the appellant before us is that 
Government are estopped from raising this 
: plea of limitation by the terms ofa com- 
promise in a previous suit between the 
parties (No. 12 of 1896) in the Court of 
the Disttict Judge of Ahmedabad. That 
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was a somewhat similar suit in regard to 
wanta lands im other villages of the plaint- 
iff in the Dholka taluka of the Ahmed- 
abad District. The compromige (Ex. 60) 
provided in effect that such lands were to 
be excluded from liability to payment of 
jama, except any that were in the posseesion 
of the plaintiff, or that subsequently came 
into his possession. In para. 5 of the terme 
of compromise it is said:— | S 

"Ag regarde those villages of the plaint- 
iff which are in the District of Kaira, & 
revised settlement in respect of the same 
will be made according to the circumstances 
connected with the villages. And the 
*tharae' (decision), under which the ‘wanta’ 
lands in the possession of the plaintiff 
and situate in the villages under Dholka 
are held to be liable for jamabandi, will 
not be considered asa basis in the matter 
of the villages in Kaira " 

It iscontended that this means that the 
dispute in regard to the Kaira villages 
was one which could be litigated betwe 
the parties, irrespective of anything that 
had happened in the past In my opinion, 
such a wide interpretation cannot be given 
to this clause. It. seems to me merely to 
provide that the decision in the case of 
the Dholka lands should be without pre- 
judice to the settlement of the jama with 
regard to wanta landsin Kaira villages. 
The sentence about the decision regarding 
Dholka villages not being considered as 
a basis, etc., would prima facie mean that 
the mere agreement that certain Dholka 
wanta lands in the possession of the plaint- 
iff should be liable to payment of jama 
should not be made the basis of a similar 
decision that “wanta lands in the poeses- 
sion of the plaintiff in Kaira villages should 
be liable to jama. The question of such 
liability was to be decided on its own 
merits, apart from the decision in this 
particular compromise; and, in my opirion, 
there is nothing in those terms which can 
be held to debar the Secretary of State in 
Council from raising the point of limits- 
tion, which has been taken in this suit. 

A minor point in connection with this 
contention is, that the Secretary of State 
for India in Council in thia Court was 
summoned to produce through the Govern- 
ment Pleader a Government Resolution, 
which is the one sanctioning the compro- 
mise. The Government Pleader has object- 
ed that that Resolution recites various 
opinions of Government Officers, including 
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their legal adviser. namely, the Rsmem- 
brancer of Legal Affairs, and claims pri- 
vilege under s&. 124 of the Indian Evidence 
Act. Oortainly, that is a claim which can 
properly be made in regard to such a Reso- 
lution; and, in any case, it does not seem 
to me that this document would help us 
in deciding what is the meaning of para. 
5 in the terms of the compromise. 

- Coming to the question of limitation on 
its own merits, there is certainly a good 
deal that helps the appellant. The fixing 
of the jama, in a talukdari village like 
Hariala, was made not on .any precise 
me:hod of assessing particular Ton de and 
then adding up the total, but from a variety 
of considerations & total lump sum was 
fixed as that which the talukdar should 


pay in respect of his village. In arriving . 


at. the decision asto what that lump sum 
should be, it was customary to take 
into consideration what lands had been 
alienated, and so-could be treated as not 
liable to assessment. But, that was not the 
sole factor, or even very important factor, 
in determining the actual amount that was 
to be levied. This will be quite clear 
from a perusal of the correspondence which 
has been produced regarding the fixing of 
the total jama in the case of this village; 
and the settlement of that total: lump sum 
was made simply in the course of corres- 
pondence between Government and ita 
officers. The Talukdari Settlement Officer, 
and the Oollector and other officials, such 
as the Oommissioner, made reports, and 
Government then decided what should be 
the total lump sum dae. It is not shown 
that this fixing of the total amount was 
made in consultation with the then. taluk- 
dar, and it is also not shown that the 
talukdar was given notice that in fixing 
the jama these lands, known as “Bhay- 
singji's Wanta” had been treated as liable 
to jama. It is not in fact even shown that 
the village papers would give the talukdar, 


or his representatives, clear notice to that . 


effect. The Government Pleader has ad- 
mitted that; he cannot put his finger on 
any particular document which would 
afford express notice of that particular 
fac‘. Of rane it may be that the taluk- 
dar might surreptitiously know that Mr. 
Richey had reported that these wanta 
lands should not be treated a3 alienated, 
and, therefore, free from assessment. But 
a Court cannot go merely ona surmise of 
that kind. I think the principle applic- 


05 ` 


able is the ‘one that was followed by this 
Oourt in Mahipat v. Lakshman (1). That 
wasa case where a Settlement Officer .in 
Ratnagiri had made a certain decision, and 
it was contended that the suit was barred 
88 not being brought withinsix years from 
the date of his decision. But, on the other 
hand, it was not shown that that decision 
had been communicated to the plaintiff, 
and Parsons, J., in his judgment points out 
(page 430*) that— 

"No prevision is made (in the Act) for 
the communication of his decision to any 
of the parties affected. thereby. It may 
lie burried in his desk for three years as 
in the present case, and no one may know 
of its existence till it is made use of for 
the purpose of framing the register. It 
is not necessary to discuss what effect the 
proved communication of the decision 
might have; it is sufficient to say that 
the decision can have no force until it is 
pronounced or in some way brought to. 
the notice of the parties, and that as this 
is not shown to have been done in the pre- 
sent case till the botkhat was framed and 
signed, the date when thia was done should 
be taken as the starting point of limita- 
tion." s 

In the present case, I think, it would 
not be fair to treat the action of the author- 
ities in 1872-73 as giving notice to the 
then talukdar that these lands were treated | 
as liable to pay jama, when, in fact, in the 
village accounts they were not so shown, 
Bo as to constitute a cause of action for 
bringing a suit like the present. Thera 
is no dispute that the Article of the Indian 
Limitation Act applicable is Art. 120. 
Therefore, the Court has to see when Xhe 
cause of action accrued, and, in my opinion, 
these proceedings of 1872-73 cannot pro- 
perly, in the absence of proof that nouce 
was given to the talukdar to the effect I 
have mentioned, be treated as giving rise 
to a cause of action. 

The Joint Judges has, however, further 
relied upon the representation: by the Kar- 
bhari Meghabhai that I have alic ady men- 
tioned. This is Ex. 101. No doubt, it 
is a document which protestéd -against 
wanta lands being treated as liable to 
jama. But the Talukdari Settlement Ofi- 
cer, Mr. Quin, remarks in his letter to 


b 
(QN B. 438; 2 Bom. L. R. 228; 12 Ind. Dec. (x. e.) 
817. . 
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the Collector upon this repreeentation, 
Ex. 130:— : 

"He (i. e., the Karbhari) does not specify 
the lands to which he refers but takes 
objections to the general principles which 
have been followed by Government in deal- 
ur with the question." 

t does not refer to the wanta lands in 
Suit, but is a general repregentation as 
mentioned by Mr..Quin. In these circum- 
stances, I cannot follow the Joint Judge's 
remark that this petition had the effect of 
giving -one more notice that no exemption 
on these wanta lands was allowéd. It 
could only be effective, if it indicated that 
the talukdar and his representative, the 
Karbhari, knew that these particular wanta 
lands were being treated as liable to as- 
sessment. 
ment can be carried so far. Therefore, in 
my opinion, there is a reasonable doubt 
as to the suit being barred by limitation, 

‘and I would hold that it is not so barred. 

The next question, in view of the cross- 
objections, is whether the Joint Judge erred 
in holding that on the merits the plaintiff 
has aright to the declaration sought. He 
has held that he has no are to an injunc- 
tion in view of s. 45, cl. (2), of the Bom- 
bay Land Revenue Code, But that is a 
minor point. The main question is whether 
be is entitled to the declaration. The Gov- 
ernment Pleader urges that these particu- 
lar Jands are shown by certain evidence 
not to be really wanta lands at all. He 
has referred us, first of all, to the report 
made in 1918 by Mr. Mohanlai, who took 
part in conducting the revision survey, and 
who has been examined es a witness in this 
case. In paras. 2 and 3 of this report, Ex. 
93, he says :— 7 

“A perusal of the Waghela History (page 
166) published, by Mr. Krishnaram Gan- 
patram in 1914 A. D. shows that Bhav- 
singji wasa younger son of Jetsingji and 
his elder brother Aliaji had succeeded to 
the gadi. Bhavsingji died in 1840 (A. D. 
1784) and left no son behind him. 

“I am unable to trace the origin of this 
wanta as well as the circumstances under 
which it was obtained by him. However, 
I gather from the petitien (it has come to 
me from Mansingji in connection with 
other matter) of Manan gji Nathuji, which 
is dated November 29, 1917, that the lands 
in dispute original}y belonged to his own 
wanta, that they were given to the-talukdar 
of Kaira Wanta in dowry, and that by 


I do not think that the docu- 
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the latter they were aldo given in dowry 
to the Thakore Saheb of Sa&nad. The year 
or years in which the above happened can- 
not be ascertained.” 

No evidence has been given in this suit 

in regard to the suggestions there put for- 
ward as to the lands having been given 
in dowry. 
The second document that the Govern- 
ment Pleader strongly relies upon is Ex. 
57. This is an abstract: of the Talati’s ac- 
count of lands in this village of Hariala 
for the Samvat year 1810 (i. e., 1823-24 A, 
D) which under various headings shows 
differént classes of lands, the amount of 
the income therefrom for two successivé 
years, and the decrease or increase. Vari- 
ous wanta lands are’ mentioned in this 
document. At the foot of the abstract there 
is a note which appears to have been part 
of the form in which -it was prepared. 
OClanse 9 contains the. following provi- 
sions :— 

“All the es have :“wanta' (lands). 
A statement should be prepared in writing 
showing what claim the people entitled to 
wanta (lands) have over the lands, and 
what claim the cultivators who cultivate 
their ‘wanta’ (lands) put forth over the 
wanta lands...... In connection with the 
Sheja villages there waa the enjoyment of 
the Vighotee and there are 'udhed', eto, 
What right the cultivators of those villages 


have over the lands. In that manner re- 


gisters showing the arrangements with res- 
pect to the claims of thé agricultural popu- 
lation of every village should be kept 
according to (their) holdings.” 

Then, under this we have entries, the 
first column being Number, the second 
column being for the name of the village, 
and the third column being headed “Claim.” 


"The third column of the entry in regard 


to this village of Hariala says :— 
"This village is ‘Sheja.’ Particulars in 


‘connection with right ‘thereof are as fol- 


lows :—There is a wanta iu our village. 
Facts relating thereto are that when the 
brother of Waghela Jijibbai Aliaji became 
‘Phatawa’ (1. e, & petty chief separated from 
his brother with his share of the inherit- 
ance) the ‘Gharda’ (? father) of Jijibhai 
separated and gave a ‘wanta’ of about 1,100 
bighas. (? The same) was given to Thakor 
Bhavsingji. That party died, eo at pre- 
sent the said ‘Wanta’ is being enjoyed 
by Jijibhai Aliaji 'Nakro' (alone or rent- 
free)." B 
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Upon this it ig contended that the origin 
of the wanta really was as there stated, 
that Jijibhai Aliaji, a former talukdar, who 
has already been referred tointhe extract 
from Mr. Mohanlal's report, gavethis parcel 
of land to his brother Bhavsingji as his 
share ofthe inheritance.  Bhaveingji had 
died and so the land was resumed by Jiji- 
bhai Aliaji. The document is certainly one 
which is entitled to considerable claims of 
reliability. In the first place, it is pro- 
duced by the plaintiff himself from the 
village records, and it has every appearance 
of genuineness. It is an old document, name- 
ly of about 1823, and the statements in this 
document are relevant evidence under 8. 
35 of the Indian Evidence Act. The docu- 
ment was made at atime whenthe history 
of this ‘Bhavsingji’s Wanta” might well 
be in the memory of man, especially in 
the memory of the officers preparing this 
statement, for (accepting the dates that are 
given in Mr. Mohanlal's report, which are 
‘taken from a published history not likely 
to be inaccurate) aa bka in died in A. D. 
1784, that isto say, about forty years before 
the preparation of this document. It is 
PEERI by- the fact that it fits in with 
the historical details that are mentioned in 
Mr. Mohanlal's report, namely, that there 
was a talukdar of the name of Jijibhai 
Alisji, that he had a brother Bhavsingji as 
already mentioned, and that he died with- 
out issue; and there has been no dispute 
raised before us as to the correctness of 
those particular facta. 

Again, from Mr. Mohanlal's report itap- 
pears that in the earliest document that 
was relied upon by the Karbhari, namely, 
. the Kharda of 1877 (A. D. 1821), the lands 
in dispute were shown in the name of 
Waghela Bhavsingji. From para. 8 ofthe 
same report, it appears thet that Kharda 
had been prepared on the basis of the pre- 
vious Kharda of Samvat 1876. The fact 
that these lands were then entered in the 
name of Waghela Bhavsingji certainly 
points to their being connected with one 
of the talukdar's family, because “Waghela” 
is a term which is constantly applied to 
talukdars like the plaintiff (see, for instance, 
para. 14 of Mr. Peile's reportat page U7 in 
“Selections from the Records of the Bombay 
Government, No. OVI, New Series," where 
he says: “In later days, when the Moghul 
Empire fell to pieces, the Tulput part of 
the villages was seized by the holders of 
ihe adjoining wanta or by new clans. In 


297 


Dholka the Waghelas took back their own 
estates") Mr. Richey, the then Talukdari 
Settlement Officer, in his report, which led 
to the Government orders about treating 
these lands as liable to jama, also says 
see para, 9of Mr. Ashburner’s report, Ex. 

J)—'"This wanta is so entered in the 
village accounts in the nameof Bhavsingii, : 
an early Thakur of Utelia.” And, in fact, 
there is no dispute that this Bhavsingji wee 
a brother of the then talukdar. 

Another thing that may be miantioned: is 
that the description of these lands as 
“Wanta”, after they were resumed by the 
Thakor, would not be any deviation from 
what is the original meaning of the word, 
namely, “share or portion," as mentioned 
in Dolsang Bhavsang v. Collector of Kaira 
(2). It would be the share of the estate 
that had been given to the younger bro- 
ther, and that might explain how: this 
dan came to be treated as wanta rent-free 
land. 

On the other hand, the Joint Judge, 
though in para. 15 of his judgment jr 
remarks that “wanta” is no doubt a mis- 
nomer in this case, has held that, in view 
ofthe mannerin which these lands were 
shown in the village accounts, including a 
period when the villages had been under 
Government management, the claseification 
of these lands as “wanta rent. free" lands 
was binding upon Government. Apparently ` 
his attention was not particularly drawn 


_ to Ex. 57; at any rate he has made no 


reference to itin his judgment. No doubt, 
such entries can be of considerable force, 
and strong reliance was naturally placed 
by Mr. Desai upon the decision in Shaik 
Gulam Mohidin v. Collector of Ahmed- 
abad (3). But that was a very much stronger 
case than the present. In that case there 
had been no decision of Government that 
the lands were to be treated as liable to 
jama, such as we have in the present case. 
On the contrary, in Mr. Paile’s report, which 
hasalready been referred to, and which has 
been frequently cited before us, he himself 
q10ted this particular case as an instance 
of wanta land being sold by a talukdar to 
a stranger, who had built upon it. Then 
the Government had themselves continu- 
ously shown 500 bighas of the lands in that 
suit as wanta lands, and these were also 
what are referred to as “the proved acts of 
Mr. Fawcett, Mr. Blape and Mr. Rogers," 


(2) 4 B. 367 at pp. 868, $89; 3 Ind, Doo. (s. s.) 752. 
(9) 12 B. H. Ö. R. App. $78. 
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which were incompatible with the conten-. 
uen that the land was assessable like other 
and. 

No doubt, on the other hand, there was 
the misdescription ‘of the lands in the 
village records, but that mistake cannot 
fairly be treated. as an admission by Gov- 


-ernment in thé face of the orders of Gov- 


ernment that these lands were not proper 
wania lands and should be treated as 
liable to jama. This isd suit against the 
Secretary of State and not against the 
Collector, and the admission in the accounts, 
far from being authorised: or ratified by 
Government, was against their direct orders. : 


Mr. Dessi relied on the fact that this 
Oourt in the case last cited said:— 

“We find ourselves unable to act. upon 
the general theory adopted by Mr Richey 
that wanta land is assessable like other 
land.” . 

That isa remark which is natural in 
view of the evidence in that case that the 
lands had been treated by responsible Gov- 
ernment Officers as wanta lands not liable 
to assessment like other land, and on the 
principle that “an ounce of fact is worth 
more than a pound of theory,” the High 
Court preferred to act.upon that evidence 
rather than upon the theory of Mr. Richey 
that is mentioned. But, in this case also, 
there is no need fo resort to any such 
theory. We have what I consider strong 
and reliable evidence as to the real origin 
of these wanta Jands 
the mere.fact that there was this mistake 
in the village accounts of showing the lands 
as wanta lands free from tax, does not 
op*rate as an estoppel or suffice to out- 
weigh the evidence that I have mentioned. 


. One of the officers in charge of this ,vil- 
lage,.while it was under attachment’ by 
Government, has given ‘evidence in this 
case, namely, the witness Ohunilal Bhogilal, 


ES " Ex. li7,and he déposes that “The khata 


of Waghela Bhavsingji was entered in 
conformity with the. practice,” That is.an 
obvious explanation as to how this treat- 


' ment of the lands as “Wanta rent-free" 


came to continue so long. And whatever 


'* affect might otherwise be given to that 


3# 


treatment, if the Government had not pass- 
ed the orders they did in 1873, it seems 


'to me clear that, in the face of those orders, 


va Court cannot properly Fay that there 


entries are binding upon Government, as 
the Joint Judge lias held, 


And, in my opinion , 
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We have also been referred by Mr. Desal 
to the decision in Talukdari Settlement 
Officer v. Chhagan Lal Dwarkadas (e But 
that case is, in my opinion, clearly dis- 
tinguishable from the presént, as was pointy 
ed out by the Assistant Judge in the suit 
which led to 8. A No 712 of 1922 in this 
Court (Sursangji Dajiraj v. The Settle- 
ment Officer, Gujrat), decided by Madleod, 
O. J. aad Orump, J, on November 1l, 
1921 (unreported). In that appeal the 
present appellant was a party, and I refer to 
the remarks of the Assistant Judge in para. 
29 of his judgment at page 24 of the printed 
book in that case. This High Court has 
decided that ordinarily lands given as jivat 
or maintenance to a cadet in the family are 
part of the talukdart estate and liable to 
payment of jama: cf. Bhaiji Ishvardas Shah 
v. Talukdari Settlement Officer (5) The: 
case of Sursangji Dajiraj v. The Settlement 
Officer, Gujrat, 8. A. No 712 of 1922, decided < 
by Macleod, O. J. and Crump, J., on Novem- 
ber LI, 1924, (unreported) covered the case of 
wanta lands, and these were held to be on 
the same footing. as talukdari estate liable to 
jama. I do not for one: moment mean to 
say that, supposing it is proved that a 
talukdav originally had certain wanta landa, 
and that he gave a portion of those wanta 
lands to a younger brother and subse- 
quently resumed them, that would affect 
their original character as wanta lands and 
make them liable to jama. But the present 
is not acase of that kind. We have this 
particular group of lands known as “ Bhav- 
singjis wanta.” In the absence of evi- 
dence to the contrary, the presumption, in 
my opinion, is that the talukdar of that 
time took part ofthe .darbart talukdari . 
estate and assigned it to Bhavsingji. Hx- 
hibit 57, no donbt, states that he gave a 
“wanta” of about 1,100 bighas, but that 
does not necessarily mean anything. more 
than*that he gave a ‘share’ or ‘ portion” 
of the estate lands, and the mere fact that 
they came to be entered. subsequently as 
“Wanta rent-free" does not have the effeat 


‘of making them wanta lands as if they had 


originally been such landg. They are not, 


‘therefore, lands wholly or partially exempt 


from payment of land revenue within the 
meaning of a, 22 of the Gujarat Talukdare' - 
Act VI of 1883. 

Accordingly, I think the respondent is 
entitled to succeed on ‘the cross-objectiona, 


(4) 8 Ind. Cas. 624; 12 Bom. L, R. 903; 35 B. 97. 


- (5) 58 Ind. Qes. 868,44 B. 832: 22 Bom, L, R, 806, ; 


` 


. [88 I. ©. 1887]: 


and that on ita merita the plaintiffs suit 
must be held to have failed... 
objections are. allowed with costs, and the 


appeal is dismissed. with coste. As he' 


has failed on the merits, the plaintiff must 
ae bear defendant's ‘costs ` in the Court 
ow. 


There is one further point that I should 


refer to. In this appeal the appellant has 


asked ua to admit additional evidence as to. 


applications made by the talukdar in the 
years 1873-75 to-be informed about certain, 
matters. This request. is one to admit evi- 
dence that might 
the point of limitation. No sufficient 
grounds, however, have been shown. why 
that evidence could not have been adduced 
in the lower Oourt, for, although it is said 
that these papers had got mixed up with 
papers of other talukdari villages, yet there 
had been litigation between the talukdar 
and Government, namely, the suit of 1896, 
and these papers had actually been produc- 
ed in that suit, so that there was no euffi- 
‘cient cause for the plaintiff not being 
aware of them. Also, in any case, it does 
not appear to me that these papers would 
ma y assist us, Accordingly, I would, 
in any case, refuse this application. -But, 
as we have, on other grounda, decided the 
point of limitation in favour of the es 
this really does not matter. 
Madg&vkar, J.—I oe 
A. N. A. 1 dismissed. 
UM Circa allowed, 


ALLAHABAD HIGH COURT. 
Bzoonp Civi, APPRaAL No. 193 or 1924, 
November 1, 1926. 

Present —Mr. Justice Iqbal Ahmad. 
ITAR SINGH AND orwers—Patniisrs 
— APPALLANTS 


versus 
UMRAO AND AT aaa A 


C. P. C. (Ad Yo 108) a a. grak judicata—Seve- 
ral suits. between sa rties pending im same Court 
—Deoision of ismus tn one guit, whether tes as res 

udicat& in other sutte—Jurisdiction of Civ a 

venue Courts—Decision of Revenue Court, w 
binding on Civil Courts 

The rule of res judicata Bo far as it relates to the 
trial of an issue refers not-to the date of the com- 
mencement of the litigation but to, the date when the 
Judge is called upon to decide the issue, Where, 


ITAR SINGH v. UMRAO, 


The cross-- 


elp the appellant upon- 
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therefore, several suits between tho same parties dra 
pending in the same Oourt which is competent to try . 
all the sults, the decision ofa particular igeue in any 
one of such mut operates as rts judicata in all thə 
other suits that to be ‘subsequently decided and 
in which the sama issue arises for determination. [p. 
299, coL 2; p. 300, tol 2.] 

The competence of a Court for the urpose of s. ll 
of the O © must be determined -irrespestive- of 
any provision as toa right of appeal from the decision 
of such Court . 299, col 2.] 

The decision of a Revenue Court in a matter within 
the exclusive cognixance of that Oourt is binding an 
the Civil Courts. P 300, coL 2.] 

Second .appeal against & decree. of the 
District Judge, Meerut, dated the lat Novem- 
ber, 1923. 

Dr. N. C. Vaish and Dr. S. N.. Sen, for 
the S Appel anie. 


r. K. N, Katju, for the SiesnondüdtE. 


JUDGMENT. — This appeal must 
succeed. It is a settled proposition of law 
that the rule of res judicata so far as relates 
to the trial of an’ issue refers “not to the 
date of the commencement of the litiga- 
tion, but to the date when the Judge is 
called upon to decide the issue." It is 
equally settled that the competence of a 
Court for the purpose of s, ll of the 
O. P. O. is “to be determined a enone 
of any provision as to a right, of appeal 
from the decision of such Goce Vide 
Explanations 1 and IL of s. 11 of the O. P; 
O. and the case of Beni Madho v. Indar 
Sahat (D. It remains only to apply this 
proposition of law to the facts of this pre-, 
sent appeal. 


The suit out of which this present appeal 
arises was brought by the plaintiffs-appel- 
lants for arrears of rent for three years, 
on the allegation that the plaintiffs gore 
the ex-proprietary tenants of the plots in 


_ respect of which the rent was due from 


the defendants, and that the. defendanta 
were in possession of these plots as sub- 
tenants, on behalf of the plaintiffs. The de- 


.fence to the suit was that the defendants. 


were not in possession as sub-tenants on 
behalf of the plaintiffs, but being zemindars 
of the plots in dispute, were in possession 
as £emindars, and the plota in dispute con- 
atituted their khudkasht land. The learn- 
ed Assistant Collector who tried the suit 
decreed the plaintiffs’ claim and against 
the decree an appeal was filed by the de 
fendanta in the Oourt of, the District 
Judge. 

Iu.the meantime the defendants, in order 


(1) 3 Ind. Cas. 707; 32 A. 07; 6 A, D. J. 91. 
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to strengthen their position, applied for 
correction of the entries in the revenue 
papers. This case was also tried by the 
very Assistant Collector who had tried 
the suit for arrears of rent and he, holding 
that the defendants were rightly entered 
as sub-tenants in the revenue papers, re- 
jected the application for correction of the 
papers. On appeal, by the defendants of 
the present suit, the learned Collector re- 
versed the decision of the Assistant Collec- 
tor in the correction of jamabandi. case, 
After the decision by the Collector, the 
appeal filed in the Oourt of the District 
Judge against ‘the decree in the suit for 
‘arrears of rent case, came up for hear- 
ing and the judgment of the learned Col- 
lector was produced before the learned 
District Judge. The learned District Judge 
observed in the course of his judgment 
that he was not bound by the Nagan) of 
the Oollector in the correction of jamabandi 
cage, but because of certain reasons that 
he assigned in the courseof his judgment, 
he reversed the decree of the Assistant 
Oolleetor and dismissed the plaintiffs’ suit. 
Against that decree of the District Judge 
the present second appeal was filed in this 
Court and has to-day been put up for hear- 


fa the meantime the decision of the Ool- 
lector has bean reversed by the learned 
Commissioner and the Commissioner's de- 
cision has been upheld by the Board of 
Revenue. In short, in the correction of 

amatandi case it has been finally decided 
ii the Revenue Court that the defendants 
are the sub-tenants of the plaintiffs-appel- 
Janta Armed with this decision of the 
Revenue Oourt the plaintiffs filed a suit 
for ejectment under s. 58 of the Tenancy Act 
against the defendants-respondents. That 
suit has also been decreed by the learned 
Commissioner. e decisions of the learned 


. Commissioner referred to above were filed. 


in this Court on behalfof the plaintiffe- 
appellants and these documents, by an 
order dated the 4th June, 1926, have been 
admitted in evidence by a learned Judge 
of this Court under the provisions of O. 
XLI, r. 27 of the O. P, O. A reference to 
the judgment of the Commissioner to the 
Sjectment suit wil show that the order 
of the learned Commissioner in the cor- 

tion of jamabandi case has been upheld 
by the Board of Revenue. 

“The suit for arrears of rent, the correc- 
tion of jamabandi case and the suit for 
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ejectment under s. 58 of the Tenancy Act 
were all triable by an Assistant Collector of 
the first class. In short, the same Oourt 
was competent to try all the three suite 
that have been litigated between the par- 
ties. Therefore the decision of a parti- 
cular issue in any one of those three suits 
would operate as res judicata in any one. 
of the three suits that falls to be sab- 
sequently decided andin which the same 
issues arise for determination. The com- 
mon issue that called for a determination in 
all the three suits referred to above was 
‘whether or ‘not the defendants are the sub- 
tenanta of the plaintiffs. The decision of 
the Revenue Oourt in the ejectment and 


,in the correction of jamabandi cases which 


have been decided prior to this appeal 
being that the défendanta are in the poei- 
tion of sub-tenants has the effect of res- 
judicata in the present appeal. 

I need hardly point out that the deci- 
sion of the Revenue Court in a matter 
within the exclusive cegnizance of that 
Court is binding on the Civil Courts.’ 
Vide Mollo: v. Ramlal (2). That question 
does not arise in the present case, inasmuch 
as all the three buits referred to above 
were suits instituted in the Revenue Court. 
It would be anomalous to hold that the 
decision of the Revenue Court in two of 
the three suits cannot have the effect of 
res judicata that was filed in that very 
Ooart and decided by that Court. 

For the reasons given above I am of 
opinion that the decree of the trial Court 
was correct and ought to berestored. The 
result is that the appéal is allowed; the 
decree of the Oourt belowis set aside and 
the decree of the Assistant Oollector is 
restored with costa throughout. Oosta in 
this Court will include fees on the higher 


ssa 
Appeql allowed. 
dj 58. Ind. Cas. 772; 155. L. J. 1030; 43 A. 191. 





LAHORE HIGH COURT. ` 
Frese Orvin Appaas No. 1039 or 1924, 
June 18, 1928. 

Present :—Mr. Justice Fforde and 
Mr Juntice Oampbell. 
KHAIR. UD- DE “INTIPF—APPERLLANT 
ersus 
' TARA SINGH AND fi vor a Dapa ines 
ResPONDHNTS. 
Defamation—Sutt for damages—Charge, proof of— 


. [99 L O. 1827] 

‘Benefit of doubt—Journalist, position of—Justifica- 
tion—Damages, amount of. 

Whena newspaper publishes a defamatory state- 
ment charging a person with conduct which, if true, 
would render him. Kable to criminal prosecution and 
subsequently attempts to justify such a charge, the 
facta charged must be proved with the same degree 
of precision as would iredin a prosecution on 
foot of sucha charge. In other words, ina libel suit 
pepe ne: oig to the plaintiff which would render 
him liable to criminal proceedings, the benefit of any 
doubt as to the truth of the allegations complained 
2 por. giron not to the defence, but to the plaint- 

p. co 

A bap lan who publishes a statement about an 
Individual is in the eys of the law in the same position 
as any other person. [p. 305, col 2] 

In order to succeed on the plea of justification ina 
Ubel suit the defendant must prove that the whole 
of tho defamatory matter is substantially true and it 
is not enough to show that some of the matters set 
out in alibellous publication are true. [p. 305, col 
3; PES. col. 1.] 

e amount of damages for defamation must de- 
pend upon the particular facte of each case. [p. 308, 


L 2 
ii AN the libel complained of is savage, groas and 
vindictive and is persisted 1n up to the Court of Appeal 
and the defendant does not attempt to into the 
ni E EO 

on , su 0 
be awarded. [did] 

First appeal from a decree of the Sub- 
ordinate Judge, First Olass, Lahore, dated 
the 5th May, 1924. 

Mr. C. H. Carden Noad, Government Ad- 


vocate and Mr. Anant Ram Khosla, for the 


Eb pon 
r. Gokal Chand Narang and Sardar Man 
Singh, for the Respondents. 


JUDGMENT. 

Fforde, J.—This is an appéal against 
the judgment and decree of the trial Judge 
dismissing the plaintiff's suit with costs. 

- The plaintiff-appellant is the Darogha, or 
Head Jailor, of the Central Jail at Lahore, 
The respondent Sardar Tara Singh was at 


the time of the publication complained of, ` 


the proprietor and editor, and the respond- 
ant Ohanchal Singh was the printer, of a 
vernacular newspaper known as the Pardesi 


The suit was brought for damagea for a 
defamatory statement published on the 
15th of February, 1922, in the respondents’ 
newspaper. The paragraph complained of 
is as followa:— . 

" Lawlessness in the Central Jail at 
Lahore. | 

“Bhai Megh Singh Ji of Pind Nathoke, 
District Lahore, was sentenced to seven 
years' rigorous imprisonment in the case in 
connection with the possession of Gurdwara 
Piple Sahib. He is kept in the Central Jail, 
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Lahore, among ordinary prisoners. On 
the evening of the 9th he uttered shouts 
of ‘Sat Sri Akal’ after performing his Rah 
Ras (evening prayers). All the prisoners 
had been confined in their cells. Bhai 
Megh Singh Ji and another Sikh prisoner 
were taken out of their cells, and were 
caused to be beaten by Pathan warderg that 
they passed stool and urine in their trou- 
sers. The Darogha dragged them (by catch- 
ing of their keshas, long hair of the head) 
and pulled out their hair ( keshas), 

"The above news has been received 
through a reliable source, Thelunderlings of 
bureaucracy for the sakeof rewards prae- 
tise so much tyranny on their Indian bre. 
thern, that one shudders to hear of it. The 
Shromani Gurdwara Committee should at 
the earliest possible date, sent this news in 
the form ofacommunique to the newspapers 
for publication, and should take notice. of 
me go " : 

t is obvious that this paragraph is: ; 
not true, of a highly défüsator) mari 
inasmuch as it accuses the appellant of 
ordering two defenceless prisoners to be 
savagely beaten merely because one of them 
shouted out a religiousphrasein the perform- 
ance of his customary devotions, The char 
is manifestly one of the gravest character, 
imputing to the appellant asit does, con- 
duct.which might form the subject of erimi- 
nal proceedings, and which would certainly 
if true, warrant his dismissal from the 
Government service. 

The only defenceto the suit is that the 
words complained of are true in Substance 
and in fact. That was the sole issue which 
was tried, and upon that issue the trial 
J udge found in favour of the respondants, 
holding that the story of the beating of 
Megh Singh, as published, was substantial. 
ly true. The onus of proving this issue 
baka quite correctly placed on the respond. ^ 
ents. : 

The only questions which aris 

fore, for determination in this HOP i 
firstly, whether the finding of the trial 
Judgeis warranted by the evidence on 
the Fond &nd secondly, if not warranted 
to what damages is the : 
t ag appellant en~ 

The only direct evidence in the c i 
that of Megh Singh, one of the Bei 
referred to in the paragraph complained 
of. The material part of Megh'Bingh'g eyi- 
dence as given in his examination-in-chief 
is as follows:— e 


"362 
"I was confined in a separate cell as a 
punishment for performing my daily pra- 
yers and was given corn to grind and was 
flogged and given gunny clothing. Iwas 
beaten by the plaintiff and some prisoners. 
It was evening time after saying prayers I 
shouted out SatSri Akal. The plaintiff 
abused me and gave kicks and blows with 
fists and pulled out my kesh. He took me 
out of that cell where I was first confined 
and transferred to another as a punish- 
ment. I put my pulled out hair in an 
envelope and sent them through Sardar 
Tara Singh to Baba Gurdit Singh. I took 
food on the 4th day. Tara Singh told me to 
do 80. No talk between the Darogha and 
Lala Lajpat Rai and Baba Gurdit Singh 
took place in my presence. Tara Singh 
told me that they had sent my hair to 
Amritsar and what order was received from 
there, we should submit to that and in the 
meantime I should take my food.” In 
crose-examination he amplified this state- 
ment somewhat. He admitted that he alone 
was beaten, and that he was thrashed by 
nine men till he became senseless. He stated 
that his neck ring wastwisted by lambardars 
so as to strangle him, that the appellant 
told his men that he was to be beaten to 
death and that the appellant’ would take 
the responsibility. He said thata certain 
Tara Singh, who was known tobe the 
Secretary of the Gurdwara Parbandhak 
Committee and who was in the same Jail 
at the time, came to see him the morning 
after this ou e upon receipt of a message 
from him, and he alleged that Abdul Ghani 
accompanied Tara Singh. He. stated that 
he gave the hair which had been torn from 
his head to Tara Singh on the occasion of 
this visit unobserved by Abdul Ghani. 
This hair, according to him, had been 
„placed in an envelope, and on being pressed 
as io how he obtained the envelope he 
first said that “the envelope was either 
made by him or he managed to gevit. On 
further pressure he confined himself to the 
~ story that he had manufactured the en- 
velope, explaining that he had already the 
paperin his possession and that he kneaded 
some flour to be usedasa paste. It is to 
-be specially noted in this witnesa's evidence 
that he denied that any other person was 


beaten with him, in contradiction to the- 


story as appears in the newspaper account 
—and the reason for thisis patent. Ifhe 


had kept to the newspaper version in this: 


particular, it would 'have been necessary 
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for him to state who that other prisoner, 
was, and he would obviously find it very 


‘difficult, if not impossible, to make his 


own story tally with the story of some other 
prisoner even if anotherone could be per- 
suaded to come forward and allege that he 
also was beaten. Moreover, the story as 
given by this witness does not fit in with the 
evidence of Tara Singh. 

Before dealing with the.evidence of the 
other witneases it is necessary in order to 
make their statements intelligible to refer 
to certain incidents which admittedly took 
placein the Jail between the 9th February 
and the end of that month. There is no 
doubt that at the end of February a hunger 
strike of political prisoners took place in 
this Jail. According to the plaintiff this 
Btrike started on the evening of the Z4th 
February and continued till noon of the 
26th. This strike was due to two causes. 
One was owing to the belief amongst the 
prisoners that Megh Singh had been given 


-gunny clothing and a prison cap to wear. 


The other reason was that the political Sikh 
prisoners demanded that certain military 


- prisoners, who had just been brought to the 


Jail, should be confined with them as poli- 
tical prisoners and given black turbans 
to wear instead, of the ordinary Jail cloth- 
ing and cap. i 

he date of the strike is also fixed by 
Abdul Ghani a Deputy Jailor, who likewise 
says that it commenced on the evening of 
the 24th and terminated at noon of the 
26th February: Autar. Singh, a Bar-at-law 
of Gujranwala who was examined for the 
defence, fixed the hunger strike as having 
taken place either towards the end of Feb- 
ruary or the beginning of March, which is 
in accordance with the dates given by the 
two Jailore. In point of fact the time at 
which this hunger-strike took placa does 
not appear to have been disputed in the 
Court below; but the significance. of thess 
dates becomes apparent when one tesis 
the evidence of Megh Singh with that of 
the other defence witnesses. The trial 
Judge states in his.judgment that the dates 
are quite immaterial in the case, but why 
he makes this statement .1 find it hard to 
understand. The witnesses attempt to fix 
the time of the alleged assault by refer- 
enee to the time of the strike. One can 
quite understand their not knowing the 
actual dates of these events, but they are 
bound to know whether the strike toak 
place before, immediately after, or at soma 
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lapse of time after the cruelty alleged to 
have been perpetrated on Megh Singh, more 
especially as this strike is alleged by the 
defence to have been organised as & pro- 
test against the ill-treatment of Megh Singh. . 
Taken in this sense the times when the 
various matters took place are of the high- 
eat importance. Megh Singh, as is pointed 
out, says that Tara Singh and Abdul Ghani, 
the Jailor, came to see him the morning 
after the assault. Tara Singh fixes this 
date by saying that the strike had started 
when his interview with Megh Singh took 
place. He also says that before the strike 
the plaintiff had raised no objection to 
shouts of Sat Sri Akal. In cross-exami- 
nation he fixes the date of the strike defi- 
nitely by stating that it had been going 
on for four days when Abdul Ghani too 
him to ses Magh Singh. At the end of his 
cross-examination he states, “when we came 
to know definitely about Megh Singh's 
treatment then we began hunger-strike.” 
These statements obviously cannot be re- 
conciled with the testimony of Megh Bingh 
who declares that Tara Singh's visit took 
place on the morning after the assault. 
Moreover, if we are to accept Tara Singh's 
evidence as to the date of the strike, it is 
made quite clear that this strike could 
not have been due to the alleged savage 
assault upon Megh Singh, as according to 
him the strike preceded the assault by 
several days. According to the defamatory 
article the assault upon Megh Singh took 
place on the 9th February; the article it- 
self was published on the 15th, and there 
can be no doubt whatsoever that the strike 
did not take place until the 24th. 

Lala Lajpat Rai, a Vakil of Lahore, who 
appears to .yave given his evidence with 
scrupulous fairness, states that as far as he 
can remember two causes were assigned for 
the hunger-strike. One was that certain 
Akali soldier prisoners, who came into the 
Oentral Jail at the time, were kept sepa- 
rate from the: political prisoners and were 
given labour to do. The other cause was 
that a Sikh prisoner had been mal-treated. 
Bo far as the alleged mal-treatment, how- 
ever, is concerned the evidence of this 
witness, as indeed is the case with the evi- 
dence ofevery other witness for the defence 
with. the exception of Megh Singh is pure- 
X hearsay. He says that "it was reported 

at a certain Sikh prisoner had been 
beaten and hia beard and his kesh had 
been pulled and that a cap was given to 
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him as his head-dress." He then refers 
to a certain discussion which took place 
among the political prisoners which result- 
ed ina request being made to the Jailor 
that he should.take a Sikh prisoner with 
him to interview the person who was alleg- 
ed to have been beaten. The Jailor accord- 
ing to this witness “readily accepted the 
suggestion”, and the witness then continues, 
“To the best of my recollection one of the 
Sikh gentlemen went there and brought 
the report that the man was satisfied and 
he had started eating; upon this the hunger- 
strike was broken." He concludes his evi- 
dence by saying that he did not actually 
see, but it was said that “some hairs were 


in the possession of some one in -hbis 
ward.” 


The evidence of Gian Singh for the de- 
fence is another striking example of the 
manner in which purely hearsay evidence 
has been accepted by the trial Judge and 
used by him for the purpose of coming to 


his conclusion. The great significance of 
this witness’ evidence is that it shows the 


-real reason why the strike took place, -I 


think I cannot do better than quote verbatim 
the material part of his statement: ‘Thera 
were altogether about 50 political prison- 
ers. There was a Sikh prisoner, perhaps 
his name was Megh Singh. He had been 
subjected tò harsh treatment from the Jail 
authorities. His clothes were taken off and 
he was given gunny clothes and acap to 
wear on his head keshas. He was also 
given bar-fetters.! I did not see these things 
myself, but [learnt it from the strikers, 
The Sikh prisoners who were sent to this 
Jail were subjected to ill-treatment by the 
Darogha. When the strike took place the 
Darogha came to us to enquire the cause. 
We told him that it was against the religion 
of a Sikh to wearcap andas Megh Singh 
was given acepso the strtke had taken 
place. The Darogha ni that if assur- 
ence was given that e punishment of 
Megh Singh had been removed, then would 
the strike come to an end? The political 
prisonets held a consultation and said that 
if the cause be removed they would take 
their food. After few hours ona Assistant 
Jailor took Tara Singh, political prisoner 

to Megh Singh and satisfied him that all 
punishments had been removed. The strike 
was over. It was also reported jto us that 
hairs of beard have been pulled ont.” From 
this witness’ evidencd it becomes apparent 


-80 


that the informastion received by the poli- 
tical prisoners as to the ill-treatment of 
Megh Singh was .that he had been con- 
demned to wear gunny clothing and a cap 
„and was put in bar-fetters, andas soon as 
this grievance had been remedied—presum- 
ably by the removal of the bar-fetters and 
the substitution of other clothing—the strike 
,8& once came to an end. , 
. The evidence of Autar Singh as to the 
cause of the strike is very much to the 
same effect. He says “Megh Singh pri- 
.80ner was given the punishment of cross- 
bar-fetters. I did not go on hunger-strike. 
My companions did not go on hunger-strike. 
We requested the Jailor to bring military 
Sikh prisoners to our ward asthe charge 
inst them was political or semi-political. 
egh Singh wasalso given gunny clothing. 
The other reason for hunger-strike was 
that the other prisoners should also be al- 
lowed to shout “Sat Sri Akal.” Respect- 
ing Megh Singh our demand was that his 
y slathing and cross-bar-fetters should 
removed, The Darogha came to our 
ward and master Sundar Singh (I think) had 
a talk abont Megh Singh with him in my 
presence. It was said that Megh Singh 
Should be relieved from the cell where 
he had been confined and his punishment 
of cross-bar-fetters and gunny bags should 
be removed. The Darogha had simply said 
that Megh Singh had violated Jail Regula- 
tions.” conclusion of his examination- 
in-ohief he said; “The Darogha said that 
he would remove Megh ae fetters 
and clothing. We deputed Tara Singh 
prisoner in the Manak case. Hewas de- 
puted by the strikers whether Megh Bingh's 
fojtere were removed or not. He came back 
and told the strikers that Megh Singh's 
{otters had been removed. I think la 
Lajpat Rai intervened in putting an end 
to the strike and in advising the Jailor.” 
. According tb Dr. Narang these two wit- 
nesses, Lala Lajpat Rai and Sardar Autar 
Singh, both members of the legal profes- 
sion, are persons whose word should be 
taken as truth. Hesays that they are men 
of social position and that Lala Lajpat Rai 
also occupies a position of some political 
eminence. So faras their evidence is con- 
cerned it seems to me to be given fairly 
‘and honestly and the effect of it, in my 
opinion, is conclusive to show that the 
‘strike was not due to an alleged savage 
attack upon Megh Singh, but was due to 
certain legitimate disciplinary action taken 
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by the Jail authorities, to which the poli- 
tical prisoners objected. As to the wit- 
ness Tara Singh, not only does his evidence 
contradict in many details that of Megh 
Singh, but his character does not appear 
to entitle him to. much belief in a suit of 
this kind. He admits that he was sentenced 
to six years’ imprisonment in the Manak 
Gurdwara case and to five years’ imprison- 
ment in a conspiracy case. He served in 
Ohina as a Police Constable for some 13 
years, and is now undergoing an unexpired 
term of imprisonment. i 

After examining the whole ofthe evi- 
dence it seems to me that no Jury could 
reasonably come to the conclusion that 
the statement published in the respondente' 
newspaper has been proved to be true. 

It is to be observed that when a news- 
paper publishes a dafamatory statement 
charging a person with conduct which, if 
true, would render him liable to a criminal 
prosecution, and subsequently attempts to 
justify such a charge, the facts charged 
must be proved with the same degree of 
precision as would be required ina pro- 
secation on foot of sucha charge. In other 
words, in & libel suit such as this, imput- 
ing conduct to the plaintiff which would 
render him liable to criminal proceedings, 
the benefit of any doubt as to the truth of 
the allegations complained of must be given 
not to the defence but to the plaintiff. The 
trial Judge has taken the exact opposite 
course. -Having admitted every kind of 
hearsay evidence to prove the cause of 


.the strike in the Jail, he concludes that 


the reason alleged to have been given by 
the strikers for the strike is sufficient to 
establish the fact that Megh’ Singh had 
been beaten for shouting Sat Sri Akal. He 
has given no weight whatsoever to the 
glaring inconsistencies in the statements 
of the different witnesses. The fact that the 
witness Tara Singh admitted in cross-exa- 
mination that before the strike the Darogha 
raised no objection to such shouts, is en- 
tirely overlooked by the trial: Judge. It is 
unnecessary to compare the many discere- 
pancies in the stories told by the different 
defence witnesses. Butit seems to me.&' 
very strange thing that the Judge who 

the witnesses does not appear to 


his conclusion. He comments on the fact that 
the appellant and his witness Abdul Ghani 
did not.produce any. documentary evidence 
in corroboration of the evidence as to the 
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date when the strike took place. Bat 
surely the Judge must know that when 
the onus of establishing the truth of certain 
facts is put upon the defence it is for 
them to call for dosuments in support of 
their story. Had the defence required the 
production of any documents from the Jail 
they could easily have obtained them by 
an order from the Oourt, In point of fact, 
a8 I have already said, the date. of the 
strike does not appear to have been. dis- 
puted, If any facts can be said to be 
clearly established by the evidence in this 
case, they are these:—The publication oom- 
plained of took place on the 15th of Feb- 
ruary. In that publication it was alleged 
that Megh Bingh was cruelly treated on.the 
9th of February. The strike which took. 
place in the Jail occurred not earlier than 
the 24th of February. These facta the 
trial Judge seems to have wilfully. ignored, 
or, rather, when they come in conflict with 
the:evidence of the defence witnesses 
prefers. the statements of these witnesses 
though a in absolute contradiction 
to these three salient facta. 


The frame of mind of the trial Judge is- 


‘best shown by some observations which 
appear towards the close of his judgment. 


e plaintiff, he says, could have produced. 


documentary evidence to discredit the de- 
fence atory. He also says that plaintiff 


could have produced evidence to showjwhen . 


Gurdit. Singh was 

Jail during the strike. 
that the plaintiff could. easily have pro- 
duced evidence as to the 


from Lahore 


Alt these mattera of evidence would have. 
established when the strike took placa. 
That, no doubt, is perfectly true, but the 
Judge entirely forgets. that it waa for the 
defence to prove their case, and im view of 
the fact that neither the plaintiff nor the- 
Deputy Jailor Abdul Ghani were asked 
one word in croas-examination suggesting 
any doubt as to the accuracy of 

fixed.by them for the strike, I fail to 
underatand why the Judge seems to think 
it necessary that they should have pro- 
duced a whole heap more evidence to esta- 
blish this uncontradicted fact. 

Following this criticism the trial Judge 
continues: “Non-production of best evi- 
. dence in possession of the plaintiff raisea 
presumption against him," and then he 
goes on to say ‘that "the dates are quite 
jnmaterial in the case, The story of the 


z0 


^* 
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n .of cer-- 
tain prisoners to the Jail during the strike. ` 
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beating of the prisoner is substantially `“ 
." To this I need only say that the. 
plaintiff has produced not only the best but 
the only proper evidence in the case, | 
namely, his own oral statement on oath 
in Oouxt and the oral, statements. of his 
witnesses upon oath in Court. _If there 
were any documenta available to corítradiot 
this evidence it was forthe defence to de- 
mand them: But why ea witness whose own 
testimony upon a particular pur has not. 
even: been challenged should be required 
to produce documents to corroborate that 
piece of testimony, I quite fail to under- 
stand, Y 
The trial Judge concludes his jin. 
with these .words:— i 
"The defandantapublished, what newsthey. | 
got. Itis the duty of a journalist to bring: 
+o the notice of the Government sueh com- 
plaints against their servanta, E have not 
referred to the statement of Malik Lal 
Khan tothe effect that plaintiff hesitated 
to bring this suit. I need not say anything. 
about it, To publish true facta 
& person in the- interest of the public and of 
Government-is-not defamation.” 
With regard to these observations I 
mar say that it is the duty of a journalist 
to publish complainta which he is 
er are true If. he published. com- 
plaints of & defamatory nature which are 
not true, he must suffer the consequences. 
A journalist who publishes & statement 
about ansindividual is in the eye-of the law 
precisely in the same position as any other’ 
persen. Heis not specially privileged as 
to what he may eh But, on‘ the other 
hand, he uftdoubtedly has a greater rea- 
ponsibility to guard against untruthg, for: 
the simple reason that his. utterances have: 
a far larger publication than have the ut- 


_ teranoes of the individual, and they ara’ 
, more likely to be believed. by the ignor- 


ant by reason of their appearing im print, 
Having heard the entire evidence 
minutely dissected by Oounsel on Ta 
sides, it is perfectly clear. to . 
that the respondents have signally P Lodi to. 
prove that the defamatory words are irus, 
and accordingly the plea of justification, 
has failed. And in this regard I may point 
out that even ifit has been established that 
Uis plaintiff had caused the prisoner Megh 
to be Palon aii, manner alleged. 
egh Bin this woald- not 
establish the plea of jus ification and entitle .. 
the respondents toa verdict, In order tq. 


B 


‘It is not enough under the pl 
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Bücesed'upon the ‘plea of justification the 
defendants have to prove that the whole of 
the dafamátory matter is substantially true. 
of justifica- 
tion of allthe matters seb out Tn a libellous 
publication to prove that some of them 
are true. When two persons are alleged to 
have been savagely beaten, it is not enough 
to prove that one person was'in fact so 
beaten. And; accordingly, ifin thé present 
casé it hád'in fact . 
Megh- Singh had been ill treated in the 
manner alleged in the offending newspaper 
paragraph, that would not bé sufficient to 
establish the plea of justification, and the 
sppellant would even on that ‘finding be 
entitled toa verdict. Such a verdict, how- 
ever, would hardly entitle him to more 
than cohtemptuous damages. But in the 

resent cage, in my opinion, the respondents 
hove wholly failed to prove that any of 
the libellous matter is true, and accordingly 
the appellant is entitled to substantial dam- 


 BgeB. 


" No rule can be laid down for measuring 
these damages.. Dr. Nerang has cited a 
number: of cases in some of, which only a 
small sum. was awarded for gross libela, 


butsüch cases are not of.the slightest-use. 


aB & guide.. The cases in question were 
only reported because of some principle of 
law which they were supposed to establish. 
There have been countless .trials for libel, 
in which substantial sums have been award- 
ed tothe plaintiff, which have never been 
reported in the Law Reports. ‘Obviously each 
case must depend upon its own particular 
facts. In the present case the libel com- 
plaingd of is a savage, gross and vindictive 
one, and has been persisted in up to the 
present-moment. Although the respondents 
deliberately pleaded the dangerous plea of 
justification, they never attempted to go into 
the witness-box and support that plea under 
oath.. ‘ ars IV S 


It may be true, as Dr. Narang declares, 


that the respondents’ newspaper is an in- ~ 


significant journal of no consequence. That 
may be so, bil nevertheless a statement 
defaming & Government servant, even when 
published in most contemptible journal 
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been proved that’ 
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“I am of opinion that the smallest sum 
which should be awarded to the appellant 
as damagis is a sum of Rs 2,000 and I 
would accoidingly set aside the judgment 
and decree of the trisl Judge and enter 
judgment for the appellant for the, sum of 
Rs. 2,000 with cata throughout. 
Campbell, J.—I agree. So far from 


_the dates being “quite immaterial” as declar- 


ed by the trial Judge they are the most im- 
portant feature of the case. The assault 
upon Megh Singh is stated in the offending | 
article to have occurred on the 9th May, ` 
The article was published upon the Joth 
May. The hunger-strike commenced on the 
24th. Megh Singh was produced by the 
defence to prove that he was beaten and 
another prisoner, Tara Singh, was produced 
to corroborate him by describing an inter- 
view which took place between them on the 
‘morning after the beating. Read together, 
and if believed, the two statements would 
prove nothing more than a beating, which 
took place after the 24th May, the date of 
the commencement of the hunger-strike, 
and which, ifit did take place, is quite 
irrelevant to the present proceedings. 

The trial Judge appears to have believed 
the story of certain witnesses that a rumour 
of Megh Singh having been beaten was. 
prevalent at the commencement of the 
strike, and to have regarded the existence of. 
a rumour as corroborative evidence of Megh, 
Singh's statement. In any cage the existence 
of a rumour can never be any proof what- 
soever of ita correctness, and in the present 
-instance the trial Judge has disregarded 
‘the fact that the publication of the defend- 
ants’ article on the 15th would be quite 
enough to account for the currency of the 
rumour on the 24th. i 

The only thing on the record from which 
‘the defence can claim any support is Megh 
Bingh's statement with all references to an 
interview with Tara Singh eliminated from 
“it, and this is quite inadequate to establish 
'their case. ' 

l concur in holding that the plaintiff 
should have a’ decree for Rs. 2,000 with 
costs on this amount throughout, 

R. L. Appeal accepted. 


will most certainly cóme to the jag be f 
e 


_of the authorities, and the ‘position of t 


rson defamed must necessarily be imperil- ` 


ed unless he “secure either a complete 


retraction ofthe hbel qr establish bis inno ` 


percelnanaction-ablaw,- 
Ld 
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BOMBAY HIGH COURT. 
, Fresr (Irvin, AfrsaaL No. 82 or 1925. 
June 14, 1928. 
` Present: —Mr. Justice Fawcett and 

Mr. Justice Madgavkar. 
MAHARAJ BHANUDAS NARAYANBOA 
i GOSAVI—PLAINTIFF—APPBLLANT 
E l versus 
25 KRISENABAI OHINTAMAN 
DESHPANDE —DaraNDANTS Nos. 1 AND 2— 

Rs3PONDHNTS, DET 

Evidence Att (I of 1878), es. $5, 74, 78, 114 —Certified 
copy of transfer certificate granted by Head Master of 
Native State, admissibility of—Head Master, whether 
‘exeeutive officer — Diplomatie agent’, meaning of— 
Certified copies of Foreign States, admissibil of— 
Presumption as to character o eana ina 
Compromis by guardiah with sanction of Court— 
Setting aside compromise, grounds for—Fraud, whe- 
ther necessary. 

A csrtified copy of a ‘transfer certificate’ 
to a pupil by ths Head Master of a School is ad- 
missible in evidence under s. 35 of the Evidence Act 
to prore the age of the pu [p. 307, ool. 2.] 

the Gorernment of a State or country undertakes 
the education of boys and girls and employs officers 
for that purpose, then the officers so employed are 
executing certain duties imposed upon them by that 
State or country, and they come within the tarm 'execu- 
rie Seed y i used in s. 74 (1) (113) of the Rridence Act. 
p. 303, col. 1. 
, Beotion 35 of the Evidence Act is applicable also to 
eniriss in public documenta of Native States and 
foreign countries. [ibid.] 

- The term ‘diplomatic agent’ in s. 78, cL (8) of 
the Hvidence Act is ussd in & wide sense and prima 
facie includes the Resident of Hyderabad. [ibid] 

A Oourt can presume under s. llt of the Bvidences 
Act that a transfer cartificate granted by the Head 
Master of a School in a Native State has the same 
character as a, school leaving certificate in British 
India, [ibid] 

A compromise of a suit by a rdian with the 
sanction of the Court under O: LO P. O., stands 
on a very different footing to compromise by - 
dians out of Court and cannot be set aside merely on 
the allegation that the compromise was not in the 
interests of: the minor or was unconscionable. To 
{mpeach such a compromise thore must be something 
amounting to fraud [p. 309, col. 1.] f 

Dhairyasingh Gordhandas v. Kissantas Tribhovan- 
das (2), Brooke v. Lord Mostyn (3) and Bibi Solomon v. 
Abdool ‘Arees (4), relied on. A 

“First appeal from the decision of the 
First Class Subordinate Judge at Ahmed- 
~negar, in Suit No. 737 of 1821. i 

Mr. P. V. Kane, tor the Appellant. 


Mr. S. Y. Abhyankar, for Respondent No. 1. 


r JUDGMENT. 

Fawcett, J.—The main question in 
this appeal is, whether the plaintif has 
proved that he attained majority within 
thras yeara of his filing the present suit, 
that is to ‘say, on or after July 18, 1918. 
Tais involves his birth on or after July 18 
12J9. , But the Subordinate Judge haa held 


_- Deo (n QT 


that he was really born on October 20, 


' 1899, and, therefore, his suit was time- 
barred 


__In regard to the evidence asto the plaint- 
iffs age, it has been strongly contended 
that the document marked A, on which the 
lower Oourt has mainly relied, is not ad- 
missible in evidence. This is a document 
purporting to be a certified copy of what is 
called a “transfer certificate" granted by 
the Head Master of a school at Paithan in 
the Hyderabad State, on January 20, 1916; 
The document purports to be a copy of a 
counterfoil, showing the contentg'of the 
transfer certificate actually issued, and the 
copy is made on a printed form, which 
would presumably correapond to that of the 
original, According to an entry in this 
transfer certificate, the birth of the plaintiff 
is given asona Muhammadan date, which, 
itis not disputed, corresponds to October 
20, 1839. Since the certified copy» was 
given, the document has been presented to 
the Resident, Hyderabad, and now béars a 
certificate, dated October 26 1922, of the 
Resident, certifying that the document isa 
copy of-a public document of the Hyder- 
abad State duly certified by the officer 
having the legal custody of the original. 
The Subordinate Judge held that the docu- 
ment was admissible under ss 35 and 79 
of the Evidence Act. As regard& s. 35 Mr, 
Kane contends that this cannot cover a 
“public servant" outside British India, 
dnd cites in support of this the doubt 
expressed in Ponnammal v. Sundaram 
Pillai (1. That section’ itself, however. 
refers to the law of the country in whith 
such book, or register is kept; and that 
would be quite unnecessary, if it was dn- 
tended to cover only cases of entries ina 
public or official book, register, or record: 
kept in British India. Moreover, under e” 
B, 74 (1) (tii) the expression, “ public doou- 
ments” includes “documents forming the 
acts, or. records of the acts of publie officers 
legislative, judicial: and executive, whether: 
of British Indis, or of any other part of His 
Majesty's dominions, or of a foreign coun-' 
try.” Therefore, the Act covers publia: 
documents of Native States or foreipn:. 
countries. Ican see no reason whips Beal 
should not have a similar scope, especially: `- 
in view of the words to whioh:i heya! : 
drawn attention. It is'said that a soho6lt2o-. 
master will not come under the "word: 


() 33 M, 490 at p, 508010 AL L J, $10; 8 Indy 


7 ed. 
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“public officers, legislative, judicial and 
executiva,” Ido not agree with that con- 

_tention If the Government.of a State or 
country undertakes the education of boys 
and girls, and employs officers for that 
purpose, then the officers so employed: are 
executing certain duties imposed upon them 
by the State or country, and they certainly 
seem to me to'come within the meaning of 
the words "executive officers,” The docu- 
ment in question corresponds to the certi- 
cate. given in British Indian Schools, when 
a pupil leaves a school; and it can, I think, 
nadae. H4 of the Evidence Act, be safely 
presumed that a school-master in Hyder- 
abadi. State issues a. similar certificate, 
especiahy having regard to: the certificate 
of the Resident at Hyderabad that I have 
mentioned: Tat certificate falls under 
A (8) of 3.:78 of the Evidence Act, as being 

ifeate: ander, the seal of a diplo- 
inte agent that the copy is duly certified 
by the officer having the legal custody of 


the: oxiginal.” Phe. words “ diplomatic 
agent’ are very wide,. and facie 
cover tha. Resident of Hydera who is 
the’. Political Agent of .the Government 


ef India. Thus; in 8. 86 it ia laid: down 
that: the’ Politieal Agent shall be deemed 
_ to be tite. representative. of the. Govern- 
ment ef India in the place or'couatry to 
whick. he is assigned. It has been object- 
ed thats. 76: requires. proof of the charac- 
- tex:of the: document according to the law 
af the foreign country, and that there has: 
been- no: evidence given as to the charaeter 
of this document. That might be a sertous 
objection in. the case of a document as 
to which a doubt could legitimately arise: 
on sihe subject of its character. But, im 
the present. cdse, there is no reom for 
such a doubt, and the Oourt can presume 
under s. 114 that it has the same charac- 
ter as a school: leaving certificete in 
British India. In my opinion, therefore, 
the-lower-Oourt has not erred in-admitting 
thiz.document in evidence. 


The neat question is, whether the lower: 


Ooart, was wrong in relying upon this 
dosument, and whether it should be given 
the weight which the. lower Court attach- 
ed to it. Against this document the 
plaintiff adduced evidence that he was 
really born on June 30, 1901. This evi- 
dence. consists of a horoseope and a mete 
made in an-almanack about the plaintiff's 
birth on that date, tqgether with oral testi- 
mony. in support of those: documents, but 


AD 


BHANSDAS NARAYANBOA GOSAVI P, KRIBHNABAI CHINTAMAN BESAPANDH, [99 E C. 1997] 
_ this has been.disbelieved by: the’ lower 


Court. Certainly, one very strong "ground 
for not accepting the’ testimony is the 
definite statement in the plaint itself 
that the plaintiff attained majority. on 
November PSO, 1915; that implies he-was 
born on November: 30, 1900, and the 
inference of the lower Court that the 
horoscope had not seen the’ light of the. 
dey; when the plaint was prepared, is one 
that can reasonably be made. Another 
circumstance which goes against this evi- 
dence is the faet that: in the’ comprenrise 
apphication of February 14, 1986: to whieb 
the plaintiffs natural father Keshav was 
& party, the pete age was stated tó 
be sixteen. If he had been born on June 
30, 1901, he would then have bsem under 
fifteen (about 143), and it seems im- 
probable that thé plaintiff's natural father 
would, in those circumstances, have stated: 
that he was sixteen years of age. On the 
other handy; if he was: really ‘bern: in the. 
latter part. of 1899, or the- fret, part af 1900, 
the statement that his- -Age wae sixteen: in. 
February, 1916, wontd: be cerreet. The 
learned Subordinate J udge had theadvünt- 
age of having. seen the witnesses, ang, in 
view of the above circumstamees, I d. mot 
think that there are adeqwate grounds for 
our’ differing: from: his view’ and lis” 
preciation of the evidence addueed bythe- 
plaintiff. The burden of proof’ thas’ he 
attained majority within three years of rhe: 
suit resta upon the plaintiff, and L'thiwk: 
there is good ground for” eee d upin 
this document, Ex. 4. Tt givés'& 
date ef birth, eo that it must eve: beetr 
based! upor specific” information, and pret 
sumably that information: would : be sup- 
plied by the natural father of the: plaintiff. 
That is corroberated by the feet that im: 
this document the father’s name’ is‘ given 
as Keshav, with'a note that‘it waüesub- 
sequently altered to Narayan, whieh, mo: 
doch was done after the plaintiff's. adop- 
on "T 
For the above reasons,.I-do not think 
that there aré any sufficient grounds for 
our differing from the conclusion of the 
lower Court that the plaintiff was born in 
"Oetober, 1899. Admittedly, that’ would 
make his suit time-barred’ as regards his: 
prayer for setting aside. the decree of the 
lower Oourt, as having been obtained 
fraudulently and eollusively. But, it is 
couteaded by Mr, Kane that the relief ask- 
ed for in cl. (6) of para, 7 of the plaint is 
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one forwhich law allows an action to be 
brought within six years. This is that it 
should be declared that the said decree, 
being opposed to the interest of the minor 
and being anconscionable, is not binding 
on the plaintiff. Itis contended that this 
' relief, not being covered by Art. 95 of the 
Limitation Act, will fall under Art. 120, 
“and that,as the compromise decree was 
obtained in 1916, the suit, which was 
brought in July, 1921, would, in any case, 
be intime. There is, however, an obvious 
answer to this argument. This is not a 
case: ofa compromise by the guardian of 


& Hindu minor. made out of Court and 


based eim plyon his own powers as guardian. 
It is a compromise, which was submitted 
for-sanetion of the Court under O. XXXII, 
G. P. O., amd the case of such a compromise 
stands en a very different footing to the 
other ‘clasa-of compromise that I have men- 
tioned. ‘A compromise, sanctioned by a 
Court, cannot be set aside merely on the 
allegation that theoompromise was notin the 
interest-ef the minor and was unconscion- 
able. The Court has toconsider the ques- 
tion -whether the compromise is for the 
benefit of the minor before it sanctions it. 
In.'the present case there is an exhibit, 
which shows that the Judge did go into this 
question whether the compromise:'was for 
the benefit of the minor. There has been a 
recent decision of this Court in regard to 
setting aside of a compromise sanctioned 
by the Court: Dhairyasingh Gordhandas v. 
Kissandas Tribhovandas (2), In that case a 
reference has been made to an English 
authority, Brooke v. Lord Mostyn (3), which 
lays down that to impeach such a com- 
promise there must be something amount- 
ing to fraud, before the Court will set it 
‘aside, Mr, Justice Marten in his judgment 
at page 309*, no doubt, does not decide that 
the law in India is exactly .as there laid 
down, and says it may be that it is stated 
rather too widely against those who are 
interested in setting aside a compromise. 
But, on the other hand, he distinctly im- 
plies that acompromise could not be set 
aside merely on a contention that it was 
not for the benefit of the minor, and says 
(page 354") that that point was not even 


ea D aca R. $62; A. L R 
1926 Bom. 291. : 

(3) (1861) 3 DeG. J. & 9. 373; 31 L J. Ch. 65, 10 
Jur. (x. s) 1114; 11 L, T. 392; 13 W. E. 1115; 46 B. 
R. £10; 189 R. R. 134. 
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argued by Mr. Ooltman. At page 375* my 
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learned brother in his judgment summarises 
the law as being that culpable or wilful 
negligence tantamount to fraud ‘or: mis- 
representation on material facts would 
alone enable the minors to aveid the com- 
promise sanctioned. This view that there 
must be something in the nature of fraud 
practised upon the Oourf, is supported by 
Bibi Solomon v. Abdool Azeez (4), wheré the 
Oourt held that the compromise was’ en- 
tered into by the parties, and sanctioned 
by the Oourt, under a serious misapprehen- 
sion of material facts, eaused by actual 
fraud, or at any rate by culpable neglect 
of duty. There must be something of 
that kind shown before a compromise gano- 
tioned by a Court can be set aside. “In the 
present case, the contention tkat the com- 
promise itself ia not-for the benefit of the 
minor virtually amounts to appealing 
against the declaration of the Subordinate 
Judge that it really was for his benefit, 
and a suit for that purpose does not lie. 
Therefore, the mere fact that this prayer is 
made in the plaint does not prevent the 
suit being time-barred. The only material 
relief whieh could be granted is that.asked 
for in cl. (a) of para. 7, Accordingly, £ 
would dismiss the appeal with costs. ' 
'Madgavkar, J.— I agree. 
À. N. A. Appeal dismissed. 
8 O. 687; 8 0. L. R. 109; 3 Ind Deo. (vu) 446,- 
Bom. L, R— Hd. 
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RANGOON HIGH COURT, 
Ssoonp Orvin APP?BAL No. .589 or 1925, 
August 10, 1926. 

Present :—Mr, Justice Mya Bu. 
CO-OPERATIVE TOWN BANK oF 
PADIGON—Pratntrers—APrELLANES 


versus 
8. V. K. V. RAMAN CHETTYAR anD 
ANOTRRR—DRBPBNDANTS— ERSPONDHBNTS. 
O. P. C. (Aet V of 1908), 0. XXI, sr. 16, 62— 
nsfer of decree—Transferse, rights of —Creditor 
of decree-holder realising amount due under decres— 
Jeres, whether entitled to claim refund, 

The transferee of a decree primarily ecyuires mere- 
ly the nghi to execute the desres, and does not ac 
quire a right to the amount covered by the, dearde. 
fp. 318, col. L] 

The transferee of a decrees who fails to exeeute it 
is not, therefore, entitled to claim a refund from a 
creditor of the decres-holder who attaches the decrpe 
and realises the amount due therenudér in execution 
of his decree against the transferor. [ibid 

Mr. Thein Maung, for the Appellanta, 

Mr, Chari, for the Respondents, 


(4) 
Ld 
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JUDGMENT.—In Civil Regular No. 67 
of 1932 of the Sub-Divisional Court of 


Paungde, the. 2nd: defendant obtained a: 


decree - against one Maung Po Hlaing for 
Rs. 8,150. Execution of that decree was 
taken out in Civil Execution No. 56 of 1923 
of the Sub Divisional Court resulting in the 
case being closed .on the 26th of September 
1924 on.& compromise whereby it was agreed 
to: aczept, Ra. 2,700 in full satisfaction of 
the decreta] amount and one Ma Byu be- 
came the judgment-debtor, Maung Po Hla- 
ing’s, surety for the payment of the sum 
in or before the month of Tabaung 1286 
B.E. thatis, roughly, March 1925. On the 
12th December 1924, the 2nd defendant 
transferred to the plaintiffs the decreeobtain- 
ed by him in Civil Regular No. 67 of 1922. 
On the 15th January, 1825, the Ist defend- 
ant instituted Civil Execution No. 4of 1925. 
for execution ofthe decree which they have 
obtained against the 2nd defendant in 
Oivil Regular No, 50 -of.1924 of the same 
Court and obtained attachment of the 
2nd- defendant's - decree against: Maung 
Po Hlaing. On the 21st March, 1925, the 


said Ma Pyu made payment of Rs. 9.700: 


into Oourt in. satisfaction of the decree 
against Maung Po Hlaing on the basis of 
the above-mentioned compromise. This 
amount was withdrawn by the lst defend- 
‘ant on the 23rd March, 1925, when the 
execution case was closed. 

The plaintiffs-appellante’ suit is for re- 
covery ofthat sum of Rs. 2,700 from the 
1st defendant. 

Tt must be bornein mind that since the 
taking ofthe assignment the plaintiff Bank 
took no steps whatsoever until the institu- 
tion of this suit to. execute the decree or 
to have the transfer of the decree recognis- 
ed by the Court. 

The Court of first instance and also the 
lower Appellate Court have dismissed 
the suit on the grounds that a decree- 
holder is prima facie entitled to execute 


a decree’ and-that an application for exeou-. 
tion of the decree by him cannot be resisted, 


by the judgment-debtor on the ground 


that the decree has been transferred to a. 
third party so long as the transferee bas : 


neither appeared nor applied to execute the 
decree. I have examined the cases quoted 
by them and I see no reason for disagreeing 
with the views expressed therein. 
. There is nothing at all to show that a 
“ahsferee ofa decyes obtained primarily 
any ‘more than aright to take out .exesu- 
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tion of the decree. If he does take out such 


execuion he is then entitled to the benefits . 


that may arise from his action. | 

The contentien put forward on behalf of 
the plaintiffs amounts to this, that by virtue 
merely of the transfer of a decree the trans- 
feree became entitled to the very sum of. 
money mentioned therein. I fail to find 
anything to. support this contention. The. 
ruling in Sadagepachariar v. Ragunada 
Chariar (1), relied on by the learned Oounsel 
for the pluintiffeappellants, does not 
far enough to support his case, and d Sula 
with quite a different question altogether. " 

Onthe other hand, Ican add the weight 
of the decisions in Jasoda Deye v. Kirtibash 
Das (2), Jagat Tarini Dasi v. Rakhal 


ud Tewary (3), Silu Peda Yelligadu — 


a Rao Bahadur Zemindar Garu (4) 
Hari Krishnamurthi v.-Akella Surya- 
sapiens Murthi (5) in support of the 


proposition that itis the decree-holder on às 


record who is entitled to execute the decree, : 
It then follows that the transferee of a decree. 
will beentitled.to execute the same only . 
when he has been ba day on the record 
and the transferee- will be entitled to.the 
benefits arising from, the execution only 
when he takes out execution of the decree. 
I entirely fail to see how the plaintiffa-appel- 
lanta in this case can succeed in their claim 
to be entitled to the sum of Rs. 2,700 which 
the let defendant Ohettyar drew. out of . 
Court. 

In the result, the appeal fails and it -is 
hereby dismissed with costa, 

A, N. A. Appeal dónunas 


(1) 3 Ind. Cas. 938; 33 M. 02; 6 M. L. T: 273. 
KES 18 O 039; 9'Ind. Dec. (x. E) 26. 
3) 3 Ind. Oas. 3H; 100. L. J. 396; 14 O.W. Ne 


6 31 Ind. Oas 542; 18 M_L, T 2L. W. ‘11a, 
29 M. L. J. 693; (1916) 1 M. W. N.1 

(5) 57 Ind Gas. 753; $8 M LJ. HTI; 43M. oe, (1920) 
M W.N 395; 27M. L. T. 337. 
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BOMBAY HIGH COURT. 
OrvinL RarasmNoB No. lor 1926... " 
July 2,1926 - D 
' Present: —Mr. J ustice Fawcett and - 
Mr. Justice Madgavkar. 
- Tas- COLLEOTOR OF SATARA— 
iride 


MAHADU RAGHU TKADAM--OPPONENT 
Dekkhan Agriculturiste Relief Act (XVII. of. 1879), 


ta 


(99-1 O. 1987]: 
5. 22—Cr. P. C. (Act V of 1898), s. 886 ($)—Fine, re- 


covery of—Immoveable property of agriculturist, whe- 
ther can 


Immoveable property of an agriculturist can be 
attached and sold in execution of an order passed 
under s 386,sub-s. (3) of the Or. P O. as amended in 
1823 The mere fact that the warrant in such a case 
ja executable as if it were a decree does not make 
the provisions of » 22 of the Dakkhan Agriculturists’ 
lel Ao Act applicable to such a warrant. [p 311, col. 


Shiva: agappa Sangappa v. Govindappa Panda 
Kishandas Shivram Marwadi v Nama Rama 


"i and Gangadhar Sahkaram v. Mahadu Santan i. 
relied on. 


Per Fawcett, J —The words ‘an order' in s 23 of 
the said Act must be read, with the preceding words 
in execution of and so read, they must be limited to 
an order capable of execution in the ordinary way. 
[p 312, col 1.] 


Civil Reference made by the Joint Sub- 
ordinate Judge, Karad. 

Mr. S. S. Patkar, Government Pleader, 
for the LR PHcant 

Mr. N. Nadkarni, for the Opponent. 


JUDGMENT. 


Fawcett, J.—The point that-has been 
referred to us by the Subordinate Judge is, 
whether, in view of s. 22:.0f the Dekkhan’ 
Agriculturiste’ Relief Act, the immoveable 
property of an agriculturiat can be attach-. 
ed and sold in execution of an order passed 
under s. 386 of the Or. P. O., as amend- 
ed in 1923. In my opinion, the answer 
should be in the affirmative. Section 386, 
sub-s. (3), Or. P. O., only applies the pro- 
visions of the O. P. O., as to execntion of 
decrees, and there is nothing i in the Code 
itself which involves the application of 6. 
22 of the Dekkhan Agriculturists’ Relief 
Act. The claim to the benefit of that sec- 
tion is one which can only be made by the 
judgment-debtor himself on the ground 
that he is an agriculturist, and it is not 
a claim or objection that would fall under 
the provisions of O, XXI, rr. 97 to 103, of 
the ©. P. O, The argument, however, that, 
inasmuch as the warrant is to be deemed 
to be a decree under the sub section, the 
provisions of 8. 22 of the Dekkhan Agricul- 
turiste Relief Act apply ipso facto, is one 
that requires serious consideration. The. 
section itself extends to immoveable pro- 
perty belonging to an agriculturist. which 
it is proposed to attach or sell "in execu- 
tion of any decree or order passed whether 
' before or after this Act came into force,” 
and it is contended that this, therefore, 
applies to what under e. 386, sub-a, (3), is 
deemed to be a decree. Obviously, ils 
Bection mainly..haa.referenge. to decrees 
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“was made without 


bif 


which are passed in the ordinary way’ in 
suits to which an agriculturist isa party, 
falling under the Dekkhan Agriculturiste' 
Relief Act; and, in my opinion, the ‘mere 
fact that the warrantis executable as if it 
were a decree does not suffice to make the 
provisiona of &. 22 of the Dekkhan Agricul- 
turista’ Relief Act applicable to such a 
warrant,’ In 'snpport of this, I would refer 
tothe case of Shivayagappa Sangappa v. 
Govindappa Pandappa (1) There had been 
eases in which this Oourt held that, if there 
was a compromise decree containing 8 pro- 
vision to the effect that, on default of pay- 
ment of so many instalments, the whole 
mortgaged property should be liable to 
sale, such compromise decree contravened 
the provisions of s. 15-B of the Dekkhan 
Agridulturists’ Relief Act, and was, there- | 
fore, void: see, for instance, Kishandas 
Shivram Marwadi v. Nama Rama Vir (2). 
The question, however, was subsequently 
referred to a Fall Bench, and the latter 
held that a compromise in a suit, which 
came under the Dekkhan: Agriculturiata" 
Relief Act, was not bad in law because it 
compliance with the 
special provisions (s. 15-B) of that Act. In 
the course of his judgment, Scott, O. J., 
referring to 8. 15 B, says (page 020*j:— ' 
* “There is nothing to show that the Legis- 
lature intended that the provisions of 
that section should be applied by analogy 
wherever a compromise is entered into, 
which is‘to be recorded by the Court and 
to form the basia of a consent decree, As 
Mr Justice West observed in’ Gangadhar 
Sakharam v Mahadu Santaji (3) 16 -is a 
general principle ‘that exceptional provi- 
sions are not to receive a developmeng to 
all their logical consequences contrary to 
the general principles of the law.’ Here 
we are asked to extend by analogy the pro- 
visions of a special section, contrary to the 
general principles expressed i in O. XXIII, 
r. 3. “A compromise which is made by 
parties who are sut juris should be given 
effect to. Wedo not think that there is 
anything unlawful in “the com promise or 
contrary to public policy.” 

I think that the principle expressed by 
West, J. , applies i in the present case, and the 
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) 8 Ind Cas 651;.35 B 190; 12 Bém. L R. 1084. . 
3) 8 B. 20at p. 21; 8 Ind. Jur. ?Ul; 4 Ind. Deo. 
N. 8) 388 * 
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Court will not be justified in saying that 
because a warrant under s. 386, subs. (3), 
is to be deemed a decree, therefore, the ex- 
ceptional provisions of s. 22 of the Dekkhan 
Azriculturiste' Relief Act must be held ap- 
plicable to such a warrant. I may also 
refer toa case which came before me as 
Jadicial Commissioner in Sind. It was 
one in which an award had been passed 
in favour of.persons who sought to have 
the immoveable propérty of the debtors 
sold in execution of the award. Fhe debtors 
raised the objection that they were agricul- 
turists and that the immovesblé property 
was exempt from attachment and sale 


under s. 22 of the Dekkhan Agrienlturiste’ - 


Relief Act. I held that an application to 
execute an award could not be deemed to 
be an application in execntion of an order 
under s. 22 of the Dekkhan Agriculturista' 
Relief Act. Iconsidered that when s. 22 
spoke of “an order” the words must be read 
with the preceding words “in execution of" 
and, so read, they must be limited to an 
order capable of, execution in the ordinary 
way. And, accordingly, I thought that an 
application to execute the a could not 
be deemed to be an application "in execu- 

ithin the meaning of 
8.22 of the Dekkhan Agriculturists’ Relief 
Act: Udhasdas v. Ukamal Phatamal (4). I 
think, therefore, that the warrant in this 
case is executable by attachment and sale 
of the immoveable property in question, in 
spite of the fact that Mahadu, who was 
fined, is an agriculturist. 

MK EAE. J.—I agree. The answer 
to the erence is, in my opinion, in the 
affirmative, as the immoveable | property 
can be attached. The warrant of fine of a 
Orifninal Court, issued under s. 386 (3), Cr. 
P. O., when sent to the Collector, is to be 
deemed to be a decree, and the QOColleotor 
to be deemed to bethe decree-holder for 
the purpose of execution under the O. P. O. 
Tt does not, therefore, follow that a war- 
rant i8 & decree or &n order within the 
meaning ofs.22 ofthe Dekkhan Agricul- 
turista' Relief Aot. Section 386 (3) merely 
provides a means for execution of a warrant 
of fine through a Civil Court. It remains 
as a warrant of a Criminal Oourt and does 
not become a decree of the Oivil Court to 
which the Dekkhan Agricultnriste' Relief 
Act in general, or s. 22 in particular, would 

ly. The &hawer to the Referance should, 
4 fore, be-in the affirmative. 
(4) 60 Ind. Ces, 943; 14 É. L.R. 217. 


ES 


RAMAN USACHARIAR 9. SUNDABAGHARIAR. 


[88 L 6, 1927] 

Per Curiam.—A copy of our judg- 
ments should begent under the signature 
of the Registrar to the Court by which the 
Reference was made. ; 

The casts of-the Reference, under O. 
XLVI, T. 4, to be costs in the csuse. ' 

A. N.A. Reference answered accordingly. 


H 
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MADRAS ‘HIGH COURT. 
Arcona Orvin APPHar No, 1277 oF 1923. 
=, August 20, 1926. 
Present:—Mr. Justice Devadoss, and 
Mr. Justice Wallace. 
RAMAN UJACHARIAR—Pramrier— 
APPHLLANT 


VETEUS 
SUNDARAGHARIAR AND OTHHRS 
. , —DnraNDANTS—ERBBSPONDBNTS. 
Limitation Act(IX.of 1908), Sch. I, Arts. 142, 144 
—Suit for possession based on ion of expiry of 
kenane Defendan: setting up adverse possession— 
Art. 142, Limitation Act, is applicable only to 
Ca TERIS the: apang akan on and dis- 
possession in laint. Where sete ups dangn 
or license as the basis of the defendant's n PETEA 
the pro êbang wd licable is Art. 144 and the 
no und to prove possession within 19 
years ofthe suit. The onus is on the defendant to 
prove adverse possession. 


Second appeal de a decree of the 
Court of the Subordinate Judge, Vellore, 
in A. 8, No. 8 of 1923, preferred against 
that of the: Court. of the District Munaif, 
Ranipet, in O. $.. No. 969 of 1919, 

JUDGMENT.—The only point urged 
before us is one of limitation. The Bub- 
ordinate Judge has dismissed the plaintifi's 
suit.on the ground that Art. 142 of the 
Limitation „Act applied to the case, and 
the -plaintiff not having proved possession 
within 12 years, his suit was barred, The 
plaintiff didnot allege in the plaint that 
he was dispossessed by the defendants. 
His ease was.that he let the defendants 
into possession under an agreement of ten- 
ancy and that they. would. not.give up pes- 
session. "The defendants denied plaintiff's 
title and “set up title by &dverse.possession 
dor over 12 years. The District Mungit 
granted,a deoreein favour of the-plaintiff, 
but the Subordinate Judge-on appeal held 
that'the plaintiff failed to prove his pos- 
session within 12 years of the suit, . 

Article 142: is -applicable only. to cases 


a 
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"where the plaintiff alleges possession and 


dispossession in his plaint. Where he 
sets up a tenancy or license as the basis of 
the defendants’ possession the proper Article 
applicable would be Art. 144. If the de- 
fendants are able to make out adverse 
posseasion for over 12 years, the plaintiff's 
Buit would be barred. Here the learned 


Subordinate Judge found that the agree- 


ment set up was not proved. But he has 


not found on the evidence that the defend- . 


ants were in adverses possession for over 
12 years. He says, 

“If the defendants had been in posses- 
8ion on 25th July, 1907, the suit would be 
barred. I consider that the evidence has 
not established that the plaintiff was in 
possession within the statutory period.” 

In this case the plaintiff is not bound 
to prove possession within 12 years. We, 
therefore, set aside the decree of the Sub- 
ordinate Judgeand direct him to restore 
the appeal to file and dispose of it after 
recording finding on Issue No. 4. If'the 
finding be that the defendants have been 
in adverse possession for over 12 years the 

laintiffs suit would be barred. If the 

ubordinate Judge is not able to arrive at 
the finding that the defendanta have been 
in &dverse possession for over 12 years, the 
plaintiff ought to succeed. 

Costs will abide the result. 

Y. X, V. Appeal allowed, 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Finest OivIL APPBAL No. 37B or 1925. 
October 28, 1926. 
Present:—Mr. Mitchell, A. J. O. 
ZINGRAJI DHANGAR--PraINTIFPF— 
APPELLANT 


versus 
NAGOSA KALAL-—DBRFBNDANT 
— RESPONDENT. 

Contract Act (IX of 1872), s. 7$—8Sale of land— 
Damages for breach of covenant of title, measure of — 
Damages, whether to be assessed on value of property at 
the date of purchase or on eviction —Costs At aa 
meni—Claim, when to be decreed and against w 


- Transfer of Property Act (IV of 1882),8 51. 


A purchassr who is evicted from the property pur- 
chasad is entitled to recover from hia vendor who 
has guaranteed his title, the value of: the property 
at the date of purchase and not at the date of evic- 
tion. [p. 314, coL 1] 
ui, ned Saubhagyadas v. Ahmedkhan (1), not fol- 


Mohammad Rassak y. Amrutrao (3), followed, 
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In the absence of a definite agreement in the sale- 
deed that the-endor ail be Mable to indemnify. the 
purchaser for the loss of amountespent on improve- 
ments, the vende is not Pme to maks good the loss 
on eviction e r bya person claiming & 
paramount title M ag a 18 Tambal benefited iy 
the sale being ast-aside [p. 315,.coL 2.] 

The purchaser is, however, entitled to claim the 
value of the improvements under a. 51ofthe Transfer 
of Property Act, from the persons who have been 
beneflted by thoss improvements if he cam establish 
that he acted in faith under the genuine -belief 
that his title was good. [ibid.] 

Appeal against a decree of the Sub- 
Judge, First Olass, Amraoti, in Civil Suit 
No. 37 of 1924, dated the 25th February, 
1925. f 

Mr. M. B. Niyogi, for the Appellant. 

Mr. A. V. Khare, for the Respondent. 


JUDGMENT.—Dhansa Kalar of Ka- 
maljapur died in 1907, and his wife. Musam- 
mat Ananda took his lands in widow's 
estate. On i6th April, 1908, she sold Survey 
No. 2/1 to Nagoss':of Hartolitor Rs. 700, 
On 5th June, £908, she sold survey No. 6 to 
the same Nagosa for Ra. 500. On 29th April, 
1911, Nagosa sold both these'elda to Zing- 
raji of Kamaljapur by a:salecdeed whick 
referred specifically to the previous sale- 
deeds, giving their serial numbers in the 
books of the Registration Office. The sale- 
deed professed to convey a full and un- 
limited title in the fields, and it contained 
an indemnity clause to the effect that if any 
oneshould make a claim Nagesa would be 
responsible for it. and ‘Zingraji. would not 
be put to any expense thereby. As Zing- 
raji lived in Kamaljapur, where the fields 
are situated and where: Dhansa lived and 
died, and as Nagosa’s own title deeds were 
clearly cited in the sale-deed, it cannot be 
doubted that Zingraji knew that he wes 
buying from Nagoea landed property which 
Nagosa-bad bought from a widow who had 
inherited it from her husband; and. indeéd 
this fact was-definitely pleaded by Nagosa 
and not denied by Zingraji. 

Ananda died about twelve years later 
and her reversioners.sued both Nagosa aw 
Zingraji for poeseesion of these fields, in 
Buit No. 127 of 1928 in the Oourt.of the 
Subordinate Judge, Amraoti, They gota 
decree on 4th February, 1924, and obtained 
possession of the fields from Ziagrajion 3rd 
Mav, 1974. 

Zingraji now sues Nagosa for compensa- 
tion for the loss of his-fields. -The lower 
Court decided that Zingraji- was entitled 


. to-compensation, and held that the measure 


of the compensation was the price paid in 


y. 


1911 and not the market value of the flelde 
on the -date of eviction ; 
lower Court refused Zingraji's claim for 
compensation for clearing the land, build- 
ing a well, erecting an embankment and 
planting fruit trees. It awarded a decree 
for Rs. 1,425 only, which was the price paid 
by Zingraji in 1911. 

Only two points are raised in appeal, one 
relating to the measure of the value o 
compensation and the other relating to the 
claim for improvements. Zingraji still 
claims that he is entitled to the market 
value of the fields on the date of his eviction, 
and to the money hespent on improving 
the fields. It is convenient to consider 
these two points quite separately, sad, in 
the first instance, to discuss the measure of 


compensation on the assumption that no. 


improvements had been made. . 
The appellant relies upon the authority 
of Nagardas Rae T sene v. Ahmedkkan 
(1) which the lower Court bas refused to 
accept in face of the ruling of the local 
High Court in Mohammad Razzak v. Amrut- 
rao (2). The former case lays down the 
definite authority that “a purchaser evicted 
from his holding is entitled to recover from 
* a vendor who hes guaranteed his title the 
value of the land at the date of eviction.” 
The latter cage enunciates the more conser- 
vative proposition that “in a claim for 


damages by a purchaser of land on account. 


of eviction therefrom the damages must be 
determined according to what may be deem- 
edto have been the intention of the con- 
tract between the parties to the sale.” The 
circumstances in this latter case are similar 
to the circumstances in the present appeal, 
and the lower Court acted rightly in follow- 
ing the local authority. In this Court, 
however, the general principles underlying 
this obscure point have been fully dis- 
cussed and I am asked to follow the defi- 
nite rule of law stated in Nagardas Sau- 
bhagyadas v. Ahmedkhan (1). | 
That judgment discuseed both the Eng- 
lish and the American Law on the subject 
and pointe out, with reference to s. 73 of the 
Contract Act, that "the Legislature has not 
prescribed a different measure of damages 
in the case of contracts dealing with land 
from that laid down in the case of contracts 
relating to. commodities.” It accepts the 
English rule on the point and applies the 
(1) 21'B.,175;-11 Ind. Dec. (X. s) 118 
G 76 Ind: Cea: 451; 206N. L-R. 55; 


A, I R. 19% 
Nag. 257. , 
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principle contained ins. 73 of the - Contract 

Aot; and decides “that the measure of dam- 

ages is the value of the land at the date of 

eviction.” With all respect, I think that 

this prineiple cannot be accepted as a hard. 
and fast rule applicable to Indian eondi- 

tions, 

In the first place, the analogy of 8. 73 of 
the Contract Act is not a close one. In 
cases like the present there hes been no ` 
breach of contract. There is probably no 
man more desirous that the contract should 
stand than Nagosa himself. Again, s. 78 
relates to ordinary business contracts of 
which the sale of da and the hire of 
transport are typical; all the illustrations 
excepttwo fall within these two descriptions. 
In such transactions the periods of time 
contemplated by-the parties are short and 
the variation in price of the goods sold or 
damages otherwise caused vary within 
known and fairly obvious limits. Each. 
side to the contract hasa very clear idea of 

"the liabilities it is undertaking, but, as 
shown in the next paragraph of this judg- 
ment, where land is sold in India the 
period of an indemnity given by the vendor 
to the purchaser may last for many decades, 
and inthe interval the price of land may 
have varied to an extent beyond the imagi- 
nation of the parties to the contract. This 
is particularly true in Berar where the risa 
in the values of land since 1911 has been 
phenomenal. Again, 8. 73 itself makes an 
exception in ihe case of "remote and in- 
direct loss sustained by reason of the 
breach.” It is reasonable to argue that 
the rise in price of land between 1911 and - 
1924 is an indirect result which was not in. 
the minds of the parties in l9ll. On the 
whole the analogy ef s..73 does notappear 
to be very strong, 

In the second place, the adoption ofa 
principle of English Law in such cases 
should only be made with extreme caution. 
It is possible that in England the indem- 
nity given toa purchaser of land may sub- 
sist for long intervals, but itis likely that 
sach cases will not arise so frequently as 
they do in India. Two leading examples 
will be sufficient to illastrate this. Aliena- 
tions by the manager ofa Hindu family 
may bechallenged by his minor sons when 
they attain majority, and in these cases the 
period ofthe indemnity may be anything 
upto eighteen years Again, a Hindu widow 
taking her busband's estate -under the. 
, Hindu-Law obtains a full estate, subject 
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only to certain limitations, of which. the 
chief.is-that her alienations will notextend 
beyond her own lifetime and may be set 
aside on her death by her reversioners, 
Considering the early age of marriage in 
India it is possible in many cases that the 
period elapsing from the date of an aliena- 
tion by a widow to her death may extend 
to half a century or more. In view of these 
peculiarities of the Hindu Law it will be 
safer to. accept English precedents only 
when all the circumstances furnish an exact 
parallel, and to avoid any hard and fast 
rule based on English practice. 

This is what has been done by my brother 
Kotvalin Mohammad Razzak v, Amrutrao 
(2). He has accepted neither the English 
rule nor the American rule but has stated 
the sound principle that the circumstances 
ofeach contract must be examined and the 
intention of the parties determined. 


If the circumstances of the present case 
are stated and’ the above broad rule applied, 
the following result is obtained. Dhansa’s 
widow sold certain fields to Nagosg in 1908, 
Nagosa sold the fields to Zingraji in 1911, 
disclosing in the sale-deed that he had 
bought the fields from a widow, but giving 


Zingraji an indemnity in case his title’ 


should be disturbed. Dhansa's reversioners 
evicted Zingraji in 1923.‘ In the meantime 
the value of the land had appreciated very 
considerably. These circumstances show 
that Nagosa and Zingraji were aware of the 
defective nature of the title when they en- 
tered into the ‘contract of sale in 1911 and 
it would be unfair to saddle Nagosa now 
with the payment of compensation based 
on a high value of the land which neither 
of the parties could possibly contemplate 
in 1911. Ihold with the lower Court that 
Zingraji is entitled to the return of ‘his 
purchase money. 


„It may seem unfair to Zingraji that he 


should now lose the flelds which he values 
at Rs. 3,500 and should receive as compen- 
sation only Rs. 1,425; but it must be re- 
membered that Zingraji knew from the 


j er that his title was defective, and that. 
;.he i 


: as, held these lands throughout the 
.period of their appreciation on a rent which 
is the equivalent only of the interest on hia 
outlay of Rs. 1,425. The other side of ths 
question must also be considered. Nagosa 
disclosed .his defective title in 1911 and 
there is no express provision in the sale- 
deed whereby he guaranteed to Zingraji 
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the future value of the fields, no matter- 
how high their price might rise, 

Coming now to the question of improve- 
ments Zingraji may be entitled to recover 
the money he has spent on these fields 
while he was in possession of them under 
what was a perfectly legal title up to 1924, 
if hecan show that he acted in good faith 
under the genuine belief that his title was 
good; but it does not seem to be equitable 
to saddle Nagosa with this additional bur- 
den. It cannot be said that his indemnity 
guaranteed to Zingraji compensation for 
fruit trees, wells, embankments and other 
expeneive improvements which Zingraji 
might choose to make. For this particular 
loss on the part of Zingraji there is a special 
remedy provided for him in s. 5lofthe 
Transfer of Property Act. The persons 
who are benefited by these improvements 
are the reversioners of Dhansa who have 
taken possession of the fields, and s. 51 
gives Zingraji the right to claim from them 
the value of his improvements if he can 
establish that he acted in good faith under 
the genuine belief that his title was good, 
If, however, he made these improvementa 
knowing that he might be dispossessed by 
Dhansa's reversioners, then the risk may 
fairly be held to be his own. 

.The appeal fails and is dismissed with 
costa. 

G, R, D. 

A. N, A. Appeal dismissed. 
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RANGOON HIGH COURT. 
FULL BENCH. 
CiviL RaragBNOB No. 12 or 19260. 
September 3, 1926. | 
Present :—Sir Guy Rutledge, Kr.,Ohief 
Justice, Mr. Justice Duckworth 
and Mr. Justice Maung Ba. 
In re Tan iir ro Lia GYMKHANA 


Stamp Act (II of 1899), s. 4 (1), Art. 27—'Deben- 
ture’, meaning of—Trust deed for securing debenture 
stock, nature of—Debenture certificats, proper ‘stamp 
leviable on. D 

In order to secure payment of the debenture stock 


“a Olub ‘conveyed, assigned and transferred’ to the 


debenture trustees all the property of the Club to 
hold the same according to the rights and interests 
therein respectively of the members of the Olub.: 
Certificates of debenture stock were issued to the 
subscribers which stated the names of the stock- 
holders and the amount of stock held by them, and 
referred to the fact that the stock was constituted 


.and secured by the trust : 


Held, (1) that the certi were not ‘debentures’. 
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` within the meaning of Art. 27 of the Stamp Act; but 


were instruments employed for completing the trust 
deed under which the assets of the Olub were mort- 
das security for the debenture stock, and that, 
refore, they were liable to be stamped not as de- 
bentures under Art. 37, but with a duty of Re. 1 
under a. 4 (1) of the Stamp Aot. [p. 317, ool. 2; p. 318, 
ool. 


J; 
A debenture isa document which either creates a 
[p. 317, ool. 2.] 


uu et diy apii IG ad Sagtish 

follows y ish p ents an 

decisions are, therefore, of great value in determin- 
relati ; 


for the 

Mr, A. Eggar (Government Advocate), for 
the Orown. 

JUDGMENT.—This isa reference by 
the Financial Commissioner as to whether 
the form of certificate of the registered 
debenture stock of the Rangoon Gymkhana 
Olub, filed on page 4 of his proceedings 
No. 68 of 1926-27 is chargeable with duty 
under the Indian Stamp Act. The refer- 
ence ig made under. 8. 57 (1) of that Aot. 

"The certificate in queetion starts with 
& certificate number and the amount for 
which the certificate is issued. It then 


proceeds: 


Certificate 0 
Rs. 7,50,000, 
as and 


pues every first day 


tem ber. 
EIB IS TO OERTIFY that af 
ie the registered holder of Rs. 
The stock is constituted 
the 


of the thind cand 4a issued subject to 
die provision contained inthe said deed. 


For the Club it is argued that this ‘cert 
ficate contains no promise ‘to pay; Do 
charge upon the assets of the. Club; is 
not negotiable but is: transferable: and con- 
sequently ‘marketable; that $t “does not 
contain any acknowledgment of indebted- 
ness and, consequently, cannot be .& deben- 
ture within ‘the meuning.of Art.27-af Sch. I 
of the ‘Indian Stamp Act. 

Wrtigle.27,.eays: ‘‘Debentare (whether a 
mortgage debenture oz not), being amarket- 
able security transferable by endorsement or 
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bya separate instrument of tramsfer—The 
same'duty-as a Bond for the same amount.” 
Then there is. an: exemption: “A deben- 
ture issued by an incorporated Company 
or other body corporate in ‘terms. of are- 
gistered mortgage-deed, duty stamped in 
respect of the full amount of debenturas 
to beissued thereunder, whereby the Oom- 
pany or body borrowing makes- éver,: in 
whole or in part, their property do. trietees 
for the benefit of the: debentupe-holders; 
provided that the debentures go issued are 

to be issued in terms-of.the 
seid mortgage-deed." 

It was not contended.on behalfof the Olab 
that this exemption. appittes, because’. the 
Club is aot ananeorporated Company nor 
is it & body corporate. . Before, ‘however, 
we can.held that Art. 27 apples, wemust 
be satisfied that the certificate before us is 
a debenture. We have been réferred 4o 
the form of debenture given on page 42,04 
the 3rd Volnme.of Palmer's.Gompaay Pre- 
cedents,:19th Edition. The learmed author 
remarks: "Such a certificata is ndt the stock- 
holder title, it.only constitutes the indicia 
of it—& solemn. &fürmation, to nse. Lord 
Oairna' language, .under the~sasd of the 


'Oumpany that a certain:amount of stock 


stands in the name of. the individual men- 
tioned .in the certificate.” 

. Reference was made to the esse pf 
In re_Dunderland Iron Ore Company, 
Limited (1), wbere the certificate has many 
features. in common with. the one before 
us and where. there was a irust.deed for 
securing the debenture stock made between 
the Oompany ‘and the trustees fer the 
stock-holders. Oertain of'the stork-holders 
petitioned ihe Oourt for.a-campulsory-order 
to wind up. the Company, as Autesebt which 
had acerned was.still unpaid. _Mr.Jubbice 
Swinfen Eady (a very gréat authority) 
held that the debenture stock-holders were 
not cyeditors. “There i8-ino odvenemt ‘by 
the Oompany with them. | "Dhe-cevenant in 
the trust deed ds; between the Company 
and the trustees. "lhHereis me: covenant dn 
the stock certificate, abd ' there‘is no-state- 
ment therein beyond» cdpy x the condi- 
tions comtaineéd: in Suh. .1.0f fie. trast 
deed. In my opinion the true legal posi- 
tion is that the «lébenture :stock-holderd, 
although .oestuts que‘ trust;-are not-oreditors 
of the Company. ‘They have not any direct 
contract with the Company. The contract 

(1) (1909) 1 Oh. 448; 78 L. J. Oh, 337; 100 L. T, 
324; 16 Manson 67, - 
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is between the Company and: the trustees, 
and, in these eircumstances, I am of opin- 
fon that the petitioners are not creditors 
entitled to present à winding-up petition. 
It id nota@case m which there is any negoti- 
able’ security'or apy coüponeissued. The 
petitioners aremerely the registered holders 
of debenture stock; and the only covenant 
to pay'the principal and imtereet to the 
stock-holders is: & covenant made between 
the Company aad the-trustees;" . 

It" has-been urged that. English cases 
are‘not a safe guide to apply to issues 
controlled by’ the words of Indian Legisla- 
tion, On & subject such as debentures, 
however, we must note'that Indian Legis- 
lation follows very closely Eeglish prede- 
dente, and, accordingly, we are of opinion 
that English decisions are of great value iu 
determining- such questions. The werds 
at" the learned Judge just quoted, in our 
opinten, apply to the case before us: 

A case has- been referred te and relied 
upon by:the Financial Commissioner, Lemon 
v. Austin Friars Investment Frust, Limited 
Kom In that case; however, the certificate 

I ; iatly from the'one before us 
Br thet there wise clear ecknowledgment 
of the debt and also a charge om the assets 
of'the-Conrpany: Lord Justice Sargent, 
on 19%, saya: '"Phe certificate begins 
by: “This is to-certify' that the above- 
named Company is indebted to’ certain 

‘or te the other holders’ and: then 
ow'the- words. \‘payable only out of 


rofits as heremafter méntionec.” F should’ 


d tr difficult to frame clearer words for 
the purpdse of expressing that there is am 
immediate debt; but that that debt is only 
to be'payáble im the future, and on &cón- 
tingenty.” Ahdthèn at page 219, "FP think 
I should say there are these further indicia 
of ite-beitrgy s débenture, that if does, in 
my judgment, contain `a charge on property, 
evén if it is onkya- charge. on the‘profite 
of the Company to arise while the Company 
is' going om” i 

The certificate im that cise was evidently 
of a pecufiar and umasual form and the 
decision, in our. opiniom, it ne way affects 
the decision already quoted in the. Dunder- 
land Fron Ore’ Company's- case. (1). 

The Indian’ Companies: Act, s. 2 (iv), 
contama the ‘following: i 
chides debenture stock." This provision 
is taken from the Pa compe Act, 


Pages of (1826) 1 


Fn re BANGOON: GY MEHANA OLUB; 


` tránsfer unto the Debentgre 


“ Debenture in-. 
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s, 285, and in no way helps us in constru- 
ing the certificate. The same may be said 
of sg. 115, 125, 126 and 127. The same ap- 
plies to the reference to debenturesin s, 
17 (2) (iti) ofthe Indian Registration Aot. 
Debenture ia nowhere defined by the Legis- 
lature and we cannot find a wider or simpler 
definition than that of Ohitty, J., in Levy v. 
Abercorris Slate Co. (3): “Th my opinion 
a debenture means a decument which 
either creates a debt or acknowledges it 
and any document which fulfils either of 
these conditions isa ‘debenture,’ " 

In our opinion the certificate before us 
neither: creates a debt nor doeait acknow- 
ledge it. In these circumstances, we are. 
of opinion that it is nota debenture within 
re meaning of Art. 27 of the Indian Stamp 

ot 

The trust-deed in this case in cl.'9 
states: “In order more effectually to secure 
payment to the stock-holders of the amounts 
due to them respectively the Oommittee 


-as such duly authorised Agents as afore- 


said and the Olub Trustees for all the 
estate and interest therein respectively 
vested in the Committee, and the Olub 
Trustees do hereby convey, assign and 

Trustees All 


and Singular the: Olub property To H 
the same unto the Debantare ics 
according to therights and interesta therein 
respectively of the Members of the Olub or 
of the Trustees upon behalf of the Members 
a Naga upon the trusts and fot the 
in and purposes hereinatte 
partieularly set forth.” eee 
We are consequently of opinion that the 
trust-deed is a mortgage whereby the Qlub 
mortgages ito assets as security for the.re- 
payment of the debenture stock. Sectich 4 
(E).of the Stamp Act states: “Where, in 
the case of any sale, mortgage or setti 
ment; several instruments are kaa 
for completing the transaétion, the princi 
pal instrument only. shall be chargeable ' 
with the duty prescribed in Sch. I, for the 
conveyance, mortgage or settlement, and 
each of the other instrumenta  ahall be 
ce me &-duty of one rupee instead 
of the duty (if any) prescribe iti 
a a y)P d for it in that 
The trust-deed has paid fall duty. The 
only peon now for determination ia: 
Oan .the certificate be considered an instru- 
ment employed for completing the trans- 


(3) (1887) 37 Oh. D. 388 p, 204: : 
L. T. Cr W. Ra Wm "Ps Cc NU, 68 


'B8 & 


I 
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action? It isa certificate stating that a 
certain amount of the registered debenture 
stock stands in a given person 8 name and 
that this debenture stock is constituted 
and secured by }trust-deed. Admittedly 


this certificate renders the amount of de- 


stock standing in a given person's 

Lire marketable and transferable. That 
ing Bo, we 
id is an instrument employed for com- 
pleting the transaction within the’ mean- 
ing ofs..4 of the Indian Stamp Act. We 
consequently answer the Reference in the 
affirmative and state’ that the certificate 
in question is chargeable with duty, not 
debenture under Art. 27, but as an 
instrument employed for completing the 


- transaction in the case of a mortgage and 


is chargeable with duty of one rupee under 
s. 4 (1) of the Indian Stamp Act. . 
Reference answered accordingly. 


A N.A, 


ee 


HIGH COURT.’ 
der oe meen No. 966 oF 1922. 
November 2, 1926. . 
Present: —Mr. Justice Broadway and 
Mr. Justice Zafar Ali. i 
Tra Frem BHOLA RAM, HARBANS 
LAL anp RAGHU RAI, MINORS, SONS 
AND LEGAL RHPRBSBNTATIVHS OF JAI 
RAM, DECHABBD, THROUGH Musammat 
‘LAOHHMI DEVI—DHBFBNDANTÉ— 


- APPBLLANTS 

ý versus ` 
BHAGAT RAM AND OTHBRS—PLAINTIFFS 
Contract ee eer th 15 (5) —Minor't 
pines of Er apen on aiawing 


whether. can enforce con- 


nor's agreemen i is in- 

inor’ tis void and as such is | 
> bleoft bel revived or ratifled by him on attaining 

beret “the can enforce & contract made in lus 


.B 6 a 
pasket A valuable consideration. [p. 319, cols, 1 & 2; 


w J VN 
irst appeal from & decree of the 
Senior Subordinate J nee Rawalpindi, 

he l4th January, ; . 
ded dn duo Narain: R. B., and Lala Badri 
Das, R.B., for the Appellants. . 

Mesers. Shamair Chand and Dev Raj 
Sawhney, for the Respondents. . 

Jd UDGMENT.-;Ihis first appeal arises 
gut of an action to recover Rs, 9,994-13-0 


` ÉHOLA RAM-HARBANB.LÀL 9, BHAGAT RAM. 


are of opinion that the certi-. 
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The plaintiffs who figure as respondents in, 
this Court are the two brothers Bhagat 
Ram and Jagat Ram of whom: the latter 
is a minor. Their father. Mast Ram who 
kept a shop. and carried on business in 
Rawalpindi in the name and style of Mast 
Ram-Bhagat Ram diedin December 1914, 
and after his death Bhagat Ram the elder 
of his two sons who, too, was then a minor, 
stepped into his shoes and continued his 
business under the old name. and style. 
His -dealings with the defendanta who are 
also shopkeepers of Rawalpindi commenced 
in about June, 1916, and his case was that 
the monies paid and the value of goods 


‘supplied by him to the, defendants aggre- 


gated Rs. 20,022-11-4, that the defendants 
re-paid Rs. 11,024 5-3, and that they owed 
him the balance Rs. 8,818-6 plus Ra. 506-6-7 
interest=Ra 9,324-12 7 in all The. de- 
fendants' reply was that on the account 
sued on .they owed .to'the plaintiffs 
Rs. 8,179 0-9 but that the. plaintiffs had 


- four other separate accounts with them 


and owed them. thereon Rs. 10,153-14-3. 
Deducting from this amount the sum due 
by them on the first account they made a 
counter-claim for the balance Rs. 1,728-7 
plus Rs. 37-13 interest. and paidthe neces- 


: gary Court-fee thereon. Bhagat Ram pleaded 


minority with regard. to the said fonr . 
accounts and on that. ground denied his 
liability in respect, thereof. He further 
asserted that one Sant Ram who.was once 
a servant of his father but had after his 
death taken up service with the defendanta 
had inveigled him to deal with them and 
that it was. Sant Ram who had -induced 
him to shift his place of. business to a 
shop near that of the defendants in order 
to be within easy reach of them. This, how- 
ever, was not established, and es regards 


. his plea of minority the defendants’ anawer 


was that he was of age from the very com- 
mencement of his dealings with them and 
that even if he:was not, he was estopped 
from setting up minority because he had 
led them to believe that he was a major. 
The Court below came to the conclusion ;— 
(1) that Bhagat Ram plaintiff was born 
on the 13th October. 1899 and was oon- 
sequently a minor when he began to deal 
with the defendanta and opened three out 
of the four subsequent accounts but that he 
said or did nothing to make the defendants 
believe that he was a major; : is 
(2)th&t on the original account sued on 
the defendants owed to the plaintiffs 


[$9 L O. 1987] 


Ra. 8,179-0-9(which was the amount that had 
been acknowledged by the former as due by 
them on that account); 


(3) that Bhagat Ram plaintiff had attained 
majority before the commencement of the 
last account and that Rs. 106-5 was due to 
the defendants thereou; and . 


‘(4) that Bhagat Ram was a minor when 
the rest of the four accounts were opened, 
and so could not be held liable thereon. 

In accordance with the above findings a 
decree for Rs. 8,072-11-9 was granted by. the 
plaintiffs against the defendants. 


: The defendants have appealed against 
this decree and also-against the order dis- 
allowing their counter-claim. Their learned 
Counsel frankly confessed that he could not 
successfally contest the finding. of the 
Court below that Bhagat Ram was born on 
the 13th October 1599. That finding is 
based on documentary evidence which 
could not be impeached. But the learned 
Counsel contended that the said plaintiff 
had after attaining majority ratified all 
_ the earlier transactions and was responsible 
therefor; (2) that he was estopped by 
his conduct from pleading minority and 
- (3) that if the dealings between the parties 
were void use of the minority of the 
: plaintiffs, no liability in respect thereof 
conld fall on the defendants and the plaint- 
iffs were, therefore, not entitled to re- 
cover anything from them even on the 
aocount on which the suit was based. 

We will consider these contentions one 
by ome but it may be stated here that there 
is no direct evidence on the record in sup- 
port of the pleas of ratification and estoppel 
and that ratification was not even alleged in 
the Oourt below. 

With regard to the question whether 
ratification or estoppeloan be successfully 
pleaded against a quondam minor there is 
& hopeless confliet of judicial opinion in 
Indis, but the rulings relied upon by the 
appellants’ Counsel related to cases where 
the quondam minor had given a bond or 
& promissory note for the debts contracted 
during his minority. In the present case 
there is no evidence, documentary or oral, 
to establish either ratification or eetoppel 
and this being soit does not seem neces- 
sary to discuss here at great length the 
applicability of.the principles of ratification. 


and estoppel to. quondam minors, It is: 


now settled law that a minor's agreement. 
p void, and what is vóid ie obviously a 
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nullity and has no existence.in the, eye of 
law. t would, therefore, be-a contradic- 
tion in terms fo say thata void contract 
can be ratified. .But in the Calcutta case 
Kundan Bibi v. Sree Narayan (1) a bond 
wes executed by S after attaining majority 
promising to pay withina year Rs. 7,00U 
being the price of piece-gooda-sold to him 
during his minority and io re-pay 
Rs. 76 advanced to him for necessaries 
The obligee sued S on the bond and it waa 
held by Mr. Justice Harington who tried 
the case on the Original Side that S was 
liable. This ruling was considered bya 
Division Bench of the Calcutta High Court 
in Narendra Lal Khan v. Hrishikesh Müker- 
jee (2) and was dissented from., The learn-- 
ed Judges éited with approval the follow- 
ing comment of Pollock and Mulla on Mr. 
Justice Harington's decision: “We fail 
to see-how either the forbearance to aue 
or the advance for necessaries could be 
regarded as & new consideration, and we 
are of opinion thatthe decree so far as 
it awarded to the plaintiff the price of the 
goods sold was erroneous in law." But more 
recentlyin Ram Rattan v. Basant Rai (3) 
Kundan Bibi v. Sree Narayan (1) was fol- 
lowed by a Division Bench 7 our own 
High Court (Abdul Raoof and Moti Sagar 
JJ.) and they also cited with approval 
the ruling of the Punjab Ohief Court in . 
Karm Chand v. Basant Kaur (4) where it 
was held that s.25 (2) of the Indian Con- 
tract Act was intended to give effect to 
minors agreements which would otherwise 
be void as being without , consideration. 


` But the comment of Pollock and Mulla on 


Karm Chand v. Bagant Kaur (4) is that it 
is not sound law. Narendra Lal Khan v. 
Hrishikesh Mukerjee (2) was not brought 
to the notice of the Judges responsible for 
Ram Rattan v. Basant Rai (3) and the 
comment of Pollock and Mulla on Karm 
Chand v. Basant Kaur (4) was also not refer- 
red to. Further Indran Ramaswami Pandia 
Thalavar v. Anthappa Chettiar (5)and Kri- 
shnan Chetty v. Vellaichami Thevan -(6) 
were not referred to. In the formet it 
was held that “a promissory note given by 
a person on attaining majority in settle- 
) 110. W.N. 135, 
3) 6 Ind Gan 181; 2L 
i H . 263; $ L. L. J. 563. 
d) id SH 31 P. R. 1911; 199 P, L. R. 1911; 
(5) 16 M 1.J.492. — f 


6) 13 Ind. Oea 568; 37 M. 38; ante 
310 WN dnt Bac 2. M38, 10M. L. T. 985; (1911) 
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f an earHer one signed by him 
mele a minor im consideration of money 
then received from the obligee cannot be 
enforced ir law and that -such a note is 
void for want of consideration. Similarly 
in Krishnan Chetty v. Vellatchamt Thevan 
(6) it was held that “there can be no ratifi- 
cation ofta transaction which is void owing 
to the promisor possessing no contractual 
capaeity at'the time. Nor can & void deed 
form a& good consideration for & fresh con- 
tract made by the minor or attaming 
majority.' These rulings appear to us to 
be in accord with the ger eral principle 
that a void contract ‘which is a dead. letter 
and ‘entails no Hability cannot be revived 
and cannot constitute & vahd consideration. 
for'a subsequent contract. We, therefore, 

. aro of opinion that the plaintiffs im the 
nt-case incurred no liabilities in res- 

pect of the-tramsactions entered into with 
them, during their minority, and that those 

transactions could not be ratified. . 

The conflicting. rulings on the question 
of estoppel are-refé tein Wasinda Rum 
y. Bia Tas T| where it was held after 


i ortof the: plea of estoppel. , 
EP third ‘contention of the appellants 
learned’ Counsel is: also untenable. here 
jax no conflict of op 


eva Er is void [Mohori - Bibee v. Dhar- 
modas Ghose- (8) | 

*py way of ie or mortgage in favourof 
E nor who has paid the consideration 
Hace by any: other person on his behalf 


[geo Ulfat Hai v. Gouri Shanker (9), Munnt ` 


oer v. Madan 100), Narain Das v. 
i a Meg Dube y. Pran Singh 
12) ad Perumal Konan (I3), 
Chariar v. Srinivasa Raghava 


A. L J. 670. 


35. : 
4; A. W.N. 10, 
) 30 A. 63; 5 A. L. J. 14; 
. 195, 37 M. 390 
13) 28 Ind. Cas. BAL, 40 M. 308; 31 M. L, J, 575; 20 
TE, 407; (1016) 24. W, N. . B. 
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_ favour for the balance. 


. [eg I: G..1927]; 


Karmaker(15)] It isa matter of common 
knowledge that & minor can make pur- 
chases in the bazar and no trader after 
receiving money from him can refuse to 
deliver the goods purchased or to return 
the money. In Raghava Chariar v. Sri- | 
nivasa Raghava Chariar (14) a Full Bench, 
of the Madras High Court held that a mort- 
gage executed in favour ofa minor who 
has &dvanced the mortgage-money is en- 
forceable by him ot by any other person 
on his: ‘behalf. It has also been held that 
a promissory note executed in favour of. 
a minor is not void and can be sued upon by 
him [vide Rungarazu Sathrurasu v. Maddura 
Basappa do. The principle underlyin 
is that while no Habitity can be ineurr 
by a minor, he is not debarred from ac- 
quiring a title to anything valuable. In 
the present case, therefore, the defendants 
are liable to re-pay or account fer the monies 
and goods that they received from Bhagat 
Ram plaintiff. According to their owm 
showing they owe to plaintiffs Re, 8179-09 
in respect of advances received from them. 
As ds the other accounts which were 
started when Bhagat Ram. was a minor, 
he did not incur any liability for any of 
the dealings which took place before he 
had attained majority but he is decidedly 
Tiable to be called to account for all the. 
transactions that he entered'into afterwards, ' 
The argument of the plaintiffs’ Oounset that 
all the different transactions ofany one of 
the accounts should be taken a& whole ag 
one transaction is obviously unsound. 
` The resultis that we accept the appeal 
and remand the case to the Oourt below 
for deciding what amount, if any,is payable 
by the ptamtifis in respect of the transac- 
tions of the three EE b and d) durin 
the. periods from the làth October, 1917, 
enwards for which they were continued. . 
The amount, if any,so found, should be 
deducted from the sum that has already 
been found.due to them by the defendants 
and a decree should be passed in their 
Parties will bear 
their own costs in this Court. Ie the 
Court below the plaintiffs shall get costs in: 
proportion to the amount that will be 
decreed to. them. i 
RL. Case remanded, 
5) 52 Ind. Oas. $38; 5 P. L. J, 682; (1919) Pat, 


16) 18 Ind, Oas. 968; 34 M, L. J. 363; 13 
sa; (1913) M, W. N. 415, b.s. M. L. T, | 
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MADRAS HIGH COURT. 

. OnmuuasaL Raviston Casa No. 578 or 1925. 
' . (OBIMINAL Raviston Patirion No. 487 

^ or 1925.) i 

; March 11, 1936. 
| Present: —Mr. Justice Wallace, 

P. VARADARAJALU NAYUDU— 
4 UOMPLAINANT— PETITIONAR 


,versus | 

P. KUPPUSAMI NAYUDU— 
' ' ACcOUSHD —RHSPONDHNT. | ' 
Or. P.O. (Act V of 1898), às. 202, 208—Proceedings 
under s, 202—Notice to accused before hearing oom- 
plainant's case, legality of. ; 
' accused. is not to be called upon under 
Or. P. O., to appear unless and until the Magis- 
‘trate has satisfied himself from the 


Is is highly irregular for a Magistrate when a oom- 
plaint is put in and sworn to, without hearing the 
com t's case or his witnesses, to issue notice 

. to the accused to appear and show cause against ths 
issue of process, hear what the accused has to say, 
pxamins any witnesses he wishes .to have examined 
and then decide whether the complaint shall be re- 
oeived or not. [p 332, col 1.] 

E sed Mesran Saib v. Ratnavelu Mudaly (1), follow- 

In the matter of the petition of Dukhi Kewat (6) 
and In re Tukaram Udaram (7), dissented from. 

Petition, under ss..435 and 439 of the Cr. 
P. O., 1898, praying the High Court to re- 

. vise an order of the Third ‘Presidency 
Magistrate, George Town, Madras, dated 

4th May, 192», in Application No. 3172 
of 1925. 

Mr. V. L. Ethiraj, for the Petitioner. 

Mr. K. P. Krishna Menon, for the Crown. 

Mr. O. Thantkachalam Chetty, for the 
Accused. ' 

ORDER.—This is a criminal revision 
tase against the order of the Presidency 
Magistrate dismissing a complaint under 
B. 203, Cr. P. O. Theshief ground of attack 
is that the Magistrate has ignored the 
proper procedure under as. 202 and 203 and 
adopted a procedure for which there is no 
warrant and which is in many ways open to 
objection. ! 

It appears that the procedure is one which 
has beeu for many years in practice in that 
Oourt. It is that Sa a complaint is put 

in and sworn to, the Magistrate without 
hearing the complainant's case or his 
witnesses issues notice to the accused to 
appear and show cause against the issue of 
process, hears what the accused has to say, 
examines any witneases he wishes to have 
examined and then decides whether the 
complaint shall be received or not. 


21 


YARADARAJALU NAYUDW 9. KUPPUBAMI NAYUDU. 


321 . 
- It is arguedthat this procedure is justified 
by s. 204. It may be said that it is not prohi- 
bited by the letter of that section but it is 
clearly contrary to the spirit of that section ` 
and tothe general principles ofthe Code. 
Section 202 clearly implies that an accused 
is not to be troubléd unless the Magistrate 
iá first satisfied that the complaint is prima 
facie true, and, therefore, a case is made 
out which the accused must rebut. To call 
upon an accused to appear and disclose his 
defence before the Magistrate has satisfied 
himself that the complaint is prima facie 
true is contrary to the spirit of the whole 
procedure of criminal trials. It is no justi- 
fication to say that the accused is willing to 
adopt that procedure because if he refused 
to adopt it he will do so at his peril and the 
Magistrate would at once conclude that 
there was a good case against him. Itisa 
procedure most unfair to the accused. ' He 
is in effect compelled not only to state, but 


' to substantiate hie defence, before the pro- 


gecution has substantiated any dase against 
him, and this is the exact opposite of the 
principle underlying the prescribed pro- 
cedure. Itis not until the prosecution case 
has been fully and thoroughly put forward : 
and tested by croas-examination that the' 
accused is to be called upon to put forward 
his defence. Under the procedure now 
adopted if the Magistrate rejecta the defence 
and considers that there isu case to goon 


. with, then the accused has to puthis case 


forward before a Magistrate who has already ` 
rejected his defence. From this point of 
view alone the procedure is indefensible. 

It is no less unfair to the prosecution, 
The result, I suppose in a majority of 
cases is that the complaints are thrown 
out without the complainant having Been 
allowed to put forward his full case at all. 
The Magistrate accepts the defence before 
‘he knows what the full prosecution is, ° 

The meaning of s. 202 i perfectly clear, . 
It is that the accused is not to be called upon 
to appear unless and ‘until the Magistrate 
has satisfied himself from the complainant 
and his witnesses. that there is a prima, 
facie case against him. ` A ; 

This prooedure has been' condemned by 
this Court so far back as 1912 in Sheth 
Meeran Saib v. Ratnavelu Mudaly (1) where 
Bakewell, J., remarke: — . 

“It appears to me that the object of the 
procedure prescribed by Oh. XVI, which . 
is entitled of complaints to Magistrates, js 

(1) 91 Ind. Oas 703; 37 BE 181; 36 M. L.J. 1, 


^ 
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the separation of Aiea from sub- 
stantial cases at the outset, and to prevent 
innocent persons from being brought into 
the Police Courts and subjected to the 


. annoyance of frivolous charges 


, See also Or. R. O. No. 123 of 1925, which 
18 also a case from the Presidency ' Magis- 
ius s Court. 
Such & prac ractice has frequently been con- 
demned by the Oaleutta High Court. 
See Baidya Nath Singh v. Muspratt (3), 
Bhim Lal Sah v. Bisa Singh (8), Bolai 
Pashupati Chatterjee (4), Chandi Charan 
Mitra v. Manindra Chandra Roy (5) and 
Bachoo Mia v. Anwar Nabi (6). I note that 
the decision in Baidya Nath Singh v. Mus- 
pratt (2) has been dissented from by a Single 
Judge in Inthe matter of petition of Dukhi 
Kewat (7). This latter case and In re Tuka- 
ram Udaram (8), are the only cases that the 
respondent has been able to put before me 


in his favour. In Im re Tukaram Udaram ' 


(7) the point was whether the issue of 
process to the accused for 
of enquiry under s. 202 meant that the trial 
had begun and the propriety of the issue of 
that process was not discussed. 

The: ruling of this Court in Sheik Meeran 
Saib v. Ratnacelu Mudaly (1) so far back 
a5 1912, referring to the procedure in the 
presidenoy Magistrate's Court, does not 
seem to have had any effect in putting a 
stop to this practice. It is time, therefore, 


- that this undeeirable practice should cease 


and it-will not cease until the Magistrates , 


are in each ease compelled to do over again 
what they have done improperly. 

Iam of opinion that the complainant 
has not h&d'a fair hearing of his case, 
that he is entitled under s. 202 to have that 
case reconsidered and I remand the case 
for ¿hat purpose. I reverse the Magistrate's 
order and direct him to re-hear the com- 


- plaint. It is hardly necessary to add that 


the statement of the accused and his 
witnesses which, have been now taken can- 
not be treated as evidence at the A ad 
ing. 

Y. N. Y. 


9): 


Order set aside, 
18 Ind. Cas, $45; 40 0. 444; 17 O. W. N. 290; 14 


nio bd Qe t 21 O. W. N. 137; 17 Or. L. J.. 
ak ) 72 Ind, Oas. 173; 27 O. W. N. PEROLI 
333. 


A LR. 1923 Cal. 198; 24 Or. L. 

84 Ind. Oas. 449; 300. wW N is 26 Or. L. 
J. A. L R. 1925 Oal 576. 

38 A iH SAL J. $94; À. W.N. (1908) 16; 


J. 327. 
© € Bor. LR 811 Op L. J, 102, 
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14 O. 141; 11 Ind. Jur. 226; 7 Ind. Deo (x a) 93,’ 
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LAHORE HIGH-COURT: 
a ORIMINAL, A»rPnarL No. 141 or 1926, 
' May 18, 1926. ' 
Present :—Mr. Justice Broadway and 
Mr. Justice Zafar Ali. 
MUZAFFAR-— Acovead—APraLLANT 
versus 
i EMPEROR-— RasPON»RENT. 
Evidence Act (I of 1872), s. $82—Dying declaration, 


value of. 
Ad declaration made at a time, whan the person 
ell aware of the fact that 
bean named as the actual assailant 
does not carry any weight. 
Appeal from an order of the Sessions 
Judge, Sargodha, dated the 21st' January, 


Mr. M.L. Puri,for the Appellant. 
Mr. Des Raj Sawhney, Publie Prosecutor, 


for the Respondent, 


JUDGMENT. 

Broadway, J.—Muzaffar, son of Nur 

, has been convicted of having caused 

the death of Alam Khan and under s. 302, 

Indian Penal Code, has been sentenced to 
death. He has preferred &n &ppeal and 

the case is also before this Court under 
B. 374, Or. P. O., for order as to the con- 
firmation or otherwise of the death sen-' 
tence. 

The facta are simple and have been 
detailed in the judgment of the learned 
Sessions Judge. 
August, 1925, Musammat Alo, wife of Alam 
Khan, reported at the Police Station, Mitha 
Tiwana, to the following effect. Bhe said 
that she and her husband had been sleeping 
on the previous night on separate charpais 
in herdhapri and that at about 11 P. x. 
Muzaffar and Saadullah, sons of Nur Khan, 
had come into the dhapri and that Muzaffar 
had struck Alam Khan a blow with & 
hatchet. She went on to say that she 


‘went to the assistance of her husband and 


had been pushed away by Musaffar after 
which both the culprits had madeoff. On 
her cries Ghulam Muhammad, Walia, Sola- 
tha and others reached the spot. She had 
then reported the matter to Buti chauki- 
dar and had gone with him to Malik 
Sikandar Khan, Zaildar of Hadaili, early in 
the morning and told him what had occur- 
red. He sent her with the chaukidar to 
the Police Station and his sarbarah to the 
spot, It will be seen from this report that 
Musammat Alo claimed to be an eye-wit- 
ness. The Police went to the village and 
there made the usual enquiry. W 


At 9 4. M. on the 2lat - 


ONE Ir 
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of Ali, and Ghulam: Muhammad, aon of 
Muhammad, were examined by the Police, 
the former.claimed to have been aroused 
on by hearing Musammat Alo's cries, where- 
npon he had rushed to the spot and seen 
the two persons named running away. He 
had pursued them, buton being threaten- 
returned. Ghulam Muhammad pro- 
‘Jeased to reach the spot, just as.Walia, had 
returned from the pursuit. The deceased 
m Khan also is recorded as having told 
e Police that Muzaffar and Saadullah, 
Bons of, Nur Khan were his assailants, Mu- 
zaffar striking him a blow with a hatchet. 
Alam Khan was sent to the hospital where 
he-died on the 4th September, 1935. Before 
his death onthe 24th August, 1925, Alam 
.Khan's statement was reoorded by the 
Naib-Tahsildar, In that statement he stated 
that he recognised Muzaffar son of Nur 
‘Khan and had come to know that the 
other man was Saadullah. At the: end of 
a aaa he stated that he identified 
‘both, ` 
- This is practically all the evidence on 
the récord and this evidence has been 
considered unreliable as far as Saadullah 
is concerned and Saadullah has been acquit- 
. Of the four Assessors, three are of the 
opinion that the case was doubtful against 
both the persons. One of the Assessors 
gave it as his opinion that Muzaffar was 


Adeaittedly the attack on Alam Khan 
was made on the night after amawas, that 
is to say, that the night of the occurrence 
was ey the darkest in the month. It is 
extremely unlikely that Alam Khan could 
have identified his assailants It has to be 
borne in mind that only one blow was struck 
and it was that blow that probably awoke 
Alam Khan. The possibility of his identi- 
fying his assailants is a remote one. Musam- 
mat Alo said that she was awake, but to 
my mind itis extremely unlikely that she 
is correct as the probability is that she was 
aroused by hearing the sound of the blow 
given to her husband. `> : 

The learned Sessions Judge has dis- 
believed the evidence of Walia for very 
good reasons. Tt is perfectly evident that 
the story he now states is not the story 
that he first gave to the Police. Ghulam 
Muhammad is related to the deceased and 
doubtless he arrived on.the scene soon 
after Musammat Alo had raised the hue 
and cry. His evidence, however, depends 
entirely on that of Musammat Alo. 
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‘the mare. 
some force, that when Musammat Alo was 


323 


No motive for the attack was givan in the ` 


initial report. The motive set out at the 
trial is that some fortnight before this 
occurrence a mare belonging to Kalu, the 
son of the deceased, had gon astray. On 
the 13th August. 1925, Kalu made a report 
at the Police Station.in which he said that 
he ‘suspected’ that the mare had been 
‘criminally misappropriated’ by Muzaffar 
and Saadullah, sons of Nur Khan, and 
Khanan and Ghulam Muhammad. When 


‘questioned about this at the trial, Kalu 


stated that there was no previous enmity of 
any kind between the parties and that 
these men were named simply because “ we 
had a belief that no one else would dare 
steal our mare." Musammat Alo has ad- 
mitted that she did not know that an 
persons other than Muzaffar and-Saadullah 
had been suspected of misappropriatin 
It has been urged, I think wi 


aroused ghe recognised no body, and jump- 


“ed to the conclusion that her husband's 


assailants must be the same as those ocon- 
cerned in: the disappearance of the mare. 
lt is significant that Buti chaukidar who 
was the first official of any kind to be told 
‘of the occurrence has not been examined. 
The zaildar to whom Musammat Alo report- 
ed the matter before going to the Police 
Station has also not appeared in the wi 
ness box. . 
I cannot place any reliance on the dying 
declaration as by the time it was made 
Alam Khan must have been well aware of 


pa 


the fact that the appellant had been named 


as the actual assailant. , 
Having regard to the fact that the motive 


. for the alleged attack is very weak, that 


the night wasa very dark .one and tlfat 
it was extremely unlikely that Musammat 
Alo could have identified her husband's 
assailants and that important witnesses have 


not been examined, there ‘is considerable ` 


doubt. in my mind as to the guilt of the 
appellant. To this doubt Muzaffar is en- 
titled. I would, therefore, accept this &p- 
peal, set aside the-conviction and sentence 
and direct his release. 
. Zafar All, J.—I agree. 

2. L. 


Appeal accepted, # 
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' |. MADRAS HIGH COURT. 
Orntminat APPBAL No. 331 oF 1920. 
September 22,1998, 
Pres. — Mr. Justice Wallace and 
Mr. Justice Madhavan Nair. 
, In re P. NATHSAMUDALIAR— 
ACCUSED— APPALLANT, 
. Madras City Mumcipalities Act (IV of 101 
— Machinery, meaning of— Permission of 


, a. 288 


he electric motor-driving mill which emits dis- 
agreeable odours and produces considerable noise is 
‘machinery’ for the erectlon of which permission from 
the Commissioner is necessary 

For the application of s. *. 908 of the Madras 
Municipalities Act it is not necessary that the in 
M must bea nuisance. 

‘he ade onenen whether a machinery is or is not a 

uisance is one for the Oommiseioner alone, and if 

Je finde is itis & nuisanoe he may refuse 


QI E Roro ti epg adottata to refer 
waa marginal nots for the putpose of construing a 
section. 


Appeal against an order of the Court of | 


the Presidency Magistrate, George Town, 
Madras, in Oasé No. 30,903 of the Oalendar 
for 1924, 

on P. Sankaranarayana, for the Appel- 


The Crown Prosecutor, for the Crown. 


J UDGMENT.—The appellant has been 
convicted of erecting without the permis- 
sion of the Commissioner of the Madras 
Municipal Corporation, machinery by the 
use of which smell, noise, vibration, etc., 
are produced. This isan offence by virtue 
of es. 288 and 357 and Sch. VII of the Act. 
` Admittedly he has put up an electric motor- 
driving mill and the evidence shows that 
this machinery emits disagreeable odours 
arfd produces considerable noise. 

It is contended that this is not machinery. 
Phis contention deserves no considera- 


tion, 
| 7 Next, it is urged that the appellant hed . 


only substituted this motor for an‘oil engine 
for which he had taken out permission. But 
even 60, it is obvious that he had erected 
this machinery. 


. Finally, it is urged that the machinery 
ja nota nuisance. .But that is no defence 


to the cage, The wording of s. 288 is -plain 
that the question whether the machinery 


‘is or is not a nuisance is one for the Com- , 


missioner alone, and if he finds that itis a 
nuisance hé may refuse permiesion altoge- 
ther. 
nuisance is immaterial, permission has to 
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be obtained in either case and may be 
withheld in the former case. 
It is, however, brought to our notice that 


one ‘learned Judge of this Court hasina. 


ruling reported in [n re, Smith 1) taken a 
different view, namely, that it must be 
proved that the .machinery is a nnisance 
before any part of the section comes into 
opetation. With all deference we are unable 
to agree with this view. To hold so would 
result in this, that the section empowers 
the Commissioner to grant a license for 
what is a public nuisance and what he 
himseif considers a public nuisance. Tha 
learned Judge, was constrained to support 
his readirtg of the section by referring to 
the marginal note, but it has been fre- 
quently held that ‘that is not 8 legitimate 
canon of interpretation —eee the Privy Ooun- 
cil case in Ba raj Kunwar v. Jagatpal Singh 
(2). The section as it stands is to our 
minds perfectly plain; any one erecting 
machinery must get the permission of the 
Commissioner : (whether permission is equi- 
valent to license is a matter which we need 
not consider in, this case) and the Com- 
missioner may refuse permission if the 
machinery in his opinion constitutes a 


` nuisance to the neighbourhood. The section 


is a very salutary one in the interests of 
the general public. We can, therefore, see 
no reason to interfere and we dismiss 


mpal 
v. l dismissed. 
“(D 8l Id. Cas. 72; 45 M. L. ELO "i E W. py 
ee 185; A. L R. 1924 Mad. 389 25 Or. L. 


EEEN 406; 8 O. W. N. 699; 


A.L. 
881; 7 O. O. 248; SPL A. 13$; 8 Bar, P. 
@. 0.) 


1, 
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LAHORE HIGH COURT., 
ORIMINAL APPRAL No 817 or 1826. 
November 4, 1926. . 
Present:—Mr. Justice Fforde and 
Mr, Justice Addison. 
ABDUL GHANI—<Acovsap—A PPHLLANT 
persus C 
EMPEROR-RB8PONDBNT. £ 
Penal Code (Act XLV of 1860), s. &03— Murder.— 


Circumstances undar which murder committed not clear 
a wee oe 
tis to cotivict a of murder where 


the acum eta es under which it has been committed 
T not Perey lear and are somewhat mysterious and 
oh PAD rd brought home to the 


^ 


A 
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Criminal appeal from an order of the 
Bessions Judge, Karnal, dated the 10th 
July, 1926, 

Mr. Shamair Chand, for the Appellant. 

Mr. R. C. Soni, for the Government Advo- 
cate, for the Respondent. 


JUDGMENT. 

Fforde, J.—Shakur, Baulan and 
Mahbub and the appellant Abdul Ghani, 
have been tried together for the murder 
of one Mubin, Shakur, Bullan and Mahbub 
have been acquitted and Abdul Ghani has 
been convicted, the four Assessors disagree- 
ing with the learned trial Judge. 

‘The facta are that onthe 14th April, 1925, 
Mubin was found between 7 and 8 P. m. 
lying dead in ahut of grass which had 
been set on fire. A gun was lying between 
his ‘legs. The medical evidence is that he 
probably died from a gun shot wound fired 
close to the left aide of the neck infront, the 
shot emerging at the left parietal region. 
There is some discrepancy between the 
Crown witnesses as to whether this parti- 
cular gun had actually been fired or not 
or even whether it was capable of being 
fired at all. The Sub-Inspector of Police 
who made the investigation was of opinion 
that the could have been fired whereas 

' the medical witness who was not an expert 
. qualified togive an opinion with regard to 
this, volunteered that, judging from the 
condition in which he saw it y^ was of 
opinion that it could not have been fired. 
It must be borne in mind, however, in con- 
sidering thia evidence that the gun had 
been lying in a hut which had been burnt 
by fire and which had also had water 
thrown over it. It seems hardly possible 
to state what was the condition of that 
weapon before it was exposed to both fire 
‘and water. 


The evidence on which the appellant has 
been convicted consists mainly of state- 
ments made by witnesses, suggesting that 
his demeanour was somewhat too calm 
when attention was drawn to the fact that 
his hut of grass was burning. Oneof these 
witnesses had not made his statement to 
the Police until ten days after the event. 
In any event it seems to me that quite a 
, disproportionate weight has been given to 
this class.of evidence. After all, if a man 
sees, his hut of grass more or lesa in full 
possession of flames it is hard to under- 
stand, when it is obvious that he could do 
nothing to put the flames out why he 
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Should not have remained calm, 1t de- 
pends a good ‘deal upon the temperament 
of the man but it is largely upon his 
demeanour as testified to by these witnesses 
that the learned Judge has baged his con- 
viction. : ' 

The motive alleged is that the deceased 
who wasa servant of the appellant had had 
perverted intercourse with a boy ag 
and that after some time the boy contracte 
the same type of intimacy with the appel- 
lant, and that thereupon the deceased 


. retaliated by committiag an unnatural 


offence with Akbar, the nephew of the 
appellant. Owing to these circumstances 
it is suggested that the appellant murdered 
Mubin. The learned trial Judge has 
found, and after carefully examining the 
entire evidence we consider he has found 
rightly, that this motive has not been 
established. ; 


Mr. Shamair Chand, for the appellant, 
has suggested that the nature of the wounds 
uponthe dead man, and the fact that he 
is proved to have quarrelled with his wife 
and not visited his house for several months 
coupled with the fact that on the morning 
of the Id celebrations he was seen going 
&bout bare-headed would suggest that he 
had committed suicide. 

. Whether he was murdered or whether 
he committed suicide, we are satisfied upon 
the evidence in this case that his death 
has not been legally brought home to the ' 
appellant The learned'trial Judge in 
gentencing the appellant to transportation 
for life instead of to the death penalty 
gives his reasons for so doing in the follow- 
ing terms. “As however the circumstances 
under which the murder was’ commited 
are not very clear and are somewhat mys- 
terious, Ido not think the case is one in 
which the sentence of death should be* 
passed." In other words the learned trial 
Judge seems to have come to the conclasion 
that asthe charge of murder had not besn 
clearly brought home to the appellant it 
would be safer to sentence him to tansporta- 
tion for life than’ to sentence him to be: 
hanged. The conviction is olearly not 
sustainable add must be set aside. ; 

I would, accordingly, accept the appeal, 
set aside the conviction and sentence and 
direct that the appellant be setat liberty. 

‘here is alsoa revicion application for 
enhancing the sentence. No body app-arg 
to support this application and in view of 


4, 
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the eee conclusion this application must 
be rejected. . 

Addison,. JI ondur E 

B. L. Appeal ane 


: MADRAS HIGH COURT. ` 
CRIMINAL Raviston Oasa No. 181 or 1926, 
i Rayiston Parition No. 163 
ror 1928.) 
July 22, 1926. 
Present:—Mr. J ustice Ramesam. 
QOLLA: PULLAMMA — OoMPLAINANT— 
at . pk a 


BANJIVI REDDIT Aoosm — RagPoNDBNT., 
' Or. P.C. (Act V ba dig erie of con 


plaint for default o on € 

—Revirion—Interferenoe by High , Court. 

“The High: Court will interfere in’ revision with an 
order diamiseing a complaint under a. 947 of the Or. 
P. ro, anly in cases where it finds that tho Magistrate 

has exercised his discretion improperly. | 


Petition, under ss. 435 and 430 of the 
Or. P. O., 1898, praying the High Court to 
revise the order of the &oquittal of the ac- 
cused,. dated 26th January, 1926, of the 
Second Olass Magistrate, Atmakur, in C. O. 
No. 302 of 1928. 

; Mr. B. Somayya, for the Petitioner. 
e Public Prosecutor, for the Crown, 
Mr. V. Kothandaramayya, for the Accus- 


ORDER.—This is a case in wich óne 
has the feeling that an accused who qe- 
serves to be punished for his audacious con- 
duct has escaped by an accident. In this 
respect, it is similar to In re Sinnu Goun- 
dan (1), Nagarambilli Tankya v. Matta 
Jagannatha (2) and Venkatarama Atyar 
v. Sundaram Pillai (3) and Ottavu Sub- 
biah y. Anukotibiah (4)|. The first of these 
eases may be distinguished on the ground 
that it is the Distuct Magistrate who moved 
the High Court. and in such a case there 
might well be an appeal against acquittal 
by the Local Government. In all the other 
cages, the complainant sought the assistance 
of the, High Oourt. , 

In Or.:R. O.. No. 

Subbi v. Inukotibiáh 
`~ (1) 23 Ind. Usa. 188; 538 M. 1028; 28 M. L. 
(1914) M. W.N. 273; 15 Cr L. J. 236. 

(2) 98 Clas, 652; 27 Gr, L J. 988; 
“Mad. 1009; 49 M. 883; (1926) M. W. N. 
“ma Ind. -Cas` 885; 17 L. W. 239 
A. E-R .1933 Mad. 439; 24 Oral. J. 469 

(4).08 Ind Cas, 607, 27 Or. L. J, 


awh 


100; 
A oe 
938; 

44 M. L. J. 119; 
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complainants evidence was closed, his 
Pleader was present and the case was poste 
ed at an unusual hour and Krishtián, J,, 
might well have held that the order under 
8. 247. of the Or. P. O. was not a proper 
order. But these cases resemble more Yen- 
katarama Aiyar v. Sundaram Pillai (5y and 
Nagarambills Tankya. v. Matta Jagannatha 
(2). It is true that in view of the: fact that 
there we six adjournments (none of: them 
at the ins aye of the con pana aa one feels 
some sympathy with the complainant, bùt 
still, it is difficult to ei on the facts that 
the Magistrate: exercised hig discretion ime 
properly. It.is true. he ia pot bound to., 
wait the whole day. He might have waited | 
for some time more. , 

Tam not to be taken as ‘holding that te 
High Court has no power to interfere with 
an order under s. 247 of the Or. P: O, in re, 
vision. If the order.is improper, the. High, 


Court can interfere. The petition. is dis~. 
missed. 
Y. N. V. Petition dismissed. T 


a. K. " opio d LAY 


LAHORE HIGH COURT: M 4 PN 
OnruINAL ÀPPBAL No. 801 or. 4926) az 
November 3, 1926. S hse 
Present :—Mr. Justice Ftorde Po 
‘and Mr. Justice Addison. - 

ARJAN-—AOOUBSND—APPBLLANT , 
versus 

© EMPEROR--HHSPONDENT. . ’ 

Criminal’ tridl-—Motive da basis for conviction,” ` 

Motive in. itself is quite inadequate’ to ‘sustain’ 4 
conviction unless there are other grounds hcc 
it could rightly be had.  . 

Oriminsl appeal from an order ot^ ihe. 
Sessions Judge, Karnal, dated. the. 3rd; 
August, 1926. 

. Shamair Chand, for the Appellant, 

Mr. R.C. Soni, for’ the. Government Ad- 
vocate, for the Respondent. m * 

JUDGMENT. i i 

Fforde, J.—The appellant Arjan’ ° was 
fried with seven other. ns for us. 
murder of one Parbhu. e< other “Seven, ? 
persons have been aoquitted and the'&ppel-. 
lant has been-convicted ‘and sentence od, to : 
trangportation for life. - 

It ia alleged that' Arjan- madora UNE 4 
marriage witha certain Misammat Jiwani” 
who is the stepmother of the- murdered ” 
youth, and the motive for- the- murder‘ is 


üpoaruitis 


7. Baid to be ‘the-desize ot^ r Arjan to Ll A 


4 
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- ofthe boy in order that Musammat Jiwani 
should get possession of the whole of the 
land thereby giving the appellant an oppor- 


tunity to benefit. 
On the morning of the 27th May, 1924, 
the body of the deceased was found partly 
burnt and with & hole in the neck in 
"which were pieces of metal On the da 
that the corpse was discovered the appel- 
lant made a statement at the Police Sta- 
tion, the material part of which is in these 
words :—"I, Arjan, with Ind Raj Lambardar 
went tothe spot and found him, Parbhu, 
dead. I up to now have no suspicion about 
the death, nor am Iable to know how the 
death has come about.” It is upon this 
statement coupled with the fact that the 
appellant was in a position to gain by the 
death of Parbhu, that the conviction against 
him has been mainly based. The learned 
Sessions Judge interpreted this statement 
to'read as a report that Parbhu had eom- 
mitted suicide. 
have been produced including an informer, 
but none ofthese witnesses have been be- 
lieved by the trial Judge with the excep- 
tion of one Gopala, prosecution witness No. 


5. Some of these witnesses state that Arjan. 


made a confession to a panchayat. This 


evidence has been quite rightly rejected. 


by the trial Judge. Other witnesses say 
that they saw Arjan in the company of six 


or Beven other persons conveying the body , 


of themurdered man in a cart, and deposed 
to certain remarks made by Arjan. This 
evidence also with the one exception I have 
referred to, has not been accepted by the 
learned Sessions. Judge, and in my opinion, 
has been rightly rejected. None of these 
witnesses came forward to give any infor- 
mation as to the death of the deceased 
until the 17th January, 1826, upon a second 
enquiry, the first enquiry having taken 
place immediately afterthe body had been 
discovered. Moreover, these witnesses did 
not come forward until a punitive Police 
post had been established in their ulage 
for -more than a year,-and it was only 
when the Superintendent of Police promised 
to remove the Police post upon condition 
that the murder was traced, that any evi- 
dence was procurable. Under these cir- 
cumstances the learned trial Judge has 
quite rightly refused to accept the testi- 
mony of the nature giyen under the con- 
ditions: under which it had. been. elicited. 
with thé exception, as I have already said 


of the evidence of. Gopala. Thé reásón' why 


* 
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‘& presumption cannot be drawn. 


A number of witnesses, 


„cription of the condition of the 
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the learned Sessions Judge relies upor- 
Gopala is his impression that Gopala had. 


in fact given evidence at an earlier date; 
This impression the learned Trial Judge^ 
gathers from a question put in croga-exst- 
mination by Gopala to Arjan in a. previous: 
civil litigation in which Arjan was a wit- 
nese for the other side. This question sug- 
gesta that Gopala had given some evidence 
against Arjan before the Police in the 
earlier investigation of this case. No evi- 
dence is produced to show that Gopala 
did in fact. give such evidence, tbe nature 
of the evidence is not even hinted at, and 
yet upon this alleged statement ina civil 
cause not properly proved, the learned Bes- 
sions Judge has apparently come to the 
conelusion that Gopala had in fact given 
evidence of an incriminating nature agai 
the appellant, It is.quite obvious that such 
The re- 

t is that Gopala's evidence should have 
been treated in precisely the same ‘way 
as that of.the other witnesses whose ori- 
dence has been rightly rejected. 

The only thing which remains is the 
fact that the appellant’ does stand to gain 
by the death of the murdered boy. But 


in most cases of death somebody stands 
to gain, and all that car be said is that 
there is some motive: for Arjan to get rid 


of the boy: The motive in itself is of course 
quite inadequate to sustain a conviction 
unless there are other grounds upon which 
it could rightly be had. á 
The other ground' relied upon by the 
trial Judge is the statement at the thana 
to which I have already referred. As I 


.have said the learned Sessions Judge [e- 


gards itas & wis A dis docu- 
ment owing to the fact that he reads that 
statement as being a report by Arjan that, 
the deceased had committed suicide, where- 
as it was perfectly obvious that he could 
not have killed himself in the manner in 
which he was obviously killed and subse- 
quently burnt his own body. All that the. ` 
appellant's statement, in my ópinion, ` 
amounts to is this: thathe had found the 

deceased's body, and that he had no sus- 


‘picion as to how his death was brought 


about or ag to who had caused it. Itisof 
course a fact that he did not give a des- _ 
iti dy, which 
nee -may rightly be ‘commented 


circumstance -m 
at in view of the fact that à lam- 


upon. 


‘bardar had -accompanied him to: the.spot 
‘when he discovered wot the 


it, and in, view of thes. 
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fact’ that the Police themselves would ne, 


turally goto the scene and see the condi- 
tion the body was in, it was really unne- 
cessary for the appellant to give a detailed 
description ofthe body and the omission 
to describe its condition -was in no way 
important. The approver's:evidence has 
‘been rejected for very sufficient reasons, 
which are set out in the learned Sessions 
Judge's judgment, : 

There remains no other evidence fo base 
& charge of murder upon. I may point out 
that the Assessors were unanimous in com- 
ing to the conclusion that the case had 
not been proved'against any of the persons 
on trial For the reagons given I am of 
opinion that the case has not been eetab- 
lished with that reasonable certainty which 
the law requires, and I would accordingly 
accept the appeal, set aside the conviction 
and ‘sentence and direét that the appellant 
be discharged from custody. 
. Addison, J.—I concur. | 

R. L- Appeal accepted. 
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`, MADRAS HIGH COURT. 
ORIMINAL Revision Cass No. 73 or 1926. 
(OzruiNAL Ravision Partition No. 66 
| or 1926) 
May 6, 1926. 
Present:—Mr Justice Devadoss. 

OHINNAMMAL —CoMPLAINANT— 

PATITIONS 4 


: versus i 
KONDA REDDI Ax» OTHBRS—ÅCOUSEHD 
è —R#sPoN DENTS. 

Or. P. C. (Act V of rp s. 209—Committal to Sessions 
— ommtitiv agiustrats, 

In aion canes it is for the Sessions mai 
oily wees whether (hers te 

Court see whether 

bagja INA if Kal would suatain a conviction. 
Tt is not its function to consider the probabilities and 
the evidence in the case as if it isa trying Court. 

Petition, under as. 435 and 439 of the Or. 


to weigh the evidence and 


- P.O., 1898, praying the High Court to , l 


revise the order of the Court of Session, 
North Arcot at Vellore, in Or. R. P. No. 8 
- of 1925 (0. O. No. , on 
file of the Court of the Sub-Divisional 
istrate, Tiruvannamalai.) 
. Ethiraj, for the Petitioner. 
Messrs. V. N. KUD mn and 
natha Iyer, for the pondents. 
Mr, F. & Var, for the Publio Prosecutor, 
for the Crown. 


P. Viswa- 


MANI RAM Y, 34PHROR, 


137 of 1924, on the . 


^ 


[89 L C. 16:1] 


: ORDER.—This is an application to, 
revise the order of discharge by the Bub- 
Divisional Magistrate of Tiruvannamalal. 
The deceased was almost beaten to death 
and there were as many as 80 injuries on 
his person. He made a statement as 
regards the occurrence, There is a volume 
of evidence in the case which if believed 
would sustain a conviction at least under 
8, 804 or 326, Indian Penal Code. The Sub- 
Magistrate who heard the case ought to 
have committed the accused to tbe Court 
of Sessions as in all Sessions cases it is 
for the Sessions Judge to weigh the evi- 
dence and come to a conclusion. The 
committing Court has only to see whether 
there is evidence which if believed would 
sustain a conviction. It is not the-function. 
,of the committing Court to consider the 
probabilities and the evidence in the case 
as if it is a trying Court. A great deal of 
reliance is placed upon the medical evi- 


“ dence, but I donot want to say anything 


which might prejudice. one side or the 
other. But it appears that the medical 
evidence is not such as should be accepted 
without careful investigation of the facta 
of the case. I think in these circumstances 
the order of the Magistrate discharging the 
accused should be set aside and the 
accused should be committed to the Court 
of Sessions. I, therefore, direct the Magié- 
trate to restore the case to his file and 
commit the ‘accused to the Court of 
Sessions. The trial will be held by the 
Sessions Jud of Chittor inasmuch as 
- the Sessions Judge of North Arcot bas 
dealt with the case in revision. The 
Magistrate will release the accused on bail 
pending the trial in the Sessions Court. 
Bail on the same terms as before. 
V. N. V. Commitment ordered, 


—M — 


LAHORE HIGH COURT. 
OrrmiNeaL ApeRaL No, 846 or 1926. 
& og "November 2,1920. 
Preseni;—Mr Justice Harrison and 
Mr. Juatice Dalip Singh. 
MANI RAM—ACCUSED—ÀPPELLANT 
versus 
EMPEROR— REEPONDENT. 
Penal Code (Act XLV of 1860), s. 84—Uneowndness 
of mind, definition of—Hvi of wascundness 
mind, what constitutes. 
The mere co-existence ofthe fre ciroumstanow 


‘ 


t 


[88 I. O. 1927] 
namely, (1) the absenoe of any motive, (S) absence of 
secrecy, (3) multiple eka Ps (4) want of pre- 

ment, and (5) want of aocomplioee, is not 
sufficient by itsslf to prove unsoundness of mind 
within the meaning ofs.81, Penal Oode. The law 
requires proof of incapacity to realise the nature of 
, the act, and presumes that where a man's mind or 
his faculties of ratiocination are sufficiently clear to 
apprehend what he is doing he must always be pre- 
pue tointend the consequences of the action he 
es. oc 


,A man may be suff from insanity in the sense 
in which the words wonld be used by an alienist but 
may not be suffering from unsoundnees of mind within 
the meaning of s. 84, Penal Code. 

Criminal appeal from an order of the 
Ern Judge, Karnal, dated the Sth July, 
1920 


Mr, Shamair Chand, tor the Appellant. 
Diwan Ram Lal, Assistant Legal Remem- 
brancer, for the Respondent. 
JUDGMENT.—The facts of this case 
are absolately clear and Counsel does not 
question the correctness of the evidence by 
which they are proved. i 
One Mani Ram a man of 50 years of age 
murdered four persons with a gandasa in 
rapid succession. These were his two 
nephews aged 4 dnd 12, Musammat Balam. 
Kaur the wife of his neighbour aged 30, 
and her boy Fatta aged 4. One Ram Sarup 
was passing the' house of Kirpa, the 
neighbour, and on hearing ories went in and 
saw Mani Ram striking Musammat Balam 
Kaur with a gandasa. He said “O butcher, 
what are you doing?" On this Mani Ram 
dropped the gandasa and ran away, and 
was caught with theassistance of Sheo Datt 
and Hardat Singh. On going into the 
room where the corpse of Musammat Balam 
Kaur was lying Fatta her child was found 
murdered and Ram Kishan the younger 
nephew of Mani Ram was lying seriously 
wounded. This boy was taken to Hospital 
where he died and stated before his death 
‘that his uncle had killed him. When they 
were ready to start for the thanaa remark 
was made that Sarupa, the elder son of the 
brother Sri Ram was also missing and the 
accused volunteered the information that 
he had murdered him and thrown him into 
Nathuwali Johri where he was found 
Such are the facts and theonly point agi- 
tated before us is that the very nature of the 
acts committed establishes that Mani Ram 
must have been suffering from “unsound- 
ness of mind," in the sense in which the 
words are used in 8.840f the Indian Penal 
Qode. Four witnesses were produced for his 
defence but their evidence is of no value, 


and Counsel urges that the conduct 


MANI RAM v. RMPRROR, 
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Mani Ram coupled with the présence ofthe 
five circumstances detailed both in Lyon'a 
Jurisprudence and ‘Modi's Jurisprudenca 
leads to the irresistible conclusion that ha 
was suffering not only from paralvsis of the 
will but also from paralysis of the mind in the 
sense that he was incapable of knowing 
the nature of the act or that he was doing 
what was either wrong or contrary tolaw. . 
These five circumstances are:— 

1. The absence of any mative. 

2. The absence of secrecy. 

3 Multiple murders. / 

4. Want of pre-arrangement, and 

5. Want of accomplices. 

These five circumstances all do exist in 
this case, but ‘Counsel has been unable to 
satisfy ua that the mere presence of these 
five circumstances fulfil the uirements 
ofg. 84 of the Indian Penal de. The 
words there used are very:clear,'and itis a 
common place that a mani may be suffering 
from insanity in the sense in which the 
words would be used by'an alienist, but 
may not be suffering from unsoundness of 
mind as defined in s. 81. The law recognisea 
nothing but incapacity to realise the 
nature of the act, and presumes that where 
a man's mind or his faculties of ratiocina- 
tion are sufficiently clear to apprehend what 
he is doing he {must always be presumed 
to iatend theconsequences of the action he 
takes. It is perfectly clear in this case 
from the conduct of the accused, from the 
fact that he dropped the: gandasa, from the 
fact that he began torun away, and from 
the fact that he volunteered the informa- 
tion that he had murdered the elder nephew 
that he knew what he was doing and that’ 
what he was doing was wrong. We have 
no option in the matter but to find that 
the accused has wholly failed to establish 
unsoundness of mind. . 

We, therefore, dismisse his appeal and 


‘confirm the sentence of death. 


R. L. Appeal dismissed. 
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BOMBAY HIGH COURT. m 
RE : FULL BENCH, . 
Ont INA APPLICATION FOR RavistoN | 
* . |, No. 215 oF 1926: era 
v e “August 31, 1926. 

vi Present:—Sir Aniberson Marien; Kr, 
Ohief Justice, Justice Sir Lallubhai Shah,” 
Kr., Mr. Justice ‘Fawcett, Mr. Justicé Kemp 
' and Mr. Justice Mirza. 

NANOO SHEIKH ‘AHMED 
AND 'ANOTHBE— À PPLIOANTS 
s ^. versus — 
.* EMPEROR- —Orroarra Parry. 
Bridence Act (I of 1872), ss. 85, 126—Bombay Abkari 
Act (V of ee: ss. 41, 48—Ab Polio Of exercising 
powers.of Police Officer, whether 
roin bs such officer, admissibility 0f— Police ice Officer." 
"Held d rans Full Bench —An Abkari Officer, who, 
in the ‘conduct of investigation of an offence punish- 
ketan undar the i e a Apian Act exercises the 
-the Or. P. 0, 1898, upon an 
Piper] ih ohar Seii y, Police Btation for the inves 


tion ofa cb ble offence ig a'Polles Officer wi 
the.meaning of.s.25'0f the: Eridenos Act. .[p. 3M, 


KAN Pereira v. Binperor ay overruled. 


"Per Shah and Faweeti, J 
Offiver’in ‘a. 25 of the Evidence Act ‘should not be 


835, pol. 2;.p $88,-ool.,1, 


, Al aan ‘for revision from. 


convictions and sentences passed by the 
oe Bixth Um Magistrate, Bom- 
bay. 


“ORDER OF REFERENCE TO A 
FULL BENCH. . 
“Shah pad Faweett, JJ. —(Auguat 
3, 1926).— his is ‘an application .in re 
dd n. by the accused who were char, B 
binder s, 43, syb-s. (1), cl. (i), of the Bombay 
‘Aot (Bom. “Act: V of 1878), as 
„amend ded by subsequent Acts, read with 
s. 114 of thé Indian Penal Oode. Thé 
learned Acting Sixth Presidency Magistrate 
who tried the case; was of opinion, on the 
evidence, apart from the confessions: of the 
. two accused, which were recorded before 
the Excise Inapector and put in as Ex. F 
in the case, that the story for the defence 
appeared as robable as the story for the 
rosecution; bati relying upon the con- 
esaions the learned Magistrate convicted 
the two accused and.sentenced them to pay 
certain fines. 

It wag urged before the lower Oourt that 
the confeasions recorded before the Excise 
Inepector, were not admiasible in evidence 
in view of 8.25 of the Indian Evidence 


, NANOO SEBIEH ABMED v. BMPHROR. 
| Act. 


—The term "Police 


‘Officer withih the meaning of s. 25. 


89 L O. 1927] - 


The learned Magistrate, however, 
overruled that objection having regard to - 
the recent judgment of this Court in' 
Raphael Pereira v. Emperor (1). f 
The firat objection raised on behalf of 


. the applicants is that theses confessions are 
not admissible in evidence, as an Excise 


Officer, who is investigating an offence and, 
who has all the powers of an officer in 
charge ofa Police Station for the investi- 


` gation of a cognizable offence, as provided, . 


in s. 41 of the Abkari Aot, is a Police 
Officer within the meaning of s. 25 of the 
Indian Evidence Act. It is further con-- 
tended that, under Oh. XIV ofthe Or. P. 
, confessions must be recorded as requir- 
ed by 8.164 of the Code: In support of 
the contentipn relating to s. "25 of the Indian 
Evidence Act, reliance is placed upon the 
decision in Queen- Empress v. Salemuddin 
Sheik (2). In that case it was held thata ' 
statement before & chowkidar was gant &d- 
missible in evidence under s. The 
observations of Garth, O. J., in. s v. 
Hurribole Chunder Ghose (3), are also relied 
upon asshowing that, for the purposes of 
8.. 25 of the Indian Evidence Aot, “the 
term ‘Police’ Officer’ should be read not in, 
any strict technical sense, but according 


to’ its more compréhensive and popular. 


meaning." The learned eader 
relies upon the view taken by this. 
Court in Queen- -Empress v. Bhima (4) where 


these observations were referred to with. 
approval and where a Police Patel, under 
the Village P.lice Aot in force in the Bom- 
bay Presidency, was held to be a Police, 
As 
regards the decision in Raphael Pereira 
v. Emperor (1), ‘where it has been held, 
with reference to the provisions of the 
Indian Opium Act, Iof 1878 as amended ' 
by Bombay Act II 'et 1923, that an Excise 
Officer is not a Police Officer within the 
meaning of s. 25, it is pointed out’ that 
the decision is really bassd upon the ob- 
servations in Ah Foong v. Emperor (5) and 
that the observations ih the Calcutta case 


(1) 97: Ind. Cas. 685; 28 Bom, L. R674; 97 Cr, Le J. 

) 980,569; 3 O. W.N. 395; 13 Ind, Deo. (X. a.) 
pero 207; 85 W. K. Or. 3; 1 Ind. Deo (x. mi)”. 
E 485; 9 Ind. Deo. (x, =) 315. 


48 Ind. Cas. 504;. 48 C. 411; mo NR 
3. 108; 20 Or, L. J. 24. i l 


t 


[9 I. O. 1937} 
were made. with reference to an Excise 


Officer under: the. Opium Aot,of 1878, as it . 


stood in- 1918., It is pointed out that s. 20 
of Act [ of 1878, as it stood then, was 
substantially different in terms from the 
section as amenged by Bombay Act II of 
1923. , Section 20 of Aet I of 1878, as it stood 
then, was in these terms:— . 
"Rvery person, arrested, and thing seized, 


under 8, 14 or s. 15, shall be, forwarded - 
without délay ta. the officer in charge of. 


the, nearest Police Station; and every per- 
son arrested and thing seized. under s. 19 


Bhall.be forwarded without delay to the. 


officer by whom the warrant was issued.” 


The learned Pleader for the applicants 
states to' the Oourt that, in spite of the 
search made by him, he has not-been able 


to find any amendment of this s. 20 at the. 


date ‘of this decision. We have also tried 


to see whether 8. 20 of the Opium Act, at: 


the date of decision in Ah Foong v. Em- 
peror (D), was as stated above, and we have 
not been" able to find any Act either of 


the Indian Legislature, or'of the local Lagis- : 
lature in Bengal,-altering s. 20. Therefore, : 
presutnably the decision in Ah 'Foong v.' 


Emperor (5) must be taken to be a deci- 
sion with reference to s. 20 of Act I of 


1878 ab it stood at the date of that deci- : 


Bion. It is'pointed out that, when the case 


in Rdphael Pereita v. Emperor (1) came to : 


be ‘decided, reliance was placed entirely 
upon these observationg which must be 
taken to have been made without reference 
tos. 20 as it stood in the Bombay Presi- 
dency at the date of the decision in Raphael 
Pereira v. Emperor (1) as amended b 
Bombay Act 
with reference to the section as amended 
and as-quoted in that case, that an officer 
exercising powers which are exercised by 
an officer in charge of a Police Station 
under the Or. P.' O. is in substance a Police 
Officer for the purposes of s. 25, having 


regard to the reason of the rulecontained : 


in 8. 25 of the Indian Evidence Aet, 


On. the other hand, the learned Govern- 
ment Pleader has contended that, apart 
from the. confessions, . there is sufficient 
evidence in the case to justify the con- 
victiona. That, however, is a point which 
we have not considered at this stage. 

As regards the point relating tg the 
admissibility of the confessions 


of the cc in the eee 
or of. the eam e made before the Ex-., 
è 


cise: Inspector. as ihe learned Government 


" NANOQ BBHIKH AHMAD v. EMPHRÓR. , 


“Indian. Law Reporta Series, 


,in effeot, is that an Excise Office 


.of 1923. It is contended,. 
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Pleader described.them, it is ' 
that though the Exoige Officer Ne pre 
the powers of an offfter in charge of a 
Police Station, under s. 41 of the mbay ; 
Abkari Act of 1878 as amended by AT. 
XII of 1912, it does not follow that he is 
a Police Officer within the meaning ofa, 25. 
He relies upon Raphael Pereira v. Emperor 
1) and also upon the decisions of other 
urts which are not reported in the 

Wi 
ferring to these other.casea, his UE 

t r remains - 
an Exoise Oficer even though ie wee 
exercise all the powers of an officer in 
charge of a Police Station for the purpose. 
of investigating an offence under s, 41 and 
that s. 23 of the Indian Evidence Act 
should be smia sonatni HO as not to 
make it applicable to officers who reall 
are n Ta Officera, : "he - r 

e have considered these i 

contentions and it is clear that tho See 
that arises with reference to the admisaibi- ` 
lity of these confessions is one, of great 
practical importance. As at present ad- 
vised, we are not prepared to accept the ` 
decision. in Kaphael Pereira v, Emperor (1) ` 
as correctly interpreting 8. 25 of the Indian 
Evidence Act, or as governing the point 
arising under 8. 41 of the Bombay Abkari 
Act. The wording of s. 90 of the Opium ," 
Act, as amended by Bombay Act II of 1993. - 
is slightly different from that of s41 of' 
the Bombay Abkari Act.” We feel some 
difficulty in accepting the view that when ` 
an Abkari Officer of the rank preacribed 
by s. 41, sub:s. (1), charged with the con- . 
duct of investigation of an offence under. 
the Abkari Act, exercises, in the conduct of- 
such aw saree the powers conferred. 
by the Or. P.. O., 1698, upon an officer. 
in charge òf a Police Station for the in- ` 
vestigation of a cognizable offence, he js- 
not a Police Officer within the meanin ` 
of 8. 25.0f the Indian Evidence Act. The i 
rule laid down in s. 25 of the Indian 
Evidence Act is one of substance and not 
merely one of form. We do not desire to,” 
express any opinion on this point at this | 


' stage. We think that the point requires 
te e considered by a Fall Sanh in view 
of its practical importance and of the 


difficulty that we feel in following Ra : 
Pereira v. Emperor (1). We refer the fol. ` 
lowing question to‘a Fall Benoh:— `. 7 
-Is an Abkari . Officer, who, in the oon- 
duct of investigation of an offence punikh-^ ' 
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. qisea the powers conferred by the Or. P. 

'Q, 1898, upon an offiser in charge of a 
Police Station for the investigation of & 
cognizable offence, a Police Officer within 
the meaning of s. 25 of the Indian Evi- 
dence Act?” : T i 

All other questions arising on this appli- 
cation are reserved. NE 





e Reference was heard by & Full Bench 
ee of Marten, O: J., and Shah,-Faw- 
cett, Kemp, and Mirza, JJ. . 

Mr. M. A. F. Coelho, for the Applicants. 
Mr. Kanga, Advocate-General, (with him 
Mr. P. B. Shingne, Acting Government 

er), for the Orown. 
Pledo MENT OF THE FULL 
.. BENOH. ] 
Marten, O. J.—The queetion for this 
ch igj— '. 

ro peg etm Officer, who, in the conduct 
of investigation of an offence punishable 
under the Bombay Abkari Act, exercises 
the powers conferred ' by the Or. P. 0, 
1898, upon an officer in charge of a Police 
Btation for the investigation of a cogniz- 
able offence, 8 Police Officer within the mean- 

ing of e. 25 of the Indian Evidences Act ?" 
The case itself has a somewhat sordid, 
if not petty, origin. The accused are al- 
leged to have fallen into a trap laid for 
‘them by an Excise Officer, and to have 
‘sold to him two bottles of beer under the 
mistaken belief that he was visiting the 
brothel, in which the accused are apparent- 
ly intereated The Magistrate has fined the 
Ra. 10 and Rs. 20 respectively, and 


. 


r 


they have applied in revision to the High: 
Court. 


victing the accused, the Ma 
iae pem Pelis upon a certain GOD pan ind 
alleged to have been made by them to 
the Excise Offtcer. It is contended that 
this confession was inadmissible in evidence 
having re tos. 25 of the Evidence Act 
Accordingly, the Division Bench have sub- 
mitted this question to the Full Bench for 
Noe 3. 25 of the Indian Evidence Act 


provi e lin made to 8 Police Officer 


ghall be proved as against a person adcused 
ffence." ' . 

P dy also refer to s. 125, which provides: — 
“No Magistrate or Police Officer shall be 
compelled to Bay whenca he got an informa- 
tion aa to the n oleng ofence, and 


* KANOO SENIKH AHMED P. BMFBROR. 
“able under the Bombay Abkari Act, exer-. 


99 L O. 1927) 


no Revenue Officer shall be compelled to 
say whence he got any information as to the 


commission of any offence against the public _ 


revenue, 

"Ezrplanation.—'Revenue Officer’ in this 
section means any officer employed in or 
about the business of any branch of public 
revenue." : 

Was then the Excise Officer, in the pre- 
sent case, a Police Officer. within the mean- 
ing ofs 252 Now, it is quite clear that, 


‘under the Bombay Abkari Act, 1878, as 


amended by subsequent Acts, certain im- 


‘portant powera possessed by the ordinary 


Police, under the Or. P. O., are given to par- 
ticular Abkari Officers. 

Section 41 provides:— 

"(1) Every Abkari Offleer not below such 
rank as Government may prescribe shall 
within the area for which he is appointed 


have power to investigate all offences pun- 


ishable under this Act, 

“(2) Every such officer shall in the con- 
duct of such investigation exercise the 
powers conferred by the Or. P. O., 1598, 
uporan officer in charge of a Police Station 
for the investigation of a cognizable 
offence:—......... S 

Then, bys, 36 of the Abkari Act they have 
porcis of entry into buildings, ard 

etention, search and arrest of persons, who, 
they have reason to believe, are uy af 
offences under the Abkari Act. There are 
algo certain special powers of arrest under 
8.38A; and s. 3B provides for what is to 
be done as regards a person arrested under 
B. 98A, Section 380 provides:— 

"The provisions of 8.61 of the Cr. P. O., 
1898; shall apply to all arrests made without 


- warrant by Abkari Officers.” 


Then, under s. 40, any Abkari Officer duly 
empowered in this behalf may issue a war- 
rant for arrest and search. 


Next, if one turns to the Cr. P. O,, it. 


will be fonnd in Oh. XIV, what are the 
powers conferred upon an officer in charge 
of & Police Station with regard to cognis- 
able offences. The sections in that Ohap- 
ter mainly deal with investigation. They 
include the important power of examinin 

persons supposed to be acquainted with the 
facts (see 8. 161). The powers of arrest, so 
far as the Or. P. O. is concerned, are con- 
tained in other sections. But, even though 
an arrest by an Abkari Officer in any par- 
ticular case may be under the exprees pro- 
visions of the Abkari Act, yet it is clear 


that the highly important stage of investi- ` 


[95 I. C. 1927] 


gation, which is conduoted ordinarily under 
the Or. P, O. by an officer in charge of & 
Police Station, may here be conducted, not 
by that officer, but by an Excise Officer. 
The result, in my opinion, is that either 
under the one Act or the other, viz., the 
Abkari Act or the Or. P. O., the learned 
‘Magistrate has been correct in saying: 

“The powers of the Excise and Police 
Officers are identical as regards the arrest 
of accused persons, their detention in cus- 
tody, and investigation of offence.” . 

Substantially, therefore, to all intents and 
purposes, we get here a person exercising 
all the material powers of a Police Officer, 


WANGEN he is not officially called by.that 


name, but by the name of an Excise Officer. 
Now, what was the objeot of s. 25 of the 
Evidence Act? It was, I take it, to prevent 
' the abuse of their powers by the Police ih 
“this country in extorting confessions from 
persons in their custody; and I ta&ke.it 
that one of the most important periods, 
during which the accused persons were in- 
fended to be protected by the Legislature, 
was when the case was being investigated 
by the Police Officers and when the ao- 
cused were perhaps solely in Police custody 
“and not allowed to see any other person. 
Therefore, so far as the spirit of the Act 
is concerned, we have the same possibilities 
of evil when an Excise Officer investigates 
> a oase, as we should have in the case. of 
an investigation by Police Officers in charge 
of a Police Station under the Cr. P. O. 
How, then, have the Indian High Courts 
interpreted s. 25 of the Evidence Act? The 
case of Queen v. Hurribole Chunder Ghose 
3), decided by Ohief Justice Sir Richard 
th and Mr Justice Pontifex, (who also 
became Chief Justice), is generally regard- 
ed as the leading case, and has,.at any 
rate, been followed in this Court. That 
was & case as to whether a Deputy /Com- 


missioner of Police could properly be de- 


scribed as a Police Officer, within the mean- 
ing of s. 25 of the Evidence Act. He was 

a Magistrate, and it was accordingly 
contended that, the confession having been 
made to him as a 
missible under s. 26 and thats 26 overrode 
s. 25, Dealing with this argument the 
Ohief . ustice at page 215* says with respect 
to 8. 25:— 

"Its humane object is to prevent confes- 
sions obtained from acoused persons through 
any undue influence, being received as evi- 
dence againat them...1 consider that the 
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trate, it was ad-. 
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term ‘Police Officer’ should be read not in 
any strict technical sense, but according to . 
its more comprehensive and popular mean- . 


&. : à 

Then he remarks at page 216*:— 

“and I think it better in construing a 
section auch as the 275th which was intend- 
ed as a wholesome protection to the accus- © 
ed, to construe it in its widest and most 
popular signification.” 

Accordingly, it was held that the confes- 
Bion in question was made toa Polite Officer ` 
and was, therefore, inadmissible. 


In Queen-Empreas v. Bhima (4) the ques- ` 

tion arose a8 to a Police Patel. It was 
there held by a Division Bench of this 
Court that a Police Patel is'a Police Officer 
within the meaning of s, 25. The judgment 
states (page 4861) :— 
. "Wefollow Queen v. Hurribole Chunder 
Ghose (3) in which it was held that the 
term ‘Police Officer’ in these sections should 
be read notin any strict technical sense, 
but according to its more comprehensive 
and popular meaning, and we are of opin- 
ion thatthe evidence of the confession was 
inadmissible,” 

There is another case in Queen-Empress 
v. Salemuddin Sheik (2y which was a case 
ofa chowkidar in Bengal, and it was there 
held, by Mr. Justice Prinsep and Mr, 
Justice Stanley, that a chowkidar is a 
Police Officer within the meaning of s. 25. `. 


I next turn to a decision in Ah Foong v. 
Emperor (5) by Sir Lancelot Sanderson, O. J, 
and Mr. Justice Beacheroft. "Now, that 
wasnot a decision under the Abkari Act, 


mbut was & decision’ under the Opium Aot, 


oreover, this important distinction is to 
be borne in mind, that though, under the 
Opium Act of 1878, there was given to*the 
Excise Officers certain limited powers ‘of 
arrest, yet in Bengal, as opposed to Bom- 
bay, there have not been conferred on an ° 
Excise Officer the powers *of investigation 
and so on, which I have already alluded to. 
Accordingly, the Calcutta Court was deal- 
ing with a case where the officer at most 
had a limited power of arrest. It is urged 
by the Pleader for the accused in his able 
argument, that this decision of the Calcutta 
Court was obiter; because the Court held 
that, in ‘any event, the alleged confessions 
were not confessions within the meaning 
ofsa. 25 or 30, ab they were really in the : 
nature of exculpatory statements: (see page 
418) But I am not prepared to diatingniah 

1 Uit B [A 


kadi 


' the point 


- the co-accused 


, alleged 


. been made clear 


-as ‘to whether 


' . "I.do not 
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t ground. The Court took 

kh e a525 first, and nel thai 
eged confessions were admissible 

a T Consequently, that was suffici- 
ent to dispose of the case, and they need 
not have gone into the further point 
the alleged confessions 
into consideration against 
under s. 30. The judgment 
of Bir Lancelot Sanderson does not deal 
in any detail with the point which: we have 
to consider. Substantially, bie Ju suh 
i i i words sn 
is contained in be M pM ds 
igo Officers in this case. co said 
Tue? Police Officers, and that the state- - 
mente made by the first and the second 
accused were not admissible by reason of 
the fact that they were made to Police 
oss we come to the decision of Bir 
Norman Macleod and Mr. Justice Orump, 
en April 7 last, in Raphael Pereira v. 
Emperor (o. This was another opium case 
and the Gourt followed. the above Calcutta 
decision. The learned trate in the 
present case felt himself und by this 
Bombay deoision, and, accordingly, con- 
trary to his own view, admitted the 
confession of the, present accused 

in evidence. It, appears from the sport 
that the learned Chief Justice consi ered 


could be taken 


re int they, had fo consider was 
Pu ye wade point as in the Calcutta 


“The same point was, 
Foong v. Emperor (9). 

uoting the Oalcutta decision 
“Tn my judgment that judgment 


he aetates: md iss, 


should be 
tho appeal" . 

+ ‘Now, with grea 
Ohfef Justice, it 


e same powers of 
j igation as those Dpogseese 

officer in charge of a Police Station. Under 
these circumstances, it seems to me that 
the Calcutta case is clearly distinguishable 
and that in following that case, mu Te- 
ferring to the important distinction w ch 
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by an. 
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at present exists between the powers pos- 
sessed by the Calcutta and Bombay Excise’ 
Officers respectively, the learned Judges 
in the Bombay case fell into an error. > 

The result is that.there is no authority 
precisely in point in this case, and we have 
really to determine a new point. After 
giving, then, my best attention to the 
argumenta, which have been addressed to 
us, in my judgment, we should hold that 
as the Bombay Legislature has deliber- 
ately conferred upon these Abkari .Officers 
substantially all the powers of a Police | 
Officer they havethereby, in effect madethem. 
Police Officers within the meaning of a. 25, 
and that, accordingly, any confession made 
to such an officer in the course of his in- 
vestigation under the Abkari ‘Act, or the 
Or. P. O., ig inadmissible in evidence. | 

“In this connection, I should like to point 
out that it was open to the Legislature or ` 
to Gevernment to do one of two or three 
things. It, could detach ordinary Police 
Officers to investigate excise offences. Or, 
on the other hand,it could appoint other 
officers of Government or new officersto-per- 
form thedutiesjof investigation and arrestand, 
80 on, which had previously been perform- 
ed. by ordinary Police Officers. Whicheyer 
course was adopted, any alleged offence: 
would, in effect, be investigated by persons, 
in the position of Policemen. In this very. 
case it would appear that the effect of the, , 
above sections of the Abkari Act is that 
certain duties, which previously fell upon 
ordinary Police Officers, are in, fact now 
being carried out by the Abkari Officers, 
who have been given these particular 
Police powers. We have even been told by. 
Counsel that persons arrested for excise 
offences are not now taken to the ordinary 
Police Station, but are kept under, arrest 
in the excise chouktes. Whether this ia 
so or not, I do not know. , At any, rate, it 
is sufficient for present purposes’ tp say 
that .many extensive powers were thus 
conferred on Excise Officers which previ; 
ously could only have béen exercised , by 
ordinary members of the Police under the 
It seems to, me, therefore, nof 
£o bean unduly wide construction of s. 25 
to say that a Police Officer there includes 
an officer of Government with such wide . 
Police powers as those we find here. . ' 

I should mention an argument addressed 
tous on 8. 125 of the Evidence Act to the 
effect’ that, as the Legislature distinguishes 
there between Polic Officers and Reyenue 
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Officers a similar distinction should be 
made in construing 8. 26. I think the 
answer to that is given by Mr. Coelho, 
The Evidence. Act was passed in 1872, 
and this particular provision in s. 195 was 
pássed in 1887, and, therefore, before the 
present amended sections of the Bombay 
Abkari Act came in force. For instance; 
the Police powers given by.the present 
gs. 41, 41A, 41B and 410, were conferred 
by s. 25 of the Bombay Abkari- (Amend- 
ment) Act, 1912 (Bom. Act XII of 1912). 
It may, therefore, be that, since the amend- 
i Act of 1912, certain Excise Officers in 
mbay are Police Officers as wellas Revenue 
Officers under s. 125. On the other hand, 
it does not follow that every Revenus 
Officer under s. 125 is also a Police-Officer. 
-It will depend on whether he has had con- 
ferred upon him the exceptional powers 
referred to in the Abkari Act. i 
. On a careful consideration, then, of the 
whole cage, I would answer the question 
submitted to us in the affirmative, and 
hold that the confession in question was 
inadmissible in evidence. 
‘Shah, J.—I am of the same opinion, 
nerally for the reasons given by my 
rd the Oheif Justice. Having regard to 
the importance of the point, as also to the 
fact that in effect we are differing from 
the view, taken by Macleod, O.J., and 
. Crump, dJ., in Raphael Pereira v. Emperor 
(1) T desire to add afew words by way of 
rther reasons for this conclusion. 

Having regard to the reason of the rule 
laid downin s.-25 of the Indian Evidence 
Act, and having regard to the decisions 
-Which have, been already referred to, it 
_is clear to my mind that the term ‘Police 
Officer’ used in the section is not to be 
understood in any technical sense, but 
includes an officer who is vested with the 
powers of the Police by law. .In the pre- 
Sent case the officer concerned has got 
, certain powers under the sections of the 
Bombay Abkari Act. It ia not necessary 
for me to refer to all the seotiong under 

‘which he has got certain limited powers 
, of arrest and search, But itis important 
‘to note that, before the present, s. 41 was 


. enacted by the Amending Act (Bom. Act’ 
XII of 1912), under the old s. 41 he had . 


practically no powers of investigation, and 
that, after an accused person was arrested, 
it was part of his duty to gend him to an 
officer in charge of a Police Station: , That 
section, as it stood before 1812, was 
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by the Legislature and it has been provid- 
ed in sub-s, (2) ofs. 41 that :— ` 
“Every such officer [i. e. the officer re- 
ferred to in sub-s. (1)] shall in the conduct 
of such investigation exeroise the powers 
conferred by the Or. P. O., 1898, upon an 
officer in charge of &'Police Station for the 
investigation of a cognizable offence." < 
Taking the other sections’ of the Act 
under which he has got certain limited , 
powers of arrest and search along with the, 
powers contained in thé Or. P. G., which a 
Police Officer in charge of a -Police Station 


is able to exercise, it is clear to my mind . - 


that the officer contemplated -by : s. 41, sub- 
8. (1), is virtually in the same position as 
a Police Officer with regard to the inveg- 
tigation of the offences under the Abkari 
Act. Itseems to me a perféctly fair in- 
terpretation of s. 25 to say that the Police 
Officer within the meaning of. that section’ 
is an officer, who exercises the powers ‘of 
Police conferred upon him by law, whether 
he is called a Police Officer or -he is 
by any other name and exercises other 
functions also under other provisions .of ' 
law. He is a Police Officer: within: the 
meaning ofa. 25, if io the investigation of 
offences under a paticular Act, he exercises - 
the powers of an officer in. charge of a 
Police Station for the investigation of a 
cognizable offence conferred upon him by 
that Act. Section 25 of the Indian Evidence 
Act embodies an important rule, which is to 
be given effect to as a matter of sub- 
stance and not as a mere matter of form. 
‘It is not merely the name given to an 
officer that should determine whether he 
is a Palice Officer, but the substantial fact 
whether he exercises the powera of a Police 
Officer conferred upon him by law should 
determine it. ; $0 
_ In taking this view of s, 25, it is eeeen- 
tial and quite proper to bear in mind the 
purpose of the section, Tar purpose has 
been already stated. It has been diš 
in Queen-Em v. Babu Lal (6). In- the 
words of Oldfied, J. (page 513*), “The broad 
grdund for not admitting confessions -madè 
toa Police Officer is to avoid the dange: 
of admitting ‘false confessions.” That 
ground would apply ag much to an Excise - 
bun By dlotthe A Ae T 
ys. 410 i Act a 
“ag to & Police Officer, — . M x 
A. 509; A. W: N. (1884) 229;-4 Ind, Deo. (w; a.) 


Eric 
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I should add a word with regard to the 
cass of Raphael Pereira v. Emperor (1), ’ It 
is perfectly true, as appears from the 
judgment, that the learned Judges had 
; before them s. 20 of the Opium Act as 
amended by Bembay:Act II of 1923. But, 
it is not clear from the judgment as to 
whether they had before them the fact that 
s. 20 of the Opium Aet was not 80 amended 
' by any Bengal Aot. However, that may be, 
"the case shows that the learned Judges 
' were prepared to hold that Excise Officers 
exercising the powers, under s. 20 of the 
Opium Act as amended by the Bombay 
: Act, would not be Police Officers. With 
the utmost respect Iam unable to accept 
that view, which does hot appear to me to 
accord with the true meaning of s. 25 of 
the Indian Evidence Act. Kf 
Fawcett, J.—I am of the same opinion. 
The view taken in the leading case, Queen 
v. Hurribole Chunder Ghose, (3), that the 
term ‘Police Officers’ in B. 25 of the Evi- 
dence Act should be read not in any strict 
technical sense, but according to its more 
comprehensive and popular meaning, i8 one 
which was arrived at only four years after 
the Evidence Act was enacted. That con- 
struction has been followed by this Court, 
as wall as other High Courts; and, if the 
Legislature had considered that that was 
a wrong construction to put upon the 
| term ‘Police Officer’ in s. 25 of the Evidence 


Act, the probability ie that the section: 


] ave been amended so a8 to overrule 
Miu nna Therefore, when the 
learned Advocate- General contends that 
8.25 of the Evidence Act does not cover a 
Revenue Officer, or any other officer, on 
whom by Statute certain powers of the Police 


afe conferred and that to say it does cover, 


such an officer is to read the section as if 
` it said “including officers who can reason- 
ably be regarded as Police Officers", then 
the answer i? that we are merely acting 
ona construction adopted by, the Courts 
long ago and tacitly accepted y the Legis- 
lature. I think an important ‘fact to be 
borne in mind is that, prior to the amend- 
ment of the Abkari Act by Bombay Act 
XII of 1912, an Excise Officer after arrest- 
ing a person had forthwith to send him to 
the nearest Police Station and the investi- 
gation wasthen conducted by Police Officers, 
whereas now, an Excise Officer, if empower- 
ed under s. 41, can exercise Police powers of 
investigation, which cover a certain amount 
of detention of the accused while the in- 
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veatigation is going on, so that he has 
similar opportunities of extorting a confes- 
sion from an accused. This is an all import- 
ant ‘difference which distinguishes this 
case from that of Ah Foong v. Emperor (5) 


.88 has been pointed out by my Lord the 
-Chief Justice. 


Kemp, J.—I think the question should 
be answered in the affirmative, I consider, 
however, that the matter is not entirely 
free from doubt, It may, with some show 
of reason, be contended by the Crown that 
after all an Abkari Inspector is not a ‘Police’ 
Officer,’ His pay, pension, prospects and the 
conditions of his servicearedifferent to those 
ofa Police Officer. So he is not asan actual fact : 
& 'Police Officer.' Moreover it does not follow 
that because some of the duties of a parti- 
cular officer are conferred on any other 
officer, the second officer thereby becomes 
a member of the service of the first officer. 
Nevertheless, I am of opinion that, under 
the circumstances of this case the Abkari 
Inspector, invested with the powers of an 
officer in charge of a Police Station under 
the Or. P. O. should be regarded asa ‘Police 
Officer" under 8. 25 of the Evidence Act. 


‘It will be noted that, prior to the Bombay 


Amending Act XII of 1912, any confeesion 


-made to a Police Officer in charge of a Police 


Station in the course of his investigation of 
any offence was disallowed. The Local 
Government could nothave intended, by 
delegating the investigation of offences 
under the Abkari Act to an Abkari Inspec- 
tor, to deprive a person" accused of an 
offence under the Abkari Act of the pro- 
tection he enjoyed unders 25 of the Evi- 
dence Act before Bombay Act XII of 1912 
was passed, To hold otherwise would be 
to cut down the protection intended to be 
afforded by 8. 25 of the Evidence Act, 
which is an Act of the Government of 
India, to accused persons. Although I agree 
that the term ‘Police Officer’ should not be 
construed as strictly as the Advocate Gen- 
eral contends, I do not, at the same time, - 
agree that it issafe to lay down generally 
that the term should be construed in its 
popular and most comprehensive sense The 


.popular meaning of the term when Queen 


v. Hurribole Chunder Ghose (3) was decided . 
may not be co-extensive with the popular 
meaning of the term at any time there- 
after. 
I do not consider it necessary to furthdr 
discuss the cases, [arrive at my conclu 
sion on the particular circumstances of thi 
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case. My answerto the question is in the 
affirmative, 

Mirza, J.—I agree that the answer to 
the question submitted should be in the 
affirmative. 


Reference answered accordingly. 
A. N. A. 


MADRAS HIGH COURT. 
FULL BENCH. 

OxIMINAL Ravision Casa No. 780 or 1925. 
(OxtmINaL Raviston Parition No. 649 
oF 1925). 

April 29, 1926. 

Present:—BSir Victor Murray Coutts 
Trotter, Kt., Ohief Justice, Mr. Justice 
Devadoss and Mr. Justice Wallace. 
APPA RAO MUDALIAR- —AocUssD— 
PuTrTIONBE 

. versus 
JANAKTAMMAT,—COMPLAINANT— 
ResPONDART. 

Ku P. C. (Act Y of. 1898) ts. 202, 203, 1 204, ork 
14 W 4. action o " 

to Seguire presenci of pada angi E A dismissal o 

—Further inquiry, order directing—Notice to 


whether breed EN . 
A Magistrate no jurisdiction to uire the 
presence of the accused at an enquiry or investiga- 


AL B. D P. O., into a semplah A 
whi e is empow to cognizance or whi 
has been ri palah to him under s. 192. [p. 337, 
ool. 1; p. 338, col. 1. 

Varadarajulu Nayudu v. Kuppusami Nayudu (1), 

llowed, 

An order under s, 436 ofthe Or. P.O. for further 
enquiry into a com t dismissed under s. 203 of 
the Code is not for want of notice to the accused, 
Lp. 338, col. 1.] 

Gajraj Singh v. Bm (2), followed. $ 

Per Devadoss, J.—The practice of issuing notice to 
the accused under s. 202, Or. P, O., though not illegal 
is highly undesirable aa it defeats the specified object 
of a. , namely, to prevent the harasmng of innocent 
pereons by an in te issue of processes in 
cases where there is no sufficient ground for pro- 


oeei nade a Rob de Qu TO. The eepremdon 
i under s. 333 o . P. expression 
“person who has been " in s. 438 refers to 
“a person who has been discharged" under se. 209, 253 
or 259. A person inst whom no process has been 
issued under s. 204 ig not a discharged person and, 
therefore, no notice is necessary to him when_the 
District Magistrate or the Sessions Court or the h 
Oourt directs further enquiry into a complaint 
mised under s. 203 or sub-s. (3) of s. 204. [p. 339, 
ool. 1. 

Petition, under ss. 435 and 439 of the 
Or. P. O , 1898, praying the High Court to 
revise an order, dated the Ist December 1925, 
of the District Magistrate, Ohingleput, 


22 
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in Or. R. O, No. 45 of 1925, (0. O. No 443 
of 1925, on the file of the Court of the 
Stationary Second Olass Magistrate, Pon- 
neri.) . 
Mr. K. Narasimha Iyer, for the Petitioner. 
Mr. N. A. Krishna Iyer, for the Respond- 
ent. s 
The Public Prosecutor, for the Orown. 
ORDER. 
Coutts Trotter, C. J.—I have had 
the advantage of perusing the judgment 
about to be delivered by my brother Deva- 
doss and lentirely agree in the conclusion 
that he has arrived at, a conclusion which 
was also arfived at by Wallace, J., in 
Varadarajulu Nayudu v.  Kuppusami 
Nayudu (1) As 1 also find myself in 
complete accord with the reasoning 
of those learned Judges, it ia unnecee- 
sary for me to add more than a few 
words. It may no doubt happen from time 
to time that to allow a proposed accused 
person to appear and to hear what ‘he has 
to say while the proceedings are at the 
stage contemplated by a. 202 of the Or. P. 
O. might turn the scale and satisfy the 


` ‘Magistrate that there was no case for issu- 


ing process under s. 204. 1 make no doubt 
that it is in this view that Magistrates 
have been in the habit of giving & person 
against whom a charge is formulated at 
least an option to come before them if he 
so desires at the earliest stage. It seems 
to me that such a procedure is entirely 
unwarranted by the Code The object of 
the Ohapter of the Oode in which s. 202 
appears isto prevent accused persons be- 
ing harassed at all or asked to appear if 
in the opinion of the Magistrate no prima 
facie case is made out, and in my opinion 
the Code never contemplated that at that 
stage they should te either asked or per- 
mitted to state their cases. That is reall 

enough to dispose of this matter but 

am .also of opinion that the practice of 
summoning accused persons at the stage 
marked by s. 202 has much greater dan- 
gers than safeguards tothe accused He 
is obviously not bound to appear even if 
invited or given an opportunity of doing 
so If he does nat appear, it is likely to 
weigh against him with the Magistrate; 
if he does, he runs the danger of being 
committed to a statement of his case be- 
fore he knows with any definiteness what 
exactly is laid to his charge. The argu- 


(1) 99 Ind. Ces, 321; 51 M.'L. J. 603, 28 Or. L. J. Ha 
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ment that because Mr. Narasimha lyer's 
client in fact appeared before the Magis- 
trate when the proceedings were at the’ 
stage of preliminary inquiry under e. 202 
he is, therefore, entitled to be heard when 
that proceeding is questioned in a higher 
Court is to my mind quite untenable ‘This 
appellant has never been discharged because 
he had never been charged. 

I should like to say in conclusion that 
I entirely endorse the strictures passed by 
Devadoss, J., on the remarks contained in 
the order of the District Magistrat» which 
in effect really prejudge the case. I agree 


“with the order proposed by Devadoss, J. 


|, Devadoss, J.—This is an application 


to revise the order ofthe District Magis- 


trate of Chingleput directing further en- 
quiry into a complaint dismissed under 
s. 203 of the Or P.O, by the Stationary 
Second Class Magistrate’ of Ponneri. At 
the request of the Public Prosecutor, the 
learned Onief Justice has directed that 
this criminal revision petition be heard 
by & Fall Bench as one of the questions 
involved affects the practice prevailing in 
the Magistrates’ Courts Two questions 
arise for consideration (1) Has a Magistrate 
jurisdiction to require the presence of the 
accused when he holds an enquiry or in- 
vestigation under s. 202 of the Or. P. 'O., 
into a complaint of which heis empower- 
ed to take cognisance or which has been 
transferred to him under.s. 192? and (2) Is” 
au order under s. 430 of the Or. P O, for 
further enquiry into a complaint dismiss- 
ed under s. 203 bad for want of notice to 
the accused? j 

First point:—W hena complaint is present- 
ed or transferred to a Magistrate he may 
aftér examining the complainant on oatb, 
dismiss the complaint under s, 203 if there is 
in his judgment no sufficient ground for 
proceeding and if there is sufficient ground 
for proceeding He shall issue a summons or 
warrant under 8. 204 for the attendance 
of the accused. Section 202 authorises a 
Magistrate for reasons to be recorded in 
writing to postpone the issue of’ process 
for compelling the attendance of the pergon 
complained against, and either enquire into 
the case himself or direct an enquiry or 
investigation to be. made hy a Magistrate 
aubordinate to him or bya Police Officer, 
or by such other person a8 he thinks fit, 
for the purpose of ascertaining the ttuth 
or falsehood of the complaint. The object 


ofs. 202 is to preveitt the harassing of in- ` 
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nocent persons by an indiscriminate issue 
of processes in cases where there i8 no 
Buflücient ground for proceeding against 


"them. Unless and until a Magistrate is 


satisfied that there ig in his judgment suffi- 
‘cient ground for proceeding, he should 
not compel the appearance of the accused 
before him It is to enable him to see that 
there is sufficient ground fbr proceeding 
that he is authorised to hold an enquiry by 
himself or by'a Bubordinate Magistrate or 
by a Police Officer or by any other fit per- 
son. The object of the ‘section would be 
defeated if the accused is made to appear 
in an enquiry under s. 209. It is argued 
that the notice issued unders. 202 to the 
accused gives him dn option: to appear 


or not, and, therefore, it cannot be said that 


the Court compels his appearance when 
it issues notice to him uber a 202; but 
ihe option is rendeted useless as his non- 
appearance might be construed intoa dis- 
inclination on his part to be. present at 
the enquiry and might create a prejudice 
in the mind of the Magistrate ‘against him 
and if he appears, the object of the post- 
ponement of the process is practically 
nullified. Should the Magistrate after such 
enquiry think that there is in his judg- 
ment sufficient ground for proceeding, any 
statement made by him might prejudice 
him in the trial of the case, and if he 
declines to answer any question that may 
be put to him by the Magistrate, that might 
prejudice the Magistrate against him. This 
question has been exhaustively considered 
by my brother Wallace, J.,in & recent case 
in Varadarajulu Nayudu v. Kuppusami 
Nayudu (1) and as I entirely agree, with hia 
conclusion and the reasons therefor, it is 
unnecessary to discuss the cases noticed by 
him. I hold that the practice of issuing 
notice to the accused under e. 202 is not 
illegal but ia highly undesirable as it defeats 
the specified object of s. 202 and might 
prejudice the accused if the complaint is not 
dismissed’ under s. 202 and should, there- 
fore, be put a stop to without delay. 

Second point:—The proviso to s. 436, Or, 
P. O., makes it clear. that a person is entitl- . 
ed to notice before an order is made under 
that section’ if he has been discharged. 
When an accused person has not been 
discharged accordingto the provisions. of 
the Or: P O., he is -not entitled to notice 
when the Disfrict-Magistrate or the Sessions 
Oourt or-the High Oourt orders further , 
enquiry into a complaint which has been: 
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dismissed-under: m 203, or. sub-s. Sof s. 904. 
Mr. Narasimha Iyer's.contention, is that in 
this case his client appeared before the 
Magistrate on a notice under 8.202 and as 
. the:complaint was dismissed, he: must be 
considered:to have been discharged. The 
dismissal of a complaint under s. 203 or 
Büb-8, 3 of s. 204 is before the appearance of 
the-.accused, and no accused person can 
be, said to be discharged when no pro; 
cess has been issued for his appear- 
ance. Itisonly where a Magistrate taking 
cognizance of an offence is of opinion that 
there is sufficient ground for proceeding, 
he, issues a summons or warrant for the 
attendance of the accused. If the case is 
a summons case the trial is according, to 
Ch. XX and when acomplaintin a summons 
. cage is thrown out the accused is acquitted. 
In, warrant cases the enquiry and trial 
are under Ob. XXI, and uhder s. 253 if the 
Magistrate finds that no case has been made 
ont against the accused, which, if unrebut- 
‘ted, would, warrant his conviction he shall 
discharge him. An accused person is said 
tobe discharged when the case against him is 
thrown out under gs, z04, 253 or 259 or when 
the Advocate- General enters a nolle prosequi 
under s. 333. The expression “person who 
has been discharged” in s. 436 refers to a 
person who has been discharged under es. 209, 
253or 259 A personagainst whom no process 
has-been issued under s. 204 is not a dis- 
charged person and, therefore, no notice is 
necessary to him when the District Magis- 


trate.or the Sessions Court or the High Court, 


directs further enquiry into a complaint dis- 
missed under s. 203 or sub-s.3 of s.. 204. 
The same view was held in Gajraj Singh v. 
Emperor (2). The answer to the second 
question-is in the negative. 

Mr, Narasimha Iyer very properly: con- 
tends that his client would be prejudiced 
by certain remarks of the District Magis- 
trate in his order. He calls a letter pro-- 
duced by the accused as a spurious letter. 
The evidence on record does not warrant. 
such an.opinion of ‘the'letter. Again, the 
observation, “accused was. certainly liable 
for trespass, insultand assault as complain- 
ed. by the complainant” is tantamount to a 
finding that the accuged is guilty. Without 
the evidence of both sides itis not proper 
for any Court to come to a definite conclu- 
gion that an accused person is guilty of an 


(2) 88 Ind Cas. 600; 47 A. 722; 23 A. L. J. 451: L. 
ROA 119 Or; ALB. 1925 AlL 637; 36 Or. L J 
1176. ; 
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offence. The Stationary Sub-Magistrate 
followed the practice which though conde- 
mned by a decision of this Oóurt reported 
in Sheik Meeran Saib v. Ratnavelu Mudaly 
3) seems to bein vogue throughout the 
residency and there is no reason for trans- 
ferring the case for further enquiry to 
another Magistrate. Aay Magistrate who 
enquires intothiscase will ignore the ob- 
servations of the District Magistrate ag're- 
gards the merits of the.ca:e aud come toa 
conelusion on the evidence that might be 
&dduced before him as to the guilt or the 
innocence of the accused. There is no reason 
to interfere with the order ofthe District 
Magistrate except setting aside that por- 
tion of the order by which the case is 
transferred to the Taluk Magistrate of 
Ponneri. 

The case will be enquired into by the 
Stationary Sub-Magistrate of Ponneri who, 
if he thinks proper, may hold an enquiry 
under s. 2.2 before issuing process to the 
accused in order to satisfy himself that 
there is sufficient ground for proceeding. 
If he is not satisfied he may dismiss the 
complaint under s. 203; if he is satisfied 
that there is sufficient ground for proceed- 
ing he shall issue process-under a. 204. 

Wallace, J.—I entirely agree. On 

the first point I have already said all that I 
wish tosay in my judgment in Varada- 
rajulu Naidu Kuppusami Nayudu (1). 
' On the second point I agree that an 
accused to whom a process has not issued 
under s. 204 (1) has not “appeared” at 
the proceedings contemplated by Oh. XVIII 
&nd XXI and, therefore, cannot claim that 
a.dismissal of the complaint unders. 203: 
of the Or. P. O., amounts to a discharge. 


V.N V. Order partiy te asides 
(3) 21 Ind. Oes, 703; 37 M. 181; 25 X, L. J. 1. 


RANGOON HIGH COURT. 
ORnIMINAL,ÀPPHAL No. 910 or 1926, 
August 9, 1926, 
Present:—Justice Sir Benjamin Herbert, 


MA NU-—AO0008£D —RESPONDENT, 
Burma Municipal Act (III vá 1898), s. 121— 
Municipal Commattee—Power to; demand reasonabla 
access to and passage over lands- of; private owners for 
soavenging pur poses. i 
Section 121 of the Burma Municipal Act empowor: 
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a Munictpal Committee to requiré an owner to allow’ 
the servants of the Oommittee reasonable access to 
or passage over his land for scavenging purposes, 
whether these purposes concern the land in question 
or other land, the rights of the residents of the 
Municipality being protected by the provision that 
Ws secon te Sr passage over the land must be reason- 
able. 

Mapara v. Municipal Committee of Mandalay (1), 
followed. 


Oriminal appeal arising out of Criminal 
Summary Trial No. 50 of 1926, 0f the Court 
of the Honorary Magistrates, Moulmein. 

JUDGMENT.—Respondent isoccupier 
of a house in Moulmein Town and Ba Shin 
is her next-door neighbour. Ba Shin's 
house has been in existence for many years 
but respondents was built only about a 

ear ago. Each house has a privy at the 
baak and hitherto the night-soil from both 
privies has been removed by way of a pass- 
age between the two houses. Recently the 
two neighbours quarrelled with the result 
that respondent has built a wall which cuts 
off access to Ba Shin’s privy by that pass- 
age. Bhe has been served by the Munici- 
pality with several notices calling on ber 
to allow access for the purpose of removing 
night soil from Ba Sbin'e privy and she has 
categorically refused to do so. In her reply 
to one of the notices, dated the llth of 
January, 1926, she said that the President 
of the Municipality and the Municipal 
Engineer had visited the place many times 
and had asked her to allow Ba Shin to use 
the passage and that she flatly refused the 
request and closed the passage to prevent 


access, 

The President of the Municipality there- 
upon filed a complaint against her for dis- 
obedie ee of a notice in' writing lawfully 


el to the Honorary Magistrates for trial 
After taking evidence and themselves visit- 
ing the premises the Honorary Magistrates 
found the respondent ‘guilty of an offence 
under s. 180 of the Municipal Act and fined 
her Ra. 10. 

Respondent paid the fine but appealed 
against the convictionto the District Magis- 
ti&te. The appeal was heard by the Addi- 
tional District Magistrate who set aside 
the conviction and sentence on the strength 
of aruling of the Chiet Court in the case 
of Ma Nyetn (Orimmal Revision Case 
No. 1333 of 1906). 

That ruling, not being officially reported, 
was not binuing on the Magistrate, and | 
am of opinion that it was' mistaken. The 

- Honorary Magistrates followed the ruling of 
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the Judicial Commissioner of Upper Burma 
in Mapara+ v. Municipal Committee - 
andalay (1) and in my opinion they were 
quite rightin doing so. I entirely agree 
with every word ol that ruling and l have 
no doubt that, as the learned ‘Judicial 
Commissioner said, 8. 121 of the Municipal 
Act “empowers the Committee to require an 
owner to allow the servants of the Com- 
mittee reasonable access to or passage over 
his land forscavenging purposes, whether 
these purposes cencern the land in question 
or other land" and that “the rights of: 
residenta of the Municipality are sufficiently 
protected by the provision that the access 
S a passage over the land must be reason- 
I have read carefully through the Honor- 
ary Magistrates’ record and I see no reason 
to beleve that the access and passage, 
which the Municipality claimed, were 
unreasonable. It is clear that night soil 
was formerly removed without objection by 
the way which respondent has closed, and 
there isa presumption that that was and 
is the most convenient way of removing it.: 
The trouble has arisen solely through re- 
Bpondent's unreasonable attitude, which is 
due merely to her quarrel with Ba Shin 
and not to any other Seat in circum- 
stances, Considering the deHant position 
which respondent took up and the trouble 
which she caused I am surprised that the 
Honorary Magistrates didnot inflict a heavier 
fine, but in view of the fact that the Local . 
Government, which has directed this appeal 
to be brought, does not press for a heavy 
sentence, 1 will merely restore the fine 
which the Honorary Magistrates infil cted. 
The order of the Additional District 
Magistrates acquitting the respondent and 
directing the refund of the fine is set aside, 
and the respondent is convicted of an offence : 
under 8.180 of the Municipal Act and is 
fined Rs. 10, with seven days' simple im- 
prisonment in default of payment. 
The District Magistrate will take the . 
necessary steps to enforce payment of the 
fine, which 1 notice has already been refund- 


EE t à respondent 
Order accordingly. 
aj Ü B. R.- (1897-1901), Vol. I, p. 230. 
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SIND JUDICIAL COMMIS- 
SIONER'S COURT. 
OgIMINAL Teansrau APPLICATION 
No 143 or 1928. 

` October 8, 1926, 
Present: —Mr. Tyabji, A. J: C. 
SANWAL AND ANOTHB2—APPLIGANTS 


versus 
EMPEROR— OPPONENT. 

Cr. P. O. (Act V of 1808), ss. 586 (4), 689, 5394 — 
Penal Oode (Act XLV of 1860), ss. 191, 19$—Oatha 
Act (X of 1878), s 4, l4—Transfer application — 
Affidavit, falm statement in, effect of. |. 

A person. a false statement inan affidavit 
filed in support of an application for transfer of a 
criminal case as required by the provisions of s. 526 

z , is ty of an offence under s. 191 of 
al . 312, col. 1.] 
Abdul Majid v. Krishna Lal Nag 


Dital 9 2) and Allah Uni M 
agar (2) an warayo v. 
` tinguished. - 


peror (3), dis- 


Mr. Rewachand Vasanmul, tor the Appli- 


canta, i 
Mr. T. G. Elphinston, Public Prosecutor, 
for the Opponent. ) 


ORDER,—This matter comes before me 
on a notice issued by the learned Judicial 
Commissioner that “an enquiry should be 
made into what appears to be an offence 


referred to in s. 195, subs. (1), cl (b). 


Cr. P. O., which appears to have been 
committed in an affidavit filed by Rupo 
Bon of Bajandas in respect of para. 4," the 
learned Judicial Commissioner, therefore, 
called upon the said Rupo to show cause 
why a complaint should not be made to a 
Magistrate to try the said offence, 

he offence referred to is that of giving 


false evidence which is defined in a. 191 ' 


and rendered punishable under s. 193. 
Section 191 so far as relevant is as follows: 

“Whoever, being legally bound by an 
oath...to state the truth...makes any state- 
ment which ia false, and which he either 
knows or believes to be false or does not 
believe to be true, is said to give false evi- 
dence.” 

A person intentionally giving false evi- 
dence is punishable whether (1) the false 
evidence is given in any stage of a judi- 
cial proceeding or (2) "in any other cage;" 
although in the latter case the maximum 
DAN BADE is less than in the former 
s. 193. h 

16 has, therefore, to be proved that false 
evidence has intentionally been given; and 
in order that the state of facts referred 
to as giving false evidence may arises, the 
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person must be legally bound by’ an oath 
to state the truth, and must have failed 
to do so. 

The false evidence is alleged in the prè 
sent case to have been given by the said 
“Rupo making an affidavit containing a state- 
ment, which heeither knew or believed to 
be false. or did not believe to be true. 
The . alüdavit was made in support of an 
application for transfer of a case pending 
in.one Oriminal Court to another under 
8. pa of the F P.O. s 

tis argued that Rupo was nct le 

bound by an oath to state the ui A 
there was no neceasity for any affidavit 
being filed in the proceedings before the 
Court by Rapo, and that, therefore, it must 
be taken to have been a statement which 
the deponent was not legally bound to 
make. Itseems to me that this argument 
is fallacious. A person may or may not be 
under a necessity to make any statement 
at all, and logically speaking he may or . 
may not be legally bound (when he does 
make the statement whether voluntarily or 
involuntarily) to state the truth; though it 
is difficult to conceive a situation in which 
the law should bind, a person to make & 
statement, and yet not bind him to state 
the truth. The present position, however, 
is one where the law did not bind Rupo 
to make-any statement at all; and the 
question is, whether not being bound to 
make any statement, yet having volun- 
tarily undertaken to make an affidavit, he 
voluntarily placed himself in such a posi- 
tion that he was by law bound to state the 
truth in the affidavit. 

The duty to state the truth is laid down 
in s. 14 of the Oaths Aot X of 1873. It 
‘arises when & person is giving evidence 
before any Oourt or person authorised by 
the said Act to administer oaths and affir» 
mations. The question then is whether 
Rupo when he made the affidavit in quee- 
tion was giving evidence and if so whether 
he was giving evidence before any Court 
or person authorised to administer . oaths 
and affirmations, 


The effect of the law becomes clear on 
an examination of the authorities that were 
cited., In Abdul Majid v. Krishna Lal Nag 
(1) the Court held that the District Judge 
having made an order and instituted a pro- 
ceeding which he was not by law authori- 
sed to make, he was not by law authorised 


Q) 20 0.1%; 10 Ind, Deo; (x. s.) 489 : 
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to. examine the appliéant, nor to adminis- 
ter an oath. Moreover they held that the 
affidavit would not have been evidence in 
the proceeding. The proceeding being 
without authority in its origin and incep- 
tion, and the form in ‘which the evidence 
was purported to be taken (viz , by affidavit) 
being unauthorized the oath was -not ad- 
ministered by a person “in discharge of 
the daties, or in ‘exercise -of the powers 
imposed or conferred’ on' him by law” 


(Oaths Act, B.: 4) Hence no duty arose to. 


state the truth. 4 f 

Bimilarly in the case reported in Emperor 
v. Dital Safar (2) the statements were :by 
persons who were not witunsses in any 
proceedings pending in any Court; and 
moreover the Magistrate was not authorised 
4o administer the oath he purported to ad- 
minister as there was no provision for evi- 
dence being taken on affidavit. In Adlahwa- 
ayo v. Emperor (3) the Magistrate had no 
‘authority to «hold such a proceeding as he 
ipurported to hold ; ‘and he was, therefore, 
mot authorised -to ‘adininister oaths under 
B. 14 of the Oaths Act. 

In the present case.the ;proceedings:con- 
Bisted of a Oriminal Transfer Application 
made to this Courtin ite.High Oourt juris- 
diction, asto the regularity of which no 
‘question could be raised. That the person 
‘by whom the oath was administered was 
‘authorised todo so ‘also admits of no doubt: 
‘Section 539 of the Or. P. O., provides for 
-awearing-of affidavits to be used before any 
High 'Üourt béfore any Oommissioner ap- 
‘pointed by such Court. The further ques- 

' tion whether in the course of such applica- 


tions ‘evidence may -be given on -affidavit ' 


‘is answered by 8..526'(4) of ‘the Or. P. O. 
which requires applications for transfer to 
be supported ‘by affidavit .or affirmation, 
«Moreover, ‘the facta alleged.in the :affidavit 
- pre ‘that one of the ‘applicants’ was sent for 
-by the ‘Magistrate, that “he was abused, his 
‘turban was pulled.down and was :spat-on 
‘sthe face by" the Magistrate. These are 
certainly ur 2r a coming unders, 539 A 
of the Or. P. O., and, if so under shat 
.eclion also evidence of the facts alleged 
may be given by affidavit. | 
]t seems £o me, therefore, that the depo- 
ment was legally bound to state'the truth 
and that there is no formal objection ‘to 


(2) 12 Ind. Oas. 651; 5.8. L R. 10%; 12 Or LJ, 
bi^ 35 Ind. Cas, 672, 10,8. L. R. 61; 17 Or. L. J. 
68. 
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‘the complaint being made to the Magis- 
trate. A proper complaint.must-be-:drdfted 
by the Public ‘Prosecutor so that it’ may 
be filed ‘before the-proper Magistrate. 

A. N. A, . Order-aecordingly. ~ 


5 Kanaan 


"OUDH CHIEF COURT. 
OBIMINAL-ABPSAL No, 421-07: 1928, 
December 3,1926. > bad d 
* Present:—8ir Louis Stuart, „Kr. Ohieft 
r Judgesand Mr. Justice Raza.. 
RAYA RAM-— ACOUSHP—-APPBLLANT 
: Tersus 
EMPEROR—RBSPONDENT. | ^" 
Cr. P.O. (Act V of 1898), s. I7. (2}—Police ‘diary, 
proper use of. ‘ r 
, A Court cannot use Police diaries as evidence in 
the case, bct only to.aid itin'the inquipy or ‘trial 
The aid which a Court can receive from ihe entries 
in such & diary ise^usually confined to utilising-the 
information given therein‘as e foundatión for.ques- 
tions to.be put to the witnesses and in using.the 
the Court should always employ very great 
caution. |p. 343, coL .1.] ; . . 
Appeal against an order of the’ Sessions 
Judge, Gonda, dated the 4th November, 
Mesara. J. Jackson and R, F. Bahadur}, 
for the Appellant : M 
.Mr. G. H. Thomas, Government Advocate, 
for the Crown ^ . E 
JUDGMENT.—Raja Ram has been 
convicted by the learned Sessions Judge of 
Gonda of the offence of murder under s. 302 
of the Indian Penal: Code and sentenced to 
death subject to confirmation by this Court. 
He appeals. The reference in confirmation 
.ie aleo before us. ' A d 
The facts present no difficulty. In the 
village of.Dabawal, in the Gonda District, 
there resided a family of.Duhe Bra i 
who lived in & portion of the inhabited 
Brea very close to one another, ‘The head 
of the family was a paralyzed old man 
called Ram Pargash. Ram Pargash had 
three sons living: Raj Man, Raj Narain, 
.and Raja Ram the appellant. He had also 
.& widowed daughter called Raj Kumari, 
He bad two grandsons Udai Prasad and 
-Pirthi who were sons of his deceased 
daughter Raj Dei. Udai-Prasad is the man 
who has been killed, He had alsoa grand- 
son Dukhharan,, who was the-son of a de- 
‘ceased son Rum Shankar There had been 
for some time a quarrel in the family in 
respect ofthe partition of the joint ‘family 


(09 L 0. 1827] . 
.property;and it appears that Raj Narain, 
and Dukhharan were particularly anxious 
to have their shares separated. They were 
opposed in this by Raja Ram appellant, 
Raj Man and the widow Raj Kumari. The 
members of the family appear to have been 
very turbulent. It ie clear that on the 24th 
July, 1926, early in the morning, there was 
a disturbance in front’ of the house of Ram 
Pargash and it is clear that in this disturb- 
ance Udai Prasad was killed by a punc- 
tured wound from 8 spear, which entered 
at about his left nipple and penetrated his 
lungs. He died within some two hours of 
receiving the injury.. The main evidence 
which connects the appellant Raja Ram 
“with Udai Prasad’s death is the evidence of 
members of the family. There is also other 
evidence. The learned Sessions | Jndge 
being satisfied that the appellant Raja Ram, 
waa the man, whoinflicted the wound which 
caused the death of Udai Prasad, has con- 
victed him of murder and sentenced bim to 
“death. But the learned Sessions Judge has 
discarded much of the evidence against the 
"appellant. We consider that the learned 
Sessions Judge has been unnecessarily 
| cautious in his attitude towards this evi- 
dence, In a case such as this, in which 
.there was undoubtedly something of the 
. mature of a mutual fight between different 
members of the same family, exaggeration 


and mis statements are almost inevitable, , 


‘but it is not netessary to attribut to wit- 
nesses a desire to deceive when ‘they are 
doing little more than exaggerate after their 
nature. Further the learned Seasions Judge 
` appears to us not to have grasped the exact 
significance of the provisions of a. 172 (2) 
. of the ] 3 
the entries in the Police diary as ‘thou h 
thay'were- evidence in the case to discre a 
the prosesution evidence. Section 172 (2) 
lays down very distinctly that the ‘Court 
may not usé suoh.di&ries as evidence in the 
.case, but only to aid itin the inquiry or. 
trial.. The-aid which a Court can recelve 
from the entries in such 8 diary is usually 
confined to utilising the information given 
"therein as a foundation for questions to be 
put to the witnesses, and in using the diary 
the Court shoald always employ very great 
caution. The comments of Sir Joan Edge 
in Queen Empress v. Mannu (1) are as valu- 
able to-day as when they were made, al- 


QD 19 A. 390; A. W. N. (1897) 174; 9 Ind. Deo. (s. a.) 
254. | 
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though the law on the subject has been 
slightly modified since the decision of the 
Fall Bench which decided that case, Even 
when it is permissible to utilise the record- 
of statements made by a Police Officer in 
the course of an investigation and entered 
in the diary the Courts should remember 
the principles laid down in a previous deci- 
sion of the Allahabad High Court in Queen 
Empress v. Nasir-ud Din (2) which was 
quoted with approval by Sir John Ridge. 
In Queen Empress v. Nasir-ud-Din (2).the 
Bench which decided the case said in 
reference to the statements recorded by the 
Police during an investigation: ‘Such 
statements are recorded by Police Officers 
in the most haphazard manner. Officers 
conducting an investigation not unnatur- 
ally record what seems in their opinion 
material to the-case at that stage and omit 
many matters equally material, and, it may 
be, of supreme importance as the case deve- 
lopes. Besides that, in most cases they are 
not experts of what is and what is not evi- 
dence. The statements are recorded often 
hurriedly in the midst of a crowd and con- 
fusion, subject to frequent interruption and 
suggestions from bystanders.” We, there- 
fore, consider that the learned Sessions 
Judge has discounted the case for the pro- 
secution too greatly. This makes his con- 
clusion all the stronger when he finds that 
"upon the evidence which he does accept, 
the case for conviction ia made out. e 


: agree with him in finding Mata Din and 


Pirthi absolutely reliable witneases We 


‘would note that the learned Sessions Judge 


in hia English note of the evidence does 
not appear to have recorded exactly the 
meaning of the vernacular statement at the 
latter end of that deposition which “we 
would place upon it. We translate the 
words of Mata Din's deposition recorded as 
the deposition “To Court”. : Hi 
“Dukhharan Nath, Raja Ram, etc., have 
been quarrelling for'the last year over their 
shares as between uncles and nephews. 
Udai Prasad sided with Dukhharan Nath 
and Raj Narain. For this reason he has 
killed. On the day that the occurrence 
took place mutual abuse had been going on 
since dawn. Dukhharan and Raj Narain 
‘wanted to separate, and these people “(the 
accused)” were on theother side. Idid not 
go at the time of the punchayet. Raj 


(2) 16 A. 207; A! W. N. (1804) 57; 8 Ind. Deo. (s. s.) 
133." 
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Narain and Dukhharan wanted the Rs. 200 
due to them and fo separate from the reat. 
When I went to,my field at dawn, then 
there was talk about the share going on at 
the ddor of Ram Pargash and Udai Prasad 
also was present. I did not see that he had 
any lathi. Raj Narain hada lathi. I did 
not see Pirthi with a lathi.” 

As this passage i8 given by the learned 
Sessions Judge (there was an additional 
difficulty in the fact that between the words 
“that” and “Pirthi” at the 38th line. the 
printer had erroneously inserted a full stop 
it appeared at first sight that Mata Din h 
stated in contradiction to Pirthi that Pirthi 
had been at the spot at dawn, and that 
Pirthi had a lathi whereas Pirthi had stated 
in his deposition that he was not at the spot 
at dawn and that he had no lathi, but ona 
correct translation of this passage it is seen 
that there is no discrepancy between the 
two statements, 

On the evidence of these two witnesses 
alone it is clear that when they arrived on 
the scene they found Udai Prasad prostrate 

. on the ground and Raja Ram the appellant 
with a spear in.his hand. It is proved 
beyond the possibility of doubt that the in- 
juries to the effects of which Udai Prasad 
succumbed were inflicted by aspear, and 
although there were lathis being used by 
other persons, including the woman Raj 
Kumari (who, upon the evidence, is as 
powerful as a man ahd ae ferocious) the only 
person who had aspear was the appellant, 
In these circumstances we have no.doubt as 
to the fact that the appellant killed Udai 
Prasad with a spear thrust.. From the 
evidence in the case itis clear to us that he 
had no right to private defence and that 
he deliberately ran the ‘deceased man 
through the body. It would appear that 
the deceased's party were notthe aggressors 
in the matter. Raj Narain, it is true, 
defended himsélf with a lathi, but all the 
severe injuries were inflicted upon the 
of the deceased. Udai P was killed, 
Mata Din was so severely thrashed that he 
remained in hospital for a fortnight and 
Raj Narain was also injured severely. We 
accordingly find that the appellant has 
been rightly convicted of murder. We 
agree with the learned Seasions Judge with 
regard to the necessity of avoiding undue 
leniency in a district such ag Gonda where 
the crime of homicide is so frequent.. We, 
therefore, dismiss the dppeal, confirm the 
conviction and senténce and direct that 
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Kain Ram be hanged by the neck till he be 
ead. M 
A. M. A. Appeal dismissed. 
Sentence confirmed. 





LAHORE HIGH COURT. 
CRIMINAL APPRAL No. 364 o» 1920. 
4 June 1, 1928. 
: Present :—Mr. Justice Bfoadway. 
GHULAM MUHAMMAD—Acovssp— 


* APPHLLANT . 


versus 
. EMPEROR—Responpant: 

Penal Code (Act XLV of 1860) sme 71, $06, 376— 
edd “and rape—Separate sentences, legality 
oF. 

Where an accused is convicted under sa. 366 and 
$76, Penal Gode, it is not illegal to pase sepa- 
Tate sentences for each of the offences inasmuch as 
ths offences are separate and the charge under s. 366 
involves elements and questions of fact different from 
a charge under s 376. *|p. 345, coL 1.] 

Labh Singh v. Emperor (1) and Emperor v. Sakha- 
ram Ganu (2) relied on. 

Appeal from an order of the District 
Magistrate, Attock at Oampbellpur, dated 
the 20th March, 192s. , 

FACTS.—One Ghulam Muhammad, son 
of Subedar Dost Muhammad Khan, was tried 
along with three others on a ga under 
88. ub and 3706, Indian Penal de, for 
having kidnapped and raped Musammat 
LalDevi, & married girl of 13 years of 
age. Ghulam Muhammad was convicted 
under both the sections, his companions 
being discharged. He was sentenced to 
seven years’ rigorous imprisonment under 
386 and four years’ rigorous imprisonment 
under 376, Indian Penal Code, the sentences, 
to run consecutively. 

Mr. Sleem, for the Appellant. 

Mr. Ram Lal, Assistant Legal Remem- 
brancer, for the Respondent. 


fe, JUDGMENT. 

Broadway, J.— åtter stating the fac 
his Lordship proceeded as follows:—] ' 

It was next urged by Mr. Sleem that 
although the District Magistrate was legal- 
ly entitled to conviot the appellant under 
88 366 and 374, Indian Penal Oode, he acted 
illegally, and against the provisions of s. 71, 
Indian Penal Oode, in passing separate 
sentences, Hs also urge that the sentences 
passed ` were excessive. As to the latter 
point Tam of opinion that the sentences 
are by no maansexcessive. Oa the formar 
question Mr. Sleom , urged that inasmuch 


[99 L O. 1937] ' 


as the offence under s. 366 contemplates 
kidnapping or abduction with the intention 
of subjecting, the person abducted to illicit 
‘intercourse, the commision of illicit inter- 
course must be regarded as a part of the 
same transaction, and, therefore, for pur 
poses of ‘punishment must be treate 
one offence. Onthe other hand Mr. Ram 
. Lal referred to the case of Labh Singh v. 
Emperor Q) & decision of Moti- Bagar, J., 
in which it was held that the offences under 
. BB, 458 and 376 were separately punishable. 
After careful consideration it seems to me 
‘that the offence of kidaipping. was com“ 
plete as soon as the girl had been carried 
away. That the offences are separate was 

ointed out in the case of Emperor v. 

akharam Ganu (2) where it was held that 
it was not competent:toa Judge in appeal 
to alter a charge under s. 376 toone under 
B. 366, Indian Penal Code, because a charge 
under this section involves different ele- 
ments and different queetiona of fact from 
&charge under 376. It appears to methat 
Ghulam Muhammad had brought himself 
within the purview of s. 366 the moment 
he forcibly carried away Musammat Lal 
Devi with the intention provided by that 
section, and he has, therefore, rightly been 
convicted and sentenced under 8. S66, Indian 
Penal Oode. 

As to the question of rape it has been 
strenuously urged by Mr. Sleem that the 
evidence in support’ of this charge consists 
only of the girl's statement unsupported by 
any medical evidence or by any other direct 
testimony. Now, the story told by the girl 
is a straightforward one. She says that 
she was taken from the pond to the house 
of a barber and locked into a room with the 
appellant, that he threatened her with death 
closed her mouth and after the search party 
had been sent away by the barber, she was 
undressed by the appellant and subjected 
to sexual intercourse. She then goes on to 
say that she was taken at night to another 
dhok and placed with the appellant in an- 
other house, and there the appellant again 
undressed her and himself and on four 

Separate occasions subjected her to sexual 
intercourse. Mr. Sleem has urged that on 
this point her evidence should not be acce T 
ed inasmuch as she had denied to t 
Inspector that any rape had been ni Ika. 
Her denial in the circumstances is not sur- 

2 75 Ind. Cas. Us 15 L R. 1023 Lah. 291; 24 Or. 
Suton 6 L. lt 
L. R. i3. ^ Or, L. J. 240, - 
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prising. She is a high caste Hindu girl, 
recently married, of good position and to 
admit that she had been raped would in- 
volve her in very serious consequences. 
The statement of the Deputy Superintend- 
ent of Police is perfectly clear and is to 
the effect that she did definitely state that 
she had been raped when she appeared 
before him at Basal on the 28th October, 
and he ascribes her later denial of the fact 
to the circumstance that her relatives ex- 
pressed their unwillingness to. press this 
mba ofrape. In this aspect ofthe case 
the Deputy Superintendent of Police has 
shown hinisalf grossly ignorant of the law 
and to my mind incompetent 88 & control- 
ling investigating officer. How far his 
action was influenced by the position of 
the appellant's father it is impossible to say. 
But after giving careful consideration to 
the evidenceof the girl I find it impossible ' 
to take a view different from that taken by 
the learned District Magistrate, and must, 
therefore, hold that Musammat Lal Devi's 
statement that she was raped by the appel- 
lant is correct, 

The offence isa very serious one and I 
must, therefore, dismiss the appeal. 

A. N. A Appeal dismissed, 


OUDH CHIEF COURT. 
ORBIMINAL RHFARANOH No. 57 or 1996, 
November 4, 1920. 

Present: —Bir Louis Stuart, Kr., Chief 


Judge. 
BOE aana . 


JAGANNATH Nen conan Aon 
RasPoNDANTs, 

Or. P. C. (Act V of 1898), s. 21j— Prosecution alle- 
a Mis Manes COS UNE 
0f COMM inor— 
guardian, whether void. T y 


A commitment can be quashed under m aa, Or. P. 
O., where the allegations of the prosecution, 
would not constitute an ofence in law. | ind it proved, 


E want of consent of the 
the marriage of a minor void. ost ee voL 
Oase reported by the Sessions adge, 
Lucknow, dated the 14th September, 1926. 
FAOTS.—The seven accused have been 


committed for trial, Kesho and Jagannath - 
under s. 406, and the remaining 5 under 
5. 496/109, Indian Penal Code. The charge 


is preferred in roapoot of the marriage of 


PONES a * 
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the accused cKesho and Jagannath, who 
‘are adult males, and brothers, to two 
sisters Musammat Sumitra aged 14, and 


Musammat Sundar aged 8. 
The !brother Munnoo of the accused is’ 


.already married to a gister Musammat Kun-; 


-waria.of the two little brides. The accus-' 
.ed with their father Sheodarshan and, s 
.younger brother Putti live at a village 
‘Deorhi Gadha, ten ‘miles from Purabgaon, 
he village where the brides reside -with- 
theirfather Durga Prasad and their younger 
brother Debi Dayal aged 8. 

The sacred thread .ceremony of the ac- 
.cused's younger brother Putti being ap- 
pointed to be performed. at Deorhi Gadha, 
Kesho went ‘to Purabgaon to ‘obtain’ the 
attendance thereat of tbe , married us 
Kunwaria. .Interviéwing Durga Prasad 
father he Suggested that her sisters aaa pa 
and Sundar and his brother Devi .Dayal 
.should.also witness the ceremony: At first 
Durga Prasad dénotinced, but he finally 
yielded, and all his four children-accom: 
panied the accused. 

After theaacred thread ceremony one T. thb 
‘other accused Fateh Bahadar seems to have 
suggested that the families of Sheodarshan 
and Durga Prasad should be yet more 
closely united by marrying the two accused 
Kesho and Jagannath already mentioned, 
brothera o Munnoo, to Sumitra and Sundar 
sisters of Munnoo'8 wife. ‘Eventually this 
suggestion was carried out, the marriages 
taking place tothe accompaniment of all the 
ceremonies necessary to make thenr valid. 

It ia the case of the prosecution, however, 
that the marriages are wholly void on the 
ground that as was indeed the case the 
consent of Durga Prasad was not obtained 
.to them. That is the ground on which 
, the accused have been committed for trial. 


' that they knew that although all the’cere- . 


monies necessary to constitute a valid mar- 
. Klage'were gole through, the marriages 
' wereinvalid and'void because the conrplain- 
ante’ consent was ‘not attained to them. 
There is, no doubt, the authorities cited 
by ‘both aides are ungnimous-on the point, 
that want of consent of a guardian does 
mot render a marriage void but only vojd- 
, able. ‘On the grotind, therefore, on which 
‘they have’ "been committed for trial, there 
is no cise against the accused and their 
-trial could necessarily be abortive, and 
‘only conduce to no purpose for the time 
and money. 
The learned Govefmnient Plesder would 


“Wagoor. KANNT NADURA v "BITRU NAIOR, — 


1 x " WV d 


[99.10.1927] . 


_ gave the charge under a. 496 -by [sstting 


up a case that the brides werenot willing 
to be married to the accused, and had'to 


- be forced, by- taking them in the arms to 


do so, ‘Something of the, sort, ‘po doubt, 
appéare. in' the evidence, but, it iB clear- 
‘from the: commitment. order that the learn- 
ed Magistrate : who ` heard the evidence 
placed no -reliance.upon’ these allegations. 
He: :does not .tronble to, discuss the-matter,: 
basing objection to, the marriages solely on 
the ground of their-being’ without the. :guar- 
dian 8 consent... 

The learned. ‘Government Pleader KANG 
suggests that the case might be saved Dy 
adding charges under s. 366, Indian Penal 
Oode. Such charges were indeed, propound- 
ed in the Oourt below, but the learned 
Magistrate declined to commit upon them, 
giving in' his commitment order what -ap- 
ee to me to be conclusive reasons for 

ding that the offence of kidnapping" was 
tiot committed. 
. There appears to me, therefore, to" be no 
:grouads upon which the accused cari legal- 
ly be called upon to stand their trial and I 
would report 'the case to the Ohief Court 
.with the recommendation thit the commit- 
ment be quashed. It will, however, first 


be referred to .the learned, Magistrate for 


‘apy remarks.which he’ may wish to submit. 
Mr. H. K..Ghose, Government Pleader, for 


, the. Appellant. 


“Dr. J. N. Misra, for ius Accused. 

. JUDGMENT.—I consider that, in all 
the circumstances of the case, the prosesu- 
‘tion will serge no ‘useful purpose. I quash 
the commitment upon the pointuf law under 
.8. 215, Or. P. C, on the ground that if the 
allegations for the prosecution were proved 
iby the evidence they are not suficient to 
-constitute an ‘Ghent: 

ANA 2 : Commitment gudhe. 


i . ay , ; 4 
MADRAS HIGH COURT. 
:OBIMINAL Raviston Oasa, No, 954 op 1926. 
(Oz1MINAL Bari PETITION No. -231 
. 1926). 
ERE anku er 10, 1926. 
. Present: —Mr. Justice Jackson. 


NAGOOR KANNI NADURA-— 
CoxPLATHANT.- PRTITIONBE 


SITHU NATOK ai a EEE 


Nos. 1 To 3—RIBPONDEBNTS. 
Cr. P. C. Act (V of 1898), «s. -264,.480—Appollate 


P 


( 


{93.1 O, 1827] " 
Oourt, whether can call for notes of evidence in cases 
‘tried summarily. : 

‘An Appellate Court, in order to teat the substance 
.af the evidence orang of the j in a 
summary case under 
such material as may exist outside the record, such as 
notes of evidence taken by the trial Magistrate inas- 
‘much a tinder s. 204 the judgment bs the only 
record in such cases. se 

Petition, under ss. 485 and 439 of the 
Or. P. Q, 1898, praying the High Coürt to 
revise the order of the Court of the Sub- 
Divisional First Olass:Magistrate, Koilpatti, 
‘in ‘Criminal Appeal No. 57 of 1925, pre- 
ferred against the order of the Oourt of 
ihe' Becond Class Bench of istrates 
-Bankaranainarkoil, in Bench Case No. 164 
egt 1925. a tn 

"Dr. S. Swaminathan, for the Petitioner. 

‘Mr, S- Ramasami Iyer, for the Accused. 

-ORDER.—This cage. is not of much 
actual importance, and this Court will not 
ordinarily interfere . to set aside acquittals 
in petty assaults. But it raises a point of 
‘law of some interest. Oanan Appellate 

“Court in order to test the substance ‘of the 
evidence forming part of the judgment 
in a case under.s .264, Or. P. d SU dor 
“such: material. as may. exist outside the 
record, such as notes of evidence taken 
_ "by the Presidency. Magistrate as in the 
present case? Oonsidering that a. - 264, 
Or. P.O, clearly lays down that the judg- 
nent shall.be the only record.in such cases, 
it must be held that such additional matter 
cannot be called for orconsulted. The Ap- 
‘pellate Court, therefore, has based ita deci- 
sion upon irrrelevant matter; but in the 
^ present cage, there 18 no reason to inter- 
‘fere. 
The petition is dismissed.§ 
Y. N. V. Petition dismissed, 


RANGOON HIGH COURT. 
:'Og1MiINAL APPHAL No. 988 o» 1998. 
September 3, 1926. 


Present:—Justice ‘Sir Benjamin Herbert ` 


: Heald, Kr 
MAUNG SEIN —AOOU8ED—ÀPPRLLANT 
versus , 

EMPEROR—Rasponpant. 

Penal Code (Act XLV of 1860), s. 199 —Defamation 
—Newspaper, whether ‘a person'—Defamation of 
newspaper, whether criminal offence. ' 
A newspaper is not a person and the defamation 
of:& newspaper, therefora, is not a criminal offence 
where it doss not involve ths defamation of any 
-individual eoncerned with the paper. [p. 347, col L] 


MANUG SAIN V. EMPNROR. 


4, Or. P. D. benno call for- < 


| SAF. 
. Criminal appeal against an ‘order of thé 
Eastern Sub-Divisional Magistrate,Rangoon, 
in Criminal Regular Trial No. 136-of 1926, 

JUDGMENT.—Maung Gyi, the pro- 
prietor of a newspaper called, the New 
Light of Burma, prosecuted Maung Séih, 


‘the Editor of a magazine known as "Bán: 


doola," for defaming the New Light of 
Burma by saying that U Ba Pe, who “is 
a Member of.the Legislative Council’ and 
Managing Director of the Sun Présa, 
had lent Rs, 6,000 to the Light ‘of Bur- 
ma and was "leading that paper by the 
nose. : | 

Both in his complaint and in his evidence 
Maung Gyi represented the paper and' not 
himeelf ag having been defamed. In his 
complaint he said that Maung Sein’ "pub- 
lished the said imputations with intent to 
harm or knowing or having reason to be- 
lieve that they would harm and directly 
lower the reputation of the New Light of 
Burma in the estimation of the reading 
public.” In hisevidence he said: “The 
article in question was püblisliéd go as to 
dishonour, the reputalion of my paper. By 
dishonouring the reputation of my paper; 
the circulation of the paper would become 
lees and the business reputation of my 
paper would be lowered" - i 

The Magistrate in his judgment. said that 
the complainant's .case was that the Te- 
marks conveyed the meaning that be- 
cause thé Light of Burma had borrowed 
‘Rs. 6,000 from U Ba Pe that,paper was al- 
together under U Ba Pe's thumb. He went 
on tosay: “The complaint is for castin 
that imputation on complainant's paper und 
not on himself." 

"The parties and their legs] advisers rand 
the Magistrate himself seem to have -over- 
looked the fact thata newspaper is not a 
person, and that, therefore, it is not a cri- 
minal offence to defame a newspaper. 
Defamation of a newspaper? may in certain 
cases involve defamation of those regpon- 
sible for ite publication. It might, for in- 
stance, amount to defamation of the person 
responsible for a newspaper to say that ite 


. policy was influenced or dictated by a 


particular person, if that person was dis- 
reputable, but I do not understand it to be 
suggested by either side that U Ba Pe ig 
a disreputable person. It might &mount 
to defamation tosay thata man was in 
debt, but that is not the defamation com- 
plained of in this case. The complainant 
admits that. he bought'the ‚paper with bor- 


4 
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rowed money, and, so far as the suggestion 
that he had borrowed money from U Ba Pe 
is concerned, it is admitted that he had 
borrowed money from U Ba Pe's mother-in- 
law, who wasapparently living with U Ba Pe. 
A t deal of time, and, doubtless, a 
considerable amount of money, hag -been 
wa&sted'over this prosecution, but it seems 
to me that the case is one to which the pro- 
visions ofs. 95 of the Indian Penal Code 
may well be applied, since the harm done 


. was so alight that no person of ordinary: 
sense and temper would complain of it. 


I, therefore, set aside the conviction and 


' sentence and direct that the accused be ac- 
quitted so far as this case is concerned. 


The fine of Rs. 51 which has been paid 


. will be refunded. 


Conviction set aside. 
ALLAHABAD HIGH COURT. 
ORIMTNAL Raraesnoa No. 659 or 1926. . 

October 23, 1920. 
Present:—Mr. Justice Ashworth. 
NAUBAT AND OTH8RS—ÀOOUSBD— 

] APPLIOAN TS 


] veraua, 

: EMPEROR—Oppostra PARTY. 

Cr. P. C. (Act V of 1898), ss. 202, 266—Summary 
trial—Diseretion of Magistrate—Large number of 
Kak, summary trial, whether improper— Police re- 
port—Magistrate’s power to take report into considera- 
tion in directing summary trial. ` 

A istrate is entitled after taking cognisance of 
s compia t to ordera Polioe inv tion and to 
take that inves ion into consideration when con- 
sidering under what sections the acoused should be 
put on their trial [p. 348, coL 2.] 

The mere fact of there bêling a large number of 
accused does not appear to me to be a conclusive 
reason against trying a case in the summary method. 


sire i anhng proper in a Magistro being 
uen e Police report i 
trial. [p. M9, ool. 1] a ER 
. Oriminal reference made by the Sessions 
Judge, Ghazipur, dated the 18th of Septem- 
ber, 1926. TE : 
Mr. A. P. Pandey, for the Applicants. 
JUDGMENT.—This is a reference by 
the Sessiens Judge of Ghazipur recom- 
mending that an order passed bya First 
Olass Magistrate for the summary trial of 31 
accused should be set aside A complaint 
was lodged ga 31 accused alleging 
facte, which if believed, would indicate 
that offences under sa. 147 and 427, Indian 


AN. A. 


. Penal Code had been committed by them. 


This complaint was flled before one Magis- 
trate. The Magistrate took congnizance of 


‘the offences alleged under s. 190 (a) of the 


NAUBAT V. EMPEROR, 


: of the accused against 


' £99 L O. 1827] 

Or. P. C, that is to say, he took cognizance 
on a complaint He then under s. 203 
direoted an inveetigation by the Police, The 
Police expressed the opinion that the facts 
justified the accused being put on their 
trial under ss. 143 and 427 of the Indian 
Penal Code, and that it was a -case where 
the summary method of trial might be 
employed. The Magistrate appears to have 
accepted the Police report and the case was 
transferred by the District Magistrate for a 
summary trial to another Magistrate. The 
accused thereupon made an application 
.that the case could not be tried summarily 
which was rejected by the second Magis- 
trate by order dated 26th August, 1926. In 
this order the Magistrate has atated that 
‘no doubt there is a large number of ac- 
cused, but the sections are such that they 
can be tried summarily. Incase I convict 
the accused and also bind them over under 
s. 106 the order becomes appealable." Then, 
there is a reference tos. 107 which is not 
understood. The Sessions Judge -is of 
opinion that the rejection of the application 
the trial being 
heard summarily was improper on the 
grounds (a) that the som paint if true 
would indicate offences under ss. 147 and 
497; (b) that there were n LM number of 
accused; (c) that there would be no appeal 
‘in ease a non-appealable sentence was 


passed. < 

It may be added thatin the application 
of the accused against the~trial being. 
heard summarily, it is stated that no order 
under s. 106 could be passed upon convic- 
tion of an offence under s. 143 or 427 which 
&ppears to be correct. 

No sufficient ground appears to me for 
interference in revision. A Magistrate is 
entitled after taking cognizance of a com- 
plaint to order a Police investigation and 
to take that investigation into consideration 
when considering under what sections the 
accused should be put on their trial, other- 
wise there would appear to be no reason 
for the Legislature allowing the Court to 
order investigation by the Policeunders. 202. 

As to the facta of there being a large 
number of accused perrons, 8. 266 of the Or. 
P. O., gives a discretion to à Magistrate to 
trysummarily certain offencesif he thinks 
fit. The mere fact of. there being a large 
number of accused does not appear to me to 
be a conclusive reason against trying & case 
in thesummary method. 

' As to the remark of the Sessions Judge 


[99 I. 0:1927) 


that there. would be no appeal if theaccused 
were convicted, the law appears to desire 
that in certain cases there should be no 
appeal, und no sufficient reason appears 
why in this case an opportunity for appeal 
is essential. The remark of the Assistant 
Magistrate that an appeal would lie if he 
bound the accused under s. 106 may be 
ignored as he could not so bind them. But 


BMPNROR v. MONMOTHA NATH MITER, 


if there is no order under s. 106 the accused . 


have no reason to complain. The Sessions 
Judge has mentioned certain rulings which 
appear to amount to this thatin considering 
the section of the Indian Penal Code under 
which accused persons should be tried, the 


Oourt should take into account the facts. 


alleged in the complaint on the basis of 
which cognizance of the (case is taken. 
This does not mean that a Court is bound 
to put a person on his trial under a section 
which the Court does not believe applicable 
to those facta which there isa reasonable 
chance of being proved. 


The Magistrate appears to have been in- ' 


fluenced by the Police report in directing a 
summary trial and I find nothing improper 
in this. He does not appear to have been 
prompted by any improper desire to prevent 
an appeal. 

For the above reasons I see no reason for 
interference and order that the record be 


returned. 
A. N. å. Reference rejected. 


— 


. RANGOON HIGH COURT. 
ORIMINAL Ravision No.. 1151-B or 1926. 
September 3, 1926. 
Present:—Justice Sir Benjamin Herbert 
Heald, Kr. 

NGA PA-——ACOu8HD— PETITIONER 
versus 
EMPEROR—Obpposirs Party. 

Burma Habitual Offenders’ Restriction Act (I ak 


1919), sa. 4, prins Excise Act (V of 1917), e 
—Restriction o f persona oM whom action u 


6A may be taken, legali 
The fact that basar PANATA s. 64A of the 


Burma Excise Act may be taken against an accused 
does not warrant & Magistrate in proceedings 
against him under s, 3 of the Burma Ha tual Offend- 
ers’ Restriction Act or in making an order under 
B. 7 of that Act 

Emperor v. Nga Kyaw Hla (1), applied. — ' 


Oruminal revision against an order of, 


the Bub Divisiotal Magistrate, Moulmei 


^ 


in Criminal Miscellaneous No. 221 of” 


^. 1836. 


JUDGMENT.—Nga Pa was sent up 
by the Excise Department -before the Sub- 
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Divisional Magistrate of Moulmein with & 
view to his being put on security under the 
provisions of s. 64A of the Burma Excise 
Act. Instead of taking the action which ' 
he was asked to take the Magistrate pur- 
rted to take action under 8. 7 of the 
urma Habitual Offenders’ Restriction Act. 


It has been held by a Bench of this Court 


in the case of Emperor v. Nga Kyaw Hla (1) 
that the cases referred to in 8. 3(1) of the 


-Habitual Offenders’ Restriction Act do not 


include cases in which a Magistrate may 
require a person to show cause why he 
should not be ordered to execute a bond 
for his good behaviour under s. 3 of the 
Burma Opium Law Amendment Act. The 
provisions of 8. 64A ofthe Burma Excise 
Act are exactly similar to those ofs. 8 of 
the Burma Opium Law Amendment Act, 
and it follows that the fact that proceed- 
ings under s. 64A of the Excise Act may 
be taken against the accused does not war- 
rant & Magistrate in taking proceedings 
t him under s, 3 of the Restriction 
Act or in making an order under 8. 7 of that 
Act 
The order of restriction against Nga Pa 
is get aside and the case is remanded to the 
Sub-Divisienal Magistrate for re-trial ac- 


cording to law. 
A. N. A. ] Order set aside, 
98 Ind. Cas. 714; 4 R. 123; aoe} L R. 1926 Rang. 


T Bur. L. J. 78; 27 Or. L, J 





. ` CALCUTTA HIGH COURT. 
ORIMINAL oo No. 214 or 1926 


: ORIMINAL Taisen UN. 846 or 1926. 

a jari ab 1926. 
Present:—Justice Sir rge Claus aor 
Kr., and Mr. Justice Duval 
EMPEROR-—PxoszOUTOR 


versus 
MONMOTHA NATH MITER AND OTEURO— 
ACCUSED. e 


Cr. P. C. (Act V of 1898) ss. 215, 282—IUness of 


Juror—. of —Judge,discretion of —Inter-. 
ference of diseretion — rge of Jurors—Re-sum- 

moning, T of-—Commitment—W ithdrawal | of 
graver charges — ining charges triable by Magis 


frate —Order of commitment, whether may be set ande. 
Where there has bean a commitment for the trial 


from attending 
out a trial by illness the Judge has, under a, 282, Or. P- 


` 


j aun the matter either with the 
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O., a discretion either to 
on which the Juror woul 
di e ge the Jury or to have another Juror. 
coL LJ 


tpone the trial to a date 
be able to attend or to 
[p. 351, 


Ifa Juror is going to be able to attend im a very: 


short time it ia a wrong exercise of disorgtion. to dus 
charge the Jury.. [p. 351, cols. 1&2] 

It is improper and inconvenient for Diis “to be 
re-summaned who have been released from -their oath 
88 Jurors by an order of discharge, and who, there- 

have been perfectly ele. Tn the interim to 
accused’ or- other 
‘persons. [p. 352, col. 1.] 


'. . Reference under s. 438, Or. P. O. made , 
*, by the Fifth Additional Sessions Judge, 24- 


Pergannahsa, dated the 16th August, 1926, 
recommending that the order of commit- 
ment made by the Police Magistrate, Seal- 


, dah, dated the 18th June, 1926, may be set 


. able under s. 147 and s. 


aside. 
Rule against the order of the Fifth Addi- 
tional Sessions Judge of the 24-Pergannahs, 


/, dated the 16th August 1926. 


- LETTER OF REFERENCE. 
e seven accused were committed for 


` trial before the Court of Session by the 


Police Magistrate of Sealdah.. All the 
seven were charged with offences punish- 
302/149, Indian 
Penal Uode.'* In addition three of them 
were also charged under ss, 326, 325 and. 


. 823, Indian Penal: Oode, respectively. 


August, 1926, before a Jury of; nine. 


The Bessions trial commenced on 4th 
The 


examination of eleven witnesses was con- 


‘eluded: and the crosa-examination of the 


12th witness was, in progress when the 
illness of a Juror interrupted the trial on 
10th August, 1926. 

On llth August, 1926, a medical certi- 


'ficate was filed by the sick Juror and the 


EU 


adjourned till 16th August, 1926. On 
t, 1926, this Juror returned but 
aan 
a. medical certificate was filed that he had 
been ordered abgolute reat for 10 days. 
Under. these circumstances the Jury was 
discharged under 8. 282, Or. P. C. 
. On thie'discharge.of the Jury, the Public 


Prosecutorflled a petition asking for leave 


to, withdraw, the char 
oo Penal Oode. 
ig that there was no evidence at all to 
‘put, before the Jury in respect of these 
charges, allowed them to be withdrawn. 


8. under: 8. 302/149, 
he Court, consider- 


The. accuged were. accordingly all acquitted 


under & 494; Or, P. O., of'the charges under 


b 802/149, Indian Penal Code. 


e. position pow ig cs there-mugt be, 


- & A 
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a "de novo" trial as the Jury has been dis- 
charged. The only charges now standing. 
against the accused are a charge under 
a. 147, Indian Penal Code, against all of 
them, and charges under ss. 323, 325 and 
326 against three. Charges under ss. 147 
and 323 are triable by any Magistrate: 

under s. 325 by Magistrates of the First and 
Second Classes: under s. 326. by Magistrates . 


of the First Class. 


Under the cireumstances I do. not con- 
sider it feasible toa fresh Jury, to begin 
the case of accused in a Sessions Court on. 
the remaining char, which .are within, 
an competence of a Magistrate of the First 
Class. 

Accordingly I recommend that. the order. 

of the Police Magistrate committing the: 
accused to the Oourt of Session for trial. 
be set aside and the case sent to the Police, 
Magistrate or some other Magistrate for: 
disposal. 
. The ground on which the recommenda- 
tion is based 1 is that the charges under s. 
302/149 have been withdrawn and a judg- 
ment’ of acquittal recorded in respect 
thereof' The remaining charges do not. 
ai & trial by & Court of Session. 

Mr. N.C Sen, Babus Probodh Chandra, 
Chatterjee, Rabindra Nath Ghose and Biresh- 
war Chatterjee, for the Accused in Refer-. 
ence. 

Messrs, Taroa James, A. C. Mukerjee, 
Babus Probodh Ch. Chatterjee, Rabindra 
Nath Ghose, Kiran Kumar Bhuttacharji, 
Bireshwar.Chatterji and Indu. Bhusan Ghose, 
for the Accused in Revision. 

Messrs. B. L. Mitter (Advocate-General), 
Khundkar and Babu Nagendra Nath Baner- 
jee, for the an, » 


: JUDGMENT. - 


Rankin, J.—There are two matters 
before us. One is a Reference by the learn- 
ed Fifth Additional Sessions Judge of tha, 
24-Pergannahs, It. appears that the learn- 
ed Judge was trying a case in which all: 
the seven accused were charged under 
8. 147 and also under s. 302 réad with s. 149: 
of the Indian Penal Code; but, in addition, , 
three of them were also charged. under 88; 
326, 325 and 323. 

The case ‘had been committed for trial 
1 may say at once that it does not appear 
to me that there was any illegality apout- 
the order of commitment. The Oommitting , 

istrate in his, order has quite properly: 
ded wuh the, question whether the accus- ' 
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ed ‘should be committed for trial-on a 


‘charge under.s, 302 read with s. 149. In 


was padet 


r 


these circumstances his order of committal, 
good. . PPS 


The case began on the 4th of August and 
it was tried an the 4th, Sth, 6th, 7th and 
the 9th of August. Then, on the 10th a 
Juror fell ill, On the llth he was absent 


and the-case was adjourned to the 16th. As 


a: matter of fact, on the 16th this particular ' 
Juror was present, but another Juror’ -was ' 


ill and sent a medical certificate. Apparent- 


ly by.the medical certificate, if carefully' 


scrutinised, it would have been discovered 


; that -another four-days’ time might have 


sufficed to get that Jurot's attendance. 
However, the learned Judge, after discuss- 
ing the question, whéther to fix the case 
for the 13th of September or a ‘subsequent 
day, finally made up his mind to discharge 


,. the Jury and he discharged the’ Jury. Hav- 
ing. discharged the Jury the ‘next step that’ 


took, place before him was that the. pro- 
secution appeared befdre him and with- 


. drew the charges under s. 309 read. with’ 
.8: 149. against’ all the accused. Those ' 


charges having been got rid.of, the learned 


- Judge has referred thé matter to this. Court 


fer an arder that the remaining charges, 


, V. €, to say, of rioting and hurt: against 
- the accused should be sent to ‘be: tried 
.., before.a Magistrate; in other words, that 
l Exi .order of committal to the Sessions 


ourt should be get aside.’ 
. Taking these matters: in their. chrono- 
logical order, the first. thing'to be decided 
is whether or not the order discharging the 
Jury was a good order. ‘In my opinion, it 
‘was a perfectly good order. If one looks 
&t.8. 282 which deale with this. matter, it 
says. this:—"If any Juror, from any suffici- 
ent cause, is prevented ‘from attending 
throughout the trial......... " Whether .a 
Juror is prevented from attending through- 
out the trial depends, among other things, 
on the days during which the trial is 
going to take place. In this particular 
case the question was whether or not an 


adjournment should be given fora certain : 


length of time. Noadjournment was given, 
so the Juror who was ill was prevented 
from attending throughout the trial, How- 
ever, much the language of s. 282 may be 
scrutinized, itis abundantly evident that 
in such &case there is a discretion in the 
learned Judge whether to postpone- the 


‘trial to a date on which the Juror should 
be able to attend or to discharge the. Jury ` 
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If & Juror is going: 
to be able.to attend in a very short nine. 
itis a wrong exercise of discretion tg dis- 


' charge the Jury. In this particular case, 


takiug one thing with another, the learned 
Judge thought that he was not likely to 
be able to get or. with this case until the 
lapse of a good many more days; and, 
taking the circumstances as a whole, he 
elected ‘to discharge the Jury, In view of 
the fact that a' good deal of evidence had 
been taken before the Jury. it may ba that 
he exercised his discretion in a manner 
which was a little hard upon the accused. 
It may be that some day early in Septem- 
ber, if it could have heen managed, would’ 
lave been quite a suitable day tor going 
on with the trial; but the learned Judge 
did not think so. The result is that the 


‘order in this case discharging th [ ia. 
‘one’ with which it would, dep nd OR 


e wi jn my opinion, be 
quite improper for us to interfere; 

Then the'qnestion whether. since the. 
charges unders.302 read with s. 149 have 
gone, this Court, should make an order that 
the remaining part of the case should’ be 
tried before a cee and should eet, 

ihe | „On that I am 
clear indeed: that such.an order would. be 
entirely: wrong. I will not. here disouss 
the question whether the power of-reference 
given by the Oode embraces this partioular 
reference which has been made; but deal- 


- ing with the merits of thé matter it does 


seem to me that after the acc 

been committed to the gasin a periodo 
good commitment—the fact that graver 
char have been withdrawn is no reason 
at all why the commitment order should 
be set aside and the accused’s right to a 
trial by Jury should. be taken away from 
them without their consent. In my judg- 
meat it would be wholly wrong to do any- 
thing of that sort; and the correct course 
is that this case must go bask for trial in 
the ordinary course as regards the remain- 
ing charges by the Sessions J udge and a 


ury. , 
As it is desirable to give a rulin 
matter, we think ighe. a 
the accused persons by. their Ooungel : 
pear to desire that they should have.a. dur. 
of the same member as the. Jury by whom 
they, were being previously ud ive, 
a.direction that in. this, case, the 
shall take placa beforó a Jary of 
sons. ; ue ; 
With refereneo to tho-question; whether, 
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bad we thought that the discharge of the 
Jury was illegal, we would have ordered 
a resummoning of the old Jury, I only 
desire to'Bay for myself that it would re 
quire very strong circumstances indeed to 
make me give an order for the re-gum- 
moning of & Jury that have been at large 
since the 16th of August. Taking one 
thing with another, it would require some 
little further time before the case possibl 
could be re and I quite agree wi 
the learned Advocate-General that it would 
be improper and inconvenient for persons 
to be resummoned who have been released 
from their oath as Jurors by an order of 
discharge and who, therefore, have been 
perfectly entitled in the interim to discuss 
the matter either with their friends or with 
the accused or with ag ecd they like. 
Buch an order as that, I hope, never 
be made by this Court except in very ex- 
ceptional.ciroumsgtancee. 


For these reasons, the Reference of the 
learned Sessions Judge will not be accept-. 


ed and. for uad areas the ae 
which was granted at the instance of the 
accused persons will be discharged subject 
to the order which we have made as re- 
the Jury of nine persons. 
Let the record besent down at once. 
Duval, J.—1 agree. 
"NA He" Reference rejected; . 
Rule discharged. 


LJ ia : x 
UDH CHIEF COURT. 
ndang Rarsanxnon No. 62 or 1926. 
December 3, 1926. ] 
Present:—Six Louis Stuart, Kr., Chief 
Judge, and Mr. Justice Raza. 
EMPEROR-—COMPLAINANT—AÀPPLIOANT 


Ter8us. 
RAMANUJ AND OTHERS— ÁCCUBBD— 
l Orr Eii.. dias 
. O. (Act V of 1898), s. ecur s 
_ Or. P Cae ye ae proceed 


* 
COR PES WANG, | or other offences involving 4 
breach of the peace" in e. 106, Cr. P. 0. Virg ie- 
elude thè offence of causing hurt under s. 323, enal 
Oode, and a n convicted of the latter offenca 
can be sah to. find security to 

under s, 106, Cr. P. 


0. 
Dubri v.. Hmperor (1), djasentod from. 
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keep thn peace ` 
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ae reported by the Sessions Judge, 
nda. 

Mr. H. K. Ghose, Government Advocate, 
. for the Crown. 

Mr. K.P. Misra, for the Accused. 

JUDGMENT.—The learned Sessions 
Judge having inadvertently passed in re- 
vision am. order, which he was not com- 
petent to pass which had the effect of 
enhancing a sentence, has requested us to 
use the power which we possess to make 
the enhancement, After hearing Counsel 
on both sides we propose to accede to 
gome extent to his request. In this case 
three men have been convicted under s. 


323 of causing hurt with lathis.. In our | 


opinion the provisions of s. 108 of the Or. 
P. O. can be applied and they can be 
ordered to find. security to keep the peace. 


In so far as a different opinion was taken . 


in the case of Dubri v. Emperor (1) we 
regret. our inability to agree with that 


opinion. We consider that the words “as. 
sault or other offences involving a breach of 


the peace” clearly include the offence of 
causing hurt un 8. 323 dnd in the cir- 
cumstances of the case we consider that 
these persons should be ordered to find 
security, though we do not think that the 
amount of the security should be as great 
as that suggested by the learned Sessions 
Judge. We call on each of these parsons 
under the provisions of s. 106 to find secur- 
ity each in his own recognixances for 
Rs. 100 and each with one surety of Rs.50 
to keep the peace for one year, The sure- 
ties shall be persons who are considered 
as satisfactory sureties by the Sub-Divi- 
sional Magistrate exercising jurisdiction in 


the place where the offence was committed. . 
Order Bero ma 5 s 


G. H. 
a 71Ind. Cas. 691; 8 O, L. J. 318; $4 Or. 


hurt—Secwrity, whether : 


~ 


P 


[99 I. O. 1927]  SWADBSHI MILLS OO., LTD., BOMBAY v. JUGGI LAL KAMLAPAT. 


ALLAHABAD HIGH COURT. 
ORIGINAL Burr No. 1 or 1925. 
June 7, 1926. 

Present :—Sir Grimwood Mears, Kr., 
Chief Justice, and Mr. Justice Mukerji. 
Tga SWADESHI MILLS Co., Lrp , 

OMBAY —PLAINTIPP3— ÀPPBLLANTS 
Verus 
JUGGI LAL, KAMLAPAT OOTTON, 
SPINNING, anv WEAVING MILLS, Oo., 
Lr», OAWNPORE—Dargnpants— - 
RBsPONDBNTS. 

Trade mark—Hode of acquisition of right to trade 
mark vy India—User—Passing off— nfringement of 
trade mark, what constituies—Stmilanty, tesis. of— 
Hvidencs as to similarity—Colourable variation, what 
amounts to— , valus of—Damages for 
infringement, measure ‘of. 


o man has a right to pasa off his goods, by adop- - 


tion of similar devices, as the goods of another. [p. 
361, col. 2.] 

In a country lke India, where there is no Statute 
for registering trade marks, 8 mghtto a trade mark 
.is acquired by user. |p. 361, col. ES 

Similarity of designs is a matter for the Court to 
decide and opinion of witnesses on the point cannot 
be admitted in evidence . 858, col. 2.] 

Payton & Co, Ltd v. Snelling, Lampard & Co , Lad. 

‘1), relied. on. ; 


Every case of passing off must be decided on its 
own circumstances and no decision can be more than 
re guide aa y the general principles to be applied. [p. 

ool. 1. 

o general rule can be laid down as to what is or 
is nota mere colourable variation. All which can, be 
done isto ascertain in every case a8 it occurs whe- 
ther there is such a resemblance as to deceive a pur- 
chaser using ordinary caution. The standerds differ and 
education 18 one of the factors. The inability of the 
ordinary public in India to read is a factor to: be 
taken into consideration. [p. 362, cols. 1&2] 

In determining whether the right toa trade mark 
‘has been infringed actual physical resemblance of 
4wo marks is not the sole question for consideration. 
Ifthe goods of a manufacturer, from the marks or 
device he has used, have become known in the market 
by a particular name the adoption by a rival trader 

any mark which will cause his goods to bear the 
same name m the market may be as much an in- 
vasion of right of that rival as the actual copy of 
his device. [p. 385, col. 2] 

Johnston v. Orr-Ewing (7) and Seizo v. Provesende 
(8), relied on. 

Payton & Co, Idd v Snelling, Lampard & Co, Lid. 
(D and Boord v Bagots Hutton & Co. (5) distingu- 


The queation as to how damages are to be assessed 
in a case of infri ent of trade mark is not free 
from difficulty. The profits made by the defendants 
cannot always be a true criterion of damages award- 
able toa plant [p. 366, col. 1] 


Sir Dr. Tej Bahadur Sapru, Messrs. P, N. 
n and R.K. Malaviya, for the Appel- 
ants. 

Mesars. B. E. O'Conor and K, N. Laghate, 
for the Respondents, 

JUDGMENT.—This suit was filed 
originally in the Court of the Subordinate 
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Judge of Cawnpore. By consent, it was 
transferred to this Court, partly on the 
ground of expedition but mainly because 
the case was stated to be one of great 
general importance to the manufacturing 
community.. 

The plaintiffs, Swadeshi Mills Co., Ltd., 
are manufacturers of various kinds of cotton 
goods and the undertaking is managed by 
the well-known firm of Messrs. Tata & Co. 
The original defendant was a firm known 
as Mesars. Juggi Lal Kamlapet. After the 
suit was filed, it was discovered that the 
business had been incorporated as a private 
Company and, therefore, the Company was 
added as the 2nd defendant. 

The plaintiffs case, as disclosed in the 
plaint, and put forward by Counsel when 
the issues were framed, was that they had 
been, since 1806, manufacturing cotton goods 
of various kinds and used from the very 
first a lotus flower as their characteristic 
trade mark. It was stated that since 1909, 
their principal trade marks had taken three 
shapes. One is a coloured label bearing 
& lotus flower and some lotus buds emerg- 
ing from water as shown by the topmost 
figure on the left hand of the photograph 
marked as Er. 3, dated the 19th of 
May, 1926. Exhibit E is the actual label 
and shows a dark red and pink flower. 
Itis the one almost invariably used but at 
times on a very small portion of their goods 
the plaintiffs use a plain blue lotus flower 
(Ex. J). Exhibit E is not unlike the natu- 
yal flower. The blue lotus is fanciful. 
The second is an oval impression stamp- 
ed bv, mechanical means on cloths and 
individual garments, bearing the same 
flower and buds as the coloured ¢label, 
with a letter preas indicating the name 
of the plaintiffs. Exhibits 3 and 3A 
are the impressions made on the goodé. 
Below the oval is an encbosed space within 
which the word  kamalchap appears in 
Gnjrati language. The third is shown in 
the middle photograph on the left hand 
side of the same photographic Ex. 3 
and has been, described throughout the 
evidence as a trefoil, Exhibit F is the 
impression as it appears on cloth. -The 
letter press contains the name of the plaint- 
iffs and an inscription to the effect that 
the mill is a manufacturer of Indian goods 
and is Indien in its every feature. The 
plaintiffs used these marks singly or in 
combination to indicate goods manufactur- 
ed by them, The coloured lotus flower (Ex, 
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E) was used either by itself or in conjunc- 
tion with the trefoil (Ex. F.) Other cloths 
bore the oval impression No. 3 together 
with the pediment of kamalchap and the 
‘trefoil’ below it. ‘The plaintiffs alleged 
that by thus using these impressions and 
labels for along time they have acquired 
for their goods the popular name of kamal- 
chap (lotus ticket) and that these marke 
have become known to the trade and the 
public as indicative and exclusively 80 
of goods of their manufacture and of their 
manufacture alone. It has also transpired, 
in the courge of the evidence, that the 
plaintiffs claimed that their goods were 
also known as phulchap (flower print). 
The plaintiffs’ soh have a wide gale over 
a great part of India but the places with 
' which this action was concerned were prin- 
.eipally Oawnpore, Delhi, Oalcutta and Am- 
ritaar. The defendants, so the plaintiffs 
alleged, with the object of stealing the 
trade of the plaintiffs, manufactured cotton 
goods in their mill and affixed and applied 
lables and marks similar to those of the 
plaintiffe, the intention being to pass off 
the defendants’ goods‘as and forthe goods 
of the plaintiffs. The plaintiffs say that 
they discovered that this was being done 
by the defendants in July 1924 and called 
upon them to desist. The defendants, 
however, refused to do so and the plaint- 
iffs, therefore, brought the suit. The plaint- 
iffs prayed for an injunction restraining 
the defendants from using their trade 
marks, asked for delivery up of the goods 
of the defendants bearing those marks and 
for an account. Alternatively, they asked 
for damages. In the course of the trial 
the learned Counsel for the plaintiffs gave 
up tjfe claim for accounts and rested his 
case as regards pecuniary relief on dam- 
ages only. . 
The defendants filed separate written 
statements, but tifeir case was substantially 
the same. The defendant Company, how- 
ever, pleaded that since their incorpora- 
tion, they had not used the trefoil and had 
abandoned also the use of the word phul- 
chap in Hindi, The defendants denied 
that the plaintiffs’ marks, stamps, designs 
had acquired any reputation of kamal- 
chap and urged that even if they had 
done so, the plaintiffs were not damnifi- 
ed as the defendants’ goods were not 
enquired for under. the designation of 
kamalchap. They further pleaded that 
the marks and stampA and labels used 
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by them were neither an actual nora 
colourable imitation of those used by 
the plaintiff and there was no reasonable 
probability of deception and they alleged 
that the plaintiffs had no proprietary title 
to the marks and labels claimed by them 
and the plaintiffs were not entitled to any 
relief. 


The following issues were settled in the 
presence of the learned Counsel for the 
parties and with their assistance:— 

(1) Have the plaintiffs since the year 
1888 been using continuously the design 
of acoloured lotus flower (Hx. A) emerg- 
ing from water and since the year 1909 
till the date of this action a lotus of the 
pattern as Ex. H, on dhotis, chaddars, long 
cloths and other goods? 

(2) Have the plaintiffs been impressing 
continuously on their said goods the triangu- 
lar and oval design in conjunction with 
each other (Exs. 3, 3A and F) since at 
least the year 1909? (Exhibits 8 and 3A 
areone and the same, the only difference 
being in size and clearness of print), ; 

(3) Has the user referred to in Issues 
Nos. 1 and 2 given to the plaintiffs any 
exclusive right to the said design and 
figure so as to enable them to restrain any 
person manufacturing or selling goods with 
a colourable imitation of the same design 
attached thereto and figures 
thereon ? 

(4) Have the said goods of the plaintiffs 
sd distinguished as aforesaid acquired a 
reputation in the Indian market? Are 
the paid goods of the plaintiffs known to 
the trade or to general public under the 
name of kamalchap? ` 


(5) Have the defendants by use of a flower 
. D) and by impressing the oval desi 

No. 4) and the,triangular design (Ex. &) 
got up their goods in similarity to those 
ofthe plaintifia and have thereby imitat- 
ed the same and have passed off their 
goods asand for the goods of the plaint- 
iffa ? 

(6) Is the use by the defendant of designs 
‘aforesaid such ag to induce a belief in the 
public that the goods of the defendants 
are those of the plaintiffs? 

(7) Has the registratiun by the defend- ' 
ants referred toin para. 20 of the written 
statement any and what legal validity or 
effect? - : i 

(8) Are the plaintiffs entitled to (1) an 
injunction, (2) delivery up of gooda bearing 


impressed 
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the designs and figures and (3) an account 
or any and what damages? 
FINDINGS. 

Issue No. 7.—This issue may be dis- 
posed of at the outset, as being the least 
important point in the case. It appears 
that the defendant firm “registered” their 
label (Ex. D) in Oalcutta under Registration 
Act XVI of 1908, That Act relates to registra- 
tion of documents alone and has nothing to 
do with the registration of trade marks, We 
hold, therefore, that the registration had no 
legal validity, or effect. ! 


Issues Nos. 1 and 2.—The evidence on this. 


pointconsists of the statements of several wit- 
nesses, but those who fixed the date are two 
in number, Mr. A. M. Kuka is an Assistant 
Secretary to the plaintiffs. He proved that 
the plaintiffs came into existence-in 1837, 
and immediately thereafter the plaintiffs 
chose & lotus flower as their design and that 
Ex. A is the original design, It is still 
in use; its use is so limited that it does 
not figure in this case otherwise than as 
part of the narrative. They had also other 
designs which lie outside this case and 
. were only incidentally mentioned. In190y, 
the coloured lotus flower (Ex. E) was adopt- 
ed and has since been in continuous use. 
In the same year, the oval print of the 
lotus with the pediment of kamalchap 
(Nos 3 and 3A) and the trefoil (Ex. F) were 
decided on as distinctive marks. The colour- 
ed lotus flower and the oval print were 
both “registered” at the office of the “Mill 
Owners Association” in Bombay, but by 
some oversight, the trefoil was not. In 
1923, the Mill Owners Association revised 
their registration book and the trefoil was 
then “registered”. It has, however, been in 
use since 1910. Mr. Kuka described how 
the coloured lotus flower and the im- 
pressions (the oval with pediment and 
trefoil) are used on all save a negligible 
quantity of the cloths and individual gar- 
ments manufactured by the plaintiffs. Mr. 
Kuka has not been cross-examined on this 
point and there is no reason for not accept- 
ing his statement as to the dates when the 
several labels and designs came into use. 
On these points he. was confirmed by Mr. 
Amaria who is the head clerk in the plaint- 
iffa weaving department. Numerous wit- 
neases, with experience in the trade, varying 
from o to 30 years, have sworn that they 
are familiar with the plaintiffs’ labels and 
designs, dnd have seen them continuously 
for many years on the goods of the plaintiffs. 
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lt may be observed here, that the oval 
design and the pediment béaring the words . 
kamalchap under it, form one impression 
and in mentioning the ‘oval design’ we 
include the pediment kamalchap. We 
answer the Issues Nos. 1 and 2, therefore, in 
the affirmative. 

Issue No. 4.—This issue also must be 
answered in the affirmative, the evidence on 
the point being overwhelming. We have 
already said that the coloured lotus flower 
label (Ex. E) and the impression of lotus 
in the oval (Nos. 3 and 3 A) and the trefoil 
(Ex F) came into use in 1909. The trefoil, 
it must be noted, was never used by itself. 
Its value lies in the use to which it was 
put in conjunction with the other marks, 
lt is, however, the lotus flower, either colour- 


` ed orimpreased, to which both parties attach 


the greater value. 

The evidence of the association of the. 
lotus with the goods of the plaintiffs con- 
sists of statements of about 20 witnesses, a 
few of whom were examined on commission, 
Mr. Kaka, the Assistant Secretary of the 
plaintiffs, states thet the plaintiffs! goods 
are known and enquired after as ands 
goodsand that the ‘lotus’ stands for any- 
thing manufactured by the plaintiffs, Mr. 
Sheo Sahai Mal is a member of a large 
and influential firm known as Bilas Rai 
Hardat Rai which deals in cloth. He 
swears that for the last 15 years he has 
been seeing the plaintiffs’ goods either. 
as bejog marked with kamalchap or. 
coloured lotus label and 
that customers demand the plaintiffs’ goods 
as kamalchap goods. He added that when 
anybody asked for kamalchap goods, the 
witness always understood him as requiring 
cloth manufactured by the plaintiffs. The 
cross-examination brought into prominence 
the extent of the business done by his 
firm in the plaintiffs’ goods alone. He 
proved that they sold every year between 
fifteen and sixteen lakhs of kamalchap 
goods (equivalent roughly to £100,000), 
‘The eroes-er&mination of this and other 
witnesses of the plaintiffs was directed to 
establish that they had really no means of. 
ascertaining whether the plaintiffs’ goods 
were known 8s kamalchap The suggestion 
was that this witness and most of the other 
witnesses were wholesale traders, that the 
plaintiffs’ goods would be sold by them with . 
reference to the numbers stamped on them 
and that the expression kamalchap by 
itself was not in use and would convey nq 
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= “lu to the kind of goods which a customer 


ight want. It is, however, certain from 
the statements of this and other witnesses 
and also manifest from the admissions of 
the defendants’ witnesses, which we shall 


-; examine at the proper moment, that the 


. kamalchap or lotus print was recognised as 
. indicating and referring exclusively by 
goods of the plaintiffs’ manufacture and 
that the quality and the size of particular 
goods were indicated by the numbers im- 
ressed on the cloth or individual garments. 

e can geo no reason to doubt that the 
wholesale dealers would be well aware of 
the name that was borne by the plaintiffs’ 

ds and given to them by the purchas- 

. Ing public in general and this same 

remark applies with greater force to the 

retail seller in daily touch with the ultimate 
consumer. 

The plaintiffs’ agent in Cawnpore was a 
most important witness. His firm sells cloth 
worth about 28 lakhs of rupees a year, for 

. the plaintiffs in the Oawnpore market. He 
« stated that the plaintiffs’ goods went by the 
.name of kamalchap. He also said that the 


- goods ofthe plaintiffs were known in the 
: Bolhi market, not only as kamalchap but: 


also as phulchap (flower pony: Capital 
was sought to be made, by the defendants, 
out of the fact that the expression phulchap 
was not mentioned in the plaint and, at 
one time, the impression was sought to be 
. ‘ereated in the mind of the Court, that this 
allegation of the plaintiffs that their goods 


' , »were also known as phulchap was an inven- 


tion put forward since the filing of the. 


plaint. This, however, is not correct. The 
very words 
plaintiffs in the original notice gent by the 
plaintiffs to the defendants, asking them to 
desist from using a lotus and other designs 
* gimilar to those of the plaintiffs. It is 
quite easy to understand why the plaintiffs’ 
goods should have come to be known as 
phulchap as well as kamalchap. It is by 
.no means certain that a large proportion 
of vi would know that the coloured 
Jabel and the oval indicated that apecies of 
flower known as kamal and, therefore, they 
would refer to it by the generic name as 
phul. The, attempt of the defendants to 
establish that the lotus was a commonly 
used design failed. gu two such flowers 
were benda eba (Ex. 8. N. 1 and Ex: 8. N72) 


and no history was given of either of them, ' l 


The register of the Mill Owners Associs- 
tion, Volume II (containing names bearing 


hulchap were used by the: 
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. lettera N to Z) was produced in Court and 


out ofthe 314 deeigns it contained, there 
was not one which bore any resemblance 
toa kamal ora lotus' except the plaintiffs’ 
designs as therein recorded. The evidence 
of Delhi witnesses examined before us 
and of witnesses examined on commission 
clearly shows that the plaintiffs’ goods have 


. an alternative name of phulchap and this 


fact willhave an important bearing when 
we come to examine what the defendants 
did in order to appropriate a portion of the 
plaintiffs’ trade, 


‘The association of phulchap with’ the 
plaintiffs’ goods was brought out clearly by 
the witness Sri Newas. Just’as in the case 
of the previous witnesses, his firm does an 
enormous annual businessin the plaintiffs’ 
goods selling some 17 lakhs of rupees worth 
each year, (i. e., about £115,000). Indeed, 
he said that the word phulchap was really 
more in use than the word kamalchap and 
we accept this evidence on this point. 
Incidentally, it may be mentioned here, 
that dealers in the plaintiffs’ goods in Delhi, 
Oawnpore and in some other places are 
known as ‘Nagpurwalas’. This statement 
is necessary to understand the evidence of 
certain witnesses and one document by 
which acustomer demanded plaintiffs’ goods 


as those of ‘Nagpurwalas. ^ 


The next witness was Onkar Nath. He 
comes from Amritsar. He is a member of 
a. firm known as Ram  Narain-Kishen 
Dayal, who deal in plaintiffs’ goods. He 
swore that the plaintiffs’ goods were known 
in Amritsar either as kamalchap or as 
phulchap and that all the. goods handed by 
him bore a kamalin one form or another, 
i. e., coloured lotus flower or oval. He added: 
"Everybody knows the plaintiffs’ goods by 
the kamal flower on them.” ‘ 


In cross-examination he said: that ‘most 


“people purchasing goods did not know the 
. names of. the Swadeshi Mills or of Tata & 


Co. He added that both retail and wholesale. 
purchasers knew that the kumalchap or 
the .phulchap were the. distinctive - marks 
of the. plaintiffs’. goods. Other witnesses 
on the point are:— ' 


. Kishen Ohand ` 


Atma Singh berem ‘Amritsar, . 
Milkhi Ram 
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Sheo Dat Rai ^) 
. Bansi Dhar | 


? From Cawnpore 


Ram Chander : 
Bhyam Sunder Lal } From Delhi. 

_ They are respectable and trastworthy 
witnesses and unshaken in any degree 
in oross-examination and we accept their 
evidence. 

Before leaving the plaintiffs’ evidence we 
should call attention to a curious circum- 
stance which arose in four instances when 
the witnesses were identifying the exhibits. 
According to the usual practice, the wit- 


nesees, awaiting call, were out of Court and. 


presen a were unaware of the evidence 
given in the box by previous witnesses. 
The three designs of the plaintiffs were 
in & brown paper covered book (Book I) 
and the alleged infringing desi were 
ina book similar in all outward respecta 
(Book IN). Exhibit G (the defendants’ 
trefoil) was held up to the witness Onkar 
Nath, he then being about 4 feet away 
from the book. The light in the Court was 
brilliant. He said: "I have seen this mark 
on hundreds of pieces of goods of plaintiffs’ 
manufacture," Whenit was pointed out to 
him that it was in fact the defendants’ 
trefoil he was not at all prepared to admit 
the mistake, seemed to suspect a trap, 
Ex. G was then put into his ‘hands 
and he said “I now see the name of defend- 
ant upon it.” 
for comparison and said: '""If one cannot 
read the words on Exs. F and G one is apt 
to be deceived. Ihave been seeing Ex. F 
for the last 15years and am quite familiar 
with it. I am quite familiar with the shape. 
If I do not rend the Hindi letters on it then 
Iwill have to look at it carefully and then 
I will be able to say ifitis the mark of the 
laintiff" Another witness, Kishan Ohand 
ehan, who has for seven years been selling 
very large quantities óf the plaintiffs’. goods 
was also shown Hx. G and said that it was 
not the defendants’ mark. Infact it was, 
and he, being able to read, at once recognis- 
ed his mistake when the exhibit was handed 
to him. 
. He it was to whom. Mr. Onkar .Nath 
showed some of the defendants’ goods bear- 
ing the alleged infringements at the time 


He was then given Ex. F ` 
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of their discovery. On this point he said: 
“At first I thought that what Mr. Onkar 
Nath was showing me was the face plate 
i e, the impresa) of the plaintiffs but when 

read the words I saw immediately that 
it was not the plaintiffs.” 

A third witness, Milkhi Ram, identified 
Ex. E and Ex. F correctly but when shown 
No. 3 in the ordinary sequence said: 
“That isthe imitation." No. 3 and No. 4, 
being respectively, the plaintiffs and defend- 
ants’ ovals, were then handed to him and 
he distinguished them correctly adding 
"the man who reads them willnot make a 
mistake, the man who does not read them 
is likely to make a mistake.” Under cross- 
examination Bansi Dhar was shown Ex. F 
and identified it correctly. Then he was 
shown Ex. G (the defendants’ trefoil design) 
and said: “This is the design of the 
Swadeshi Mills." Sir Tej Bahadur Sapra 
asked him not toread the print and the 
witness studying the design from a distance 
of about š feet said: “This exhibit is the 
defendants’ trefoil design.” . 

These mistakes made by men accustomed 
to handing large quantities of the plaintiffs’ 
goods over a long period of time are, in our ' 
opinion, significant. There can be no doubt 
that the mistakes were genuine and were 
corrected immediately, not by a recognition 
of difference in outline but by the reading 
of thetext. It isthe plaintiffs’ case that 
the defendants have achieved a large measure 
of their success in disposing of their goods 
by reason of the illiteracy of 90 per eent. of 
the population, who have in their minds a 

e general ideaof the lotus flower, oval 
and trefoil and ae unable to read 
are at once attracted by the similarity of 
the defendants’ designs and are satiaged 
that they are the goods of the same manu- 
facture as they have bought in years past. 

“Bir witnesses of the defendants admit- 
ted that kamalchap stood ferthe plaintiffs’ 
goods. Murli Dhar, from Oawnpore, in 
his exandination-in-chief tried to show that 
the plaintiffs’ goods were known in the 
market by numbers alone. Later, he ad- 
mitted, that he knew Ex. E to be the 
plaintiffs’ label and the impressions Exs. 
3A and F as plaintiffs’ oval and trefoil. In 
cross-examination he was asked why a 
label was employed, not only by the plaint- 
iffs, but also by the defendants and other 
manufacturers of cloth. The witness be- 
gan by saying that the label was meant 
to beautify the stuff and that, in the opin- 


. cloths, 
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ion of the witness, was the only object of the 
label. He, however, did not adhere to this 
palpable absurdity and, in the next sen- 
tence, admitted that every mill used its 
own peculiar ticket (label) lest its goods 
should be confounded with the goods of 
another mill Further on, he said that 
when he found an article of cloth bearing 
the coloured lotus label (Ex. E) he knew 
at once that ib: was the manufacture of 
the Swadeshi Mills, and further that if 
anybody asked for kamalchap goods, he 
would know that he wanted the goods of 
the plaintiffs’ manufacture. His evidence, 


therefore, materially built up the plaintiffs’ 


cage, 

The second witness, who is a broker em- 
ployed by a firm which sells defendants’ 
mitted in cross-examination that 
if anybody asked for kamalchap goods he 
would, as a broker, take the customer to 
the shop of Nagpurwalas, that is to say, 
to the sells the plaintiffs’ cloth 
at Cawnpore, viz, Ram  Narain-Kishen 
Dayal, or to any other shopkeeper who 
might sell plaintiffs’ goods. Similarly, 

adan Lal, who sells the aateridaata’ goods 

d that tickets or labels were attached 
to indicate the manufactures and that he 
would be able to tell who were the manu- 
facturers of a certain article,ifhe knew 
their ‘picture.’ He added that if he looked 
to the ‘picture’ without reading the print, 
he would be able to recognise the picture 
as plaintiffs, 

Ram Ratan in crogs-examination said 
that on seeing, on any goods, the coloured 
lotus label (Ex. E) he would know that it 
was the manufacture of the plaintiffs, 

Jhe witness Mannu Lal described how 
the productions of various milla were 
ER by the labels or prints they bore, 

e. g., the ‘tailor print, and similarly that 
plainti ' goodg were known as kamalchap. 

The last witness of the defendants on 
the point, viz, Mahabir Prasad, made a 
somewhat sinister admission, namely, that 
if anybody asked for phulchap goods 
from him he would put before the customer 
the goods manufactured both by the plaint- 
iffa and the defendanta and ask him to 
make his choice. 

We have for the foregoing reasons nri hesi- 
tation in holding that the plaintiffs’ goods 
have acquired the trade name of kamal- 
chap in the Indian market and among 
the general purchasing publie, The fail- 
ure to include the words phulchap in 
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the plaint was due to an oversight. Had 
they been included we should have held 
that the plaintiffs goods were also known 
by that alternative name. 

lasues Nos. 8, 5 and 6. — These three issues 
can conveniently be grouped together, The : 
photograph Ex. 3, bearing the date on ' 
19th of May, 1926, is & reproduction of the 
label and impressions used by the plaint- 
iffs and the defendants respeotively, the 
three impressions on the left being those 
of the plaintiffs and on the right those of 
the defendants, In examining them a dis- 
parity in the size of the ovals will be 
noticed. In fact the enlarged oval of the 
plaintiffs was selected for the photograph 
because the impression of No. 3 waa faint. 
No, $ and No. 4 should be compared to show 
the slight actual difference in size between 
the ovals of the plaintiffs and defendants. 
Similarity being a matter for the Court, 
we decided not to allow any evidence as 
to the opinion of witnesses on this ques- 
tion—mde 8. 45 of the Indian Evidence Act, 
and Payton & Co., Ltd. v. Snelling Lam- 
pard & Co. (1). 

It will be noticed that the two top pic- 
tures are both of & lotus. It has been 
conceded by Mr. Kamlapat, the head of 
the firm the defendant No. 1, andthe Ohair- 
man of the Board of Directors of the de- 
fendant:No. 2, and by his son Mr. Padam- 
pat, one of the directors of the defendant 
No. 2, that their label (Ex. D) does repre- 
sent a kamal (lotus). The similarity be 
tween the two pictures at the top lies pro- 
bably only ina this that both representa 
lotus, The two middle pictures, the two 
trefoils, are, no doubt, again similar but 
with this difference that the defendants’ 
picture on the right hand is alittle more 
elongated than the plaintiffs’ picture on the 
left. .At the bottom are the two ovals. 
The similarity of the appearance is appar- 
ent, The differenca is this, that while the 
defendants’ oval contains arosebranch with 
a flower the plaintiffs on the left contains a 
lotus and the defendants’ péádiment under 
the oval contains the word phulchap in 
hindi, while the plaintiffs’ pediment on 
the left contains ‘the word kamalchap in. 
Gujrati character. There is a difference in 
the letter press also and there are similar. 
differences in the letter presses of the two 
geta' of pictures above the ovals. Examples 
of the actual appaaranoee of the cloths with 

(D) ey A 0. 308,70 LJ. Cb. 614; 85 L. T. 287; 
17 R.P. 628. 
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the oval and trefoil of the plaintiffs and 
defendants respectively are shown by Ex.K, 
P.18 and Ex. K. P. 19. . 

Before we consider the question of simi- 
larity and the question whether ds of a 
similar character bearing the defendants’ 
impressions are likely or not to pass off as 
GODHA manufactured by the plaintiffs, it wiil 

e worth our while to e e the history 
behind the defendante' designs. 

The plaintiffs say that their great volume 
of trade in Cawnpore, Calcutta, Delhi and 
elsewhe but especially in Oawnpore, 
attracted the attention of Mr. Kamlapat, 
the proprietor of the firm J uggi Lal-Kam- 
lapat and he determined to go into the cloth 
manufacturing trade and to enter into com- 
petition with them. To that the plaintiffs 
take no exception. Their case, however, is 
that the defendant firm sought to obtain 
and did, in fact, obtain an immediate market 
for their goods by a close imitation of their 
‘designs and that this was done intention- 
ally and as part of a campaign of imita- 
tion. ý 

The evidence shows that Mr. Kamlapat 

and his family have been resident in Cawn- 

ore for many years. At sometime in 1922 

e decided on thia new venture, He ereoted 
mills and manufactured various kinds of 
eloth and garments and in particular cloth 
and garments closely approximating in 
quality and appearence to the five particu- 
ler kinds by which practically the whole of 
the plaintiffs: trade in Oawnpore was built 
up and maintained. Of this also the plain- 
tifs make no complaint recognising it as 
an every day incident of trade. i 


The evidence establishes that at first Mr. 
Kamlapat used the design ofa shrubina 
flower pot. Shortly after he took. the f 
of the goddess Lakshmi, at times dented ak 
times standing. 


Then on the 30th of June, 1922, he wrote 
to Messra. Hate & Oo., a firm of engravers 
and colour printers at Bombay, and wanted a 

uotation for a large number of labels. “The 
design is to be a Lotus Flower of dark red 
colour and the background should be the 
colour of water.” A rough sketch was en- 
closed. After some immaterial correspond- 
. ence, Messrs. Hate & Co. wrote on the 
18th of July 'that the lotus design was the 
property of the Swadeshi Mills (the plaint- 
iffa) and expressed regret that they could 
not copy or make another lotus design and 
requested Mr. Kamlapat to suggest any 


`~ 


` decided to stamp his 


. $59 
other design. Messrs. Hate & Co. had apBkenr 


of the lotus design having been "regis! Nose 


by the plaintiffs and Mr. Kamtapat, on the ^. 


21st of July, asked for “one ticket of that ^ 


M 


design for our inspection.” In the witness ` 
box Mr. Kamlapat admitted’ that he had 
seen the red and pink coloured lotus flower 
r B) of the plaintiffs hundreds and hun- 

reds of times before June 1922. In reply 
Messrs. Hate & Co. are said to have sent the 
defendant the all blue label of a lotus flower 
which is a design very rarely used and - 
then only on fancy and unbleached cloth. 
The sending of thisbluelabel by Mesars. Hate 
& Co. resta upon the evidence of Mr. Kamla- 
pat alone and it is curious that Hate should 
not have sent the usual dark red and pink . 
label of the plaintiffs when it was owing 
to a request for a lotus of a dark red colour 
that they had raised objection. If in fact 
the blue label was sent, Mr. Kamlapat may 
have thought that the plaintiffsfhad failed 
to register the dark red and pink design 
and attaching some fancied value to regis- 
tration may have thought he could steal a 
march upon the plaintiffe by adopting an 
imitation ofitand “registering” it. However 
that may be a fortnight later, Mr. Kamlapat 
gentto Méasrs. Hate &Oo. a design which was 
the copy from which was printed (Ex. D 
the first of the alleged infringements, an 
the defendant firm and the defendant Oom- 
pany have used between December 1922 and 
December 1925 no less than 6,05,310 of thess 
coleured lotus labels on their goods and 
as can be seen by the figures, their sales 
immediately increased. Pleased as we be- 
lieve him to have been with the success 
achieved by his coloured lotus label, he 

goods with an oval 

and pediment and also with a trefoil d&sign 
and on the 19th of July, 1923, he wrote to 
Messrs. Ganguli & .,. enclosing two 
sketches for blocks. Blocks were made an 
the impressions are No.” 4 (the oval) and 
Ex. G. In a letter of the 25th July, 1923, 
Mr. Kamlapat directed the engravers that 
the line round the flower in the oval design 
should be zigzag and this, in our opinion, 
is one instance ámongst many in which in 
the preparation of the designs Mr. Kamla- 
pat was making careful and calculated 
differences. ' 

Neither the defendant frm nor the Oom, 
pany kept any record of the particular kin 
of cloth or garments on which one or othd 
or both of these two marks were impresse® 
but itis not disputed that they were used 
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on an immense number of goods as the 
sales accounts establish. 

Sir Tej Bahadur Sapru, who appeared for 
the firm, opened Mr. Kamlapat's cage along 
the only line which was possible. He said 
that Mr. Kamlapat knew that the plaintiffs 
had been SURE business in ‘Cawnpore for 
many yearsand was aware of their pros- 
perity and was also familiar with the 
labels used by them,that ‘When he devis- 
ed these things he believed and ‘honestly 
believed that he had created designs with 
essential differences”; that his designs were 
not calculated to deceive'and that even as- 
suming a remarkable similarity there was 
no reasonable likelihood that such designs 
would deceive. 

That was not at all the way in which Mr. 
Kamlapat atthe outset presented his own 
case and he was only driven into that posi- 
tion by crows-examination. He had pre- 
viously been invited to study the 314 designs 
in the register of the Bombay Mill Owners 
Association. He went through them with 
care and agreed, that, save for the plaintiffs’ 
designs which were in'the register, there 
was no design of a lotus flower or oval or 
` trefoil or any design in any way resembling 
any of these three marks. We regret to 
have to say that Mr. Kamlapat showed 
himself an untruthful ‘and dishonest wit- 
neas. In examination-in-chief he answered 
the questions intelligently clearly and to 
the point but under cross-examination such 
were his evasions that in more than half 
of the questions put to him, a member of 
this Bench had to intervene after his first 
answer had been given and frame the ques- 
iion in alternative ways so a8 to endeavour 
to elicit the plain answer to the original 
plsin question. To such a length did this 

o that it became the practice for the 
final answer 'to be repeated by the Judge 
*and agreed by Counsel before it was put 
upon the records The following 'extracte 
from his evidence will demonstrate the dis- 
honesty of his methods and of his evi- 
dence. i . 

He said that “a trade mark does not help 
to sell goods at all”, but he made ‘the 
most important admission “since I ‘began 
to use the coloured lotus flower my goods 
began to sell better," He said that before 
choosing his designs he had seen the 
plaintiffs’ marks on their goods hundreds 
and hundreds of times, that he ‘deter- 
mined’ to have alotus flower, that he knew 
he plaintiffs were selling goods in Oawn- 
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pore with the lotus label and that they 
were doing a large trade, aboat 200 lakhs 
in the years between 1914 and 1924. He 
gave several reasons for using thelotus, “I 
put‘ the coloured lotus flower on for the 


I use the coloured lotus flower......... I do 
so because itis a pretty pipture." He said 
it was a “pure accident” 


iffs that he “recollected” that s his goods , 
er and were 


trefoil. 

The ‘pure accident’ theory was somewhat 
undermined by his subsequent admission 
that he “borrowed” the idea of the trefoil 
from plaintiffs’ marks “Irom seeing it on’ 
plaintiffs’ goods." He said he could give 
no “special reason” why he chose the oval 
with pediment und the trefoil. Eventuall 
he brought himself more into, agreemer 
‘with the sensible line adopted by Couhsel 
in his opening. f "i 

In substance it came to this that'he "bad 
inténtionally copied the designs of the 
plaintiffs ““WhenI made all those differ- 
ences which I have pointed out, I did think 
that the Swadeshi Mills would have no cause 
for complaint."......... "We had made differ- 
ences in each design which we thought took 
away any imitation" Whilst being per- 
fectly ready to giveup the oval with pedi- 
ment and the trefoil he maintained ‘his 
Tight to the use of the coloured lotus flower. 
He concluded his evidence by saying “when 
I put my kamal flower on with its differences 
from the flower of the plaintiffs I knew 
thers would be competition: and that was 
my intention.” “I think the differences I 
have made in Ex. D when compared with 
"Ex. E are such fhat the law will allow nie 
to use it.” It will benoticed that on many 
of the cloths which have been exhibited 
there is the figure of the goddess Lakshmi 
which has been and is being widely used 
by the defendants. An illuminating inci- 
dent occurred when the defendants put 
forward a coloured design (Ex. K. P. 25 
which on cross-examination was admit 
by the defendant tobe the mark of the 
Gujrati Soinning Mili, & drm of old stand- 


i 
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ing.: "The coloured picture" he said “of 
theirs is identical with the picture I stamp 
on my cloth,” (vide Ex. P. P. 3). 

“Mr. Padampat, the son of Mr. Kamle- 
pet and a Director of the Company was 
called. Heis a man of high intelligence 


and was not prepared to agree with, his. 


father that a trade mark was of no value. 
On the other hand he said that the coloured 
lotus flower was no doubt of very great 
commercial value to the plaintiffs, arising 
from its use year after year and the increas- 
ing volume of sales. Whilst he was willing 
to give up the oval and ‘pediment and tre- 
foil he objected to discontinue the use cf 
the coloured lotus flower because they had 
used it on their goods since December, 
1922, and it had become their trade mark. 
When asked about the five classes of goods 
which it is alleged that the defendants 
particularly selected for competition. with 
the plaintiff he accepted the plaintiffs’ 
figures of sale in Cawnpore from the lat of 
July, 1922, to the 31st of March, 1926, as 
Rs. 10,345,293. 

The effect of Mr. Kamlapat's evidence 
is quite clear. He intended to adopt the 
very valuable designs ofthe plaintiffs .and 
by careful examination and study evolved 
other designs of a like nature which he 
thought were such as the law would allow. 
That he did so with the object of obtaining 
part of the trade of the plaintiffs by passing 
off his goods as and for theirs, admits of no 
doubt, That he succeeded'also admite of no 
doubt, 

At sometime or other he must have heen 
advised that his only chance of retaining 
the valued coloured lotas fiower was to 
jettison the oval and pediment and the 
trefoil. It was, no doubt, suggested, and 
it is no doubt hoped, that the Court will 
say that there existanch differences in the 
coloured lotus pictures as to diséntijle the 
plaintiff to relief on this branch of the 
~ case In considering the English authori- 
' ties we shall have to be, extremely carefal 
always to bear in mind that the percentage 
of illiteracy in this country exceeds y0 per 
cent of the population and that English, 
Hindi and Gujrati charactera convey no- 
thing to the unlettered, This case comes up 
for decision at a moment when high hopes 
are being entertained of the development 
of India’s great natural resources. For 
that purpose capital must be unlooked'and 
some guarantee given that a business labor- 
Gusly ‘built up shall not be subject to 
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invasion at the hands of an unsorupulous 
rival. As regards letter press we think 
that the only present standard that can 
safely be set up is wholly to disregard 
differences of name and description in 
those trades where the article is sold in 
great quantities to the illiterate rural or 
urban population. Before we consider the 
cases, we should clear the ground by point-- 
ing out that, although the question was 
raised in the written statement, as to how far 
the plaintiffs were entitled to an exclusive 
right toa trade mark, (vide Issue No. 3) noth- 
ing was said in argument to show that the 
plaintiffs, by continuous user of the repre- 
sentation of a kamal, were not entitled to 
use the same and to stop the defendants trom 
using it in a manner likely to prejudice 
the plaintiffs. It is not, therefore, necessary 
for ue to cite any authorities in support 
of the well-known principle that in a 
country like India, where there is no Statute 
for registering trade marks, a right to a 
trade mark is acquired by user. ə take 
it, therefore, that the plaintiffs have a 


- title to the trade mark of a-kamal or lotus 


and that the only question before us is, 
whether the defendants are entitled to 
use theirlotus or not. The first case cited 
by Sir Tej Bahadur Seth is the case'of 
Blackwell v. Crabb (2). The head-note rung 
as follows:— 

“The Court will not restrain the use of 
a-label on the ground of its general 
resemblance to the trade mark of another 
manufacturer, if it is different in points 
which a customer would look at in order 
to see whose manufacture he was purchas- 
ing.” . 

The judgment is very short and was 
given on an ‘interlocutory application for 
injunction to restrain the defendant from 
using the labels. The Vice-Chancellor 
remarked “that the case was to be decided 
by a mere inspection of two» labels, Then. 
he proceeded to state that there were 
similarities and there were also great differ- 
ences. It appears that the plaintiffs in 
the case were the well-known manufacturers 
of pickles and their case was that. the 
defendant had-got up a label similar to 
theirs in order to cut into their trade. 
Vice-Oháncellor Wood proceeded to point 
out the differences.in the two labels and 
then said:— 

“The defendant's name is printéd on hig 


(2) (1867) 36 L. J. Oh. 504. 


362: 


label at’ least as large as the plaintiffs is 
on theirs. The plaintiffs’ address is on their 
label, and there is no address on that used 
by the defendants." 

As to the Royal Arms used by both the 
parties he remarked that the use was 
common amongst tradesmen. He added: 

“Thus it is difficult to say where the imita- 
tion begins, but the important question is, 
what a customer is likely to look at?...The 
nameis thething which a customer would 
look-at, and this is conspicuously different.” 

‘The case proceeds on the true assumption 
that everyone wishing to buy the article 
would by virtue of being able to read atonce 
seo "Orabb and Company” conspicuously 
printed and would realise instantly that he 
was being offered a' próduct of a firm other 
than that of Blackwell. 

The next case cited was Leather Cloth Co. 
v. American Leather Cloth Co. (8). The 
report of the case shows the two labels of 
the two contesting parties anda glance at 
them shows marked dissimilarity. After an 
examination of the two marks of the parties, 
one appreciates why their Lordships agreed 
that the decree of the Court of Appeal, 


dismissing the plaintiff's suit, should be up-. 


held. Lord Oranworth says at page 535*: 

“The defendant’strade mark is certainly 
not the same as that used by the appellants. 
But is it only colourably different? I think 
it is go different as to make it impossible 
to say that it is substantially the same. 
No general rule can be laid down as to 
what is or is not & mere eolourable variation. 
Ali which can be done is to ascertain in 
every case,asit occurs, whether there is such 
a resemblance ‘as to deceive a purchaser 
using ordinary caution.” 

,eHis Lordship then went on to deseribe 
the points of similarity and the pointe of 
dissimilarity &nd then remarked: 

“The name ofthe Company is different. 
The word “Oroakett' is prominently erhibit- 
ed twice in the plaintiffs’ upper half, not 
once in the defendants’. No one taking 
the trouble to read the two oan say that he 
would be deceiyed.” ! . 

Again in this judgment we see the 
emphasis laid upon the accepted fact of 
ability to read and the protection which 
literacy affords to the public. As remarked 
by his Lordship, no general rule can be laid 
down as to what is dr is not a mere colour- 

(3) (1885) 11 H. L. O. $35; 35 L. J Oh. 53; 11 Jur: 
N.B) 513; 1? L, T 742; 13 W. B. 873; 6 N. R. 209; 

1T R. 1435, 146 B. R. 248. 


“Page ot (1885 





SWADHSHI MILLS OO. LTD., BOMBAY v, JUGGI LAL KAMALPAT. 


[99 L O. 1927] 


able variation. In other words, the standards 
differ and education is one of the factors. 
Quite apart from inability to read, we are 
satisfied that most of illiterates in this 
country are so untrained as to eye and 
brain in the reading and understanding of 
‘pictures that they would be quite unable 
to point out, for example, the difference 
in the two coloured lotus pictures of the 
plaintiffs and defendants even if put side 
by sida before them and wholly unable 
to carry the essential .characteristica of 
either of them in their mind. They would 
know nothing more than that they wanted 
a cloth with a red coloured flower gummed 
or affixed to it. As illustrating the 
inability which villagers feel to look after 
themselves in towns and to carry through 
so simplea transaction as the purchase of 
a few rupees worth of goods it was proved 
by Kishan Ohand Behan and referred to: 
by other witnesses that a class of man by 
name arhatia, exist, who go out to the 
villages and collect 10, 20 or 50 people 
who want to make purchases. He conducts 
these men tothe town and takes them ta 
the shops and helps them in their purchases. 
Bansi Vhar also spoke of villagers coming 
to his shop accompanied by the commission 
agents or brokers. We were then referred ~ 
to Singer Manufacturing Co. v. Loog (4). 
In thie case, it &ppears, the defendants 
had got up a sewing machine similar to 
that known as Binger's. The defendants 
were said to have endeavoured to obtain 
and to have succeeded in obtaining; for their 
machines, some of the reputation attaching 
to the plaintiffs’ manufacture. The plaintiffs 
succeeded, in their claim, in part. The 
defendants had sold machines with a 
brass plate or label attached to them 
similar to the trade mark of the plaint- 
iffs. They were restrained from using 
the plaintiffs’ trade ‘mark and there the 
litigation ought to have ended. But the. 
plaintiffs objected to the use, by the de- 
fendants, of the very name 'Binger' in 
certain advertisements and, before the House 
of Lords, the plaintiffs contended that the 
defendants should be restrained from using 
the name Singer, in any way whatsoever. 
Their Lordships held that the use of the 
word ‘Singer’ was in: no way, misleading 
and dismissed the appeal. It appears that 
the defendantscompared their own machine 
with the Singers, in the advertisements, 


4) (1883) 8 A. O, 15; 58 L.J Oh. 481; 48 L. T. $; 
AE 
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and told the public in general that their 
machine was a better one and they also 
said that the system they had adopted. 
hie the ‘Singer System.’ 
right of the plaintiffs had been infring- 

rd Selborne in his judgment said: 

M hs imitation of a man’s trade mark, 
in a manner liable to mislead the unwary, 
cannot be justified by showing, either that 
the device or inscription upon the imitated 
mark is ambiguous, and capable of being 
understood by different persons:in different 
ways, or that a person who carefully or intel- 
ligently...studied it might not be misled.” 

Bir Tej Bahadur quoted from Lord Black- 
burn’s judgment to be found at pages 34 
and 35* of the report, where his Lordshi 
remarked that the defendant was not te 
ing people that the machines sold by him 
were Singer's machines nor was he using 
a name similar to Singer's. The quotation 
was relied on to show that as the defend- 
ants were not using plaintiffs’ name they 
were not liable. The comparison is nota 
good one As we have pointed out the 
names stamped on thecloths serve in the 
vast majority of cases to convey no mean- 
ing at all. Evenif the contrary be alleg- 
ed, the defendants in the case before us 
did ase the word phulchap which had been 
used in connection with the plaintiffs’ pro- 
ductions. 

Boord v. Bagots, Hutton & Co: (5) was a 
case strongly relied on by the defend- 
ants. This case arose out of the respondents’ 
application to register their trade’ mark, 
The application was opposed by the ap- 
pellanta. The Com-ptroller-General, who 
heard the application, allowed it. There 
was an appeal to a Single Judge who dis- 
missed the application. The Oourt of Ap- 
peal reversed the judgment of Neville, J., 
amd on appeal was taken to the House of 
Lords. The applicants were the manufac- 
turers of a liquor and they adopted for 
their trade marka cat in boots on snow. 
The objectors had been using as their 
trade mark for the liquor (gin) manufac- 
tured by them, a cat on a barrel. The 
question arose whether the use of the 
` piature ofa cat was likely t» mislead any- 
body into purchasing defendants’ liquor, 
for hat ofthe plaintiffs. Lord Buckmaster, 
L. O, pointed out for certain reasons, gin 
was popularly known as ‘Old Tom’ and 
that ‘Tom’ -came to be associated with the 
db tr A O. 382, 85 LJ. iu. 009; 115 L. T. 

357; 32 T. L. R. 683 
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cat and that a cat was generally used as 
& symbol for gin. His Lordship went on 
to remark (page 386") that no one gould 
venture to say that one mark could reason- 
ably be mistaken for the other. It was 
conceded before their Lordships that it 
was impossible that any deception was 
likely to occur in the United Kingdom by 
the label adopted by the applicants. The 
question that their Lordships had to decide 
was whether the adoption’ of the label by 
the applicants was likely to injure the 
opponent's trade in the East. His Lord- . 
Bhip found that, in their evidence, the 
witnesses for the appellants drew no dis- 
tinction between the United Kingdom and 
other, markets. Then his Lordship ‘dealt 

ith the argument that-in the East people 


uid not read and they purchased accord-, ` 


ing to the mark the articles bore. In view 
of this argument he made observations 
which have Kei relied upon by the defend- 
ante. They 

“The fo dlE- of this evidence, therefore, 
establishes no more than this—that the 
natives buy according to the mark and nof 
according to the words, and that they look 
to the mark for the purpose of seeing what 
it is they buy. If they really look to the 
mark, deception is impossible, and the 
only way in which it could arise would 
be because people would ask for goods 
as the ‘Cat’ or ‘Cat Brand’ goods. and 
traders, knowing that these phrases meant 
appellants’ goods, would deliberately supply 
goods that were not the appellants simply 
because the label happened to bear the 
mark of cat, though it was totally distinct 
from the cat which forms part of the appel- 
lants’ device, etc.” 

Then his Lordship farther said: e. 

“I ses no reason to attribute such conduct 
to the dealers nor the innocence to the 
consumers, and if it occurred the wrong 
done to the appellants would be one for 
uen they "n ae 2 seek a remedy 
in the Oourts within ae 
the offence was ah ACY uno is, 
my mind, no reasonable probability of aes 
such deception arising, nor will the regis- 
tration of the mark place in the hands of 
dishonest traders a ready means of fur- 
thering a course of deceit.' 

The question is how far these observa- 
tions are applicable to this case., To start 
with, it was conceded that no deception was 
possible in England. Then a purely eae 


thetical cage was put Before their Lordshi 
*Page of (1916) 3 A. OEL] 
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' The ‘applicants had not:yet sent their 


goods to the eastern market'for sale, and 
it was no part of the applicants’ case that 
the defendants ‘had recently and dishonest- 
ly copied their label. Farther, Lord -Buck- 
‘master indicated that if any deception was 
tpractised it would be for the Court within 
whose jurisdiction the deception was prac- 


` ttiBéd to take cognizance of it and it was 


‘not’ for their Lordships to take cognizance 
of «that sort of possible deception, Every 
igase of passing off must ‘be decided on its 


‘own circumstances 'and"no decisien'can be. 


‘hore ‘than: a guide as to the-general prin- 
ciples-tobeapplied. This case was followed 
up inthe ‘argument, by that ‘of Payton 4 
Co.,Ltd. v. Snelling, Lampard & Co., Ltd. 

(E. This case, as the note of the reporter 


5 A out, laid down no-rule of law beyond 


thia; that it is the function of the Judge to 
Say whether two designs were similar and 
it was not for.a witness'to express en opin- 
ion on the point. In this case, the manu- 
fgoturers of coffee, sold by Ahem as ‘Royal 

ee ' took exception to the get-up of the 

e coffee -sold as "Flag Coffee.’ 

den rdships were agreed there was no 
similarity between the get-up and disag- 
reed with the suggestion that when Royal 
Ooffee was asked ‘for Flag Coffee would be 
wrapped up in paper with intention to con- 
csal ‘its identity and fraudulently made 
over to a customer desirous of purchasing 
Royal Ooffee. When ‘once it is conceded 
that ‘the get-up is not similar, -nothing 
further need be said -on the point. It is 
true that their Lordships remarked that.the 
defendanta,could not be held liable for‘any 


fraud that might be practised by the retail. 


sellers. ` But this remark must be taken 
with the fact that there was no similarity 
between the two kinds of goods. Lord Mac- 
nau hten said: — 
the first place the defendants did not, 
dg it seems to mê, ‘pass off or attempt'to pass 
off their goods as ‘the ‘goods of the plaintiffs 
..En the next place, it is perfectly clear 
that no‘human being has been deceived.. 
The third thing whichis perfectly clear i is 
this that...the: plaintiffs’ goods, if they have 
acquired ‘a title.. in the ‘market, the only 
title. which they can have acquired i is that 
of ‘ Royal Ooffee' while as regards defend- 
ants’ goods, if they have acquired or should 
uire a title in the market, it is or will be 


; the title of ‘Flag Ooffee.' " 


There remarks must be taken with refer- 


ence to the facte of tHe case and cannot be 
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detached from ‘the facts'to ‘be’ applied “to 
those ofan entirely different case. Here, . 
Mr. Kamlapat and the defendants Company: 
are not honest traders. They have de- 
liberately stolen the plaintiffs’ trade marks 
not one but three. They have as regards 
the.oval and trefoil intentionally used them 
in the same aequence. In doing this they 
have laid on themselves the burden of prov-. 
ing that their ractice is not likely to 
deceive others (see Sebastian’s Law of’ 
Trade Marks, 5th Edition, page 140 and- 
the cases referred to therein as authorities). 
The next -case sited on behalfof the de- 
fendants was'the.case of Birmingham Vine- 
gar Brewery Co. v. Powell (6). In this case’ 
the House of Lords affirmed the ds 
ofthe Court of Appeal. Their Lor 
decided that the plaintiffs’ age aan 


- known as “ Yorkshire Relish” had acquired: 


a reputation, which went to indicate that 
the article, ‘bearing the name, was of plaint- 
iffs' manufacture and held that under the 
circumstances, it was not open to the de- 
fendant to call his manufacture ‘ Yorkshire 
Relish,’ so as to induce purchasers into the 
belief that it wasan article manufactured: 
by the plaintiffs. This case in fact sup- 
ports the plaintiffs, by reason of the circum- 
stance that the plaintiffs: goods have acquir- 
ed the name of kamaichap and, therefore, 


the defendants have no right to. Use. & | - 


kamal as théir device or trade mark in 
order to induce-people to accept their goods 
as and for those of the plaintiffs. 

Sir Tej Bahadur Sapru quoted the-case of . 
Johnston v. Orr-Ewing (7) and tried to 
distinguish it. ‘His first. argument was that 
since this'judgment was delivered tHe trend 
of authority had gone the other way and 
the present state of authorities must be 
inferred from two of the cases pteviously 
cited [by him, viz, Payton d Co. Lid. v. 
Snelling, Lampard & Co., Lid. (1) and Boord 
v. Bagots, Hutton & Co. (8). We are clearly of 
opinion that such is not the case. We have 
tried to show that these two cases were de- 
cided on their peculiarfacts and have no bear- 
ing on the present case, On the other hand, 
the case of Johnston v. Orr-Ewing (7) fully 
supporta the plaintiffs’ case and we'have | 
only to substitute the necessary names and. 
descriptions of labels to make the judgment 
apply fully to the case before us. It ap- 


gf) OSD a. O. 110; 66 L. J. Oh. 785; 76 L. T. 


p (1882) 7 A. O. 119; 3I L.J, Ch. 797; 46 Le T 
316; 30 W. R. 417. 
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pears that the plaintiffs had been selling 
yarn, dyed: Turkish red, in the eastern 
countries with a device of two elephants 
with a banner between them... The defend- 
ants got up similar goods with a somewhat 
similar device and put them on the market. 
It was found that the defendants’ device 
was in some respect dissimilar to the plaint- 
iffa' device The Lord Ohancellor, (Lord 
Selborne), however, made the following 
observations (page 225*) :— 

“But although the mere appearance of 
these two tickets could not lead any one 
to mistake one of them for the other, it 
might easily happen that they might both 
be taken by natives of Aden or of India 
unable to read and understand the English 


language as equally symbolicalof the plaint- 


iffs’ goods." : 

It ib impossible to state the contention of 
the plaintiffs in more appropriate words. 
In the case before the House of Lords no 
deception in fact had been proved, nor has 
any actual case of deception been proved 
in the case before us. But his Lordship 
sought for an explanation, as we ourselves 
sought-in -this case, from the defendants 
as to-why the defendants should have 
adopted the particular device of the plaint- 
iffs. His Lordship says: 

“Nor au I able to conceive any satisfac- 
tory explanation, under all the circum- 
stances of this case, of the adoption: by the 
defendants of that particular device—two 
elephants at the upper corner of the ticket 
with a' cloth or banner suspended between 
them—knowing as they did the plaintiffs’ 
ticket, knowing also the character and cir- 
cumstances of the markets, and entering as 
they did upon this particular branch of 
trade with the direct objeot of competing 
with and underselling the plaintiffs, unless 
it was because they had a desire and in- 
tention to approach to ‘the plaintiffs’ trade 
marks as nearly as they possibly could. 
For such desire -and intention no motive 
can be suggested, except that of getting 
some -part of the benefit of the good-will 
and reputation of-the plaintiffs’ trade." 


. The plaintiffs in this case have been do- 
ing, a very large trade for a long time. 


The magnitude of their business will be: 


appreciated by the fact that from January 
1900 to December 1922 the value of the 
goods manufactured by them was -over 800 
lakhs or about 5$ million pounds sterl- 


ing, Their annual output is now nearly 
bags of (1882) TA. TH 


. Seb 


80 lakhs of rupees and of this they have 
been selling goods in Cawnpore alone to 
the approximate value of 28 lakhs of rupeea 
& year. The defendants started a mill and 
began to manufacture goods similar, at 
least in. five instances, to those of the 
plaintiff and began to mark them with 
some one or other of the ptaintiffs" marks. 
When the defendant adopted their design 
they knew that for years the plaintiffa had 
been selling, in the very market of Oawn- 
pore, goods with their own particular de- 
sign and they definitely modelled their 
marks upon those of the plaintiffs. No 
possible motive can be assigned for this 
conduct except an intention to cut intothe 
trade of the plaintiffs and to misappropriate 
some ofit to themselves. The slight dis- 
similarity in the two lotuses are-not, in 
our opinion, sufficient to give the defendants 
a right to rétain and use it, especially in 
ihe view, which we reiterate and em- 
phasise as a principal ground of our de- 
cision, that the letter press, both of the 
plaintiffs and defendants, are meaningless 
symbols to al’ but an insignificant minority 
of purchasers. 

‘In the case of Seixo v. Provezende (8) 
Lord Oranworth said at page 196*: . - 

."I do not consider the actual physical: 
resemblance of the two marks to be the sole 
question for consideration. „Ift the goods 
of a manufacturer, have from the mark or 
device he -has used, become known in the 
market bya particular name, I think that 
the adoption by a rival trader of any 


mark which will cause his goods to bear the: 


same name in the market, may be as much 
a violation of the rights of that rival as the 
actual copy of his device.” 


The case before us exactly fits into *the: 


observation of his Lordship. The plaintiffs 
have acquired a reputation on account of 
their trade mark and the defendants have 
no right to adopt a trade mark which can 
and will be described under. the same 
name as that of the plaintiffs’ godds. 


Severe] cases have been quoted on behalf’ 
' of the plaintiffs to substantiate the pro- 


position that no man hasa right to pass . 


off-his goods, by adoption of similar de- 
vices, as -the goods of another. The two 
cases previously referred to, Johnston v. 
Orr-Ewing (T) and Seizo v. Provezende (8), 
are PR to establish the plaintiffs’ right 
to gu as ; 

(8) (1886) 1 gi 192; 12 Jur. (x. 8.) 215; 14 L. T. 


-314, 14 W. R. 35 
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We accordingly hold that the defendants 
have by the use of devices similar to those 
of the plaintiffs tried to pass off their goods 
as those of the plaintiffs and that the 
plaintiffs have an exolusive right. to their 
designs and figures and are entitled to res- 
train the defendants from selling goods 
with & colourable imitation of the plaintiffs 
designs. 

Issue No. 8.—It has not been controvert- 
ed that the plaintiffs would be entitled to 
an injunction in the case of the other 
issues being decided in their favour. It 
is equally clear that the plaintiffs are en- 
titled to the delivery up of all the goods 
bearing designs and labels and figures 
similar to those of plaintiffs, in order to 
have these devices and marks removed. 
The plaintiffs have given up their claim 
for an account. They ask for damages 
alone. The question ishow are the dam- 
ages ta be estimated and what would be 
the arhount a to which the plaint- 
iffa are entitle r 

The last question is not free from difficulty 
and the authorities on the point are not 
unanimous. The text books (Sebastian, 
5th Edition, pages 253 and 254, Kerly, 5th 
Edition, page 530 foot-note) indicate that 
while in England the profits derived from 
the ‘sale by the defendant of imitated goods 
have been taken to be the measure of 
damages to which the plaintiff is entitled, 
in America the plaintiff has been awarded 
the profits which he would have realised if 
he had sold.the quantity of goods shown 
to have been sold by the defendant. We 
are of opinion that the profits made by 
the defendant cannot always be a true 
criterion -of damages awardable to a plaint- 


Unless @ rival trader commences his 
career, as did the defendant, by appropriat- 
-ing the trade marks of other firms, there 
must always bèsan initial period during 
which the goods have to acquire by their 
own merit, by advertisement and “drive 
a footing in the market. Good-will has 
also to be built. up. Time and money 
too are lost, through Jack of experience, 
as was undoubtedly the case with the de- 
fendants, who at the outset manufactured 
one class of goods which were toa large 
extent unsaleable. 

The ‘plaintiffs proved a very moderate 
figure of all round profit which they show- 
ed to be just over 9 per cent. Both par- 
ties were anxious to avoid an account as 
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it would in the circumstances have been 
almost impossible to dissect the variouB 
classes of goods manufactured by the de- 
tendants and to apportion the profits to 
those bearing the infringing marks. More- 
over, if the enquiry was to be held on the 
basis of general all round profit, there 
would have arisen the question as'to whe- 
ther anything like 27 lakhs had been spent 
by the defendants on the establishment of 
the business. 

That the defendants have succeeded 
materially in, cutting into the plaintiffs’ 
trade is clear. By consent, all the docu- 
ments filed by the parties are to be treated 
as ‘admitted subject to all just exceptions’ 
and the figures furnished:by them are to 
be treated as correct. The plaintiffs’ figures 
of sale of goods in Oalcuttashow a steady 
increase (Exs. B. D, 3 and B. D. 4) till the 
highest point was reached in 1s24. The 
next year's sale shows & marked decline, 
from 658 lakhs to 37 lakhs, The same is 
the case with the Cawnpore figures Ex. B. 
D. 2. In nine months ending 31st of March, 
1926, the plaintiff sold goods worth only 
17 lakhs, while the sale during the pre- 
vious 12 months waa 30 . 

The particular articles in which the de- 
fendants directly competed with the plaint- 
iffs &nd on which they put one or more 
ofthe infringing marks were suti, salita, 

r, markin and dhotts. 
' The defendants, in the short period of: 
some three years, sold goods 80 marked to. 
the value of no leas than Ra. 32,00,828. We. 
believe that we are acting generously to. 
the defendants in assuming that if these 
goods had borne the flower pot stamp or 
the Lachami design they would have sold 
40 per cent. of the total quantity. We think 
that this is a figure with whieha Jury of 
business men might fairly start, and that 
they might reasonably and properly give 
to the plaintiffs’ damages at the rate of 9 
per cent. upon the remaining balance of 60 
per cent. ' i à 

On this” basis, taking the round figure 
of sales at.32 lakhs, the damages come to 
Ra. 1,72,800. The actual apportionment of 
the damages is not a matter of practical 
importance, because the firm was the pro- 

erty of the Hindu family of which Mr. 

mlapat was the head and that same 
family hold in the Company shares of the 
value of néarly 260 lakhs out of a capital of’ 
27 lakhs. As the defendants’ accounts do 
not show how much of the 32- lakhs was 
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received by Mr. Kamlapat and by the Com- 
pany respectively, we propose to appor- 
tion the damages according to the ertent 
of business done by each defendant. These 
‘figures over the relevant periods are 
roughly Rs. 47,00,000 and Rs. 34,00,000 and 
60, 88 between the two defendants, the 
damages may be divided in the proportion 
of 47 and 34, On that basis the lability 
of the ist defendant wonld be Ra. 1,00,265 
and that of defendant No. 2 Rs. 72,535. 
These are, no doubt, considerable sums of 
money but damages are in every case pro- 
portioned to the injury done and we are 
satisfied that the defendants respectively 
made at least the amount of profit in which 
we &re casting them in damages. 

We, therefore, grant a perpetual injunc- 
tion restraining the defendants, 'their ser- 
vanta and agents from placing upon goods 
of their manufacture and from selling any 
cloth or individual garments to which 
there is affixed or stamped or otherwise 
applied any label or design which colour- 
ably imitates. 

I. Thecoloured Lotus 
Flower T E). 
IL The oval (No. 3). 
111. The trefoil (Ex. F). 

In view of the immense quantity of 
goods in the possession of the defendants, 
which bear one or more of the infringing 
marks and of the practical difficulties. at- 
tendant upon requiring these goods to be 
delivered to an officer of this Oourt, we 
(with theconsent of Counsel for the plaint- 
iffe) order the defendanta to remove or erase 
each and all of the said infringing marks 
from all cloths and individual garments in 
their poasession. This work is to be com- 
p by the 17th of July, 1926, on or 

efore which date Mr. Kamlapat and his 
Bon Mr. Padampat are to make a joint 
affidavit stating that this has been done 
and expressing their willingness to give 
the plaintiffs or an officer of this Oourt 
inspection of their goods at their premises 
should the plaintiffs so desire. If this is 
done, an order for delivery up of the goods 
for the purpose of removal and erasure of 
the offending marks may be avoided. The 
defendants are to deliver within 14 days 
to the Registrar of this Court the remain- 
ing balance of 2,62,590 coloured lotus 
flower labels now in their possession. De- 
fendant No. 1 is to pay the plaintiffs 
Rs. 1,00,265 by way of damages, and de-_ 
fendant No. 2 is to pay to the plaintiffs 
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the sum of Rs. 72,535 damages, Thedecree 
in favour of the plaintiffs, with respect 
to the amount of damages, will be subject 
to their making good the deficiency in 
Court-fee, within 30 days of the office 
report declaring what amount is due from 
them. In case of failure to pay the Oourt- 
fee, the amount of damages, payable by 
the two defendants together will be limit- 
ed to the sum of Rs. 25,000 as claimed 
intheplaint. This amount will be payable 
by the defendant No. l'and the defendant 
No.2 in the proportion of 47 and 34. The 
defendants will pay the costs of this action 
which will include the coste of commis- 
sions, and, in this Court, Oounsel's fees 
are to be allowed on the higher scale, and 
interest is to be calculated on the dam- 
ages at the rate of 6 per cent. as from the 
lat January, 1926, until payment. 

This case is to be inthe list on the 17th 
of July next,so that if the defendant Oom- 
pany have not, within the time limited, 
carried out the order of the Court as to the 
removal and erasure of the infringing 
marks and duly deposed to having done so, 
& further order may be made in this respect 
requiring physical delivery of all the said 
goods to this Court or to a Commissioner, 

A. N. A. Decree. accordingly. 


MADRAS HIGH COURT.: 
SzgooND Civit. APPHAL No. 155 or 1994. e 
September 24, 1926. 
. Present :—Mr. Justice Devadoes. 
Syed ALABIN MUHAMMAD AYDROSS 
OHERIA KOYA THANGAL— 
PLAINTIFF—APPBLLANT 
versus 
Syed ABDUL KHADIR bin MUHAMMAD 
AYDROSS KUNHI SEETHI KOYA 
THANGAL AND OTRRR8—DRBERNDANTS— 
'" — RBSPONDBNTR, 
Muhammadan | Law—Wakt-—Shafü Law—Wakt, 
rre 9f, of property subject to morigage, whether 
Oreation of wakf of property which is subject to 
mortgage is not invalid according to Shafi Law. 
Second appeal against a decreeof the 
District Court, South Malabar, in A. S. 
No, 663 of 1922, preferred against that of the 


Court of the Subordinate Judge of South 


Malábar, Calicut, in O. 8. No. 43 of 19820. 
"Mr. AY, P. M. Menon, for the Appellant. 


ents. ' 

'JUDGMENT.—The first question rais- 
ed in this ‘second appeal is whether the 
creation of wakf or property which is sub- 
ject to mortgage is invalid' according to 


Shafi Law. This point.was not taken in, 


the first Court. A number of issues were 
framed and the first issue runs thus :—. 
“Whether the wakf deed in question is 
invalid for any of the reasons stated in the 
plaint.” . I 1 
In the plaint there is no mention of wakf 
being invalid by reason of ite offending 
' ‘against 8 
the time of the argument the appellant 


submitted that thera were a number of: 


books of Shafi Law which would 


Arabic 


support his contention and that they should | 


‘be referred to: The learned District Judge 


found that they were not books which were' 


admittedly treated as authorities in this, 
part of the country and he refused to look 
into them, though, no doubt, the reason 
He .gave was, that they being books, 
in Arabic neither he nor the Vakils for 
the parties were able to read them and, 
therefore, he would not look into them. I 
take it'that what the learned District Judge 
meant wasthat he could not refer to books 
which were not accepted, as authorities on 
. the subject. Mr. K.P. M. Menon, for the 
appellant, contends that the law governin 
walfs in the case of Shafis is to be foun 
in certain books and these must be referred 
to in order to decide this point. As this 
int was not. specifically raised in the 
rst Court the appellant is not entitled to 
rely upon it here. It must be said that 
pestions of law may be raised at any stage. 
But when the,queation of law depends upon 
the determination of other questions, name- 
ly, whether the books which are supposed to 
contain the law are really authorities on the 


subject Buch points cannot be raised in second 


appeal. In the grounds of appeal to the lower 
Appellate Court which are 27 in number 
thia point was. not specifically. raised. The 


appektant contented himself by stating 


that the wakf deed wasagainst the principle’ 
of Muhammadan Law as understood in this. 
part of the country and against principles 
that are- contained in well-known books 


padin ihe decisions of Courte, If he want- ` 


io rely upon an exception to the general 
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rules of Muhammadan Law applicable only 


.to the case of Moplahs that should have 
, been specifically pleaded in the first Court 
Mr. K: Krishna Menon, for the Respond- | 


and should have been raised in the grounds 
ofappeal. Mr. Justice Tyabjiin his book 
“Principles of Muhammadan Law" (1913), 
pages, 387—388 says that "land and every- ` 
thing which admits of use without destruo- 
tion of the subject and of everything law- 
fully saleable, such articles as admit of 
usufruct resumable land, horses or arms,” 
can be the subject of wakf, Ameer Ali in 
his book “Muhammadan Law,” Vol. I, at 
page 544, says: "The wakf of Mushaa or. 
property held in joint tenancy is valid. 
The validity of a wakf of buildings or 
plantations Upon another person's land by 
the owner of the buildings or plantations 
under a lésseis acknowledged.” There is 
nothing to support the contention of the . 
appellant in Wilson's book of Muhammadan 

Law. When all these,text-beoks which notice 
the differences between Shafi and Hanafi 
Law on the‘ various pointe do not refer to 
such principles which are not enunciated 
by the appellant’s Counsel Gan. the Court 
allow him to refer to some books which his 
client says are authorities on Mahammadan 
Law. The appellant has filed affidavits con- 
taining extracts from some books but there 
ig nothing toshow that any of them can be 


‘held to be authorities on the Shafi school of 


Muhammadan Law. It isnot every book that: 
is written or published in Arabió language 
| held to be authorities 
on questions of;ithis kind, Ido not think. 
in the circumstances of this cage the appel- 
lant can be allowed to show that some 
books which he wants to rely upon are 
&uthorities on the subject of wakf. I, 
thereforé, digallow this contention. i 

The second point raised ig that the 


“wak, is illusory. This point was notraised 


in the pleadings andit is not open to the 
appellant to raise it here. He raised a 
number of contentions as regards the valid- 
ity of wakf but not a word was said in the 
pleadings of the lower Court as regards the, 
illusory nature of the wakf. There is no- 
thing in this point. ; 

In the result the second appeal fails and 
is dismissed with costs, | 

V. N. Y. P. Appeal dismissed, 
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NAGPUR JUDICIAL. COMMIS- 

j SIONER'S COURT. 

Tuner Orvin Aprman No..51 B or 1925. - 
i October 22, 1926. . 

. Present: MT. Hallifax, A.J. O, and 
Mr. Mitchell, A J. O. 
BABWANTRAO AND OTHRas— PLAINTIFFS 
—APPELLANIS 
VETEUB 
` DEORAO AND OTHBR8S— DAFBNDANTS 
' — RESPONDENTS. 

Hindu Tau- Adopuon-Mahárashira School — Wi- 
dow, succeeding as gotraja sapinda of last male kolder, 
ado poen by, whether valıd—Religious conceptions un- 

—Adoption, effect of —Ado and 
vehe born son, rights of—Succession of , prin- 
ciples relating to —Adoption after estate has vested in 
md dre effect of—Adoptvon when estate vests 
sis d as gotraja sapinde of last male holder, 


A Hindu widow who succeeds to the estate of her ` 


husband's father as a gotraja sapinda can make a 
valid adoptioñ to her deceased husband so ns to divest 
harself df the estate that has vested in her as 
gotraja sapindu. A son go adopted is entitled to 
ue ae in preference to the reversioners. [p, 372, 
00. 

[ash lew discussed. ] 


Per Mitchell, A. J. C—A Hindu widow governed by 
the tra School of Hindu Law, may, unless 
expressly forbidden’ by her husband, adopt a son to. 
him without having to prove his consent, provided 
she, does so in‘ the proper bona-fide performance of a 
religious dpty, and neither capriciously nor: from a 
POM motive nor in ignorance of her rights. |p. 
370, ool. 1 

Y ádao 13 Namdéo (1),. followed. 


A:widow cannot “adopt so as to divest an estate’ 


which hes already vested by inheritanoe in persons 
other, than herself or her-co-widows. [wii] 

If her husband died : member of an undivided 
family she may adopt on only with the consent of his un- 
divided co-paroeners or with the consent of her father- 
in-law. The adoption will not, however, be ino 
tive- if the material interests which the principle 6 id 
intended to protect are extinguished’ on the date of 
the adoption owing to the last-co-parcener having died 
previous to the adoption .Her -power of adoption 
ssa n &à end when all.the apiritual benefits. to be 

the adoption have already been ‘conferred 

p arate t -of the adoptive father, such as the 

éxistince« of,a son natural -ar adopted, who has dis- 

charged before his death all the pious duties required 

n secure the spiritual advancement ot his father's 
[ibid.] 

E religious conceptions siderlrtug the practico 
of adoption among Hindus gre ceremonies 
performed by a pious Hindu’ peru spiritual benefits 
on his paternal ancestors in the direct line; in par- 
ticular, Eur a Hhídu offers the whole sacrificial cake 
or pinda, ‘he-secures the advancement ofthe spirit of 
the father, grandfather and great-grandtather, each 
to an equal degree and no o idi velas A ir ge 
deacdndant’ or any ‘¢ollateral’ are eame order 
of ‘efficacy. "When a son ia adopted his offerings of 
pinda to his adoptive father and to his adoptive 
grandfather and t-gran are as e ious, 
as the offering ofa natural sons and for this reason’ 


24 
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-of his predeceased 5018. 
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a8 if he were a Desp begotten son. 372, col 2] 2 
Per Hallifaz, A. J. O— Under the du Law i 
an adoption is valid at ou it is valid entirely, and a 
përson validly adopted becomes for all purposes, spi- 
Titual or temporal, the natural son of the 
or to whom he is adopted. On the day of Pis adop 
tion he ceases to exist as the son of his natural father 
and comes into existence as the son of his adoptive 
father. [p d col 1] 
Eu nee & Hindu ME adopts to her husband or in- 
ts property as a gotraja sapinda, ‘she does so 
because ahe is "half the body" of her husband, not 
org she is related to him by marriage. [p. 374, 
co 
Appeal against the cecree of the Second 
Additional District Judge, Amraoti, dated 


the 2nd March, 1926, in Transfer Oivil Suit 


No. 2 of 1924, 

Messrs. B. W. Joshi and M. B. Niyogi, 
for the Appellants. 

Bir B. K. Bore, Messrs. A. V. Khare, Pi 


N. Rudra, B. V. Pradhan, P; C, Dutt and” ^ 


R. R. Jayvant, R. B., for the Respondents. 
OPINION. 

Mitchell, A; J» C.—(October 20, 1926), 
—The only question in t appeal i is the 
effect of a certain adoption, which is being 
challenged by a:group of collaterals who 
would 
and is béing supported by the ado 
and various persons claiming under him. 
The parties are Maratha Déshmukhs of the 
Amraoli district, governed by the Hindu 


Law as interpreted in Maharashtra, The - 


following tree shows enough of the family 
for the purposes of AU appeal:— 





d 18 1875) 
i f Me a fe 
Saraswati Bel, — Venkat Bao, Baliram, 
(d. 7-5-1922). (d..c. 1870). (d 135-1875). 
Deorao, : ; 
(adopted 22-1-1893). h e 


The adopted son Deorao is himself a 
collateral by birth to. Jaríuji, removed by’ 
ten degrées* Thé plaintiff. appellants are | 
collaterals of still &nothér branch and aré ` 
removed from Jaruji by nine degrees. The 
propeity which forms the subject of ihe 
dispute was held by Japuji as last male” 
holder. He died on 18th July, 1875, leay~ 
ing no member of'hia branch of the fathi- 
ly -exoept Sardswati Bai, the widow of one’ 


possession of bis estate and remained in 
possession, latterly alon ng with her adopt- 
ed son Deorao, till her de 

1922, It is not Dow disputed that on 22nd 
January, 1893,. Saraswati Bai adopted the’ 


ereversioners but for the adoption ' 
ted son. 


- Saraswati Bai got l 


[4 


ath on 7th May 4 
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defendant Deorao as son to her deceased 
husband Venkat Rao. 

The question, definitely stated, is whe- 
ther Deorao is entitled to succeed to the 
estate of Januji. The validity of his adop- 
tion by Saraswati Bai as the son of Venkat 
Rao cannot be disputed, in so far as the 
conception of adoption is confined to its 
religious aspect. The real point in issue is 
whether his assumption of spiritual duties 
ng & son of Venkat Rao carries with it a 
secular right to succeed to the estate of 
Venkat Rao’s father. 

Argument in this appeal has been leng- 
thy,.and rulings have been cited whic 
run into scores. General propositions of 
Hindu Law have been cited as destructive 
of Deorao's claim, and have been resisted 
as inapplicable or unsound. It will be 
convenient to classify these propositions 
into two groups—(1) those principles whose 
applieation is disputed, and (2) those pro- 

ositions whose soundness is not admitted. 
t should' be premised that the parties are 
Hindus of Maharashtra, where a widow 
who has not been expressly forbidden by 
her husband may adopt a son to him with- 
out having to prove his consent, provided 
she does so in the proper bona fide per- 
formance: ofa religious duty, and neither 
capriciously nor from a corrupt motive nor 
in the ignorance of her rights: Yadao v. 
Namdeo (1). No disentitling circumstances 
have been pleaded against the adoption 
in this case, and it is not disputed that 
Deorao is the validly adopted son of Venkat 
Rao. The question is whether heis heir to 
the estate of Januji. 

The principles of Hindu Law whose ap- 
plication is disputed are the following— 

(1) The widow may not adopt so as to 
Sivest an estate which has already vested 
by inheritance in persons other than her- 
self or her co-widows, E 
' (2) If her husband died a mémber of an 
undivided fatnily she may adopt only with 
the consent of his undivided co-parceners 
or with the consent of her father-in-law. 

She may not adopt if her husband has 
had a son, adopted or natural, who haa 
discharged, before his death, all those pious 
duties required to secure the spiritual ad- 
vancement of his father’s shade. 


(1) 64 Ind. Cas. 538; 17 
53, 260. W. N. 393; 42 
30 A. L. J. 481; 24 Bom. 
1833 P. O. 216; 48 L A, 51 
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The first principle has been established 
in a long series of rulings, in which Chandra 
v. Gojarabat (2), Gavdappa v. Girimallappa 
(3), Shri Dharnidhar v. Chinto (4) Ram- 
krishna v. Shamrao (5) and Lakshmtbat v. 
Vishnu Vasudev (6) may be cited. It has 
not invariably been acted upon, as may be 
seen from Babu Anaji v. Ratnoji Krishna- 
rav (7) and Bachoo v. Mankorebat (8) but 
it is not necessary for the purposes of this 
appeal to enquire into the limitations of 
the Tule, as a discussion of its broadest 
statement suffices. It has been pointed out 
that when Venkat Rao died he wae joint 
with his father and his bfother Baliram. 
His interest in the family property passed 
by survivorship to them. When Baliram 
died his.interest similarly passed to his 
father; and when the father died Musam- 
mat Saraswati Bai inherited the estate. It 
is contended that this succession of vest- 
ings destroyed Saraswati's power to adopt. 
The argument shows confusion of thought. 

Tf the succession to Vankat Rao’s estate 
had been in question, and if these vest- 
ings could have and had occurred, then 
perhaps the applicability ofthe principle 
could have been argued; but the question 
concerns the succession to Januji's estate, 
which has vested only in Saraswati Bai 
herself, until she adopted Deorao. This 
question is not complicated by any inter- 
mediate vesting contemplated in the rul 
ings which enunciate the principle and 
the principle clearly has no bearing on this 
appeal. 

The second principle is foreshadowed 
in Collector of Madura v. Moottoo Rama- 
linga Sattupathy (9) and is set out clearly 
in Ramji v. Ghaman (10), which has been 
followed in later rulings, The argument 
under this head is that Venkat Rao died 
a member ofa joint Hindu family consist- 
ing of himself, his brother Baliram and 
his father Januji. According to the prin- 


B. 463; 7 Ind. Deo. (N. 8.) 770. 
B. 331; 10 Ind. Dec. (N. s.) 224. 
B. 250; 10 Ind. Dec. (N.B) 725. 
6 B. 526; 4 Bom. L. R. 313. 


= 14 
3) 19 
4) 20 
$)2 
6 
7 


) 29 B. 410; 7 Bom. L. R. 438. 

) 831 B. 819: 11 Ind. Dec. Qa) 218. 

) 31 B. 373; 11 O. W. N. 760, 6 O. L. J. 1; 9 
Bom. L. R, 646; 17 M. L. J. 343; 3 M. L. T. 295; 34 L 
A. 107 } : 

(89) 19 M. f. A. 397; 10 W. R.P. C. 17; 1 B. L. R. 
P. G. 1; 2 Bath P. O. J. 135; $ Ber. P. Ò, J. 361; 20 
E. B. 389; 3 Mad. Jur 298, 1 Ind Deo, (N &) 1 (P. O.). 

(10) 8 B. 498; 6 Ind. Jur. 587; 3 Ind. Dec. (x. 8.) 
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ciple stated, an adoption by Venkat Rao's 
widow would not be valtd without the con- 
sent of Baliram and of Januji,or of Januji 


alone after Baliram's death; and, as they . 


both were dead on the dateof the adop- 
tion, consent thereto could not be obtained 
and the adoption was, therefore, invalid. 
In connection with this argument it is ne- 
cessary to notice that the respondent Deo- 
rao did attempt to raise a plea in the 
lower Oourt that Januji had given Saras- 
wali Bai express instructions to adopt 
him Hs adducsd evidence to prove this. 
The lower Oourt declined to entertain the 
plea aad the point has been left undecid- 
ed. In any case the evidence on this point 
is of a character which cannot be believed 
as it is discrepant in itself, and is incon- 
sistent with the evidence of Deorao and 
his firat witness to the effect that Deorao 
was not born when Januji died. The dis- 
cussion will, therefore, proceed on the as- 
gumption that Januji gave nosuch express 
instruction. 
. The rulings on which the principle is 
based relate not so much to the existence 
of a joint family on the death of the adop- 
tive father, as to the existence of such a 
family at the time of the adoption. The 
reasoning ia that a Hindu widow is entitl- 
ed only to maintenance from the joint 
family and she cannot be allowed, by her 
own independent act, to bring into exist- 
ence another co-parcener. If she wishes 
to secure spiritual benefits for her deceased 
husband she may do 60, presumably, by 
adopting ason to him; but the adopted 
son will not become a co-parcener unless 
he was adopted with the consent of the 
co-parceners, or of the head of the family 
acting for them. Stated in this form the 
principle isa reasonable one, but when it 
is stated so broadly as to govern an adop- 
tion which takes place after all the co- 
parceners have died, it loses ita basis of 
reason. It is intended to protect the 
material interests of co parceners and cannot 
have any force when these interests are 
extinguished. In the present instance the 
last ‘co-parcener whose interest had to be 
protected; Januji, died in 1875, and the 
adoption took place in 1893, when only 
Saraswati Bai, who was nota co-parcener 
was left to represent the family. This 
principle also does nòt govern the case. 
There: remains the last principle relating 
to the extinction of the right to adopt when 
all the spiritual benefits to be secured by 
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the adoption, have already been conferred 
on the spirit of the adoptive father. This 
prisipie emerges from Bhoobun Moyes 

ebia v. Ram Kishore Achari Chowdhry 
(11) and requires no discussion in this case, 
beyond an indication of the fact that Ven- 
kat Rao died childless. Indeed, both 
Venkat Hao's and Janujis spirits still 
awaited the pious ministrations of a son 
when Deorao was adopted to Venkat Rao. 

There remains now for discussion the 
principles whose soundness isin dispute, 
So far, the position is that Deorao is the son 
of Venkat Rao and the grandson of Januji, 
and he is entitled to succeed to Januji'e 
estate, notwithstanding its temporary vest- 
ing in Saraswati Dai, unless some principle 
of law can be established to the effect that 
his adoption as the son of Venkat Rao will 
not defeat the claim of Januji's reversion- 
era. The appellants reversioners claimthat 


there is such a principle. In Vasudeo v.- 


Ramchandra (12) and Payapa Akkapa Patel 
v. Appanna (13) it is stated in the form that 
the only widow who, on her own authority, 
can adopt a-son so that the estate passes to 
him is the widow of the last male holder 
of that estate. In Datto Govind v. Pandu- 
rang Vinayak (14), Dattatraya Bhimrao v. 
Gangabai (15) and Yeknath Narayan v. 
Lazmibai (le) itis stated differently. In 
the words of the heading to the first cited 
ruling it runs—"a Hindu widow who suc- 
ceeds to an estate not her husband's but as 
a gotraja eapinda of the last male holder 
nu cannot make a valid adoption." 
Thee two forms amount to the same’ prin- 
ciple, as all widows succeed to an estate 
as gotraja spinda except the widow of the 
last male holder. In the present case 
Saraswati Bai was a gotraja spinda “to 
Januji. s 

The principle has been evolved by the 
only statutory High Court which deals with 
the special rules of Hindu Baw applicable 
to women in Maharashtra, and it is entitled 
to the utmost respect. It has been support- 
ed before us on the following abstract 
grounds. The sacred texis lay down a 
certain order of succeeaion, in which gotraja 


(11) 10 M. I. A. $79; 3 W.R.P O 15; 1Buth P. C. 
J. 514; 8 Sar. P.O. J. 111; 19 B. R. 978. 

(n 23 B. 551; 11 Ind. Dec. (x 8) 949 (F. B). 

13) 23 B. 327; 13 Ind. Deo (x. 8 | 247. - 
da 32 B. 499, 10 Bom. L. B. 692. I 

77 Ind. Oas. 17; 40 B. 511; 24 Bom. L. R. 69; 

A I R.1923 Bom. 331. : 

(18) 77 Ind. Oas, 117; 47 R 37; 24 Bom. L. R. 880: 
A. LR. 1929 Bom. 347, i 
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sapinda widows have been given a pre- 
ferential position. The Courts must be 


careful not to exaggerate the preference. 


and distort the line of succession by givir g 
these widows a power further to divert the 
succession. The argument has some force, 
but it is open to the re-joinder that the 
sacred texts also recognise an adoption and 
declare an adopted &on to have the same 
rights as a natural born son. The rule 
restricts the powerof adoption to the widow 
of the last male holder, and it has still to 
be shown that there is a logical reason for 
drawing the line at this particular point. 

It can be shown, to begin with, that the 
rule has not been invariably applied by tho 
High Court of Bombay itself, and that 
widows have been allowed to make valid 
adoptions thoughthey were not the widows 

e lest male holder of the estate. Thus in 
Babu Anaji v. Ratnoji Krishnarav P it was 
held thatan adoption by a widow of a son to 
her deceased husband made the adopted son 
the heir ofhis adoptive grandfather. 
adoption in this case was held to be valid as 
against a reversioner of theadoptive grand- 
father. In Payapa Akkapa Patel v. Appanna 
(15) a similar adoption was held to be valid, 
as it had been made with the consent of the 


widow of the last male holder, in whom- 


the estate had vested. In this case, the 
question of the rights of reversioners was 
not raised. In Narhar Govind v. Palvant 
Hari (17).it wes held that-a grandmother 
can validly adopt when the estate had pass- 
ed directly from her husband to the grand- 
son and has come back to her directly from 
the grandson without the intervention of 
any other heir. The adoption in this case 

held to be valid against the reversion- 
ers of the last male holder. 


The diecussions of the High Oourt ot 


Bombay, therefore, do not.show that it is an 
invari& le rule in Maharaeh tra that only the 
widow of the last male holder can adupt, 
on her own authority, so as to vest the 
estate inthe adopted son. The numerous 
rulings bearin ne on. the point do not show 
any one get o 

applied throughout; each decision depends 
on & discussion of previous decisions and 
appears 10 have been influenced by the 
equities ofthe case. lt is not easy to deter- 
mine the eguities in the present case, 
though on the whole they are probably on 
the side of Deorao who has been in posses- 


(17) 80 Ind. Cas. pee 559; 26 Bom. L. R. 528; 


A. L'R. 1934 Bom. 4 


BABWANTRAO 2. DEORAO. 


The- 


principles which has been. 


[99 I O. 1927]: 


sion of the estate along.with Saraswati Bai . 
since. 1893, and has been managing it , 
himself for at least 20 years. On the 
other hand, he was not adopted until about, 
23 years after the. death of Venkat Rao . 
and 18 years after the death of Januji; - 
and Januji’s reversioners are. not un- . 
reasonable in--clajming the estate on. 
Saraswati'’s death It is necessary, therefore, 
to find some general principle which will 
act as a guide in.this case. 

This will best be found by going. back 
to the religious conceptions underlying the 
extensive practice of adoption, among 
Hindus, which are the justification for., 
confening rights of inheritance on an adopt- 
ed son. These conceptions are that certain ` 
ceremonies peiformed by.g& pious Hindu 
confer spititual benefia on his paternal.. 
ancestors in the direct line; in particular, 
when a Hinduioflers the whole sacrificial 
cake or pinda, he secures the advancement 
of the apirit.of the father, grandfather, and | 
great-grandfather, each to an equal degree; ` 
and no offerings by any other descendant 
or by any collateral are of the eame order - 
of efficacy. When a son is adopted his,, 
offering of the pinda to his adoptive father, - 
and to his adoptive grandfather and great- + 
grandfather, are -as efficacious as the offer: -~ 
ings ofa natural son; and for this reagon - 
he is entitled to succeed -to share in the : 
family property, as if he were a begotten. 
gOD. - 

It is from these conceptions of the spiritua- 
al hond of the - pinda, and developments 
thereof, that the whole of the Hindu Law of . 
succession is derived; and it is .possible | 
that their application to the special case of ` 
adoption by a widow in Maharashtra may . 
afford a-useful general guide. But it most. 


| be remembered that the Courts have always. 


been careful to guard the interests of mem- - 
bers of the family who would be unjustly. 
prejudiced by an adoption, and any general - 
rule based on religious considerations only.. 
must be qualified by any-Hmiting principle 
which has been clearly and firmly establish- - 
ed by judicial decirions. 

n these grounds the proposition! is ad- 
gak that where-an adoption secures ,to 
the spirit of last mele holder.of an estate 
that advancement, otherwise lacking, which 
is given by the- offering of the whole pinda, 
then the imposition of pious duties,on the 
adopted person should earry with it the 
legal right to succeed to the estate ofthe.: 
last male holder. This. ‘broad principle . 
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must, of course; bs:subject to those -equit- 
able restrictions which :have already been 
fifmly established, namely:— 

^r) that the estate is. not already vested 
‘By inheritance im a person other than the 
adopting widow, or her co-widows, and 

‘(2) -that if the estate is a share in an 
éatate ‘held.’ by co parceners, the consent of 
theco-parceners is necessary. ‘- o - 

. ` This proposition deems to strike a fair 

"balance between the spiritual claims of: the 
deceased: holder and the material claims of 
his collaterals, as it will, on the one hand, 
encourüge the adoption of lineal descend- 
anta with full spiritual effieacy, and will, on 


the other hand, avoid. the arbitrary divest- : 


ment of vested estates. . -- Poe 

It may be that in the caseof the adoption 

. of.a great-grandson other considerations 
may arise which, so far, have not come 
uuder judicial discussion, for the génba- 
logical gap between a man and his great- 
ndson is wide enough to admit of many 
[an aan But, subject to this caution 

„the above rule appears to be sound. ^ |, 
. Before pushing it to ita logical conclusion 
‘ip the present case, however, it is advisable 
to check it with reference to previous deci- 
sions on the subject. It will be found that 
it gains in strength by.the process. Only 
the decisions of the High Oourt of Bombay, 
and of their Lordships of the Privy Council 
in appeal therefrom, need be discussed, as 
only the special rights of widows in Maha- 
rashtra are being considered. In Vasudeo 


v. Ramchandra (12) a grandson was adopted : 


to the last male holder but the estate had 

reviously vested in the daughters of the 
ast male. holder: The adoption was held 
to be invalid, and a similar decision would 
haye been reached by dn application of the 
principle as stated in“ the preceding para- 


graph of the judgment. In Payapa Akkapa - 


atel Y, Appanna (13) the adapted sòn, be- 
'came.grandason to the labt male holder of 
"the éstate‘and the adoption” wag hald to be 
valid; Iu Datto Govind `v.’ Pandurang 
‘Vinayak (I4) the’ adopted söi was? nephew 
tò the last malé holder,.and the;&doption 
was held not to be valid; and the adoption 


would not: have ‘been supported by’ the ' 


‘above principle. In Dattatraya Bhimrao v. 
"Gangabai (15)-the adopted son became 
grandson to the last male holder, and his 
adoption was held to beiavalid; it would 
have: been held to be valid under the above 
‘principle. '. In Yeknath Narayan v. Lax- 
“mibai (ln) the adopted son-became grand- 


BABWANTRAO Y, DEORAO.” = 


-373 
nephew to -the- last male- holder, and his 
gioption was declared to. be invalid—as 


it would have been urider the above prin- 


ciple. “A few- more instances from the 
Bombay Presidency in which the rule 
now advanced would have been applicable 
will bé found in Chandra v. Gojara Bai (2), 
Shri Dharnidhar v. Chinto (4), Babu Anajiv. 
Ratnoji Krishnarav (7) and Ram Krishna v, 
Shamrao(5). In all of these the application 
of the rule would have led tothe result 
which the learned Judges of the Bombay 
High Oourt reached by varying lines of 
reasoning, based on previous decisions, 
indeed the only authority of that High 


-Gourt cited to ud which is contr to the 


rule is that given in Dattatraya Bhimrao 
v. Gangabai (15) and that is‘an obiter dictum 
not governing the decision. The decision 
in Lakshmibai v. Vishnu Vasudev (6) which 
was affirmed by the Lordships of -the 
Privy Council in Bachoo v. Mankorebai (8) 
is not & case in point, as the adoption there 
"was made at the express direction-of the 
widow's husband. The rule that is now 
advanced is confined to adoption by -a 
widow without her husband’s consent. 

, In the result, therefore, the principle is 
in consonance with all the rulings of the 
Bombay High Oourt, except one, namely 
Dattatraya Bhimrao v, Gangabai (15) an 


_it is noteworthy that though the adoption 


ofa grandson was here held obiter to be 
invalid, a precisely similar adoption was 
held to be valid in Payapa Akkapa Patel v. 
Appanna (13). Similar considerations apply 
to other published judgments on the point, 
and it appears that the adoption of thia 
principle as a geheral guide would leave 
nearly &ll previous decisions unaltered, and 
would reconcile many apparently conflicting 
ruliüugs and linee of argument. f 

"I consider it should be acted upon in | 
tlie. present case, and am of opinion’-that 


.a8 Januji died. in exclusife possession’ of 
"his éetate, and as his estate vested directly 


in ‘Saraswati Bai, her adoption of -Déorao 


“as a son tò her husband Verkat Rao-made 


him, an heir to Januji's estate. The ap- 
poal should be dismissed, and' the appel- 
ants should pay costs of all parties. 


Hallifax, A. d. O.—(October £1, 
1926).—I have been permitted to read the 
draft of the judgment which my learned 
brother proposes to deliver in this case, 


-and I agree in the’ conclusion that. Deo- 


rao, on his adoption “to Venkat Rao by his 
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widow Saraswati Bai, became among other 
things the grandson of Venkat Rao's father 
Januji for all purposes, including the 
ownership of Januji's property then held 
by Saraswati Bai. The reasons for this 
conclusion, however, seem to me simple 
and capable of fairly concise statement; 
we can reach it by a line of reasoning 
from unquestionable principles of Hindu 
Law which leaves no room for exceptions, 
most of the rules described as exceptions 
by one side or the other inthis case or 80 
treated in the many judgments that have 
been cited being merely necessary conse- 
quences of those principles, and the remain~ 
ing few which conflict with them being 
proved unsound by doing 80. | 

There is no possible distinction between 
the validity ofan adoption for spiritual 
purposes and’ its validity for temporal pur- 
poses, or between ita validity for any one 
purpose and ita ‘validity for any other. 
Under the Hindu Law if an adoption is 
valid at all it is valid entirely, and a person 


validly adopted becomes for all purposes, 


spiritual or temporal, the natural son of 
the person by or to-whom he is adopted; 
on the day of his adoption he ceases to 
exist as the. son of his natural father and 
comes into existence .as the son of his 
adoptive father. f 

-In the case of Yadao v. Namdeo (1) their 
Lordships of the Privy Council said: “There 
does not appear to their Lordships to be 
any sound reason why...the Hindu Law 
as to the power ofa Hindu widow...to 
adopt ason...Bhould depend on the question 
as to whether her husband had died as a 
separated Hindu, or as an urséparated 
Hindu, or on the question ag. to whether 
the*property which was vested in her when 
she made the adoption was or was not 
vested in her as his heir. If it was her 
religious duty to adopts son to her has- 
band, that dutŷ would be the same in 
either case, although poseibly the right of 
the adopted.son to the property vested 
in the widow might be different," When 
a valid adoption has been made the only 
question that arises is that of the rights 
accruing toa son of the person by or to 
whom it was made who came into existence 
on the day it was made. 

Ín examining the question of the effect 
on property of a valid adoption by & Hindu 
widow, some confusion of thought not 
seldom arises from regarding a son adopted 
by & widow agin exactly the same posi- 
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tion asa posthumous son of her husband. 

There isa difference, butonly in the point. 
of time at which each comes into exist- 

ence. Areal posthumous son comes into 

existence at the time of his conception, 
that is to say, he was actually in existence 

in embryo before his father's death, though 

his sex or perhaps even his existence was 

then unknown. The fiction of adoption 

cannot possibly be strained to the extent 

of regarding a son adopted “by a widow as 

in inchoate existence in her husband's 
mind or her own mind, as the posthumous 
son was in her womb, at or before the death 
of her husband; such a son comes into ex- 
iBtence asa son on the day on which he is 

adopted and no sooner. a 


The only other matter to be borne in , 
mind in this connection is that, when a 
widow: adopts to her husband or inherits 
his property as a gotraja sapinda she does 
so because she is “half the body" of her 
husband, not because she is related to him 
by marriage. Now, nobody can inherit pro- 
perty from his father which did not belong 
to his father at or after the beginning of his 
own existence. But the property inherited 
by & widow from her husband or as a 
gotraja sapinda is still in the possession 
and ownership of her husband, that is in 
that of the half of his body that she is. 
It, therefore, passes to her husband's son 
when he comes into existence by her adop- 
tion, 

That fairly simple conception explains 
all the other rules that have been formu- 
lated on this matter. When a widow isa 
member of aco-parcenary, she is entitled 
to maintenance in her own right asa widow; 
she is not holding her husband’s share ag 
half his body, as that has already passed 
to the surviving members of the family, 
When, therefore, & widow in that position 
makes a valid adoption there is nothing 
belonging to her husband which the son 
kane, though, of course, there is nothing 
to prevent the other members of the family 
from giving him the share that once be- 
longed to his father. 


That is what is meant by the statement 
frequently made, of which the inaccuracy 
is pointed out in the passage quoted above 
from Yadao v. Namdeo (1) that a widow 
in a joint family cannot make a valid adop- 
tion without the consent of the co-parceners 
or of her husband's father. She requires 
only the consent of her husband, expresa 
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or implied, and an adoption made with 
that consent is valid for all purposes and 
in all its effecta, but the acorual to the 
person adopted of an interest in his father’s 
share in the family property is not one of 
these effects, because his father no longer 
holds it, either in his own full person or in 
“half his body." 

It is forthe same reason that an adop- 
tion bya widow cannot divest an estate 
that has already vested by inheritances in 
another person, her husband no longer 
owns it, even through her, when his son 
comes into existence, But here again the 
consent of the person in whom the estate 
has already vested passes it back to the 

rson adopted, who would have inherited 
it ifhe had come into existence earlier, 
though theabsence of that consent cannot 
make the adoption less valid and effectual; 
the giving of the consent merely adds an 
effect which the adoption would not have 
without it. As for reversionary heirs, their 
consent is not only no more necessary for 
the validity of the adoption than that of 
any of the other persons mentioned but also 
it is obviously unnecessary for the passing 
to the adopted son of property in which 
they have no more than an expectant inter- 


eat. : E 

The rulinga of the Bombay High Oourt 
on which the learned Pleader for the appel- 
lant mainly relied in argument were those 
iu Datto Govind v. Pandurang Vinayak (14), 
Dattatraya Bhimrao v. Gangabai (15) and 
Yeknath Narayan v. Laxmibai (16). In the 
first ofthese cases it was held that a Hindu 
widow who succeeds to an estate not her 
husband's but as gotraja sapinda of the 
last male-holder and in consequence of the 
absences of nearer heirs, cannot make a valid 
adoption. It has been shown in the extract 
already quoted from the judgment in Yadao 
v. Namdeo (1) that the adoption could not 
be invalid for the reason stated. 

In each of the two other judgments men- 
tioned the discussion of the question with 
which we are concerned was begun after 
it had been found and stated that it did 
not arise in the case at all. In Dattatraya 
Bhimrao v. Gangabai (15) Mr. Justice Shah 
found as a fact that the alleged adoption of 
the Ist defendant, which waa the adoption 
in question, never took place, and then 
went on to say: “Strictly speaking the 


uestion of the validity of the adoption of | 


efendant No. 1 does not arise. But in 
view of the argument on the question it 
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seems to me to be deairable to decide that 
question. And in any casé its invalidity, if 
established, could afford an additional 
round for ignoring the adoption." The 
earned Judge then went on to hold that the 
widow who was alleged to have made the 
adoption, but had not made it, "could not 
adopt to her husband ao as to affect the 
devolution of the estate inherited by her as 
a gotraja sapinda." This appears to be 
based solely on the authority of previous 
decisions of the Oourt, partioularly that in 
Datto Govind v. Pandurang Vinayak (14) 
ae Vern rey een ona l 

'Bimilarly in Yeknath Narayan v. Lazmi-~ 
bai (16) the learned Jalea found that 
Narayan, the husband of the widow who 
made the adoption, survived his brother 
Ramchandra and was, therefore, the last 
male owner of the property in dispute, and 
then said: “Our finding that Narayan died 
last is sufficient to dispose of the caso," The 
subsequent discussion of an imaginary case 
built on the hypothesis of Ramchandra 
having survived Narayan enda inthe deci- . 
sion that a widow who inherits property 
88 a gotraja sapinda has no power to adopt 
to her own husband, and any &doption e 
.by her is invalid and will not. affect the 

riga of subsequent reversioners, | 
aken. literally, the decision in. each of 
these cases of the question that did not 
arise, like that.in the flret of the three, 
where it did, could hardly be supported 
even if it had not been shown to be wrong 
in the passage quoted above from the 
judgment of the Privy Ooundil in Yadao 
v. Namdeo (1). Neither the power of a 
widow to adopt nor the validity of an &dop- 
tion made by her oould possibly be affected 
by her inheritance of'property before ‘or 
after her husband’s death. If we take the 
decisions as meaning that such an &doption, 
though valid, does not include among its 
effecta any change in the dévolution of the 
property held by the widow so as to affect 
the rights of the reversioners, it seems 
‘equally difficult to accept them, as the re- 
versioners have no rights but merely a 
hope of acqniring rights in the future. 

JU DGMENT.—In accordance with the 
Baparate opinions delivered, the appeal will 
be dismissed and the appellants will be 
ordered to pay all the costs. 

G. R. D. 

A. N, A, 


Appeal dismissed. 
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. ALLAHABAD HIGH COURT. 
ExsouTioN SacoxNp CiviL APPHAL No. 146 
or 1928. 

November 17, 1926. 
Present:—Mr. Justice Tabal Ahmad. 
BALADIN-— OBJAOTOB— APPALLANT 


versus 
LAKHAN SINGH—Opposits Party— 
C. P. C. (Aa V p ero H belonging 
aV of 1 e 
M Du a. en Mere aiu 
nacessary—H ouse tn ruma, vhether 
ezempt from attachmeni— Building, ‘occupation’, 


meaning of. 
A house of an agriculturist which is in 


ruing is 
not exempt from atissbmant under s 60 (s), O. P. C. 
uch as the word ‘building’ can never be 
(p. $76, ool 2] 
"Obiter.—In order that a house or other building 
belonging to an- turist Tar be exempt from 
8. 60 (c), O. P. O., itis not neces- 
dd by the agricul- 
t for residence. It is enough ifit is used for 
connected y iculture. 'Occupa- 
tion’ in s. 60 (c) does not necedsarily ey ot “regidence’ 
up [p. Fi cols. | & 2.) 
econd appeal on & decree ofthe Dia- 
trict Judge, Jhansi, dated the 20th of Octo- 
ber, 1925. 
Dr. K.N. Katju, for. the Appellant. 
Dr. N, C. Vaish, for the Respondent. 


JUDGMENT.—In execution of asimple ` 
money-decree a certain house in ruins was 
sought to be attached and sold by the 
decree-holder who is the respondent be- 
fore me. An objection to the attachment 
was taken on Behalf of the judgment- 
debtor-appellant that the so called house 
sought to be attached was in his occupa- 
tion as an agriculturist and ss such was 
not liable to attachment and sale in exe- 
cution of the decree held by the respond- 
This objection has been overruled 


second appeal by the judgment- debtor. 
The first Court held that the house is 

in avery dilapidated condition and has no 

doors, and the roof has fallen down and 


-that the house is not used for residence. 


This finding and decision has been affirmed 
by the lower Appellate Oourt. 

In appeal before me it is argued that 
the mere faet that the judgment debtor did 
not reside in the house was no reason for 
overruling the objection taken by him in- 
asmuch as, if it was used by him for stor- 
ing his agricultural produce, tyiug cattle 
and pa a, his impliments 0f husbandary 
etc, even then the house was not liable 
to attachment and sele in execution of the 
decree. I agree that it is not necessary 
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for the application of s. 60 (1) GT of the 
O. P. O., that the house must be actially 
used for residence by an agriculfurist; 
all that is necessary for the application 
of that sub-clause is that the house .or 
other building must belong to un agrioul- 
turist and be in his occupation; and ‘as 
such, As held in the case of Bhanja Lal 


` v. D. B. Ballabha Days (1) it i8 not neces- 


sary that the housé or other building 
should be an actual. dwelling house. “It 
is enough if itis used by him forsome 
purposes connec'ed with’ ene: In 
Short the word 'occupation'' in'el. (6) does 
not necedsarily mean ‘residence’. only. But 
‘it seems, to me that the decisions of the 


- Courts below can be supported, on yet 


another ground. On the findings arrived 
at. by the first Court and not digturbed by 
the lower Appellate Court, it must | be 
taken that the so-called house, is ‘now in 
ruins and there áre no doors in it’ and 
there is no roof, Such a structure’ cannot 
without straining the language be styled a 
, house. ` Therefore, unless it can be called 
‘a building, s. 60 (1) (c) will” have no appli- 
cation. In the case of Moir, v. ` Williama (2) 
„it was observed that the expression *build- 
ing’ in ita ofdinary sense "is an enclosure 
of brick or stone work coyered in by & 
roof" True it is that in that” case the 
_word ‘building’ as used in.certain, Acta 
‘of Parliament had to be conatrued but in 
so doing the ordinary meaning of the word 
‘building’ has to be considered. I have 
referred to Stroud's Judicial  Dietionary 
and I find that in no case has the word 
‘building’ been used with reference to &' 
house in ruins that is'a khandhal, as is 
the structure in the .present case. For 
these: reasons I hold that the judgment- 
.debtor was not entitled to the protection 
"afforded by s. 60 (1) (c), C. P. O. 

- Apart from all that I have said, it ap- 
pears to me that the judgment-debtor has 
no ease on the merits. I am informed by 
the learned Counsel for the appellant that 
there is evidence on the record to show 
that the house was in occupation of the 
judgment-debtor .and as such was not 
liable to sale in execution of the decree 
held by the respondent. I in the exercise 
of the powers vested in me by s, 103, O. 
P. O, can go into tha evidence on ‘the 
record in order to satisfy myself as to 

(1) 51 Ind Cas. 129; 15-N. L. R. 83 

(3) (1892) 1 Q.B 261, 61L.J M. 0. 35; 60 L. T. 215; 

40 W. R. 69, 58 J. P. 197. E 


" 


"Too K G. 1827] ETC 
whether or not the so-called hoaia or Builds 


ing was in the occupation of the jodgment. 
debtor. 


led by the-judgment debtor to substantiate 
his 0] jeotiong, and:.I.have po.. hesitation: : 


in hol ding that the: Munsif was perfectly- 
The 


right iu disbelieving that evidence. 
statements of the vifnesses ` produced by 
the in deus edela ho de deposed that the 

udgmerit-debtor was actually living in the 
MES entirely;un worthy of b AM and 
were? Uontradicted ‘ by the statement of the 
guardian. ad litem of the ‘jadgment-debtor. 
The allegation that the house was used for 
‘storing grain obviously could not be be- ` 
lieved in view of the report of the Commis- 
sioner that there was no roof over the ? 
house..—-.- - 


For the reasons given, above,I am, of... 


"opinion that the Courts below were right - 
jin wefecting- the’ objections: filed by “the 


jiidgment-debtor, | 
with coats. 
ALN. A. e 


“The appeal is dismissed | 


Appeal dismissed, 
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fa eds 9/379, EL] pes o; 

E rigent Narayana. Shuwabhaga . 

Praejlsandas Shévlal’ v. “Fethard” ^ Vijokukkhndas ' 
E not followed 


I have gone through the évidence: 


ion Os bDtérgz^ 


haa 
Nes pgs. TEN “ide dhat to iunt? Phe éepdnd ‘gon ' Taasi Sah de dead 


~. 4s the-9th defendant: 


a. Y y Ls 

SANKARA SAE. 377 
In the case of a joint Hindu family, it is not open 
to a member to carry ona new venture so as to make 
- his other oo-parceners liable for any loss in that 
venture. But where a family lives by entering into 
contracts and making profita therefrom, it cannot be 
said that because a contract tero into atone stage 
is a new venture, in the sense that, auch a contract 
- was not taken up before, it makes the contract a new 
venture im the sense that the other mer bara are not 


` isa business which is 


on -béfore, it cannot be S E eR 8 
"new venture which cannot Bin the othet members 
of the family. [p. 380, 


coL 
A aa en of a joint "Mua famil 
share of family properties in a s 


| i pant 
: not entitled to meane’ profits for any pe prior to 
the date of his notice in whioh he calls d on the 


, manager to effect a partition. [p. 381, ook 4. 
Mr. N: Rajagopalan, for the Plaintiff, 
-Meesra T. Bre pe $us K. 
Rajah. Iyer, for the Defendant. . 


JUDG NT.—This-is &'suit' by the 
plsintiff for partition of joint ‘family pro- 
‘perties, and for the delivery of his share. 
One Munisami Sah,. Sankara Nah (lst de- 
fendant), Ohinnasami Sah and Ponnusami 
Bah were four brothers. The lst defend- 
ant is one of the above four who is alive, 
Munisami Sah had three sons and a 
‘daughter. The eldest son Sudarsana Sah 
filed O. 8. No. 63 of 1910, got his share, and 
got himeelf divided from the family. The 

ecres in that suit is marked as Ex. A. 


-who claims his 
ition is 


C The 88ebhd^ Son: " Ohender Báh- ihi: the 10th 


"Udefef&dánt.' He has 2a són and‘two-daugh- 


2 .térf who are' respectively’ the 11th, ‘20th 


9 and “2lst défendants.’ The ‘third son Na- 
Me Phy à: Sah “is th! plaintif- in- this ‘suit 
ak tho’ dáu hter ` :Lakhshti- Bai “is the 
saken defendant; 5 * Sankara Bah; the first de- 
b entant, as’ five - -BO ‘and t$o'd&ugh- 

Krishna Bah- eh -éldest- Par 
‘thé: dnd“ defendant” and he ‘a "mi~ 


‘Sand ‘the: 6th’ defendant is his! minor son. 
teTHe?-third son Gajapathi-Sah-is. thé’ 3rd 

defendant and he Has -a Bon'who-is “the 
7th, defendant and a daughter who is the 
19th: defendant. ‘The fourth son (Gidraj Sah) 
isthe 4th defendant." The 5th son nos 
"Sah isthe 5th defendant. "Thé two dangh- 
térs are ‘the 15th-and 16th -defendants. 
Ohinüasami Sah, a brother“ of tle lst de- 
fendant, is ‘the bih” ‘defendant and his son 
"Ponnusámi Sah; the 
“last brother, died'leaving tivo Bons Krishna 
Bah- andi Ramakrishna Sah who ‘are: the 
12th and 13th defendants. 
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À. NARAYANA BAH 


AND 
A PARVATHI Bal, 
(defendant No. 14) 


















f 1 
uniswaml Bah, A, Sankara Bah, Chinnesami Sah, A. Ponnusami Sah, 
ve (dead) Mee (defendant No. 8) (dead) 
o. 1 
4 | à A. Subramania Ssh, 
A. M. A. Lk au" A. M. (defendant No. 9.) 
Sudarsana Chander Sah Narayane Lakshmana 
EAT e (detend t A. K. Krishna A.P RN 
SD c 5s D We No. 17.) (defendant No. 19) Bah, (defendant 
(& minor). ah: > 
minor), 
pagan LANGEN A. 0. 4:0, kaadi -- : 
defendant Bai, Bai, 
o. 11 minor) (defendant No. 30. (defendant 
inor). No. 21 minor). 
: | 
Kee ine A.B. Gajapa' A. S. Rajaram A. 8. Ni A DAT 
Sah F , 
(defendant (dead) (defendant daad (defendant (defendant (defendant 
No. 2) | No. No. 4 No. 5 o. No. 16 
E A, K. Narayana | minor) minor). minor). minor), 
A. 
Lakshman (defendant 
Bai, No. 6 minor.) 
(defendant 
No. 18 minor). 
$ 
a. xd Bah, A ca nsu 
(dotandadt No 7 (defendant No. 19 
minor). minor). 


Thus there were four branches of the 
family and the relationship is not dis- 
uted, nor is it disputed that there are 
joint family properties in respect | of 
which 8 partition is necessary. The plaint- 
iff alleges that he ig entitled to 4th share 
in the properties whereas the contest- 
ing defendants in the suit namely, the other 
two branches of the family and their de- 
ascendanta, state that the plaintiff is only 
entitled to 1/12th share as Budarsana Gah 
whom Ihave already referred to got his 
]/12th share and became divided from the 
family and that it should be taken into 
account in thig partition. 


One of the questions to be decided is 
what is the share of the plaintiff and in- 
cidentally also what is the share of the 
10th defendant who supports the plaint- 
if. Another question raised in the suit is 
whether the contract business carried on 
by the lst defendant with the Corporation 
of Madras is joint family business or the 
separate business of the first defendant. 


The case for the plaintiff and the 10th 
defendant is that it is the separate busi- 
ness of the Ist defendant while the’ case 
of the other defendants is that it is joint 
family business which the lst defendant. 
carried on as the head and managing mem- 
ber of the family. There are allegations 
made in the plaint of waste and-mismanage- 
ment, but it is unnecessary to pondder 
those allegations as no evidence was let 
in nor were any arguments addressed on 
the point as to how far the Ist defend- 
ant is liable for any waste or mismanage- 
ment, The next question is 88 regarda the 
rights of the plaintiff and the 10th de- 
fendant to.mesne profits, Notice was given 
in the year 1922 by the 10th defendant 
claiming a share and he would prima 
facie be entitled to mesne profite from the 
date of notice, but he claims mesne pro- 
fits two years earlier on the ground that 
he was making oral demands for parti- 
tion which were not complied with : 

Three questions arise for determination 
in this suit, viz., (1) what is the share 
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which the plaintiff'is entitled to? (2) Whe- 
ther the contract business carried on by 
the lst defendant with the Oorporation of 
Madras is joint family business or the 
separate business of the Ist defendant 
in which the plaintiff and the 10th de- 
fendant have no interest and are not liable 
for any loss? and (3) whether the 10th de- 
fendant is entitled to meane profits for any 
period earlier than the date of his notice 
viz., 7th November, 1922? 

As regards the shares to which the par- 
ties are entitled the first question is whether 
where there is a joint family consisting of 
more branches than one and amemberof one 
of the branches separates himself and is 

iven his share that shareshould be taken 
into account on a partition between the 
other branches This question has been 
considered and decided by the , Madras 
High Oourtin Manjanatha Shanabhaga v. 
Narayana Shanabhaga (1) where Innes and 
Muthusami Iyer, JJ., held that wherea joint 
' family in an advanced state of develop- 
ment is broken up by partition regard must 
be had to the successive vested interests 
of each branch, and in order to secure 
equality of shares, division per stirpes at 
each stage when a new branch intervenes 
isnecessary. Muthusami Iyer, J., puts the 
question to be desided as follows :— 

“The question, therefore, arising for 
determination is whether in cases in which 
some members of a joint Hindu family 
separate from it at one time and thé others 
on a subsequent occasion, regard should be 
had to the share allotted at the first parti- 
tion in computing the shares to be allotted 
at thesecond division,”  . 
and both the learned Judges held in an 
elaborate judgment that where there are 
different branches entitled to shares and 
there has been a partition in which a 


member of one branch has received his. 


share the remaining members cannot claim 
their: shares ignoring the share already 
given to the member who has separated 
himeelf and claim equality as regarde parti- 
tion of the other branches. This decision 
sofar asthe Madras High Court is con- 
cerned has not been dissented from and 
seems to me to be equitable. Asis pointed 
out in that case if there are two brothers 
one of whom has five sons and the other 
only one son, and if out of the five 
| Bons four sons get their share and 
separate themselves from the joint fa- 
EO 5 M., 362; 6 Ind. Jur. 518; 2 Ind. Dec. (x. 8) 
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mily it will be equitable to divide the 
remainining property equally between the 
two branches; namely, the undivided son 
of the first branch and the one son of the 
second branch ignoring the fact that the 
other four brothers of the first branch had 
received their shares and separated them- 
selves from the joint family. Itis a recog- 
nised principle of Hindu Law that ia the 
case ofa joint family consisting of more 
branches than one the principle of survivor- 
ship and the principle of representation 
in each branch cannot affeot the rights of 
the other branches and that it is only in 
the case of one branch being entirely extinot 
that the other branches get any advantage 
by survivorship. It, therefore, stands to 
reason that where there is a partition 
effected "between the members of one 
branch and one of such members goes 
out, itought not to affect the vested 
tights of the other members to their shares 
in the jointfamily property; and to give 
effect to the contention of the plaintiff in 
this case, namely, that the separation of 
Sadarsana Ssh of the first branch from the 
joint family makes no difference so far 


-as the shares of the other members are 


concerned would be virtually to deprive 
the other members of the joint family of 
their vested rights to their specific ghares 
because of something which affects “the 
members of the other ine Iam unable 
to agree with the view taken in Pranjivan- 
das Shivlal v. Ichharam Vijbhukhandas (2) 
88 I think that the view taken in that 
case would really work hardship on the 
other branches of the joint family. It has 
now been settled that a member of & joint 
family may separate leaving the other 
members as joint and though in the case 
of a joint family which consists only of 
song of one father there may be no difficulty 
the hardship pointed out in Manjanatha 
Shanabhaga v. Narayana Shanabhaga (1) as 
regards cases where the family is in an ad- 
vanoed state of development and wherethere 
are several members is, I think, real, I 
do not see sufficient grounds for not tol- 
lowing the decision in Manjanath Shana- 
bhaga v. Naranaya Shanabhaga (1). I think 
this i8 one of the cases where the 
ciple of per stirpes should be appli 
it will cause a great deal of hardship 
and confusion if ihe ruling in Manjanatha 
agi nah ka V. Narayana Shanabhaga (1) 
which 1s in my view gongon i i 

4 [2 30 Ind. Can, 918; $5 h Wu equit- 


in- 


7 trüct'' work. 


' with the Army Olothing 
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Able, ian and which has been treated 

“ss good law for several „years and partition 
effected on that Footing i is not followed. 

“Lam, therefore, of opinion that the plaint- 
iffand the 10th defendantare each entitled 
‘to. 1/12th share. 

“The next question is as regards the con- 
tract business carried on by the -lat defend- 
on with. the Corporation of ‘Madras, The 

vi denice. ‘of the lst defendant is that the 
family: is a trading family that both x 
fathér and grandfather were engaged 
ontrack work and that i in. 1910 owing dd 
theré being no contracta in hand, he. enter- 

,gd'intq the contract with thé Corporation. 
“He says that - the immediate occasion for 
éntering into this contract with the 
*Oorporation was that one Chockalinga 
.Naicker, who owed money to the joint 
um "had entered into 8. contract. with 

e Oorporation which he was not able to 
“Gay | out and he suggested that this family 
may. take” over this contract, ánd also the 
; materials ‘which he had collected. for the 
‘purpose of this contract and that he.(the 
. dat deféndant). entered into this contract 
“with the ‘Corporation and. continued to.do 
"the" work ‘from 1910 to 1922. He says 
‘that even now thàre, is some contract with 
‘the Corporation.. He says that the adult 
“member of thé; family, defendants Nos. 8 
and 10, were’ actually attending to this 
“yuainess, that no objection was taken by 
„any of them till notices passed in 1922 re- 

“garding: the carrying on of this business. 

e' 10th defendant who is an. undivided 
brother’ of the plaintiff. admits that he was 
“looking after this, business from 1910 on- 
"wards but states that, he did so thinking 
‘that it was lst “défendant's separate . 
"Business and that he did-so at the instance 
"ef. the first defendant, who asked him to 

ttend to this’ '"ubineag. . So far as the 

‘8th, defendant, ‘is. concerned, ‘he.in his” 

“written statement admits that "it is & joint 
family business and. thé’ evidence is that 
="both the 8th and 10th defendants were 
' taking. a prominent part in the manage- 

‘ment oL this business. It is not disputed 
“that” both the father and the grandfavher 
ofthe let defendant were carrying on con- 

It is admitted that they were 
‘carrying on trade in silk thread and. lametta _ 

“and that they were carrying on contract busi- ` 
“ness with the Army Olothing Department. 


Mn the plaint filed by Sudarsana Sah in^ 


to the contract 


CINO he, after” referrin 
epartment, refers 
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to several other contracts, which ‘the parties 
then took up and I have’ nó doubt that 
the family was & trading family, one of the 
important branches of activity being the 
taking up of contracts, It has, nd doubt, 
been now settled that in the case of a joint 
Hindu family it is not open to & member 
to carry on & new venture sọ ‘Ag to 1 make 
his other co-pareéners ‘liable’ "for any loss 
in that veriture, But it can, hardly be said 
on the evidence before má: dí ‘this’ ‘cade 
that the contract with the 'Obrporátion' was 
anew venturé in that sense. No doubt, where 
& family liveá by entering into contracts 
and making’ profite therefrom, it ¢annot ‘be 
said’ that. because & contract entered into 
at one, stage is a new venture ii^ the senge 
that such a contract. , was not taken’ tp 
before, it makes the contract’ 8 new yen- 
ture in the sense that the other membets 
are not liable. The ‘question , often ‘is 
the difference in degree. or the difference in 
.kind, and so. long as the” busitiess is ‘a 
“business which is similar. in fature it dan- 
not be Baid that the business 'i8.a. néw 
;yenture which could notbind the other mem- 
“bers of the family. “Id this case there 
the further fact that joint ‘family Pads 
were utilised without any objection for the 
performances of this contract with, the Cor- 
poration. 

“The fnain ground on which it ig sdught 
to prove that this contract ia not binding 
on the plaintiff and the 10th defendant 
is that the let defendant when he” began 
"this business opened, 8 Dew account called 
“Thundu Kinakku” with the ‘firm of R M. 
M.S. T. and that moneys were drawn from 
that firm for -the purpose of this contract 
business. Itis alsò pointed oüt that the 
Ist defendant in, the statement of account 
_filed by him in the suit filed by Suüars&na 
"Bah in 1910 says that he is b "debtor. ‘to 
‘the family to the extent of Rs. 9,000 whieh 
represents the value of the materials that 
Ohockalinga Naicker gave to’ the family. 
` Itip &l8o pointed out that a separate gegount 
was ‘kept as regards this conttact business. 
The lst defendant saya that he kept a sepa- 
rate account because there were partnéra 
in thig coutract business, that origidally it 
was intended to take Chokalinga Naicker 
‘as & partner and work this business, but 
“that Ohokaliaga Naicker not being satis- 
factory the idea was given up, that sub- 
sequeatly there were two 'partaera Krish- 
hamachari and Sabramania ‘Iyer, ‘that the 
businéss was an extensive one with partners 
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ard tbat a separate, account wae kept. 
The lst. defendant says that moneys drawn 
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under Thundu Kanskku' were utilised for. 


joint family business slso and he points 
out an entry where Rs. 1,000 drawn under 
the 'Thundu Kanakku' was utilised for 
lametta;business. He also states that he 


did.not keep the moneys he got from. 


this contract business separate from the 
other. moneys and that all the moneys were 


indiscriminately utilised for joint family. 


purposes.. Having regard to the fact that 
the adult, members of the family were 
workin 


having regard to the fact that the family 
wag a trading family, one of the important 
branches of their activity being contract 
business, and also having regard.to the 
fact that the Ist defendant was not keep- 
ing..&-separate account of the profits de 
rived.from this contract business, I do 
not think Lean hold that the contract busi-. 
ness entered into by the -lst defendant with 
the Corporation of Madras was a separate 
contract -entered into by.the Ist defendant 
in which the plaintiff and the 10th defend- 
ant had no interest. . ;, -. - 

Tbe - next, question is as regards the 


in this contract business without : 
any objection from 1910 onwards and also , 
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- defendant was ready..to give a shareto the 
10th defendant, that there was nothin 
said about any quarrels. before 1922 ind 

- that there was no complaint of breaking 


. 


.-open the lock as giving rise to misunder- 


„standings between the parties.. The. 10th 

defendant says that Dr. Venkatasami and 
.one Raghul Sah mediated but they are 
not called. On the evidence Ido not think 
“I can hold .that,the, 10th defendant is 
entitled to mesne profits for any period 
prior to the date of his notice in which he 
called upon the lst defendant to effect a 
partition. : "AEN 

There will, therefore; be a decree-declar- 
ing that the plaintiff and the 10th de- | 


which they are entitled in the joint family, - 
properties, that the 10th defendant is 
entitled to mesne profits from the date, of 
his notice, viz, 7th November, 1922, and,. 
that the plaintiff is entitled .to mesne»: 


, profits from the date of:the plaint,- lu will : 


mesne.profits claimed by the: 10th defend. .also be declared that: the. 1st defendant is. - 
ant. His case.is that two years before he- not liable for any sum claimed in. respect . 


v6 notice to the lat defendant,and durin 

is absence in. Conjeeyaram the lock of 
' the room in which the materials of the 
Army Olothing Department had been. kept 
was, broken open by the 1st defendant, that 


Bince, then there. were misunderstandings ' 


and that he was liying separately although 
he admits that he was attending to the work. 
The lst defendant denies that there were. 
any misunderstandings in connection with 
the breaking. open ofthe lock. He-states 
that in that room the surplus stock in 
respect of the Army Clothing,Contract was 
kept which was being damaged by being 


of. waste,.or mismanagement alleged in the .. 
plaint. . There will be -a preliminary decree, - 
in , the above terms. The suit will be refer-. 
red to. the Official Referee for taking “an 
account of the. joint : family . properties. 
moveable and immoveable of the debts due : 
to and by the.joint family and of the: pro~, 
fits and. losses in respect. of the various. 


-contracts now iu hand and on such accounts 


locked ,up, that, he got.& purchaser from . 


Rangoon in.respect.of the materials that 
were lying idle there, that as.the 10th. de-, 


fendant wag absent and as the purchaser, 


was going:'back to, Rangoon he.. opened, 
the ‘lock- and that it did not give rise 


parties. The evidence of the lat de- 
fendant -is- supported by: the evidence of 


Krisnna Sah who is 4 respectable ‚witness - 
and who admittedly was one of ‘the per- . 


gons who. mediated betweén: the. lst and 
10th defendants.. He states that the first 


n 


u 
to any; -misunderstanding. between . the . 


being taken, there will .ba a final degree 
for partition giving to-the plaintiff and . 
the. 10th defendant a. 1/12th share. each... 
Th other-defendants do not ask for any e 
share. - - Sai patti (E RA 
As regards costs the plaintiff and the 10th: 
defendant will he entitled to take-their . 
eosta.incurred,up to this date-out of the 
estate and further provision will bə made 
for the costsof the reference when the final - 
decree is passed. E KN MANG TG th 
V.N.V.. . +: Decree for- partition... -> 


at . i 
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ALLAHABAD HIGH COURT. 
Finsr Orvit APPHAL No. 373 or 1923. 
"^ November 9, 1926. 
Present: —Mr. Justice Dalal and 
: Mr. Justice Pullan. 
CHOTKANU LAL-—PLrAINTIEP— 
AÀPPHLLANT 
- versus ; 
GANGA SINGH AND OTHSR8— 
DBFENDANTS— RASPONDANTS. 

Hindu Law—Joint Jamily—Alhenation for pur- 
pose of rawing money in order to satisfy pre-emption 
decres— necessity. 

Whereit is necessary to obtain a decree for pre- 
emption in order to safeguard the interests of the 
POM cn rure uie D Me uw Di 

Or 
per gipon mat bo regarded w haring been in 

First appeal from a decree of the Sub- 
ordinate it Shahjahanpur, dated the 
20th July, 1923. ý 

Messre. P. L Banerji, Harnandan Prasad 
and Hazari Lal Kapoor, for the Appellant. 

Mr. Sarkar Bahadur Johari, for the 
Respondents. 


3 

JUDGMENT.—The plaintiffs suit for 
sale against a Hindu mortgagor and his 
descendants, was dismissed on the ground 
that the money was not borrowed for legal 
necessity. In the hypothecation bond the 
recital was that money was wanted to pay 
a pre-emption decree and to defray other 
necessary expenses. Itis in evidences „that 
on the same date the 16th July, 1910, 
Rs, 3,000 out of the consideration of 
Rs. 3,000, was paid into Court which passed 
the pre-emption decree and the pre-empted 
property wasacquired by the mortgagor 
Ganga Singh. As regards the balance of 
the consideration we agree with the lower 
Oougt that there ia no satisfactory evidence 
to proye legal necessity thereof. The learn- 
ed Counsel for the. plaintiff urged that 
.money was wanted for the payment of 
revenue and to sedeem family ornaments. 
The evidénce, however, has not been believ- 
ed by the lower Court and we are not pre- 
pared to disagree | y 
not had an opportunity of seeing the wit- 
nesses. . ; m MEO 
The preempted property along with his 
own equal share in the same ‘was 
mortgaged with poseession by Ganga Singh 
to one Meherban Singh for Rs. 12,500 in 
1911. Subsequently Ganga Singh's sons 
sued Meherban Singh to have the deed 
cancelled and in the plaint of that suit the 
plaintiff of that suit, Hardeo Singh major 
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when we ourselves have: 
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and his minor brother and sons, claimed 
tbis preempted property as joint ancestral 
property. It is clear that Hardeo Singh 
thereby recognised the necessity for the 
preemption of the property for which- 
Purpose Ganga Singh borrowed the sum of: 
3. 2, 
will also be noticed that the property which 
Ganga Singh purchased for Rs. 2,000 was 
mortgaged with possession for more than: 
three times that amount, 1, e., Ra. 6,250... 
The learned Judge of the lower Court: 
held that money required for the payment 
of pre-emption decree could not be said to 
have been borrowed for legal necessity of 
the family. He relied on the Bench ruling 
in the case of Shankar Sahi v. Baichu Ram 
(D The head-note says: ‘Ordinarily a 
indu father cannot encumber joint ances- 
tral property to acquire the necessary fund 
to pre-empt other property.” The word 
‘ordinarily’ is explained by the learned 
Judges who were of opinion that the act of. 
purchase must be a defensive act, something 
undertaken for the protection of the estate 
already in possession. Quoting certain ob- 
servations of their Lordships of the Privy 
Council in the case of Palantappa Chetty v. 
Deivasikamony Pandara Sannadht (2), their 
Lordships say that all the acts contemplat- 
ed by their Lordships of the Privy Council 
were in the nature of a shield, that is, 
involving an expense which arose and 
which had to be met in order to keep alive 
the whole or some portion of the ancestral 
property. We have read the evidence in 
the case and we are of opinion that the: 
present case satisfies the conditions laid: 
down in the ruling quoted above. The 
plaintiff stated that Meherban Singh son of 
Ram Singh was & very influential person 
and for this reason, Ganga Singh and his 
family were afraid that if Meherban Singh 
became a co-sharer of half the property of 


- the village there would be litigation. 


This statement was supported by the testi- 
mony of a Thakur of the mortgagor's bro- 
therhood, Hira Singh anda former karinda 
of the mortgagor Janki Prasad. They both 
stated that Ganga Singh and Meherban 
Singh were not on good terms, and there 
was an apprehension of a dispute in future 


(1) 88 Ind. Gas 709; 23 A. L. J. 204; L. R. 6 A. 214 
Oiv; A. L R. 1925 Al. 333; 47 A. 381. ` x 
Qj 39 Ind. Cas, 733; 15 A. L. J. 485; 210. W. N. 729; 
1P.L W.697; 3$ M. L. J. 1; 19 Bom. L. R. 567; 33 M. 
LT; (917 M. W. N. S07; 36 O. L. J. 155,40 M, 
709; 8 L. W. 332; 44 L A. 147 (P. O.). 


000 from the plaintiff of this suit. It^ - 
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and loss to the ancestral property of Ganga 
' Singh if Meherban Singh was permitted to 
take possession of the other half of the 
village. When Ganga Singh had the neces- 
sity of mortgaging property to pay off 
debts, he did not mortgage only the pre- 
empted property or his ancestral property, 
but mortgaged the entire village to Meher- 
ban Singh to avoid disputes in case of his 
and Meherban Singh becoming co-sharers 
in the same village. The property which 
was pre-empted belonged to Ganga Singh's 
brother, and was sold by that brother to 
Meherban Singh. No evidence was led on 
behalf of the defence to contradict the 
allegation of the plaintiff that pre-emption 
was necessary to safeguard the interest of 
. the family in the ancestral property. The 
defendant, Hardeo Singh, was examined as 
& witness after the plaintiff's evidence was 
concluded, but he did not sontradict the 
statement made by the plaintiff and his 
witnesses. He and his witness Mohan Lal 
deposed falsely that the pre-emption result- 
ed ina loss. Obviously it didnot reeult in 
a loss because the property which was pur- 
chased for Rs. 2,000 was a year later mort- 
gaged for more than three times that 
amount 

For these reasons we are of opinion that 
the sum of Rs. 2,000 was borrowed for legal 
necessity. It was objected that 1 per cent, 
per month interest with yearly resta was 
excessive. Wedo not think that the inter- 
est was unuaually high or that the manager 
of the family was imprudent to have: bor- 
rowed at that rate of interest. i à 

We set aside the decree of the lower Court 
and decree the plaintiffs suit forsale. The 
usual decree under O. XXXIV, r. 4 shall be 
Dp The principal amount shall be 

. 2,000 and interest at the bond rate shall 
run upto six months from to day's date; 
after that the interest shall stop. The 
plaintiff shall receive ‘proportionate coets of 
all the Courts and the defendants shall 
receive their costs in proportion to plaint- 
ifs failure of the suit, . 

Z. K. 1 Decree set aside. 
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MADRAS HIGH COURT. 
Civin RavisroN Partition No. 576 or 1926. 
August 19, 1926. 
Present :—Mr. Justice Jackson. _ 
GOGINEN1 GOPAYYA AND OTHHRS— ^ 
DnarBHNDANTS—PHBTITIONBRS 


versus 
MANIKONDA SOBHANADRI— 
. PLAINTIFF——-RESPONDENT, 
C. P. C. (Act V of 1908), s. 116, O. XXXIX, r.1 
—Temporary mandatory tnjunction—Balance of con- 
venience—Prima facie title—Status quo—Assumption 
of jurisdiction, without inguiry—Remsion. : 

A temporary mandatory injunction pending a suit 
cannot merely on a balance of gonvenience, 
before the Court is satiafled thet on the facts before 
it, there isa probability that the plaintiff is entitled 
to relief, or that he has a fairly colourable right to' 
the claim he makes. The Court ln such a case cannot 
in terms decline to address itself to any of the issues 
between the parties to the suit. [p. 384, col. 2.] 

It is often a predominant necessity to maintain the 
status quo üt the time of the institution of the suit. 
But there is not the same justification for ing. the: 

pips back to some period anterior to the suit, 


. Where a Court assumes jurisdiction ‘without any 
sudha mA A the ree would alone 
give it jurisdiction, the High Court interfere 

revision under s. 115, O. P.O. [ibid] , - 


Petition, under s. 115 of Act V of 1908 and 
s. 107 of the Government of India Act, 
praying thesHigh Oourtto revise the order 
of the Oourt of the Subordinste Judge, 
Bezwada, in Miscellaneous Appeal No. 12 
of 1926, preferred against that of the. 
Court ofthe Districts Munsif, Nuzwid at 
Beswada, in O. M. P. No. 660 of 1926, in 
O. 8. No. 325 of 1926. 


Mr. Ch. Raghava Rao, for the Appellants. 
. Mr. V. Govinda Rajachari, for the Re- 
spondent. 


J UDGMENT.—The petitioners Back to 
revise the order of the Subordinate - Judge, 
Bezwada, in M. A. No. 120f 1926 dismissing 
their appeal against the order of the Dis-, 
trict Munsif of Nuzvid in O. M. P. No. 660 
of 1926, by which they hve been ordered. 
to remove earth and restore bunds upon. 
their lands so as to allow the counter- 
petitioner to take water to his land. by. 
right of the easement which he claims, 

. The counter-petitioner is claiming this 
eagement3both by prescription and as-of 
necessity. There is a channel su plying 
his land from the main irrigation NGNE 
and the Munsif finds that he has also taken 
water from the channel now in dispute and 
he also finds that the balance of conveni- 
ence is in the counjer-petitioners' favour. 


384. 
The learned: Subordinate Judge: remarks 
that. the only. quéstion. which needs con? 
Bideraiion.in a matterlike tbis is whether 
“the plaintiff has shown thatthe balance of 
convenience is on his side-and itis quite in- 
opportuhe at.this stage that the Court 
should try to determine-the nature of the 
right claimed by .the. plaintiff; whether it 
is an easement by preséóription. or hn ease- 
ment of necessity; it is inadvisable‘ that the 
Oourt should address itBelf to. any of the 
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sary. for hjs enjoyment. : In-times-of abynd-: 
ance there ,would-be:the main channel, and ` 
in-iimeg of scarcjly.it has yet to be shown. 
that the drginage-channel will continye,as.. 
a subsidiary source after the -main-channel.-, 
has ceased to flow., The learned Bubordinate 
Judgeseems to, apprehend. thia difficultp in - 
his fonrth~paragraph.j hut decidep-to oyer- ' 
look -it because:the;status quo ante must be 
mainteined. -lfig:offeu. e predominant. 
necessity to maintain’ the status quo. at -the.. 


, time of | the, institution. of the suiti- Buk; 
' there- is not- the same,justification for carty- 
ing the :principle. ;baek to:some--périod -* 
anterior, to the suit -agicthe Subordipate-.; 
. Judge has dope., Ag d:matter.of fact it iar: 
the present injunction which. is. diaturbin 
fills in a channel,the advantage:he gains. the. statusmuq.,; rtg edi, 28035 Po 
by such addition to his arable ‘land isnot.’ ThecDietricl, Muntif, waa moyed- under: 
commensurate with the diqadvantdge. ‘he’, O. RX XIX, r. lp -Or PaO and apparently - 
causes to. any. neighbour :who- has been acted undprthat-rule, whichvertajnly gites. 
taking water from the.channeh. But that him:nó jurisdiction; ;but sapari, from thess 
is not by itself enough to justify the Court question ‘of: the, appropriate, : provision; : 
P under-which:he-qonld act I must- find-.that. '. 


in. issuing & mandatory injunction... The 
neighbour, who feels himself .aggrieved .both he-and:the:Subordinate Judge absum- ~. 
must show a fairly colourable ‘right to the- ed jurisdiction in thiss matter without-any 
water before the Court can act; and the judicial inquiny,jntosthe facts wlticho would ">: 
Court Cannot im ferms decline?to address - along give them jnrisdietión.;Andinjsnctionaz 
itself to any of the issues between the parties “cannot be passed merely on a balance ofr ' 
tolheguit; ste 0 1€ tirg 807 P-U -id eonvenience- before the. Gaur, isseatisiied 


matters which are if issue .between, the 
parties tothe suit. Biles cats oe ge a 

The lower Courtg are mistaken in thinking 
that the balant6 of convenience isthe only 
consideration. “Probably, in the majority 
of casés.in this.Presidenoy, where a .man. 


n 


Thé chantiel ip disfuté'oppéarit from “tho ^ th&t ori the facts before» it, tleretiecarprosc) 
sutvey plan originally to-have been a'dràin-- bability, that. the ;plaintiff is. erttitledeefoza 
age'channel towing from West: to'easi past | relief. Jda not «find [that such: probability: 


theo mer aeons! landa:which’ at the ; hag been.established and allow this petition - 
time of the survey was dry. Whether ‘he’: with.. costgc-:- The vinjunction::- order «i855 
is now claiming by pfescription ‘or of “ cancelleds, ;Oosts,to!petitionera thronghont. in 
necegaity ;. the counter-petitioner mueticlear- Y. N.V. sen S Order, accogdinglys w. 
ly show., when his. land, becamerwet; and 37g ipf e cati ga, obruit? 
that material fact has not been proved. sfn,» o, TO erim Leuig o 

these proceedings he relies upon the so- wk joie ea Rees 


i ` 


zits Li. 
OA RU 


QU a 


aou am ot 
Y A aa 


ey, Se E oe oe ph Seite day EN ahi 
the.-Zemindar.gold;ihe. Janda, {x the‘ mains: Pihi enno dec gases ge US velt 
supply chanpel:had-been .tat,, therefore, ifs " BOMBAY HIGH COURT. Lo Ep 
is Argued: that the land must haye been wet, sy: ..FULL BENCH.;: .5 cp, 
before tho transfer.and,. therefore, thera. =. Arak FROM ORDER No.68 oz Hpo s 
must be an eaeemént:of;necessity: -But-the/^ Nava, -~ August, 9, 1926. sita oan ite 
admission, must.he t£aker.aa a whole; "The. Present -—Sir Amberspn Marten, KT., au: 
old-cbannel became ugeless;by.the.time the; Chief Justice, Justice Bir Lalluhbai hab, «y 

ld:thelands;. By tbat time, the." Kr, Mr. Justice Fawcett, Mr. Justice, ; 


ti 
Kemp, and Mr. Justice Mirza. 
NARAYAN PUTAPA CHANDRA- 


gemindar Bo 
main channel and tha branch.channels: had. . 
come into existencg.'s- If:so;there cquld.be 


no magion 1 ofan enge ement of epee ET GATGI-—APPALLANT 

apart from ihik. statement on«- ommig-- versus 

sioner's report it. ig prima. facte difftcult taj; VAIRUNT ee SONDE— 
PONDENT. 


sea. how ifthe main supply tọ fhercounfer-. -~ 
patiuoners fed e dirget fromthe ime, GPG AG” BOLD TT Lo EE 
tion channel. he. cah.-Bay: that. this (minors! t set aside, for failure to fulfil conditione vmposed by 


drainage channel is, or ever has been.neces-; .; Court —A 
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. Mirza, J.—I agree. Order IX, r. 13 seems 
to contemplate three classes of orders, viz , 
(1) an order setting aside the decree; (2) an 
order setting aside the decree on certain 
terms; and 5 an order rejecting the appli- 
cation to set aside the decree. (1) and (3) 
present no difficulty. No appeal would lie 
from (1). An appeal would lie from (3). 
In the first instance it would appear that 
no appeal would lie from (2). It ie nota 
final order in the sense in which (1) and. (3) 
are final orders. It seems to leave the matter 
in abeyance and contemplates a further 
step. In effect, it seems to bargain with 
the applicant that if the applicant would 
db a certain thing in the manner prescribed 
the Oourt would set aside the decree and 
restore the action to the file; should ths 
applicant fail to carry out the condition 
imposed, the Court would reject his appli- 
cation to have the decree set aside. It is 
open to the Court which imposes the condi- 
tion to withdraw it or to vary or modify it 
from time to time as it may deem proper. 
Failure to comply with the condition im- 
posed would not by itself in the absence of 
a provision in the order to that effect, 
operate as a rejection of the application to 
set aside the decree. The Oourt has toas- 
certain whether the applicant has carried 
out the terms imposed on him, On proper 
cause being shewn, the Court may, at any 
time prior to the rejection of the applica- 
tion, withdraw the condition Ht had pre- 
viously imposed on the applicant or accept 
any partial performance of it as sufficient, 
set aside the deoree, and restore the suit to 


the file; the Court may extend the time for- 


complying with tbe order. Until the ap- 
plication is finally rejected, no right of 
appeal would accrue to the applicant. The 
appellant hereis aggrieved by the order 
of the Bubordinate Judge passedon July 
18, 1925, rejecting his application to set 
aside the decree passed against him es 
parte. Itake it that he is not directly 
appealing against the previous order of 
the Subordinate Judge whereby the decree 
was to be set asideon the applicant far- 
nishing security for Rs. 3,000 within one 
month. Weare not concerned here with 
the steps the learned Subordinate Judge 
took before rejecting the application .or 
the reasons which may have actuated him 
to reject the application. Those are matters 
which will be gone into when the appeal is 
heard on the merits. The question before 
us at this stage is whether an appeal lies 
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from the order dated July 18, 1995. That 
order by itself clearly falla under O. XLII, 
T. 1, cl. (d), of the O. P. O., and is, there- 
fore, appealable. No rule of construction 
is pointed out whereby it would be per- 
missible to us to construe the order of 
July 18, 1925, as comprising the steps by 
which it was arrived at. There is nothing 
in the language of O. XLIII,r. 1, cl.:(d), : 
to justify the conclusion that an order of 

Tejection 80 arrived at ig excluded from its 

operation. , 

With great respect, I disagree with the 
decision on this point in Fakirgowda 
Bhimangowda v. Vishnudas Venkateshdas 
(D. With great respect, [ agree with the 
decision in Jagarnath Sahi v. Kamta 
Prashad (2), ` 

I answer the question put in the afirma- 
tive. 

Marten, C. J.—With reference to what 
my brother Mirza has just stated, I wish 
to make it clear that, with the concurrence 
of Pleaders on both sides, the Memorandum 
of Appeal has been treated as an appeal 
from theorder of July 18, as read with the | 


‘conditional order of May $0, 1925. Accord- 


ingly, my judgment is based on there 
being an appeal before us in that sense, 
and on the same. meaning being given to 
the words "an appeal" in the question 
formally submitted to us. We are not, 
therefore, res en with an appeal 


from the order of July 18. 
A. N. A. Answer accordingly. 
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SscoxD Civi, APPHAL No. $8 or 1996. 
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Present :—Mr. Justice Mya Bu. 

MA SHWE YON AND orBBES—DRFRNDANTS 

—APPRLLANTS l 
versus 
MA WAING AND OTanes—PLAINTIPFS— 
guya, ONDINE 
.B ut o Lav—I 1 ~ va 
rahi fo eri (XVI 5 the E qu 
La l 

heir to his "divorced ate mother. E EETA 
' Although a step-chil 


of the parents on their divoroe, must necessarily chow, 
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‘that in spite af the severande, filial relations between 
it-and other parents had not been broken off or 
had bean resumed. . 389, coL 2.] 
[Oase-law discussed. 
oes not of itself create a - 


_A document which 
tition ‘but which merely recites the terms to 
by the ies relating to the way jn which they 
should take their respective shares in the properties 
therein mentioned, is not compulsorily registrable. 
[p 390, col. 1.] . 
Man Han v. V. R. M. A. L. Firm (11), relied on. 
Mr. Tun Byu, for the Appellants. . 
Mr. S. Ganguli, for the Respondents., ' — 
JUDGMEN'T.—The facts of the case, 


which must now be orhave been accepted. 


by all the contesting parties in this Oourt, 
are these, | 
U Tha Maung, a Burman Buddhist, had 
two wives. The first wife was Ma Daung, 
who died in July 1924. The defendants 
are ‘her brothers and sisters. During the 
.Bubaistenoce of his marriage with Ma Daung, 
U Tha Maung married the second wife, 
Ma Waing, lst plaintiff, by whom 
',hehad a son; Maung Ko Gyi, the 2nd 
plaintiff. After this marriage, a divorce 
y mutual consent was effected between 
_U Tha Maung and Ma Daung on the 20th 
` Beptember, 1915, as per Ex. I and since then 
they became separate. A year or two later 
U Tha Maung died. | VN 
The present dispute relates to tbe pro- 
. perties of which the said Ma Daung 


admittedly died possessed. In their amend- : 


ed plaint,the plaintiffs claimed that the 
said properties were still belonging to the 
joint estate of U Tha Maung and Ma Daung 
that, therefore, U Tha Maung's share there- 
in devolved on the lst plaintiff as his 
surviving widow and sole heir and that the 
remainder, namely, Ma Daung’s own share, 
devolved on the 2nd plaintiff, who was 
Ma Daung’s step-son. i 
The defendants, who are the brothers and 
. sisters of Ma Daung and who would be 
the rightful hejrs to tlie whole estate if 
the entire estate belonged to Ma Daung 
alone and if Ma Daung died leavin 
no descendant, contested on the 
"that inter alia there had been a 


TOun 
ivorce 


.^* and partition of property between, U Tha 


Maung and Ma Daung. 

' The trial Court found that, though there 
was a divoree, as alleged, there was no 
partition of property between U. Tha Maung. 
and'Ma Daung and decreed U Tha Maung's 
share of what was found to be the joint 
‘estate in favour of the let plaintiff and Ma 
Daung's share: therein in fayour of the 
nd plaintiff. : 


no 
i 5 
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On appeal by tlie defendants, the lower 
Appellate Court üpheld'the findings of 
the trial Court as to divoree and partition 
of property but held that in view of the 
divorce between U Tha Maung and Ma 


.Daung, the 2nd plaintiff could not be 


regarded as Ma Daung's heir. Oonsequent- 
ly, the learned District Judge gave what 
was found tobe U Tha Maung's share to 
the Ist plaintiff, the remainder . being 
decreed in favour of the defendants. i 

The chief reason for the finding by both 
the Courts that the joint estate of U Tha 
Maung and Ma Daung had not been parti- 
tioned was that the document, Ex. I, was 
admissible merely to prove the divorce but 
inadmissible to prove the partition. 

The defendants in coming to this Court 
on second appeal set out various unds: 
of appeal most of which attacked the pro- 
positions of fact as set out in the’ opening 


.of this judgment and have nob been touch- 


ed upon by their Counsel in his argument. 
Their sole and real ground now in short is 
that the lower Courts failed to appreciate 
the point of law involved in the question of 
the alleged partition. RIDE 
The 2nd plaintiff also has filed a cross- 
objection against the lower Appellate 
Court's finding that he was not an heir of 


‘Ma Daung. His Counsel relieson the deci- 


sion of their Lordships of the Privy Oouncil 
in the cise of Maung Dwe v. Khoo Haung 
Shein (1). That case-deals with the right 
of the ordinary step-children and step- 
peng d AAA of'a deceased: person toin- 

erit his state to the exclusion of his 
collaterals laying down that it is not neces- 
sary forthe establishment of their right’ to 
inherit to prove that they rhainthiried filial 
relationship with the deceased. - The: ques- 
tion arising in the present case. is quite’ 
different. e 2nd plaintiff's. father and: 
his step-mother; Ma Daung; had had- the 
marri&ge-tie between them cut off before 
the death of the former and ' this’ is. too 
importanta factor to'be left out of'considera- 
tion, The learned District Judge, who 
pointed out that there was no authority on 
the point, arrived at the conclusion that 
the divorce between U Tha:M&ung and Ma 
Daung had cut off the relationship be- 
tween the 2nd plaintiff and Mb! Daung 


. and that, therefore; he could not be her heir, 


There is no reason why I should diseent 


) B4 Ind Cas. 899; 3 R. 29; 47 M. L. J. 853; A. 
LR. 1925 P. 0.29; 3 Bur. L J. 340; (1925) M. W. N. 
35; 39 0. W. N. 834 (P. 0). 
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trom that conclusion, which has been based 
on. very cogent reasons. Ín addition I 
would,point out th&t the case of Ma Cho 
Gale yv. Ma Non Chaw (2) is very simi- 
lar to this, the only difference bein 

that in the former the claimant atop-obild 
was the child of an inferior wife. This 
difference makes mereluctant to apply the 
rulin g in that case to the one now before 
me, though I have very grave doubts that 
the learned Judges who gave that decision 
would have come toa different one even if 
the elaimant's mother had the status .of & 


full or'superior wife. All that I would like - 
there is no direct - 


to add is this: thou 
authority either in the reported decisions 
er in the dhamma , an analogy may 
safely be taken from the law relating to 
the status of the children of a divorced 
couplé when they have been taken away 
by either of the parents. From the cases 
of Mi Thaik v: Mi Tu (8), Ma; Gywe v. Ma 
Thi Da (4) Ma Sein Nyo v. Ma Kywe. (5), 
Ma Ponv.:PoChan (6) and Le Maung v. 
Ma Kwe (7), it may be taken as a well- 
established rule of Buddhist Law thet a 
child taken away by one of its parente on 
divorce loses the rights of inheritance asa 
member of the family of the other parent 
unléss there has been maintenance or 
revivai of filial relationship between it and 
the latter. In my opinion this rule should 
apply with much greater force to a case 
like the one under consideration. There 
ia-noevidenee at all that there was con- 
tinuance’ or revival of filial relationship 
between the 2nd plaintiff and Ma Daung. 


The Counsel for the 2nd plaintiff contends. 
in under the authority of Maung Dwe v. 
hoo Haung Shein (1) that it was not. 
incumbent on a step-child to prove main- 
tenance of filial relationship in order to be 


entitled to inherit from a step-parent. But. 
ifit is borne in mind that upon divorce of . 


the parents a. position very analogous to 


that of adoption arises in.regard to the' 


status :of their children as pointed out in 


Ma Paw v. Ma Mon (8), Po Cho v. Ma Nyein, 


NO 93 Ind. Cas. 87; 3 R. 531; A.L R. 1038 Rang. 
R (1872-93) 8. J. 184. | 
4) $'U. B. R. (1892-96) 194. 
5) 2 U. B. R. (1892-98) 159. 
6 3 U.B.R.( 97.01) 116. 

56 Ind. Oas. 681; fo L. B. R. 107, 13 Bur. L 


. 8. 
(8) 4 L. B. R. 272; 14 Bur. L R. 236. 
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intelligible that although a step-child may 
not ordinarily be called upon to proye main- 
tenance of filial relationship yet a child who . 
goes awayor remains behind with one ot‘ 
the parents on their divorce must necessari- . 
ly show that, in spite of severance, filial’: 
relations between it and the other parent 
have not been broken off or have been: 
resumed so as to be entitled to inherit in 
the latter's estate. In my judgment, the 
2nd , plaintiffs cross-objection must be 
thrown out. 


I now turn to the appellants’ case. I 
fail to see why the appellants, who are in 
ion of the properties in suit, should 
required to prove that they were the 
absolute properties of Ma Daung. The 
divorce took place in 1915; since then Ma 
Daung and U Tha Maung became quite 
separate and Ma Daung was in possession 
and enjoyment of the properties till her 
death. On Ma-Daung’s death, the Ist 
respondeat, applied for Letters of Adminis- 
tration, concealing the fact of the said 
divorce, to the estate of Ma Daung on the 
ground that her minor son, the 2nd re- 
spondent, was Ma Daung's step-son and 
heir. She failed to get the Letters of 
Administration and she as the next 
friend of the 2nd respondent filed the 
first plaint in the suit. in which too she 
ut up the 2nd respondent.as Ma Daung's 
heir entitled to Ma Daung's effects, as get ' 
out in the schedule. It was only about 
seven weeks later she altered the case to 
one in which the same properties were de- 
scribed as the joint estate of both U Tha 
Maung and Ma Daung and claimed to be 
an heirof U Tha Maung in her own right 
as his widow, posing the 2nd reapond- 
Daung entitled to 
Ma Daung's undivided share in the same ° 
properties. It was most unlikely that the 


‘Ist respondent would sleep over her rights 


to have the joint estate partitioned on U 


"Tha Maung’s death, if there was any truth 


in the allegation that the properties did. 
then belong to both U Tha Maung and Ma 


‘Daung. In these circumstances, it would 


be only fair to the appellants to presume 
that the properties belonged to Ma Daung 
and Ma Daung alone after her separation 
from U Tha Maung unlees the contrary be - 
shown by the respondente. 4 


) 4 Ind. Oas 1039; 5 Le B. R. 133; 3 
(10) 19 End. Ces. 85, 6 L. B; E 107; 8 
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"There is Ex, I, which supports the theory 
ofa partition between Ma Daung and U 

ha Maung. I have read this document 
‘and I find ‘that there. is nothing therein 
which. rendered this document to be com- 
pulsorily registrable. It sets out the di- 
vorce and does not of itself create a parti- 
tion. It merely mentions the terms agreed to 
by the parties relating to the way in which 
they should take their respective shares 
‘in the properties therein mentioned. That 
‘part of the document may at most be re 
garded as an agreement to partition the 
properties in the manner atated. It was 
treated by the parties as such. Stamp duty 
was not paid on it as on an instrument of 
partition. I can see no justification for 
excluding any part of that document from 
the evidence in the case. -I am fortified in 
my view by the ruling in Man Han v. V. R. 
M. A, L., Firm (1D, wherein it was held 
that “a document which does not of itself 
create a partition of property but which 
merely recites & previous arrangement is 
admissible in evidence to prove that ar- 
rangement,” 

In the circumstances I have no hesitation 
in holding that the properties in suit were 
the separate properties of Ma Daung. That 


being so, the lst respondent's case fails. 


I allow the sppeal, set aside the judgments 
and decrees of the Courts below and dis- 
miss the plaintiffs- respondents’ suit with 


re 
Appeal allowed. . 
fd ha ' Oas, 878: 4 RI 110; A. L R. 1926 Rang. 
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RUPA—DHFBNDANT—AÀPPHLLANT ` 


versus 
MAM OHAND AND OTABRS-—PLAINTIFPG 
wis iL 
Punjab Tenancy Act (XVIo V -1887 Ses 60, 5&(T)—' 
ps Tea ata consent of la Poa ot sons to 


Where an alienation of occupancy tenancy has been 
consented to by one of the landlords, the “liontin 
qua his share of the oocupancy holding becomes nort- 
voidable and his son and grgndson who succeed him 
are, even apart from Customary Law, bound by his 
act. |p. 301, col 2.] 


RUPA v. MAM CHAND, 


[99 I. O. 1927] 
Second appeal from,a decree ofthe Dis- 
trict Judge, Hissar, dated the 15th Janu- 
ary, 1926, reversing that of the Fourth 
Class Gub-J udge, Hissar, dated the ° 2nd 
February, 1925. 
Mr. Shamair Chand, for the Appellant: 
Mr. R. C. Soni, for the Respondente. 


JUDGMENT.—The facts of this ap- 
peal are as follows:—One Hanwanta was 
an occupancy tenant of 64 bighas 5 biswas 
of land in Sirsa Tehsil. The plaintiffs and 
the pro forma defendants Nos. 2 to 4 are its 
proprietors. Hanwanta diedin 1901 and 
his widow Musammat Rami gave consent to 
a mutation in favour of Hanwanta's daugb- 
ter’s son Rupa, defendant No. 1. It was 
alleged in the mutation proceedings that 
Rupa had been adopted as ason by Han- 
wants, In 1912 Musammat Rami died and 
defendants Nos. 2 to 4 brought a wa Sor 
possession of the whole of the said lan 
alleging that Hanwanta had never ed 
Rupaas his gon. The present plaintiffs were 
pro forma defendants and pleaded that their, 
share of the occupancy tenancy had fallen 
to the then plaintiffs on account of a private. 
partition. The suit was decreed as to half 
the property, it being held that there had 
been no such partition. It seems that the 
real reason for the pleading in that case 
was the.fact that Kura, the predecessor-in- 
interest of the present plaintiffs, had ac- 
quiesced or agreed to the mutation in 
favour of Rupain 1901 or thereabouts. The 
present plaintiffs who are sons and grand- 
sons of Kura, have now brought a suit for, 
p of the half share of the land 

that Rupa was not the adopted 
of rat Hansa tac The learned Sub-Judge 
dismissed the suit on various grounds 
holding that Kura had givenhis consent 
to the mutation, that Rupa was not the 
adopted son of Hanwanta and that, there- 
fore, the plaintiffs were estopped from 
.bringing the present claim. The learned 
District Judge held that Rupa was not the: 
adopted son of Hanwanta but held that 
grannag that the plaintiffs’, ancestor ac- 
quiesced in the mutation, the acquiescence 
was under some misapprehension of facts 
and could not bind the plaintiffs because 
the property in dispute is ancestral qua’ 
Kura. He, theréfore, decreed the suit. 


Two points have been argued before me 
in appeal. Firstly, that the suitis barred 
by limitation. It seems to me that the ' 
case is covered by the Division Bench rul- 


(88 L ©. 1917] . 


ing reported as Thakur Singh v. Bihari Lal | 


(L) and, therefore, the suit is not barred by 
limitation. 

It has next been argued that the consent 
of Kura binds Kura and, therefore, binds 
the present plaintiffs. The point is not 
freé from difficulty. The following rulings 
have ‘been cited by the learned Counsel for 
. the appellant; Habib Khan v. Muhammad 

2), Sohaj Ram v. Ram Lal(3), Chuhar v. Jas 

aur (4) and Shib Ram v. Shib Singh (5). 
Counsel for the respondents has ‘cited 
Mitra Sen Singh v. Janki Kuar (6) and 
Bent Pershad Koeri v. Dudhnath Roy-(7) on 
the question that there was no estoppel 
even as regards Kura and has also cited 
Sohawa Shah v. Sher Zaman Shah (8), Mano- 
har Lal v. Nanak Chand (9), Muhammad v. 


Gokal Chand (10), Harvans Singh v. Waata 


Singh (11) and Jaswant ‘Kaur v. W 
Singh (12). 

Now the question whether in a case of 
alienation of ancestral land by a proprietor 
the consentof one of the reversioners would 


bind his own descendants is not free from 


difficulty, but it has been held in Habib 
Khan v. Muhammad (2).and Makhan Singh 
vy. Kishan Singh (13) that such an assent if 
made bona fide is. binding on the rever- 
: gioner's son, Be that as it may, it seems 
to me that the consent of Kura to the muta- 
tion in favour of Rupa may.be presumed 
to be -the consent of Kura to a fresh occa- 

ancy tenancy being created in favour of 
Rapa. The widow Musammat Rami can 
only be held to have alienated the property 
in favour of Rupaunder s. 60 of the Punjab 


eae 44 P. B. 1817; 1 P, W. R. 1917; 
17 

~ Oas. 463; 68 P. R 1913; 194 P. W. R. 
. L. R. 1913, 

, Cas. 542; 78 P. L. B. 1914; 69 P. W. R. 


= 
ce 


ex 
m 
td 
5 hood 


e 
meko: 


ah oad 
LG te 
mue 


BAL T 172, 99 O. W. N. 533, 10. W. 
L. R. 169 (P. 0.). 
(1) 31 O. 156; 28 L A. 216; 4 O. W. N. 274; 7 ; 
J. 580, 14 Ind Deo. (x.'s.) 103 (P. O.). i 
PIRA 
52 Ind Oes. 503; 68 P. R.' 1019. 
P.L.R 1903. 
P. R. 1988. 
Ind. Cas 503: 5 L. 212 at p. 217; A. LR. 1823 
L. L. J. 347, 


' (13) 73 Ind. Ces. 273; A. L R. 1924 Lah. 213, 
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Tenancy Act. The alienation would be 
voidable at the instance of the landlord. 
If the landlord or one of the landlords con- 
sented to the alienation, then it would seem 
to me that qua his share of the occupancy 
tenancy he made the transaction non-void- 
able. This being so and guile apart from 
the Oustomary Law it would follow that his 
own son and grandson who Nagan to 
him are bound by his ds ecause they 
are his representatives within the meaning 
ofs. 4 (7) of the Tenáncy Act. I, therefore, 
consider that the plaintifs must be con- 
sidered to be debarred Hrom. bringing the 
present suit and I accept the ap dde A 
the decree of the learned District Judge 
and restore the decree of the first Court 
dismissing the suit with costs throughout. 
RL Appeal accepted, 


OUDH OHIEF COURT. 
Ssoonp Orvi, APPHAL No. 457 or 1994. 


1 


April 19, 1926. 
` Present:—Mr. Justice Misra and 
Mr. Justice Raz 


B. KAMTA BIROMAN PRASAD 
SINGH Taluqdar—DnarFANDANT— 
ian ma 


MATA BADAL DIOHHIT—Prarwrore— 
RusPonDant. 
` Oudh Rent Act P of 1868), s. 125—Oudh Land 
Revenus Act (XVII of 1876) t 153—Sale for arreara 
d rent, effect AER UR had previously obtained 
against  wunder-proprietor, rights of, whether 


extinguished. 

A sale held under s. 125 of the Oudh Rent Act 
read with s.133 of the Oudh Land Revenue Act 
destroys the rights of the under-proprietors against 
whom the decree is obtained and af those who hold 
by virtue of a grant or contract previously made by 
gs under-proprietors, but does not affect the rights 

1 persons not connected with the Judament-debkara. E 











Tp: 393, coL 1. 
A person who had previously obtained a decree for 
the lands in dispute superior proprietor 


and the under-proprietors, tore, is not, consequently, Hab 
to be ejected at the instance of an auction-p 
a sale for arrears of reht against the under-proprie 
[p. 393, cols 1 &2.] 

Second appeal against a decree 
Additional Subordinate Judge, F 
dated the 6th August, 1924, reve 
of the Munsif, Haveli, Fyzabad, 
26th November. 1923. 


JUDGMENT.—This | 
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by the plaintifffreepondent for possession 
. of 9 bighas 4 biswas 10 biewansis land situate 
in village Koro Raghopur, District Fyzabad. 
The defendant-appellant is the superior 
proprietor of the village and the plaintiff- 
respondent is the representative of one 
Sheo Sahai, who had obtained a decree 
for the lands in dispute from the Settlement 
le decree was obtkined against 

ibant B 'Bingh and Subdhan Singh, the 
pukttadart ‘(gub-settlenient holders of the 
willage and against Thakurain :Raghu- 
an Kuat, the superior proprietor, the 
prae r-in-title of the pe resent appellant. 
"Singh and Subdhan Bing. made 

8 default id: payment of fhe rent and 4 


decree for arrears of rent was obtained: 


against them and their pukhtadari rights 
were put up forsale and purchased by the’ 
superior proprietor in the year 1880. It is 
alleged that no reservation of any rights 
whatsoever was’ made in favour of the pre- 
decpssor-in-title, of the respondent. The 
lanis in ‘dispute, - however, continued to 
remain in eesión of the respondent 
and his pre ecegsors. dn 1919 the superior 
proprietor succedsfully took oe 
ejectment in the Rent’ Court ' "m 
Dayal, successor of Bheò Süha] and and Side. 
ceasor-in-title of the respondent. In 1920 
the said Ram Dayal brought a guit for re- 
coyery of posaesaion in the Rent Court on 
the ground that’ he had been illegally 
ejected but his” suit was dismissed. In 
1993 the present stit was brought by Ram 
Dayal in the Civil Court for recovery of 
possession, of the said jand on the ground 
that he was under-proprietor of thoss lands 
and had been wro gly ejected by the Rent 
Court "The suit 46) pons was pron t 
in the Court of the Haveli, Fyzabad, 
who dismissed the plaintiff's suit by decree 
dated the 90th November, 1923. The 
learned Mungit held that the effect of ‘the 
sale in the year 1880 was that all rights in 
the village, ‘Subordinate to the under-pro- 
rietors, wer wiped off by virtue of s. 195 
the Oudh Rent Ant (Aot XIX of 1863) 
‘that the plaintiff had, therefore, no 
left in the lands in dispute sneh as 
entitle him to recover possession of 
ds. 















intiff carried the matter farther 


, accepted the appeal and 
tif’s suit He differed .in 
m that arrived at by the 
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learned Munsif and held that the.aale held ` 
in the year 1880 could not in any "ur 
Plains. the ag a IY righte of the 
plaintiff, 


The defendant talugdar has now fone 


up to,this , urt agan ai appeal the 
contention zpised be before us o5 TI. 
is to the e ae ben 

year 1880 not only d redi d itle of the 
under-proprietors agains m di decree 
bad been p Mug a Aoa rig EAE 

persons 1 su inafe t greto, nọ ri 

having ‘pecially reserved" by the | 
Deputy wissigiér. Sold Es pontended: 
that as Euge ófved i in 


favour of the Hee ban hd he 2 not SUD 


ed .to any A ' Reliance was 
ERU 


Mrs 


Thore is no doubt that the sale held in 
the year 1880 was held in execution of a - 
deorea for arrears of rent under the pre- “, 
visions of B; 125 of the Oudh "Rent Act 
(Act XIX of 1868). That section provided 
that ifit appeared to the Gourt that Xhe' 
satisfaction of a decree could be made, in, 
the manner provided in ss. 243 and 244 of . 
the O. P. O., it might appels the Deputy 
Commissioner as manager of the property ` 
in respectof which the arrears were due ` 


appointed ‘might exercise, 

any law in force in Oudh, he might eh: 
the Government. Referring to. s. 
Manager of the o nid janda i be t : 
moveable property directed to be éld 

and costs. It appears to us established 
of the under-proprietary tenure held by 
es put up the UU AC PIPER, tenure 


and the Deputy Commissioner when" 89, 
faction of the decree against the judg- ' 
ment-debtor, all the powers which, under 
exércised for the recovery 'of an ead of 
revenue due by such Jude a ag pa 
the old O. P. O. (Aot VIII ‘of 1858) we fin Ta 
that it authorized a Court to 
ect rents or other re- 

Geipta: and profita ot the land or pers im- 
apply such renta, profiteor receipts towards 
the payment of the amounf of: decree. 
from thé record that the Deputy Oommis- 
sioner was appointed manager in respect 
Kulwant Singh and Subdhan Singh under 
the provisions‘ mentioned ‘above and that 

The -effect of- the eale held by the 


for the satis- - 


(991. O. 1997) 


Deputy Commissioner . mould,. therefore, 
when Er with the provisions contained 
in s. 13 

(Act XVIL of 1876), be that all grants and 
contracts previously made would become 
void against the purchaser at the auction 
sale. The learned Advocate forthe appel- 
lant contended that the effect of the sale 


waa to destroy the rights of the respondent - 


ag wall.’ 

We regret we Gista accept this conten- 
tion. The decree obtained by Bheo. Sahai, 
the predecessor-in- title of the respondent, 
was- obtained against the superior proprie- 
tor of the “village and it clearly stated 
that the deoree-holder wag to.pay a certain 
gum to the talugdar on account of Govern- 
ment ‘revenue and talugqdari dues and & 


sum of Rs. 5 to the under-proprietors on. 


acqount village expenses. The o 
tive portion of the decree clearly stated 
that ux dg rights had been: de- 
heo Sahai on.payment, ofa par- 
vier sui. It is, therefore, clear that the 
regpondent and his predeceasor-in- title were 
not in any way responsible for the pay- 
ment of the rent due from Kulwant Bingh 
and Subdhan Singh.- Their under«proprie- 
tary tenure was quite distinct’ from’the 
under-proprietary rights for which the pre- 
decessor-in-title of the respondent abtained 


a decree from the Settlement Oourt against- 


the‘superior proprietor. The liability for the: 
ave rent from Kulwant Singh and Subdhan: 
h was not inany way shared by the 


m ecessor-in-title of the respondent. We 


are unable to accept the large proposition ' 


stated by the learned Advocate for the ap- 

pellant that the effect of a sale held under 
8, 125 of the Oudh Rent Act (Act XIX of 
1888) read with s. 133 ofthe Oudh Land 
Revenue Act (Act XVII of 1876) would be 
not only to destroy the rights of the. under- 

roprietor against’ whom the decree had 
beai passed and of those who held by virtue 


of a grant or contract previously made- by- 


these under-proprietors, but also the righta 
of other’ persons not in any way connected 


with the judgment-debtors. The intention > 


of the Legislature as contained in s. 133 of 

the Oudh Land Revenue Act appeara.to u3 

to “be to séll the property free from all 

ml grants and contrasts made 
y i e judgment-debtors whether prior to 

n eàreo or subse 
appear to us to hays been the inteation of 
the Lagislatare to lay down to the contrary. 


A 


GOVINDASAMI NAIDU Y. KANNAMMAL, 


ofthe Oudh Land Revenue Act 


.ent. 


‘get & decree for possession of the land in 
- guit on the ground that it is his under- 


uently. It does not' 


<. Will extremely 
It would’ obyjously be opposed ko all prin: ` 
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ciples of justice and A banah to hold that. 
hts of persons not in any conneoted : 
with the o jadgment-debtore on d be. affect- ' 
ed by held in execution of & deoree 
against those judgment-deb tors. It has. 
not been proved from any evidence‘on the’ 
record that the decree which had been ob- 
tained by the superior proprietor against 
Kulwant Singh and Subdhan Singh “was 
also’ passed ‘against Sheo Sahai or kis 


“successor Ram Dayal. No evidence has : 
. been pointed out to us even to show +that 


predeceesor-in-title of ‘the respondent was 


-a party either to the suit in which the : 
~- decree was passed or in the execution pro- 


ceedings. ‘We are, therefore, of opinion 
that the sale held in 1880 did not and 
could not affect the rights of the respond- 
He is, therefore, clearly entitled to 


proprietary ‘holding’and that the ejectment 
proceedings held in the Revenue Gourt . 
hye E and cannot affect the said 
rights. 

The appeal, therefore, fails and is dis- 


missed with costs. 
A. N, A. Appeal dismissed. 


——. 


MADRAS HIGH: COURT. 
TBETAMBNTARY ORIGINAL Burr No. 11 OF 1925. 
May 4,1926. : 
Present:—J ustice Bir Kumaraswami . 


Sastri, Kr. 
GOVINDASAMI N AIDU—Pzarwrrgr 
versus 
KANN AMMAL—DRBFBNDANT, 


Will—Testator in feeble ye ert ; . 
false allegations—Haecution o m Td 
validity of —Scund testamentary Yaps 
stitutes. 


the belief that his, Min was sapane Bim 

not write to her about his health or send her ke 
monies to come down to ‘ths ge eripe was an, 
in-patient at a Hospital pial dough i 

to do so. The 


r and brother executed & 
aidxedel in its terms to hig 
wife, depriving her of the inue dod guardianship 


$84. 


of all her children -and granting her merely a petty 
maintenance-allowance: , 

Held, that as the testator’s mind had been kpn: 
ed by and unfounded allegations, the was 
not valid and a Court would be justified in refusing 
to grant Probate. [p. 389, ool. if 

Mr. K. V. Ramachandra Iyer, for the. 
Plaintiff. > : 

Mr. P. G. Krishnier,, for the Defendant. 

JUDGMENT,—This suit arises out of 
at application for Probate of a Will alleg- 
ed to have been left by one Ramakrishna 
Naidu who died on the,3lst of January 
1925. The petitioner is. the father of the 
testator and claims to be executor under 
the Will. The defendant is the widow of, 
Ramakrishna Naidu and she opposes the, 

rant. She states that she was not aware 
that, her husband left any Will, that her 
husband was at the time of the alleged exe- 
cution ‘of the Will an in-patient in the 
Surgical Ward in the General Hospital; 
that the Will even if executed ia invalid 
and inoperative, that the petitioner for 
Probate and his wife were always inimical 
towards her and her children, that’ they 
exercised undue influence.over her hus- 
band, that she and her husband were liv- 
ing a happy „married life and that it is 
extremely unlikely that her husband would 
have voluntarily deprived her of the guar- 
dianship and custody of her five minor 
children and cut her off with a maintenance 
of Rs. 7 a month. .. 

The following issues were settled: — 

1, Was the document expounded execut-, 
ed by the deceased and daly attested? 

2. Was the deceased in a sound dis- 
posing state of mind at the time of the 
alleged execution of the document? 

3. To what relief, if any, is the plaintiff 
entitled? . : o. 

I think a further issue arises as to whe- 
ther the Will was brought about by the 
exercise of fraud, or undue influence. _ 

Raniakrishna Naidu the husband of the 
defendant was employed in the Govern- 
ment of India as a Stenographer. For 
some months before his death he was suffer- 
ing from the distressing complaint of 


` spinal tuberculosis or spinal caires which 


revented his getting out of bed. In fact 

or some months before his death he was 
unable. to sit up and, was always lying on 
his bed.. We find from the letters which 
have been med as Ex. I Vase that a Mn 

ufferin om very great pain and that, 
aU m asearly as the 26th of March, the pain 
was so great that he swooned and fell down- 
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while attempting to go to a'shop in. Allah- 


abad. Ina letter dated the 24th of Febru- 
ary, 1924, he writes: to his wife about his 
health as follows: "For the last 3 months 
I have been feeling great pain in my 
ċhest and stomach and I'am not able to 
freely bend or lie down. Medicines. have 

paining. 
By the time I finish this letter, the pain 
on my back has become insufferable and I- 
dare say that you will not be able to re- 
cognise me, if you see me now. What 


shall Ido? If I think of taking leave I: 


am oppressed with the thought of having 


to look after five stomachs extluding my-. 


self, which is soon going to become ‘six 


including the one in your womb. Am I~ 


at least free after providing for mainten- 
ance? I have to equally provide you all 
with good clothes and ornaments, I am 
at a loss to know the divine dispensation. 
Sweet embraces and kisses to my children 
and the same to you.” In the letter of 
the 6th of March, 1924, he says: “You had 
enquired what I was ailing from? I have’ 
pain all over the body ..... " Tn the letter 


of the 15th of March, he writes: "My pain .. 


is still like before. Now my knees also 
are paining much. Tam tnable to walk. 
The back aches, itsseverity is fully known: 
to me alone who suffers. With all this 
pain I am attending offite: work, biting 
the teeth.” On the 26th of March he writes: 
“Some days back I had gone tò the fruit 
bazar in Allahabad in the ‘accompaniment 


of two Punjabi friends.: All at once I felt , 


w and unconscious and fell down. in 
the ground feeling only a hard blow on’ 
my head. On my re-gaining senses I’ was 
told by my friends that I wes down for a 
pretty long time, in spite of their best 
efforts to help me. Ifíhad died then, or 
if I was run over by any passing carriage. 
I would have been relieved of these world- 
ly miseries. I have survived this crisis, 
probably only:to be teased by all the 


people who have made it a point to dogo,” . 


The diary kept: by the deceased has 
been filed as Ex..O and -we find entries 
therein which show thatihe was suffering 
very much, On the 28th of May, 1924, he 
writes in his diary “the pain became so 


acute in the evening that I began to ‘roll’ 


inthe bed cursing my fate.” On the 29th 
he says that he spent a sleepless ‘night 
and that the Doctor. came and thought 
that he had an attack of tuberculosis. He 
says: "Whatever may be the opinion. of 
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Doctor I am having hell of a time." On 
the 30th he says that the Dector was not 
sure as to the exact nature of the disease, 
and that the pain on the back would not 
allow him to sit for more than afew minutes. 
Then he took leave and came to Madras 
88 appears from the entry in his diary on 
the 12th of May. His suffering increased 
and he became an in-patient in the Officers’ 
Quartera in the General Hospital. Treat- 
ment did him no good and he was taken 
to a place near Feroke for Ayurvedic treat- 
qe and he died on the 3lst- January, 
l . 

Bo far as the defendant is concerned, the 
evidence shows that her health was not 
good. During the nine years she was living 
with her husband, she had six children, 
five of whom are now alive, It appears 
from the letters which | have referred to 
that in March 1024 she was en ciente and 
the last child was born in May 1924. The 
confinement was very difficult and she 
was dangerously ill sometime before her 
husband came to Madras. A telegram was 
sent to her husband aa to her difficult con- 
finement but his illness prevented him from 
going to her. There can be little doubt 
from her evidence that. when her hus- 
band was ill in the General Hospital her 
health was bad. She had five young chil- 


dren in her hands and she and her last. 


child was ill. Her husband, when he came 
on leave and before he went to the Gen- 
eral: Hospital, went to Coimbatore and saw 
his wife and children. He was taking 
some medicine there but finding no relief 
he left his wife and children at Coimbatore 
and came down to Madras and went to 
the General Hospital and was admitted as 
an in-patient. It is not suggested that her 
husband had any house in Madras and I 
Bee no reason to disbelieve the evidence of 
the defendant that her husband-asked her 
and the ohildren to remain. in mofussil, 


that he came down to Madras stating that , 


he would put himself under treatment and 
return as soon as possible and that while 
in Madras he was &n in-patient in the 
Officers’ Quarters in the General Hospital, 
and had no other reaidence or place where 
his wife and children could stay if they 
came to Madras. The petitioner is the 
father of the testator. The testator had a 
brother called Narayana and his mother 
was also alive. The evidence of the de- 
fendant and of Kesavalu Naidu, a friend of 
her husband, who is a retired Supervisor in 
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the Military. Accounts Department shows 
that the feelings between her husband's 
parents and the defendant were notat all 
friendly. Her husbaud rose from a small 
beginning and as is not uncommon in 
Hindu families the ots resented, any 
great affection Shok wis shown by the 
husband to the wife. The letters Ex. I 
series digo show that the defendant was 
not pulling on well with her husband's: 
parents. The defendant. states that after 
her husband came-to the Hospital in Madras 
and she was in- i, she did not re- 
ceive any communication from her hus-. 
band or his parente, that she was ill and 
also het last child, that she came to Madras 
about ‘the 11th or 12th November, 1924, ac- 
companied by her father, that when, she 
saw’ her husband-he asked her where the 
children.were, and she said she had left them 
with her junior paternal ‘uncle, that she 
asked him about the. absence of letters 
and he said that he had sent letters and 
money-and she did not come to Madras all 
these days when he was ill and:so on, that 
she said that she had received no letters 
or money and nobody informed her about 
his health, that she wrote to Kesavalu.and 
on coming to know of his health she came 
to Madras, that her husband said that-he 
would make enquiries of. his younger 
brother Narayana and let her know, that 
he said he asked his brother whether he 
sent any letters or money to-her and the 
brother gave no reply, that she remained 
in Madras for five days, and was taking 
meals in a hotel and going to the Hospital, , 
that her husband's parents never made ` 
any enquiries about her or invited her to - 
come and stay with them, but that on the 
contrary when they saw her they abused 
her and asked her why.she came there, : 
that after she was for five days in Madras. 
her husband said that her health was not 
good and the child was ill and asked her 
to g back, that during the time she, was 
in Madras her husband never told her about . 
any Will he had executed or that he had 
any intention to execute one and that she- 
went back to mofussil at her husband's 
ngar Kesavalu Naidu, who is a respect- 
ahle witness states that he did not know 
that the defendant's husband -was in the 
General Hospital and that when he went 
to see a relation of his who was ill there he. 


_found that Ramakrishna Naidu waa, se; 


riously ill. He says.thathe received a letter . 
from the defendant: enquiring about the 
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welfare of-her husband and as to how many thought that his wife did not care for him 
months he would have to stay in the Hos- but rather wanted his money in anticipa- : 
pital, that he went to the Hospital and tion of his death and that her father was 
showed his-wife's letter to- the testator, that  vilifying his parente and himself and did ~“ 
the testator read it and said tbat he had not attend on him. Now it is clear from " 
made proper arrangements with his bro: the letters written to the defendant and 
ther . Narayana to send her money for the money order coupons.that have been. 
maintenance and also write to her, that on produced that tid he came to General 
seeing the letter of his wife the ‘testator Hospital he-was.on very affeetionate tetms 
thought -that his brother might have dis- with his wife. She had borne him six 
appointed them, thatthe parents of the children and the letters which he, wrote to 
testator were there at the time and .on see- her in March before he came to Madras 
ing-the testator read the letterthey asked breathe greataffection for her and the child- 
him whose letter it was.and he.said it.w&s ren. He states that even though he was 
& letter from bis wife and they said it was suffering very much he did not want to 
a useless letter and asked him nof to talk ‘take’ leave because he thought he -may not 
mach and said that the Doctor would be bedhile to keep his wife and children in ' 
annoyed and thathe then left. He also oomfort.. He talks of a present which he 
saya that when defendant's father-in-law was buying for her and whioh would 
brought her from’ Coimbatore to Dellii and ome to her as a stirprise gift. On reading: 
stayed in Oalcutta where the witness was the letters it is impossible to hold that 
then employed he found that the defendant till he came to Madras for treatment he 
had been starving four or five days and had the slightest cause for being disaatiasfi- 
had received no attention whatever.- '. ed with his wife. Unfortunately when he 
On the llth of November, 1924, about & came.to Maüras for treatment his wife was 
week before the execution of the Will we also ill’ She had a very difficult delivery 
find the following entry in the diary kept a short time before and both she and the . 
by Ramakrishna “my wife and father-in- ohild were suffering very much and as the 
law.camé to-see me. From my wife's be- husband liad no house in Madras and as - 
haviour it appeared that. she .came to he was going to the General Hogpital for 
Madrüs not so much togee me and attend treatment, Į wee no reason tò doubt the 
upon me but to. get more money from me. statement df the defendant that when he 
When she came she brought with her left Coimbatore for Madras for treatment in. 
only the last ‘born baby, leaving the other the General Hospital he asked her and the 
. children at Sennimelai. When questioned children to remain in mofussil and said that : 
why she did not bring all the children he would get treated and come back. The 
. with her, she could not give me a satis-, only relations who were with the testator 
' factory reply. Wheh ghe came to seeme in Madras were his father, mother and 
in Hospital her father also followed hér brother. I have little doubt on the evidence 
but instead. of coming into my room he in this casethat they were not well dispos-' 
used to go to Mr. Doraisami Mudaliar who ed towards the defendant. ‘It also appears 
was undergoing treatmentin thenext rooh from the evidence that though Narayana ' 
e and speak ill of my- parente. Éz passent. was asked by the testator to write to his - 
My father-indlaw is said to have declared wife and to send money to her he did: 
that go long as he lived he won't allow’ nothing, and the testator who had no 
his daughter to live with me in the midst’ reason to think that his brother was not - 
of my parents, though Mr. Doraisami Muda- complying with his’ wishes probably. 
liar advised him to the contrary.” On-the thought that his wife was neglecting him: 
15th we find the entry— "They left the place and he was encouraged in this belief.by" 
abruptly. My father-in-law did not even his father and brother. 
take leave of me.” On the 16th we find Turning to the terms of the Will I can- 
the following entry—'" Wife and father in- not help remarking that it is an extremely’. 
law left for Sennimalai" There harsh and crael Will His wife is deprived - 
are no entries on the 17th and 18th and on ofthe custody and guardianship of all her 
the 19th we have this entry— the Will was children. As regards the children under 
executed to-day.” f five years of age ghe isto keep the child- 
.There can be little donbt that.shortly- ren until they attain their fifth year and- 
before the executienof the Will the testator hand them over to his parenta or brother, 


. [£8 I. C. 1997] 


Bhe is to get a maintenance of Re. 7 a 
: month should she live separately and she 
is to receive, Rs. 5 if ehe lived with his 
parents, It. appears from his own letters 
written to his wife that the feelings between 
his wife and his parents were not cordial 
and he must have known what miserable 
‘life she would lead. after his death if she 
had to live with his parents. She waa left 
with the choice ofeither leading a miser- 
able existence in their house or live apart 
separated from her children. 1 find it 
difficult to conceive of a greater refinement 
of cruelty than is contained in the provi- 
sions of this Will. Now, regard being had 
to the affectionate terms which existed 
between the wife and the husband before 
the husband left Coimbatore, to come to 
Madras for treatment, I can only account 
‘for the sudden change which came over 
him when ‘he exectited the Will by the 
unfounded suspicion that had been created 
in his mind: that his wife was not caring 
for him but that she came to Madras for 
tting money from him and make sure how 
ong he will last. It should be remembered 
that at the time of leaving the Will and 
.#ome months before that he was suffering 
-acutely. For some, months before he 
executed the Will it is admitted that he 
was not able to get up from bed. Spinal 
tuberculosis rendered it impossible for him 
evento sit ip. He had to do everything in 
bed. Even haters he tock leave he was 
extremely weak and suffering a great deal 
‘and the few months that intervened between 
his coming to Madras and leaving the Will 
must. have rendered his position extremely 
miserable. I have little doubt that his 
‘position must have: been known to be hope- 
‘less almost about the time when lie left the 
Will.- I see no resson to disbelieve the 
evidence of the defendant and Kesavalu 
Naidu and I think it is clear that the father 
and the brother of the testator influenced bim 
against his wife by suggesting that ehe did 
not care for him and that in order to estrange 
them the father and brother did not write 
to her about the testator’s health or send her 
any money although the brother was asked 
todo eo by the testator. They have noj 
- ventured to go into the bor and contradict 
the evidence given against them and on 
this partofthe case I think the evidence 
and ‘probabilities show that for their own 
ulterior purpose they prejudiced the testa- 
tor against his wife. 
As regards the terms of the Will-although 
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the plaintiff derives no direct benefit under 
the Will, they have the control over the 
property left by the deceased amounting 
to Rs. 10,570, and the custody and bringing 
up of the children so that it is obvious 
that they would maintain themselves and 
the children with the income. There is 
also a legacy of Rs. 500 to the testator's 
sister and Rs. 500 to Narayana’ his brother. 
It is significant that in his diary. the 
tertator states that his father-in-law had 
declared that so long as he lived he would 
not allow his daughter to live.with the 
testator in the midst of his parente and that 
he was also vilifying him. This was: not 
said in his presence and somebody must 
have invented this-story to prejudice him 
against his wife, and her father. He says 
that his father-in-law was speaking ill of 
hie. parenta ‘Here again somebody must 
have told hintthis story, and as only his 
parents and brother were with him it 
18 extremely probable that they must have 
prejudiced him by trying to make out that 
both his wife and her father were after his 
property and “did not care for him. It is 
easy to see what the effect of all this would 
be on a chronic invalid like the testator 
who had to spend almost all his time in 
bed and in constant severe pain. It may 
be that his intellect was not clouded but he 
must have been weak and amenable to sug- 
tions of the kind made to him that his 
wife was not going to see him was due to 
her indifference and the aversion he sud- 
denly took was due to the machinations of 
the parents and brother of the deceased. 
There is no reason why the defendant who 
was in‘affectionate terms with her husband 
would not have come to see him if she was 
kept informed of his health. On the eyi- 
dence and probabilities I have no heeita- 
tion in coming tothe conclusion that the 
testator and his wife were on very. affeo- 
tionate. terms till the test&ter came to 
ras for treatment, that he was suffering 
very much for some months before he exe- 
cuted the Will, that he was extremely 
feeble in body and that taking advantage 
ofthese facts his parents and brother who 


"were not well disposed towards the defend- 


ant prejudiced’ him very much-against her 
and suggested the idea that he. was being. 


neglected.by those who ought te be near 


As egarda the exact state of his hedlth 
in the Hospital at the time the Will was 
executed the plaintiff has adduced no 


508 
inedical,evidence. The only evidence ad- 
duced by the plaintiff ia that of Viswanatha 
Sastry, a Vakil of this Court and Kalyana 
Ohetty, who is an attesting witness to the 
Will Viswanatha Sastri says that Kalayan 
Ohetty plaintiff's second witness, told him 
that the deceased was in the General 
Hospital in Officers’ Quarters and wanted to 
leave a Will and wanted legal advice, that 
he went to the Hospital and had two inter- 
views with the testator and that the Will 
was written and executed. He says that at 
the first interview the testator gave him 
instructions which he took down and he 
provee that the Will Ex. A was executed 
and attested. He states that at the time the 
testator seemed to understand everything 
rationally. He states that the words in the 
Will ‘for feasons best known to myself and 
in the best interests of the minor children, 


eto.; were the testator's own words snd - 


that the witness did not want to know 
what the reasons were. He states that the 
testator’s father and mother were present 
and that the particulars for the prepara- 
tion of the Will were given by all of them. 
Plaintiff's second witness Kalyana Ohetty 
says that he was present at the time of 
the execution of the. Will and attested the 
Will and saw the other witnesses also attest 
the Willandthat he identified Ramakarishna 
Naidu before the Sub-Registrar. He says 
that the testator was in sound state of mind 
when he dictated the terms of the Will. 
“ He says that the testator told him that he 
was not happy with his wife because she 
did not attend on him during his illness. 
He admits that the deceased was unable to 
sit up and tHathe was able to write only 
lying on his back. On this evidence there 
can Do no doubt that the Will was executed 
by the deceased. But the question is whe- 
‘ther where a person who had been enfeebl- 
ed by a pajnfal illness and had been 
suffering great pain for some months before 
the Will was executed is led into the belief 
that his wife was neglecting him and that 
she and her-father are only after his pro- 
` perty and where the testator's father and 
Érother in order to mislead the testator 
into the belief that his wife is neglectin 
him did not write to her about his balik 
'or Bend herany monies to come down to 
Madras though the iestator asked them to 


do. so, a Will by the testator who conceives . 


an unreasonable dislike to his wife brought 
about by the mechinations of those who 
‘were near him can be valid. I am-unable 
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to bring myself to hold that such a Willis 
valid. I find it difficult to resist the con- 
clusion that the parente and -the brother 
of the deceased who  were'not on good 


-terms with the wife of the deceased pur- 


posely refrained from writing to her about 
his health and sending any monies to her, 
though the testator wanted his brother to 
do so and that they prejudiced the testator 
against his wife by telling him that his 
wife was neglecting him and that even 
after she and her father came to Madras 
the testatorg mind as appears from the 
diary was poisoned against her by tellin 
him that his father in-law was speakingi 
of his father and was stating that he would 
not allow his daughter to live with the 
testator's;parents. The entries in his diary 
on the llth and 15th of November, show 
that he must have been prejudiced against 
her by statements said to have been made 
by others. The petitioner who is the father 
of the testator and the testator's brother did 
not venture to give evidence and I have 
little doubt that they did their best to 
poison the mind of the testator against his 
wife and that through no fault of hers. She 
was the victim ofan unreasonable dislike 
created by the plaintiff, Under these cir- 
cumstances I cannot bring myself to uphold 
this Will. 

Various authorities were referred to by 
both sides. For the plaintiff it is argued 
that there should be coercion in the strict 
sense in order to invalidate the Will and 
that mere influence gained by one over the 
other and the execution of the Will under 
such influence could not invalidate the Will. 
Reference has bean made to Wingrove v. 
Wingrove (1), where it was held by Sir 
James Hannen that in order to constitute 


"undue influence in the eye of law there 


mustbe coercion; to Baudains v. Richardson 
(2), where it was held that though influence 
may be degrading and pernicious yet it 
would not be undue influence in the eye 
of the lawand to Pilkington v. Gray (3), 
where it was held that testamentary capa- 
city is not disproved by evidence of the 
testator's merely eccentric acts and’ con- 
duct, 

For the defendant it is argued that in 
order to constitute sound testamentary capa- 


Q) (1886) LLP. D. 81; 55 L. J.P. 7; 34 W. R. 260; 
} (1908) A. C. 169; 75 L, J. ,P. O. 57; 94 L. TT, 290; 
n ER sss 
- (8) (1899) A. C. 401; 68 L, J, P. O. 83. 
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city the testator -must be in a position to 
realise the claims. which his wife and child- 
ren have on him and that where his mind 
has been poisoned by unfounded allega- 
tions of misconduct and he disposes of 
n perty ina manner which he would not 
ve done but for the false statements 
‘made to him by thoge near him regarding 
.his wife with whom he was previously on 
d terms, the Will-cannot be said to have 

n executed by him while of sound dis- 
mind. Reference has been made 

1 of the Indian Succession Act of 

1925 toe, 61 of states that a Will or any part 
of a Will, the making of which has been 


caused by fraud or coercion, or by such. 


importunity as takes away the free ney 
of the testator, is void, and it is argued that 


in the present case the conduct of the ` 


pami and ‘the testator's brother would 
ring the case within that section. Refer- 
ence has algo been made to Dew v. Clark d 
and In.re Charles William Peek (5). . 
see nothing in the autherities’cited = the 
ee akil which on the facts I have 
‘found proved constrains me to t Pro- 
bate. Iam of opinion that the Willis not 
valid and dismiss the application for Probate 
with costa. 
ONY > Application dismissed. 
f (1826) 162 E. R. 410; 3'Add..79. 
` 5) Qum 164 E. R. 1093; 2 Bw. & Tr. 606; 39 L. J. 


NAGPUR JUDICIAL COMMIS- 
'SIONER'S COURT. 
, WBOOND Cryin ArPBAL No. 333 or 1925. 
`~ November 8, 1926. . 
Present:—Mr. Hallifax, A.J. O. 
‘BAHORAN AND OTHARS—DEFSNDANTS- -— 
APPELLANTS 
CHANDAN DHAR AND OTBBRS— . 
PraINTIFFS—RB8PONDHNTS. 
Tort—Consptracy—Liability of each conspirator for 
act done by the others— representative of tort- 
Tensor, liability of. 
eruere mbe a commit a tort each ‘of. the con- 


ble for the entire damages jointy 
the others irrespecti 


The legal representatives ofa tort-feasor are “not 
ud for for the 
they benefited y it. = 
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,may be mentioned: also that the 


tort unless it is shown that 
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Appeal against a&-decreé ofthe Addi- 
tional District. Judge, Bilaspur, dated the 
14th April, 1925, in Oivil Appeal No. 140 
1924. 

Mesars. G. R. Dei, A. Bhagwant and 8. A. 
Ghadge, for the Appellants. 

Yadaorao Bhagdikar, for the Re- 
epondents. 

JUDGMENT.—The ónly contentions 
in the petition of appeal to this Court are 
that the finding'as to the number of trees cut 
and their value is wrong, making the num- 
ber too great and the value too high, and 
that there could not be “a joint decree 
against all the appellants.” The first con- 


tention was expressly. withdrawn, -and the 


second was not argued. In its place was 
substituted an argument fo the effect that 
the decree should be passed against only 
those of the defendants who were proved to 
have taken an actual part in the cutting of 
the trees. They all conspired to cut the 
trees, and if some of them: got the cutting 


| done by the others they would surely be 


just as liable as if each of them had' sent 
out a servant to do his part for him. It 
lea is 
hardly a- wise one to take on behalf of all 
the defendants, when it is admitted that 
some of them are liable; each of those who 


‘are liable is altruistically asking for an 
‘increase ‘of his.own burden. 


The plea taken on behalf of two ofthe 
twenty-three appellants is sound, as far as 


.it goes, but ita success has no, appreciable 


result. It is probably for that reason that 
the fespondents admitted its validity, 


‘though it.is raised:for the first time in 


this Court. Ujiyarone of the original de- 


.fendants died during the trial of the suit, 
. , and.his'two sons Manyar and Mandal Mida 
: made defendants in his stead. They 


not liable in' damages for their father's 8, 
tort, unless ik is shown that they benefited 


by it. The decree of.the*lower Appellate 
. Oourt will actordingly be modified 
- removal of the names of Manyar and dal 


from the list of persons responsible for the 


„amount of tie:dàmages, leaving the other 


twenty-one appellants jointly and severally 
responsible. These twenty-one appellants 
will also pay all the costs of the respondents 
in this appeal. 

A. N. A Appeal PERET | 
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. 108 (h)—Mortgage —Morigagee 
Ep irees— W dete: 


e plaitti 


-]y, he reversed: 
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. BOMBAY HIGH COURT. 
Ssognp. OIVIL APPBAL No..530.0r 1925. 
! - June 2, 1926. . ' 
Present :—Mr. Justice Fawcett and 
Mr. Justice Madgavkar. 
RAMOHANDRA BAJAJI BHANDGIRE 
. AND OTHHRS—PLAINTIFFS— APPALEANTS 


, versus 
SO. Shripati SUBHAJI. BHANDGIRE 
—DavaNDANT —~RASPONDBN?, di 
re 3 €); 
Transfer of Property Act (IV. of! ), se. Fight Qi 
A mortgagee in possession-of land does not com- 


. ; by cutting down trees planted by him on 
ponies land unlees' his actis destructive or 


. injurious to TO : i , À 
a apbael Pro .8 decision of the 
istant Judge, at Satara, in Appeal No. 
313 of 1924, reversing the decree, of the 
, Subordinate Judge, at Wai, in Suit No. 306 
of 1923. . - a n < 
. Mr. P. B, Shingne, for the Appellants, 
Mr, B. G, Rao, for thé Respondent. | 
JUDGMENT. i 
Fawoétt, J.—In] this case the plaint- 
iffs appellants sued to recover possession 
"of the plaint plot, which.is an open iie 
and also to recover Re. 50 by way.o 
damhges for trees cut down: and removed 
by-£hedefendarit, thé allegation being that 
the plaint: property was of the plaintiffs 
exclusivesownership* and: enjoyment and 


^: that the defendant had not the least right 


: over the trees that he had cut. 

The trial Court found’ in' favour of the 
plaintiffs’ ‘claim’ for ownership and. grant- 
ed: them the decree as sought, 

Oh. appeal, the: Assistant „Judge held 
- that the plaintiffs had not satisfied certain 
mortgagefleeds executed in favour of the 
andfather of the en, Bror the 

int p y, ‘and that, therefore, the 

P iti d vere. not ehtitled to the site as 
owners: He also held that these particular 

. trees’ had’ been’ planted: by the defendant 
as tiortgagee, and that he had aright to 
nlaht’ snd ‘remove’ the trees. According- 
the lower Court's ,decree 
‘ahd dismissed’ -thè plaintiffs’ suit with 
‘appeal: has’-been admitted -only on 
ee uate the mortgagee-defend- 
ant can cut down’ trees which: he has 
‘platited: after’ sept into possession. 
is question resolves 
fie appellant! are entitled to damages for 
the act of the defen 
trees, and the appellants can only be so 


This 
u 


. tort by his aot. 


„have pommit 


. by cutting down trees on mort 


teelt into whether . 


ant in cutting down | 
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-entitled ifthe mortgagee has committed a 
The plaint, as already 
mentioned, is‘ on the basis of the plaint- 
ifs being owners of the land and the de 
fendant having no right over it whatever. 
In such a case, of course, the defendant's 
cutting the, trees, even if hé had planted 
them, would be a tort: But, it has béén 
held.that the defendant was in lawful occu- 
pation of the ground: as mortgagee whën 

e planted and when he cut, thé trees, and 
the. point is whether he can be said to 
-a tort in cutting them. 
The.mortgagee in poasession can, no doubt, 
commit waste, which is a species;of, tort, 
[ ed pro- 
perty, cf. 8. 76 :(c) of the ‘Transfer of. Pro- 

erty Act, and Raghu Nath Das v. Ashraf 

ussain Khan (1). But this would ordinarily 
ibe in réspect.of trees already on the pro- 
perty when it was mortgaged, and [ know 
of no authority: for extending it to the casa 


‘of trees’ planted’ by the mortgage unless, 


in th’ words of s. 76 (c) of the Transfer 


, of Própérty Act, the aet is “destructive or 


ermanently injurious to the property.” 
his, however: has not been made out in 
thé.preseht ease. No evidence was: addud- 
ed to that effect; and, as I have already 
mentioned; the claim for damages’ is put 
on an entirely different basis: Also, the 
analogous law’ im the caBé' ‘of s tenant 
planting and cutting down trees is against 
the view put forward for the appellants, cf. 
Sitabai v. Sambhu Sonu (2) and s. 108 (A) 
of the Transfer of Property Act. The lan 
is not agricultural, so no question of its 
utility being injured by tree-roots or stumps 
.In my opinion, it is’ unnecessaty to de- 
cide: whether, if the treea were still on 


.the land’ and the mortgagors’ representa- 


tives were suing for redemption, they could 
claim to’take, possession of the trees with- 
out compensation-under 8. 63 of the Trans- 
fer of Property. Act. Even assuming they 
could do this,’this-does not involve the con- 
sequence that, in the eye of the’ law, the 
cutting down-of the trees is a tort. I would, 
therefore, dismiss-the appeal-with costs. 
Madgavkar, Ji—I agree.. l 
AN Rs ., Appeal dismissed, — 
.(1) 3 A. 20%; 4 Ind. Jui; MÓ, lind. Deo. (x. n) 


(2) 25 Ihd, Cas. 140; 38 B. 716; 16 Bom. L. R. 595. 
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. RANGOON HIGH COURT. 

' ORIMINAL RAFARENOR No. 109 oF 1926. 

August 16,1928. . 

' Present:—Justice Bir Benjamin Herbert 
Heald, Kr., and Mr. Justice Qhari. 
‘NGA PAN GAING AND OTHBR8— 

_Aoouasp—APPLIGANTS 
^ versus 
EMPEROR—Opposirs Pasty. | . 
' Registration Act (XVI of ath as. 82, 88—Offences 
under ths Act—Prosecution ivate persen, legality 
of —Permission of Registration Oficer, whether neces- 


s. 83 of the Aot. NGC are 107, ele 1&2} 
‘May’ in s. 83 of tion Act must be read 
as Pasa neers to dawa a ia pe [p 407, col. L]. 
Chari, J. —The use of e word ‘may,’ ‘by itself, 
Po no indication of the intention of the "Legisia- 


Aure. there are a number of persons by any 
ne of, w. m an Bof can be p ormed the Legislature 
Page T ord 'may' aniy to show that it is open 


t ay one of such persons to perform that “act. 
er- the performance of the act is obligatory or 
optional and whether such per aan te Conte ie 
red S AER UM a ndk ot the erint Mi 
pect o a Cam on ture 
Hare to'be gathered from the SR saa a pagakan 


oy ee ea lad: enactment. [p. 405, eL 
p. 4 krang A 
Hussain K v. Emperor (5) and Emperor v. Ji- 
wan (8), followed 
inath v. Kuldip Singh (9), “In re Piramu Na- 
datht (3), In re, Palani Goundan (7), Gobindia v. Bm- 
t follo 


) and Indrani Bahu v. Ram Badi Dularyar(®), 
ORDER OF REFERENCE. 
Heald, J.—(July 5, 1920). "On the 
"18th. ma March, 1924, Paw U, and his 
wila, Ma Hain Me, ‘mortgaged & : hold- 
dns] of pa land measuring 1120 acres 
NE qu iid two amaller holdings to one 
Po Hmat for Ra. 700 with interest thereon 
at 3 per cent. per mensem. The wording 
of the document shows that-although the 
land was, described as. paddy. land some 
of it had not yet been brought under paddy 
oultivation. 
n “On some date after the 5th of May, 1924 
‘probably Lm ‘goon after that date, Paw U 
‘and Ma Hnis Me entered into a written 
'Rgreement withoné Maung Gale about the 
.Bame eleven-acre holding and. four adjoin- 
ing pieces of land whióh were described 
as dani plantations: For the “purposes of 
this‘case it does not matter wHether or not 
the lands described as dans plantations-re- 
present the uncultivated parts of the land 
, which had been: mo is The eleven- 
kore VR which this agreement refers 
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was certainly the lana holding which 


had been mortgaged. That agrebment re-, 


ferred to an earlier reement datéd the 
92nd of: April,-1924, whereby Paw 'U and 
Ma Hnin Me agreed to sell the eleven-acre 
holding and four adjoining dani plantations 
to Maung Gale for Ra. 830, of whi Ra, 530 
was to be paid at once and was to, be re- 
garded as earnest-moiey, and sthe balance 
of Rs. 300 was to bear interest at 3 per 
cent, per mensem and was to be paid by 


“the 8th of March, 1925, and whereby Paw 


U and Ma Hnin Me agreed to transfer the 
land: to Maung Gale's name on the price 
being so paid in.full, and “it stated that 
that agreement was to. remain in force, 
and that Maung Gale was to work the land 
for the season. 1924-25 and that if he failed 
to pay the balance of the price of the land 
as agreed he should pay arent of 130 basketa 
of paddy which Paw U and Ma Hnin Ma 
should be entitled to take out of the actual 


‘crops for that season. ^ 


‘It-is admitted that Maung .Gale paid the 
-Re. 580 at ‘that time. 
-:Qn the 5th of March, 1925, Paw U and 
e Hnin‘ Me signed a document in which 

they scrnoplad aed receipt of the “balance 
of the price and declared that Maung Gale 
"was -beneficial owner of the land and that 
they: undertook to give him a registered 
conveyance -as Soon as they had redeemed 
the mortgage 

On the 8th of June; 1925, one Pan Gaing, 


.who held a power-of-attorney from Maung 


Gale, presented for registration a convey: 
ance which p es to have been ‘exe 
cuted by Paw U and Ms Hnin Me. In his 
application to the istering ae he 
said that Maung Gale had Bon ht the land 
for Rs. 830, that Paw U.and.Ma Hnin Me 
had sighed a document, that Maung Gale 
had paid the Rs. 830 in fall and that Paw 
U and Ma Hnin Me refusedto have acon- 
veyance registered. He asked that they 
should be summoned and that the convey- 
ance which he presented should be regim- 
tered. The Registering Officer summoned 
Paw. and Ma Hnin Me, who admitted 
that they had need to sell the land and - 
had received . the, price, but denied that 
they had signed. the conveyance, Regis- 
tration was, therefore, refused: 

On the 18th of July Paw U filed a com; 
plaint against Maung Gale's agent, Pan 
Gaing, and against the three witnesses wha 
attested the document,’ charging. them with 
&n offence under 8. 465 of the Indian Pena} 


4Q1 


Oode and. "with -abetmént- of that ffence, 
and also with an offence under 8 82 of the 
Ragistration Act. - . ; 

‘he Magistrate” charged Pan Gaing 
under 8. 82 (a) of the Registration Act 
with epi dd false statement to the, Re- 
igistexing Officér'by stating that-the con- 
yeyance: was signed by Paw U- and Ma 
Hnin Me, and he charged two of the attest- 
ing witnesses, Tun Yin and Maung Sin, 
with abetment of that offence. He Sound 
them all guilty and séntenced them to & 
fineof Rs. 200 each with six months*rigc- 
rous imprisonment in default. Apparently 
dhe, fines have not been paid, but it does 
mot appear, that the acoused have yet been 
‘gent to Jail. 

: They appealed, and. the learned Addi- 
tional Sessions J ud ge upheld i the convictions 
and semences. 

ah now come. tor this: ‘Cour in rere 


“Th seems to me thie this E 
gaises an'impertarit point of law, namely, 
whether in view of the terms of s, 83 of 
the - Rapistralion Act @ prosecution under 
5. 82 of that Act can be instituted by a 
private Deren without the permission of 
ne, Registering Oficer. 

he tering Officer under 4s. 3 and 
6. ofthe Aot are; the unspector-General of 
pozit tion, ihe Registrars and the Sub 

Registrars. If there is more than one Sub- 
gese in a sub-distriõt the Registering 
Joni ut Bagan. bul they known ab 

oint. Su trars, - but tthe are pre- 
pea still ae eal for the pur- 
poses of a. 83 


asThat sebtictr says cheba prosecution for 
any dffence “under. the Registration. Act 
coming to the knowledge of a Registering 
Oficer- in hia official capacity may be 
wommefced by, or vig the permission of 
the Inspectot-General, the Registrar or the 
Sab-Registraf in whose territoriés, district, 
or sub distridt, as the case may be, the 
offence has beén committed. The section 
does not say that. pfoeecutions may not be 
ótherwise comuiehced, but expressio unius 
est exclusio "alterius. 

There are, however, conflicting decisions 
of the High Courts in India on this point. 

In the case of’ Maung Saing v. Emperor 
@) a Bingle pes of this Oourt said: "In 
view of the Fall Bench ruling of Eon Oal- 
cutta igh Oourt in Gopinath i 

je, DH ah nak 35 or. En z 
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Singh (2) it must be taken as settled law 
that no sanction is necessary for a prose- 
cution under b. 82 of the Registration Act." 
All that the learned Judges (Cay on ‘the 
subject in the case cited is “we are of 
opinion that no sanction is required. It 
has been contended that, under 8. 83 of 
the Registration Act, it is necessary that 
some one of the officers who- are mentioned 
in that’ section must have given previous 
permission to institute proceedings; but we 
think that it is notso. The provisions of 
&. 83 are nof obligatory. They rather seem 
be intended for the purpose of enabling 
he officers of the Registration Department, 
when they should see fit, to institute any, 
prosecution: under the Act upon their own 
responsibility.” . With allrespect for the 
opinion of the learned J udges who were 
parties to that ‘decision’ 1 am of: opinion 
that their statement of the purpose of the 
section is inadequate. It certainly provides 
for the institution of prosecutions by Re- 
gistration Officers, but it also added'a new 
provision for prosecution by private pers 
Bons with the permission of Registration 
Officers, and.the question ia whether the 
latter provision excludes queen Fad 
private persons without such, permission; 
That ‘question was consid in 1917 by 
a Bench of the Madras High Court in In re 
Piramu — Nadathi (8 and Ayling, Ji 
said "I am inclined to hold that permisi 
sion gi the Registration Officers is not a 
preliminary requisite for the institution of 
‘proceedings by a private person for aifences~ 
under the Hepintration Act.” Napier, `d., 
raid that. he agreed with his learned brother 
but that the question one on which 
jt was possible tò arrive at a different con- 
clusion as could sean from, the- decir 
sions of the Calcutta High Oourt. : He re- 
ferred to the cases of Queen-Empress . v. 
Batesar Mandol (4), Hussain Khan. v. Ems 
peror (5) and Emperor v. Jiwan (6) in which 
& contrary. view had been taken, and he 
admitted that he had had great ES. 
in arriving ata conclusion. - < 
In In re Palani Goundan $i in the sams 
. @) IL O. 508; 5 Ind. Deo (x. &) H 88 (F. B). 
(3) 38 Ind. Cas. 976; 40 M. 880; 31 M. L. T. us 4 
L'W. 414; 18 Or. L. J. 416. 
? (4) 10 O. 604; 5 Ind. Dec. (x. 


oU) 35 Ind. Cas. 145; rp uide A 38 A, 354; at 


at errs Cas, 208; 37 A, 107; 13 A. L J. 4; 14 


^40 M. L. J. 311; 13 L. W, 195; 
«acid ulmo L Jj 


HERE 
BEN 


T W. E. 144; 
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‘Court Ayling, J., followed the decision in 
In re Piramu Nadathi (8) but in that case 
although Spencer, J., said that he was 
not prepared to differ from that decision, 
he went on to Bay "Although I recognise 
the fact tbat & different view has twice 
bsen taken by the learned Judges of the 
Allahabad High Court sitting singly, I am 
inelined^4o prefer the opinion of a Bench 


.of.this. Court supported as itia by a Full . 


Bench of the: Oaloutta High Court in Gopi- 
nath v: Kuldip Singh (2) and by the language 
of s. 83, which is not prohibitory like that 
of a5: 195 of the Cr, P. O., but ,permiasive.” 
It is clear. from the wording of these 
decisions that none of these learned Judges 
‘Was satisfied that the matter was free from 
doubt. . A 
u In Hussein Khan v. Emperor ( 5) a learned 
Fadge'of the Allahabad High Court said. 
“Saction 83 seems neither very clear nor grá- 
mmatical: Bearing in mind, however, that 
the offence is the creation. of the Regis- 
‘tration: Act-and finds no. place in the Penal 
Code, I think the accused is entitled to 
the benefit ofany ambiguity in the provi- 
sions of'the Act. It is certainly not an 
unreasonable contention-to ‘be urged on his 
behalf that & prosecution for an offence 
“ander 8. 82 should not be commenced with- 


out the permission referred to in the sec- . 


tion, It‘is said that the permission only 
refers to permission:(? prosecution) by a 
registering authority, . This seems hardly 
correct because the different registering 
authorities: are the very persons who are 
named. by the section asthe persons- who 
whould grant the permission. The appli- 
cant cites. the case of Emperor v. Jewan 
(6). Itseams quite clear that .Tudball, J., 
was of opinion that permission was neces- 
sary before a-prosecution for an offence 
under s. 82 could be commenced, I allow 
the application," ; 
. It is probable that this decision was 
considered and not followed by the Madras 
High Court in In re Palani Goundan (7) 
and doubts were certainly cast on ita cor- 
rectnessin the case of Gobindia v. Emperor 
(8, but Iam not satisfied that it was mis- 
taken. -The principle which was embodied 
in s. i86:0f.the Cr. P. O. is that prosecu- 
tions for ‘offences which. regarded ‚ag 
contempta: of the lawful authority of public 
servants, of which, it is to be noted, furniah- 
1 Ind, Cas 194: $ P. L. T. 373; (1034) Pat. 100 
pm ars Gr L J. 080 AL R 10M 
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ing false information to #public-.servaht 
is one, are not to be instituted without the 
sanction of the public servant concerned 


„or of some public servant to whoin, he, is 


subordinate. .The application of that prin- 
ciple has recently been made more stringent 


-by the améndment of the Code which pro- 
‘vides that: an actual complaint of a public 
- r 


servant is now necessary. ~, ; I 
“The provisions of s. 83 of the Registra- 
tion Act as to the. necessity for the per- 
fficer concerb- 
ed orofsome Registering Officer to whom 


-he is subordinate are so similar to those 
‘of 8,195 of the Code that I think that it 


is a fair presumption that the Legislature 
intended to apply a similar. principle. The 
-Registration Act of 1866 >clearly contem- 
plated and provided for the’ inatitution: of 
prosecutions for offences under the Act 
only by Registering Officers, and if that 


‘Act had not been amended, as it has been 


in the i two succeeding Registration Asts, 
lsee no resson to doubt that the Courts 


-would have held on the principle. of ez- 


pressio, unius that none buta Registering 
Officer could institute a prosecution for an 
offence under the Act. In the amendment 
ofthe Act -provision was maderdor the in- 
Stitution of prosecutions by private persons 
with the -permission of the Registration 
Officer concerned or of some Registration 
Officer to whom he was -subordinate, “as 
well as by Registration Officers themselves, 
‘but, I see no reason why the principle 
‘should not still apply so as to prevent the 
dnstifution of prosecutions by private pe» 
-ons without such permission:- 4$ 4 
. "As, however, the matter is admittédly 
open to question and there is.& decision of 
a Judge of this Court in the contrary sense 
I refer the following question for the de- 
cision of a Bench or a Fall Bench according © 
as the learned Chief J ustice may direct:— » 
Oan a prosecution fot an offences under 
the Registration Act coming to the know. 
ledge of a Registering Offlcerin his official 
capacity. be commenced bya private per- 
son without the permission mentioned in 
B, 83 of the Act? i 
Mr Robertson, for the Petitioner. 
. Mr. Eggar, Government Advocate, fot the 
Crown. ! id 
- The matter coming on for hearing befora 
Heald and Chari, JJ., their Lordships de- 
livered the: following ` 
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. Ohari, J.- The question referred. fog 
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„decision 'is “Can ‘a prosecution for an 
. offence under the Registration Act coming 
to the knowledge of a Registering Officer in 
his official capacity be commenced by a 
private person without the permission men- 
tioned in 6. 83 of the Act?" 
The'facts which led up to the reference 
are that one ‘Pan Gaing, the agent of 
Maung Galay, the vendee and three persons 
who are supposed to have attested a sale- 
deed were charged with an offence under e. 
465 of the Indian Penal Oode, with abetment 
‘of that offence and also with an offence 
unders. 82 of the Registration Act. So far as 
the offence under s. 465 of the Indian Penal 
Code is concerned nosanction or permission 
is necessary. and the refereuce is only in 
respect of the offence under s. 82 of the 
Registration Act. 
The relevant sections of the. Registration 
: Act are as. 81, 82 and 83. Section 51 makes 
thé endorsing, copying, tianslating or -re- 
.gistering of a document by a Registering 
‘Officer charged with those duties in a 
manner which he knows or believes to be 
incorrect, intending thereby to cause injury 
as defined in the Indian Penal Code to any 
. person, an offence punishable with imprison- 
ment which may extend to seven years or 
‘with fine or with both. Section 82 deals 
with three classes of offences -classified 
under (a), (b), (c) and (d) of the section. The 
-offences are made punishable in the same 
manner as under the previous section. 
-Olause (a) deals with intentionally making 
falso statements before officers acting under 
tss Act, (b) with intentionally delivering to 
a Registering Officer a false copy or trans- 
lation of a document ora false copy ofa 
.map or plan and (c) with false personation 
and presentation -of a document or the 
‘making of an admission or a statement in 


` an assumed character in any proceeding 


or enquiry upder the Registration Act. 
-Clause (d) deals with the abetment of the 
above offences. .Section 83 runs as follows: 
“A prosecution for any offence under this 
Act coming to the knowledge of a Register- 
ing ‘Officer in his -official capacity may be 
commenced by or with the permission of the 
Inspector-General, the Branch Inspector- 
General of Sindh, the Registrar or the Sub- 
Registrar, in whose territories, district or 
sub-district, asthe case may be, the offence 
has been committed." The point for :con- 
sideration is whether a prosecution under 
the Act can be commenced by a private 
person, that is, -whether'the wording of s. 83 
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which enacta that a prosecution may be 
commenced by certain officers or with their 
permission, is mandatory or permissive. 
Before dealing with the authorities on the 
point which are conflicting, I shall refer to 


‘the wording in the old Registration Act of 


1866, the corresponding section of which 
was the same as the section in the later 
Acts with two differences. Tho wording in 
the Registration Act of 1877 is the same as 
the wording in the present Act. The Act’ 
of 1866 after the words ‘in his official capa- 
city ‘contained the words ‘may be inatitut- 
ed by’ instead of the words in the present 
Act ‘may be commenced by-or with the 
permission of.’ ‘Phe old Act, also, before the 
words ‘Sub-Registrar’ contained the words 
‘with the sanction of the Registrar to whom 
he is subordioate.” These words have been 
omitted in the present Act so that the Sub- 
Registrar's discretion to commence procot- 
t 
will thus be noticed that the word ‘may’ is 
used in both the Acts and the worda ‘with 
the permission’of’ did not appear in the old 
Act. Ifthe word “may” in the old Act can 
be read as being permissive and if the old 


‘Act did not bar private prosecutions then 


it follows that the later Acts could not have 
been intended to bar private prosecutions 
either, and that the words “with the per- 
mission of' were inserted merely to enable 
the Registering Officer to depute some one 
else to tile the complaint ‘instead of going 
himself to the Magistrate's Court. It is 
unfortunate that there are no. decisions 
The rulings on .this 

uestion are not uniform. In the case of 
Queen Empress -v. Batesar Mandal (4) a 
Bench of the Calcutta High Court was of 
opinion that a prosecution for the offence 
of giving false evidence before a Sub- 
Registrar can only be commenced either by 
him or by any of the officers mentioned in 8. 
83 or with the sanction of one of them. No 
reasons are given in support of this opi- 
nion. In Gopinath v. Kuldip Singh (2) a 
Full Bench of the same High Oourt took a 
‘different view. In this case the reasons 
given by the learned Judges are that the 
provisions‘of s. 83 are not obligatory and 
that these provisions ‘appear ‘to have been 
intended to enable the officers of the Regia- 
tration Department te institute any pro- 
secution under'thé Act on their own res- 
ponsibility if they should think fit. Ishall 
consider later whether the section is obli- 
gatory or not, but the statement pf the 


.|89:L C. 1827] 
object of that section, ag my learned col- 
league points out, ia unsatisfactory. Ifthe 
intention of tlie Legislature was not to put 


any limitation or bar on prosecutions, there 


was no need for a special provision that an 
officer of the Registration’ Department may 
institute Areca gs pince it is always 
open to him to’ do so. In the Madras High 
Oourt there are. two.cases: the case of. fi 
re Piramu Nadathi (3) and a later case 
In re Palani Goundan (7). In the former 
Mr.Justice Ayling and Mr. Justice Napier 
took the view that no permission was neces- 
sary fot the institution by a private person 
of ‘procéedings for an offence under. s, 82 
of the Registration Act. - Mr. Justice Ayling 
was of opinion that the, intention of s. 83 
was merely to prevent official prosecution 
for offences under the Act being instituted 
by an officer below a certain grade. .This 
statement of the intention of that section 
does not strike me as being any more satis- 
factory’ than the one given in the Calcutta 
Full Bench case and I fail to see what dis- 
tinction there can be between an official 
and a non-official prosecution which neces- 
sitates a special provision in respect of the 


former. Mr. Justice Napier distinguished’. 


the offences created by the Registration 
Act from the offences created by other 
. special’ Acts and fram a consideration of 
the offences created by the Registration Aot 
drew the inference that enquiries into false 
etateménts made before a Registering Offi- 


Ger are for the benefit of a particular person. 


who may be injured or otherwise affected 
by the registration of & document and that, 
therefore, they were in &. différent class 
from 
authority of publie, servants or offences 
against the Government. He admitted 
that there were decisions to a contrary 
effect and expressed his regret that the 
judgments in these decisions did. not give 
a reasoning of the learned Judges, a regret, 
in which I share. The case of [n re Palani 
Goundan (7) gives no additional reasons, 
Mr. Justice Ayling was a member of the 
Bench in this case also. ' 
Spencer was not prepared to differ from. the 
opinion expressed in the earlier case. In 
the opening portion of his judgment he 
refers to the fact that an offence under a. 82 
may also be an offence under the Indian 
Penal Oode, and under s. 195 of the Or. P. 
©. before its recent amendment; sanction 
would have been necessary. A considera- 
tion of this circumstance leads me to a con- 
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clusion different from the one arrived at:by 
the learned Judges of the Madras High 
Court. Before referring to the cases of the 
Allahabad High Court, which has taken a 
different view, I shall refer to the case of 
Gobindta v. Emperor (8), referred’ to by my 
leartied colléagae. This case was a decisio 

ofa Single Judge of the Patna High Oourt 
who had held that truth or falsity of recital 
in a deed was not one of the matters into 
which a Registering Officer was entitled to 
enquire and that, therefore, the offence did 
not come under s. 82 of the Registration 
Act. Having so held, the learned Judge 
procesded to dispose of another ar, ent 
raised before him that the prosecution was 
bad in the absence of the permisaion of tha 
Registering Officer. He cited the Allaha- 
bad and the Caloutta Fall Bench cases and 
the Madras case of In re Piramu Nadathy 
(3) and expressed his agreement with the 
Madras and Oaleutta decisions, though it waa 
not necessary for him to decide that point, 
Lmay also refer to the case of Indrani Bahu 
v. Rani Badi Dulaiya (9). in which the 
learned’ Additional Judicial Commissioner 
of Nagpur followed the Calcutta and Madrag 
rulings. He draws attention to the fact that 
the word used:in s, 83 of the Registration 
Act is ‘may "and not “must be. , . 

As against these authorities we have the 
decision of the Allahabad High Oourt 
which had taken a different view. In the 
case of Emperor v. Jiwan (6) and the later 
case of Hussain Khan v. Emperor (5), two 
Judges of the Allahabad High Court sitting 
as Single Judges took the view that it^ was 
not competent fora private person to insti- 
tute & prosecution for an offence under the 
Registration Act without the previous per- 
mission of a Registering Officer. The 
ground on which the Ohief Justice decided 
the later case seems to have been that as 
there is ambiguity in s: 83 of the Registra- 
tion Aot the accused is entitled to the bene- 
fit of that ambiguity. 

These are the o authorities on the. 
point. Oonsidering the matter on principle 
without reference to authority I have come 
to a conclusion in agreement with that of 
the learned Judges of the Allahabad High - 
Court. My reasons are the following: The 
use of the word ‘may, .by itself, gives no 
indication of the intention of the Legisla- 
ture. Where there are a number of per- 
sons by any one of whom an act can be 

(9):87 Ind. Oas. 913; 26 Or. Is J. 1025; A. L R. 1925. 
Nag.344; 21 N. L.R. 107. "T 
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performed tha Legislature uses the word 
“may simply to show that it is open to 
Buy one of such persons to perform that 
act. Whether the performance of the act 
45 obligatory or optional and whether such 
perfórmanpe is confined to the persons 
Bpecified:in the Statute are matters in rea 
‘pect of which the intention ofthe Legisla- 
ture will have to be gathered from the 
‘other provisions and the general scheme of 
the enactment, A consideration of the pro- 
visions which create.the offence and the 
purpose for which a. 83 was enacted leads 
me to the conclusidn that the word ‘may’ 
is uséd herein the sense of ‘must be’ and 
that that word is used merely because 
more than one person is authorised to insti- 
tute proceedings. Section 81 of the Regi 
tration Act enacts that every Registering 
Officer or any person employed under him 
who being charged with the duty of en- 
dorsing, copying, translating or registering 
documents does any of these things incor- 
Yectly with intent to cause injury to any 
person, is liable to punishment. This sec- 
tion Sada e to punish the TAWA LING 
Off or their clerks for intention 
dereliction of duty. Section 83 is general 
in itsterms‘and applies to the offencesunder 
both the sections, viz., 81 and 82 of the Act. 
It the ‘intention’ was not to bar “private 
proseeutions in respect of offences under 
the Registration Act, it is open to any 
erson to drag a Registering Officer or 
is clerk intoa Oriminal Court foran in- 
correct registration, and he can dó ro in 
spite ofthe fact that the superior of the 
registering official has made enquiries and 
has satisfied himself that the incorrect 
registration was due to accident without 
any intention . to cause injury. I hardly 
think that such a reaultwas contemplated, 
Türning now to the succeeding section 
which creates three classes of offences the 
first one'is intentional making of a false 
statement before an officer acting in execu- 
tion of the Registration Act in any pro- 
ceeding or inquiry under that Act and it 
is immaterial whether this statement was 
made on oath or whether it has been 
recorded or riot. Asa 84 of the Registra- 
tion Act makes all Registering Officers 
‘public servants’ within the meaning of the 
dian Penal Code such a statement may 


fallundet s. 181 orf under s. 182 of the 
Indian Penal Code according to circum-' 
stahoes, . Section I81 of the de is nar- 


rower inseope than 5.82 (a) ofthe Regis 
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tration Act because it applies only to cases 
where the person making the statement 
is bound by an oath or tion to staté 
the truth, and the maximum punishment 
rescribed is three years’ imprisonment 
instead of the seven years ot the Regis- 
tration Act. ` Ifin such a case & privaté 
rosecutor wants to proceed not under the 
‘Registration Act but under the Penal Code 
for an offence which falls under s. 181 of 
the Code, the provisions of s. 195, cl, 1 
(a) of the Or. P. O. will bar such“ pro- 
secution. Under the Or. P. O. as now 
amended a Court can take ‘cdgnizarice 
of such an offence only on .a.written com- 
plaint by the public servant ‘concerned, 
Asa Registering Officer is a ‘public ser- 
vant’ though not a‘Court’ for the purpose 
of the succeeding sub-cle. (b) and (c) 
the complaint must be made by him 
and cannot be instituted by a private 
person but when the same act is also an 
offence under s. 82 ofthe Registration Act 
which is a Special Act and proyides a 
much heavier penalty itie suggested that 
it is open to & private prosecutor to in- 
stitute proceedings on his own initiative, 
This is and would be an anomaly. Clause 
(b) of s. 82 makes the intentional delivery of 
a false copy or translation of a document 
or a false copy of a map or plan, punigh- 
able. It will be noticed that these copie 
are delivered to the Registerting Officers 
under the special provisions of as, 19 and 
21 of the Registration Act, the former of 
which provides that a true copy and a 
true translation should accompany a docu- 
ment in cases where such document isin 
a language which the Registering Officer 
does not understand and which is notthe 
language of the district, and the latter o 
which proiden ME document shoulc 
contain a description of property sufficie 
to identify it. "Tho denta E R2. 
cl (c) relates to false personation. . It will 
be seen from the above analysis fhat the 
primary, though not the sole object of the 
provisions of ss. 8l and 82 of the Regis- 
tration Act is to ensure proper and correct 
registration of documents, and ' prevent an’ 
abuse of the law of registration. ‘The 
limitation, that, in such cases a prosecution. 
should be commenced by the officials con- 
cerned or with their permission, is not 
only reasonable but necessary. It isalways 
open to è private person to bring the 
facta constituting the offence to the notice. 
of the Registering Officer in his officer’ 
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capacity so that he can, if he thinks ft, 
take steps'to institute procéedings and, if 
he does not do so, to esl to. the:head of. 
the department in the Provines. m 
. For the reasons above given I have come 
to the Gonclusion that ‘the wordmay' in s. 
83- of the Indígn Registration (Act. should 
be read as équivalent to ‘must be’ and that 
that section bars the institution of prooeed- 
inge by a private person without the per- 

on mentioned in that seotion.- L there: 
fore, ana wer, the question referréd to' in the 
negative. `, S : 
. Heald, J.—I have had the, advantage 
of reading the judgment of my learned 
brother Ohari,,and as his view of the 
meaning of s. 83 (1) of the Registration 
Aot. agrées. with. the view, which I took in 
bha Order of Reference and which I have, 
Been no reason to alter as a result of, the 
further argument before this Bench, it. is 
unnecessary for me to deal with the casg 
at length again. It seems plear that if any 
and every person has 4 right to institute 
‘Be. presscu&ion for an. offence under the 
Act, then it was unneaesaary for the Legis- 
Jature to provide in the Apt of 1866 (that g 
proseaution for an offgnoe under.,$he' Act. 
might be instituted by the Registrar- Gen; 
eral, the Branch Registrar, the Registrar, 
„or (with the. sanction of the Registrar «to 
whom. he is subordinate) the Sub-Registrar 
in whose territories, district, or gub-dis: 
strict, ag the case may be, the offence has 
been committed. The provision, that. the 
-sanction of the Registrar wag necegsary 
for the institution of a prosecution. by 4 
Bub-Registrar wag clearly restrictive, and 
T have no doubt that the intention of the 
‘section, as a whole was to restrict the power 
of instituting prosecutions for offences 
under the Act to the Registering Officers 
within ' whose area the offence was alleged 
to have been committed, that restriction, 
inthe case of the lowest class of Register- 
ing Officers, being subject to the further 
restriction that they. could not institute 
prosecutions without the sanction of the 
Registrar to whom they were subordinate. 
When the Act of 1866 was amended the 
restriction on the power of Sub-Registrars 
to institute prosecutions was relaxed and 
a further relaxation was made by the in- 
sertion ofa provision that prosecutions tor 
offences under the Act might be instituted 
by .persons other than Registering Officers 
with the permission. of the Registering. 
Officers within whose area the effence had. 
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been committed, = ma 
If any Bad Ovary pews bad thé . right to 
lustitute prosecutions for offences under.the 


Act it was. obviously. munecessary to’ pros 
vide that Registering Officers should dive 
that power,or to provide that persons other 
than pere Soe ue have that 
power w e permission Registerin, 
Officer, If- ee at all is to iS 
given to these provisions, that meaning 
must bethat the power to institute 
secutions under the Act was restricted ‘to 
thé persons mentioned in-the section and 
that meaning ‘is 'incompatible with the 
view that-any and every persón has an 
unrestricted right to institute such -prisecu- 


tions. : s 
CIE 


I, therefore, agree that the question 
in the negative. . 


mi! musf be answered 
o! . . 
- The case eoming on for hearing’ before 
Heald, J., his Lordship delivered the follow: 


ing ae rm 
- JUDGMENT;—The Bench to whioh the 
question whether-ornot a prosecution to 
èn offence under Registration Adt.comity 
to the ‘knowledge of a-Hegistering Ofisi 
in his official capacity can be “commen 
by a privafe‘person without the permissio 
mentiohed- ir g--83 of the Act haa pi 
that queetión in’the negative, afíd ab I gee 
no reason. to doubt that the offence of whisk 
the’ petitioners -in this : case hgv been 
eonvicted was such ‘an offence, I at that 
their trial for'that offense was i ab 
initio, because: the permission of the gis- 
tering- Officer was not obtained. “° , * 
I, therefore,- set-aside the convictidng'and 
sentences'and direct that , the &pplicantà be 





acquitted, and that the fines, “if paid, be re- 
funded. - S^ NE, : 
ANA | Conviction set aside, 
— ÀÀ ] i i 
E 7 e TN 
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‘ALLAHABAD HIGH COURT: 
OzixiNaL Ravision No. 584 or 1996, ` 
. November 10, 1926. i 
Present:—-Mr, Justice Boys and 

Mr Justice Kendall. 


35 


whether criminal offences. `, . 
A person who “is proved merely to have cleared 
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commit the offence of breaking the ground inasm 

as it is not possible to hold by any permissible inter- 
pretation that the word ‘breaking’ in the Forest Act 
and the notifications thereunder includes mere 
‘glearing. ` 

Oriminal revision from an order of the 
Sessions Judge, Kumaon, dated the 25th 

May, 1926, 

Messrs. L. M. Roy and H. M. Roy, for the 
Applicant. 

Mr. M. Walt Ullah, Assistant Government 
Advocate, for the Orown. 

JUDGMENT.—In this case the ques. 
tion that arises is whether the applicant 
broke certain ground in a protected forest 
in contravention of the‘ Forest Act' and 
a notification issued thereon. The notifi- 
cation as issued only renders punishable 
the breaking of ground. lt is admitted 
that the applicant cleared some ground. 
It is quite possible that in the course of 
clearing or after clearing the ground, he 
also broke it. If indeed he dug up the root, 
of a single tree he might be held to have 
broken the ground, but there is no satis- 
factory evidence on which it could poesibly 
legally be held that he broke any ground 
at all There is some reference toa note- 
book ofthe Magistrate who ingpected the 
ground, but any remarks in such a note- 
book would not be any evidence in the 
case. 

We are, therefore, unable to hold it to be 

roved or to find that the fact has been 
egally held to be proved that there was 
any breaking, nor isit possible to hold by 
aay permissible interpretation that the 
word ' breaking ' includes mere ‘clearing. 
The distinction betwcen the two words is 
obviously recognised in the Act. It is 
possible and even probable that the Qo- 
vernment intended by the notification to 
forbid mere ‘clearing’ also, but in view of 
the distinction made between ‘ breaking’ 
and ‘clearing’ jn the Act, it is not possible 
for us to hold that where ‘breaking’ only 
is forbidden by the notification, an offence 
has been committed where there has been 
only ‘clearing.’ 

We understand that it is not desired on 
behalf of the Crown that the case should 
be sent back for further evidence and a 
fresh decision thereon. The application 
must, therefore, be allowed, It is allowed 
accordingly and the conviction and the sen- 
tence of fine are set aside. If the fine has 
been paid, it will be refunded. 

A N. A. pplication allowed. 


AK8HOY XUMAR CHAKRABURTY V. EMPEROR. 
& piece of ground in a protected forest does nor 


[99, 1. O. 1987] 


CALCUTTA HIGH COURT. 
Criminal Revision No, 1019 op 1925. 
January 12, 1926. 
Present:—Justice Sir Charu Chunder Ghose, 
Kr., and Mr. Justice Duval. 
AKSHOY. KUMAR CHAKRABURTY— 
ACOUBED—PETITIONER 

versus » 

EMPEROR—Oppoaite. PARTY. . 
Penal Code (Act. XLV of 1800), s. 211—Guving sales 
information to Police—Trial before giving opportunity 

to prove truth of 1nformation, validity of. 
person cannot be called upon to stand: his trial 
under s. fll, Indian Penal Code, for having.giren 
false information to the Police without giving him 
an opportunity to prove before a Magistrate that 
the information given by him was true. |p 409, col. 

1 


Rule against an order of the Sub-Divi- 
sional Magistrate, Bishnupur, dated the 
9th October, 1925. 

‘Babu Satindra Nath Mukherji, 
Petitioner. 

Mr. Khundkar, for the Crown. 


for the 


JUDGMENT:--The facts giving rise 
to this Rule shortly stated are as follows :— 
The petitioner before us is:a postal peon. 
On the 30th June, 1925, he addressed & com- 
plaint to the Police through the.Postmaater 
of the Raj Khamar Post Office against a per- 
Bon named Bhujendra Nath Bhattacharjee 
charging him with having abused and 
assaulted him and with having misappro- 
priated a number of post-cards and en- 
velopes and cash belonging to Government 
which were in the possession of the peti- 
tioner. The complaint was forwarded to 
the Sub-Inspector of Police who reported to 
the Magistrate on the 13th July, 1925, that 
the charges against Bhujendra Nath Bhat- 
tacharjee were false. The petitioner was 
informed on the 15th July, 1425, by the Sub- 
Inspector of Police that the petitioner's 
charges against Bhujendra Nath Bhatta- 
charjee were false. Fhis information, it 
would appear. was given to tho petitioner 
under the provisions of 8. 173 (b), Or. P. 
O. On the 16th July, 1925, it appears, 
from the order-sheet, that the petitioner 
was called upon to appear before the Magis- 
trato on the 29th July, 1925, to prove his 
case against Bhujendra Nath Bhattacharjee. 
Instead of a notice going to the petitioner 
ie terms of the order of the Magistrate, 
dated the 16th July, 1925, it appears that 
a summons was issued against him as an 
accused psrson to answer a charge under 
a. 211, Indian Penal Code. The petitioner 
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did.not^a appar “before the Magistrate ‘on 
the 29th July, 1925, and the case-against 
thé petitioner- was. ‘adjourned tto- the 13th. 
a 1,1925. .A second summons, again 
t-s. 211, being issued on. the 13th 
August. 1925, the petitioner appeared and 
was admitted: to. bail, Thereafter the peti- 
tioner was.tried: with : having- committed 
an offehce-punishableunderse. 21], Indian: 
Penal Gode: and. was sentenced to one year's 
i ne imprisonment on : the. oh October; 

"The pétitioner’ Bt ‘complaint “betore” us is 
this that he got no-opportunity whatsoever 
to prove his case sg inat Banjendrs, .Nath 
Bhattacharjee, the Police having reported 
the case to-be faelse.on or-about the 15th 


July, :1925,and-the petitioner: being. called ` 


upon: to answer:'a char under 's. 211, 
Indian Penal Code, immediately: thereafter, 
although the Magistrate.by-hia order, dajed 
“the 16th July, had r$quired:hitn £o appear 
betore! him.on the 29th July, 1925, to prove 

ainst Bhujendra Nath. Bhatta- 
Rene t appears to'us'on an. inspection 
of the record that the petitioner's., com- 
plaint'is well-founded. We- think having 
regard to the facta ofthis. particular -case 
the petitioner.not having been:afforded^any 
real’ opportunity: whatsoever to prove his 
case against Bhujeudre Nath Bhattacharjee 


hé should "not have.been called on to, stand . 


his trial unders,. 214, Indian Penal Oode, 
without being given such opportunity. - The: 
learned: Magistrate. was of .opinion that the 
petitioner should be: ‘afforded. an . oppor- 
tynity to.-prove -hia casó againat Bhujen- 
dra Nath: Bhattacharjee and to that end 
he adjourned the matter from the, 16th 
July to the 28th July, 1925. -Asit turned. 
out, ‘however, ‘by reason of some mistake 
ar otherwise this opportunity was:not. given 
‘to the petitioner and as stated above the 
petitioner was straight-way . called, upon te 
answer a charge under 8. 211, Indian Penal 
OQode,-though there was no order that he 
shouldbe summoned. to answer: a, charge 
under g..211, Indian Penal:Code.. 

On these facts we are of opinion .that the 
convictian -and sentence under a. 211, 
Indian Penal Code, of the petition er 
must be set aside. This ordér: is made 
without.any ‘prejudice whatsoever to the 
adoption- of "'any- subsequent. proceeding 
under #-211, Indian. Penal Oo e.or any 
other section of. the: Indian ‘Penal ..Code 
coer the petitioner should it appear 

he had been afforded an oppor- 
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tunity ench.as-is hereinbefore-referred to 
that his chargea against te Nath 
Bhattacharjee are false. The Rule is ao- 
cordingly--made. absolute. The titioner 
will-be sues from his bajl-bond. 
“Aan N, isy Rule, made, absolute. . 
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: REEARABAD HIGH: GOURT.. " 
MINAL ganos No. 403 or 1926,¢. ; 
“6 uly 12, 1926. , 
Present: Mr, J ustice Sulaiman. 
“pase TAL -Acoosap—APEIIOANT 


^ RMPEROR Orrosrra Parry. . 

Penal 'Cods (Act XLV of 1860), s. 174—D4sóbsdienca 
to si . P. Land Rewnze Act (IlI of 1901), , 
s. 147— Citation to defaulter, whether 
a nce, whether an offence. c 

:dssua of & citation to an alleged defaulter 

Wider s. 147,0f U. P." Lard Revenue Act does not 
fnvolve him'in any le 
offence undér 8; 174, ` 


summons—N on- 


ju 8, anon 

J SORENE In this case tlie Gov- 
ernment revenue due from Banwari. Lal 
was in arrears. À citation to the defaulter 
$o.&ppear on, the 9nd of January, 1926, in 
case the. arreara of Government revenue 
were nof paid ` soon was isaued by the Tah- 
sildar under 8. ‘147 of the Land yenue 
Act.’ Banwari [al neither paid the rève- 
nue. nor appeared on the date, fixed, He 
was in consequence prosecuted and. còn- 
victed by a. First Class Magistrate under 
&. 174 ‘of the Indian Penal ode. and señ- 
tenced to paya fine of Rs. 10 and in de- 
fault to- undergo ten days’ simple impri- 
sonment.  Banwari Lal applied to. the 
Bessions Judgei in revision for setting aside 
the pforesaid order, who has referred this 
case to the High Court. The learned Judge 
has: thought that the non-attendance before 
the Tahsildar after seryice of the citation 
did not make the applicant | liable fot cri- 
minal prosecution under s. 174 of ithe 
Indian Penal Code. No, further reasons are 


ia cat 146 of the, Land, Révéhne 2 
provides for the recovety ’ of an arrearo 
revenue by serying on the defaulter a writ 


ot demand or citation to appear. Section 
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147 ofthe Act authorised: the issue’of à 
writ. of ‘demand or.& èitation to appear 
‘when sn-arrear of revenue becomes due. 
'Becon 174 of -the Indian -Penal Code 
makes the intentional omission to attend 
in: obedience -to‘a summons, notice, order 
or proclamation, proceeding from any 
public servant legally-competent to issue 
the same a punishable offence, The ques- 
tion is whethet the citation to appear does 
not come within the expression gum mong, 
notice, ‘order or proclamation.” If the 
matter were entirely integra I would 
have beet ‘inclined to hold that the cita- 
tior was at’ any rate a notice, if'not a sum- 
' mons or .order; and that, "therefore, its 
disobedience wás covere by s. 174 of the 
Indian'Penal Gode." I might have sought 
' support from the caseot Ram Bali Singh 
v, Emperor (1) it the matter were not con- 
‘cluded -by ‘a recent pronouncement ofa 
‘Division Bench in, Government: Appeal 
No. 821 of 1995 [Emperor v: Bhirgu are (2)] 
"which is binding on me ds a Single Judge, 
: The difficulty is created by the use of 
-the word ‘citation’ in 88.148 and 147 in 
distinct; contrast with the use of the words 
‘summons, notice and proclamation’, in Ch. 
IK of the -Act.’: The. Benol thought that 
the E framed by the Board of Reve 
nue embodies both’ the-writ of demand 
and ‘the citation in' one ‘document. ‘The 
form before me, however; “does not appeat 
tó be strictly: & writ of-démand. It mere- 
ly says that if the arrears. of revenue men: 
‘tioned therein arë not ` paid i 8oon, theh tbe 
‘dedaulter men appear on the date fixed, 
"There is: time specifically stated within 
“whio the revenue is'to be'paid, as is re- 
quired ‘by s. 147. But undoubtedly’ thé 
‘way in which the form, has been prepared 
gives to the defaulter the option of either 
paying the arrears or ‘appearing, It is not 
an‘ ‘unconditignal notice or order to appear 
without fail. The form is called ‘summons 
‘to Bppear, but that, of course, would not 
make ita summons, if a citation is not a 
summons, The learned Judges laid streas 
‘on thé fact thatin the N. W. P. Act XIX 
of 1873, s. 151, there was only a provision 
for the writ of demand and there ‘was no 
power to issue either & citation or a sum- 
- monea; and’ in thé Oüdh: Act XVII of 1876 
8. 11, there was a.provision for a writ of 
demand ora summons to appear, “but the 
ind. 805; m4 
Bs i 60; Lo 
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word ‘citatidn’ was not used; whereas 1g 
ihe present Act in which both the pre- 
vions. Acts ‘are combined “there is a 
vision fara writ of demand or a citation, 
« After coming to the conclypion that t 
word ‘citstion’»has been introduged gd» 
wisedly and giving to it iteordinary mean- 
ing they. held thatit was rather in the 
nature ofan invitation to appear than of 
an order.to.attend and that ita meaning 
was. analogous tothe meaning of thgt wo 
in the Probate and Administration Aot 
(V of -dasl), & i eos Baccpssion Aot, 
ws. 199 and’ 250. hey | nn oonoluded that 
x suitable nieaning Ih be properly. given 
tothe word: ‘citation’ withou$, attributing 
to it; the full force of & summons... In thig 
view the learned; Judges wore, sttengthen- 
ed py the use of the word. 'symmons' and 
not ‘citation’ in s. 193 of the Ant. They 
-accordingly Held: that the isege-of a cita- 
tion to an alleged defaulter under 8.147 of : 
the Lend Reyenue' Act, does not involve 
him in any legal liability. to attend- and 
that no offence under s. 174i ia committed 
by *non-appearanca 

The view taken by the Benoh certainly 
prevents theabuse of the power, to issue 
a citation to appear and egies to, arrest the 
.defaulter, which may.be &n,.-intolerable 
hardship. . A citation mar be issued to the 
defaulter to appear...If the defaulter does 
not appeat he is, prosecuted for non;ap- 
pearance and convicted. If-he does appear 
but is not in &.poeition to pay up the 
entire arrears at once, he may, be arrested 
and detained. The result is that if, the 
defaulter is notin a position to pay t 
arrears, immediately he is given the option 
-of not appearing and being convicted 
and ‘sentenced or of. appearing ;and. being 
arrested and detained. It, may be doubt- 
ful whether such .& ' procedure was con- 
templated by.the pene yen the Act 
was passed. 

However that ias be, I am bound by 
the.ruling in the: above mentioned case, 
which must be deemed.to be authoritative 
‘ag the Government chose to appeal on a 

uestion of prineiple,. ane Mer appeal was 
da nikoe 
“|, accordingly, accept ‘hip: reference and 
setting aside the: order of conviction and 
sentence acquit the accused of the offence 
with which he is charged, and direct that 
the fine, if paid, be refunded, te 

ANis 90 1 Reference accepted. ` 
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TI “OALOUTTA HIGH COURT. 
` "Ommmnur: 10N Nó. 763 oF 1926, 


í Peres os nari € 

DU Present :—Mr. Justice O gand...” 

E is Mr. Justice raa; ‘ MA 

'GOPAL KRISHNA SAHA AND OTHBRS— 

. 7, " . ACOUSBp-TPETITIONMRS |. — 77 
dh 1. 


t MATI LAL'BINQH— OouPLAINANT— 
Orprosrra PARTY, © | a 

at P. C.(Aet V of 1898), ss. 242, 587—Summing 
ast-—Omission to stats 1 of offence to ac 


6. 1 
^r 


eused—Prial, legadily of: _. j e 4 
Omission to comply. with s.242, Qr.P. O., which 
requires that in summons ¢ases the of the 


brought ‘befdre a Magistrate, is an illegality which 
vitiates the trial and not a mere irregularity whiek 
can be cured by s. 537, Cr. P. O. . : "n 
` Subrahmania Atyar v. King-Emperor (1), relied on, 
. Rule against an"order of the Deputy 
M. uibs Barisal, dated the 7th June, 
1826. `. Es i mE 

_. Mr. S.K. Sen and Babu Surés . Chandra 
Taluqdar, for the Petitioners, T 
: Mr. N. Sen and Babu Asita Ranjan Ghose, 
-for the Opposite Party. >. E" 
ls JUDGMENT. m 
E .Cuming, J.—The Rule which WHB 
granted by my learned brothers Rankin 


and Mukerji, JJ., was argued before us on : 


four grdunda:— .. REGN 
. (1) Thafthe provisions of a, 242 were not 
pompliog with. TS, s 
. (2) That no charge-was drawn up and so 
accused- was prejudiced in, his defence ag 
he case was treated asa warrant case. i 
` (3) The provisions of 8. 360 were not com- 
plied with. . ; ; 
. (4) An order under, s. 532. was passed 
witliqut notice to accused.: i 
I propose to deal firat of all with the first 
ground. 


Él. 3 
. The first point to be decided is what was 
phe procedure followed by the Magistrate, 
id hg treat the cage as a summons case Qr, 
& warrant case ? TE A | 
This is not easy to determine. Admitted- 
ly the Magistrate did not apply the provi; 
sions of s. 242 and soit may be argued he 
- treated the case as a warrant case. 21 
But he, also drew up no formal char, 
from which it might. be inferred that he 
dealt with the case as a summons case. ; 
An examination of the record, however, 
would show that the two sections under 
‘which summons was issued against | the, 
&coused are summons cases and from this 
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Tthink we must hold that the case was 
treated 8, & summons ose. ; GUT 
That being so, the proylaions applicable, 
te, a summons case would apply. These 
will be found in Ohgp. XX of the Cr. P, Ox 
Seption, 242,‘ which is one of tha sectiona 
contained in the Ohapter, provides that 
“when the accused ap or is brought 
before the Magistrate, the particulars of the 
offence of which he is accused shall be 
stated to him; and-he-shall be asked if he 
has any‘cause to show why he- should not 
be convicted; bütit shall not-be necessary 
to frame a “formal charge.”' Admittedly 
this was not done-and the first question 
p be Kama is whether this omission 
f» &n illegality or merely’ an irregularit 
purable by s, 537. E Go qui 4 
In the well-known case of Subrahmania 
Atyar v. King Emperor -{1) the Privy 
‘Council Held that the disobedience to. an 
express "provision ag to a node of trial cant 
not be regarded as a mere irregularity, ` 
28uch a disregard: is obviously. then an 
ille ty. . VIN Y t ET 
.. The question then to be decided is whe- 
ther the omission to state to the accused 
the particulars of the offence with which 
de is charged is. an -omiasion to .camply 
with an express provision of the-‘Oode ag 
4o the mode of trial. ` It seems to me that 
itis. That heing Bo, the whole ‘trial. ig 
vitiated. Tha floding. and sentence must, 
therefore, be set aside andcthe- accused 
persons be ordered :toc;be <ré-triéd. "Phe 
order under s. 522, Or. P. C., must © aláb 
he set aside. The-fine, if: paid, will be ‘re- 
funded. ` ; IPs 7 one ay 
Gregory, J.—Iagreethat the omission 
to comply with tha- provisions of a,./912 
1 more than a mere: irregularity in proce- 
ure. etn Goon ENT 
.'The first step. in a summons case. is.to 
take the plea of the accused: whioh haá te 
becarefully recorded. - The Magistrate then 
decides whether he -will proceed under 
8.243 ors. 244. Section 24) empowers tho 
Magistrate to conviot on: an admission, 
while 8.214 provides that'if the offence ig 
not admitted, the evidence for the prosecu- 
tion shall bei taken. -It is apparent, then; 
that as the pléa of thé accused cannot be 
taken unless (under the provisiona:of s. 949 
the particulars of the:offence are first stated’ 
to him and he is asked why he . should hot 
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be convicted, the procedure under that, 
section which is Isid down in-expreds terms, 
is a material and inseparable -part of the 
procedure in the trial of ‘a summons case. 
-I agree that the Rule must be made ab- 
solute. 
“AN. Àj > ' ^ Rule made absolute, - 
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:. LAHORE HIGH COURT. | , 
` QurMINAL APPHAL No, 949 or 1928. ... 
' ' November 22,1920. . f 
_. Present:—Mr. Justice Jai Lal. | 
" KHUDA DAD —Convior—APPBLLANT 
- EM ANS OM. 
0 E —Dacoity, 
Noob ae 4 eG ructive 
ee cal the offender who actually, uses the enr 
weapon that can be convicted under s. , 
Penal Code, and the constructive liability of his pom». 
ions does not arise under the section. ` 
Ilahia v.. Emperor (1), followed. ' : 
. Oriminal appeal from an order of the 
Magistrate, Firat Olase, exercising enhanced 
powers under 8. $0, Or, P. O, Rawalpindi, 
dated the 31st July, 1926. - "m : 
. Mr, Muhamad Tufail, for the Appellant. 
Mr, Sleem, Government Advocate, for the: 
Besnondent. -  ' in ie ^ age 
: JUDGMENT.—Khuda Dad; appellant, 
has -been convicted under. s. 397, Indian 
Penal Code, and.sentenced to rigorous im- 
prisonment for. séven years including three- 
months’ ‘solitary confinement ‘and a fine of 
Rs. 200. : NL 
The Magistrate has. found him guilty of 
having committed a dhcdity>at the house 
of. Tejw Singh on the night between the 
94th and 25th December; 1925. It has been 
found that there- were 15 or 16 culprits 
and that some of them ‘were armed with 
revolvers. which were fited to frighten the 
villagers from coming to tha rescue of Teja 
Singh and that owing to Teja Singh not. 
having given information as tothe where- 
abouts of cash in the house on the ground 
that he had spent it in. the purchase. of 
grain, the: dacoits were unable to obtain 
any property except. two: gold: earrings 
which were. in the ears of Musammat Hirano: 
Devi. wife of Teja. Singh. It also appears 
that simple hurts were caused both to. 
Teja Singhand Musammet Hiran Devi.: -~ 
The above facts have been proved from 
the evidence of a large number of witneeses 
on the record and both Teja Singh and. 
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Musammat Hiran Devi have identified 
Khuda Dad as being the person who actu- 
ally took the edrrings from Musammat 
Biran Devi. These earrings were discover- 
ed during Police investigation from the 
bed of a‘kas near the village Mator, a long 
distance from the village of Teja Singh 
on information given A the appellant. 
The facts of the information given by 


` Khuda Dad and the recovery of earrin 


have been éstahlished by the reliable one 
dence. I have, therefore, no hesitation in 
holding that it has been establighed that 


: Khuda Dad was one of the culprits who 
committed the dacoity in the house of Teja 


Bingh. et 

It is next contended by.the learned Ooun- 
sel for the appellant that Khuda Dad could 
not be convicted under s. 397, Indian Penal 
Oode, as it has not been proved that he 
used any deadly weapon or caused grievous 
hurt ‘to any of the inmates of the house or 
to any other person in the village. The 
learned ‘Magistrate has convicted him under 
that section on the und that some of 
the dacoits used -revolvers in. committing 
the dacoity. He has not been able to de- 
termine that it was Khuda Dad who used 
a revolver and, therefore, applying s. 37, 
Indian Penal Code, he kas convicted Khuda 
Dad under s. 397, Indian’ Penal Oode. In 
my opinion this section has no application 
to the factg of the present case. Section 
397 provides that if, at’the time of com- 
mitting dacoity, the offender inter dlia uses 
any deadly weapon the imprisonment with 
which such offender shall be punished 
shall not be‘ less than seven years. It, 
therefore, follows that it is only the offen- 
der who actually uses the deadly weapon 
thsf can be convicted under s8. 297, Indian 


Penal Code, and that the constructive lia- 


bility of his companions in the crime. does 


not arise under the section. This was the. 


view taken by one of the learned’ Judges of 
this Court in Ilahia fv. Emperor (1) and it 
clearly follows from the wording of s. 397. 

I hold, therefore, that the proper section 
with which the appellant should have been 


convicted was s. 395, Indian Penal Code,and . 


accepting this appeal I alter the convic- 
tion to one under that section and reduce 
the sentence to five years’ rigorous impri- 
sonment inclüding three months’ solitary 
confinement. «^ )! * | i 
R. L, Conviction altered. 
1D 72 Ind. Ons. 517; 34 Or. D. J. 405; ALLE: 1984 
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.OUDH CHIEF COURT. 
ORIMINAL Rarssanos No. 64 or 1926. 
rz ' -December 16, 1926. 
Ete ae Present: —Mr. Justice King, ` a 
4 MAHADEO —AOOUSRD— APPLICANT. 
versus i 
.'EMPEROR-—OrrosiTA Paor, . 
Penal Gods (Act i d 1860),'s. 186 —Resistance 
rto execution of time-ba; warrant, whether offence 
puer executing such warrant, whether acts..under 
i 


ihe date fixed in a warrant of attachthent‘has : 


‘expired: the warrant ia no longer in force and capable 
of execution, and if any A offero resila a to 
ka n purporting. to pira olea the une 

15 not eh offence un er 
5. 188, Penal ial odes. Y 

Ananda Lall Bera v. Empress U. Sheikh. Nasér v. 
Emperor (h Abinash Ohandra Aditya v. Ananda 
Ohandra Pal (3) and Mohtni Mohan Banerji. v. 
Emperor (4), followed. 

Bubèd Ali v. “Emperor (5), distinguished. 

Oase reported by the Additional Sessions 
Judge, Bahraich, under e. 438, Or. P. O.. 
| "Mr. H. K: Ghose, for the Crown. 


j JUDGMENT.—This is a8 "Reference 
"from the learned Additional Sessions Judge 
sof Bahraich recommending that à convic- 
tion under s. 186, Indian Penal Code, should 
‘be set aside.’ The - facts ‘of the case are 
briefly as follows:—" - 

One Mahadeo is a tenant of the Pason 
‘Estate under the Oourt‘of Wards and his 
rent fell into arrears. The Manager of the 
Court of Wàrds moved the Deputy Oom- 
missioner of Bahraióh to have the arréars 
vf rent reocwewed under sa. $0 and 40 of 
the UP. Court of Wards Ad as arrests 
of-land revenue. -The Deputy Üommis: 
sioner ‘issued an òrder on the #4th ‘June, 
1926, that the arrears -should be recovered 
from the defaulter” by attachment and sale 
of his moveable property. On the 25th 
June, 1926, the Assistant Collector issued a 
warrant for thé: ‘attachment and sale of the 
defaulter's moveable property and if was 
specified in the warrant that the attach- 
ment should be made on or before the 
Sth July, 1926. The kurk amin was ordered 
to^exeoute the warrant but failed to attach 
the property before the date specified. He 
attempted to make an attachment on tlie 
29ih of July, 1926, but-the defaulter reaisted 

attachment whereupon the kurk amin 
reported the matter to the higher authori- 
ties with the result that the defaulter was 
prosecuted and cohvicted under 88; 186 and 


Or. L. 
504, Indian Penal Code by a Magistrate of 


the Second Class. 


amabo: nuPsRon. 


4s. 

A Magistrate of the First Olass exercising 
the power of an Appellate Court has quash- 
ed the conviction and sentence under a. 
904, Indian Penal Code, but has maintained 
them under s. 180, Indian Penal Code. 

The learned Additional Sessions Judge 
submits this Reference on the ground that 
the conviction under s. 186, Imdian Penal 
Code, cannot be ‘sustained - because the 
warrant: of attachment was to be executed 
on or before 5th July, 1926, whereas the 
-kurk amin did not attempt to make the 
attachment until the 2yth | July; 1926, 


after the time’ fixed in the warrant had ' 


expired, so he was. not acting under 


any legal authority, and tle accused com- , 


„mitted no -offence in resisting the kurk 
‘amin. lagree with the view len by the 
learned ‘Additional Sessions Judge who 
‘relies on: the cases of Ananda Lall Bera v. 

Empress (1) and Sheikh Naseer: v, Emperor 
(3). I hive also studied ‘rulings to the same 


‘effect in Abinash Chahdra Aditya v Anat 


Chandra Pal (3) and Mohini Mohan Baner- 
ji, v: Emperor (4). Thieae cases establish 


‘the principle that when the date fixed in 


“a warrant of ‘attachment has expired then 
thó warrdnt is no longer in. force and’ cap- 
able of execution, dnd if any person offers 
resistancé ‘to execution | m rting'to'be 
‘made’ under the time-e warrant then 
heis not guilty of any o xd under a, 186, 
indian Penal Code. _ 
The: 
relied npon.the case of Sabed Ali v. Em- 
(5) but, as tlie learned Additional 
bns Judge has pointed out, this ruling 
‘oan, Clearly be distinguished | because in 
hat “case the attachment was within the 
time fired by the Co 
‘warrant although it was beyond the ‘time 
fixed - by the Nasir. ` 
In the present case the kurk b 


min sought 
‘to make an attachment after 


he expiry of 


‘he period fixéd by the Court’ which issüed. 
the warrant, so ` he’ was not acting under | 


"lawful authority: 
i "therefore, accept the Reference and gét 
ide the'conviction and- sentehce under B. 
86, Indian Penal P- The accused is on 
bail. I'direot that his "bail-bond be dis- 
21 Boiss It Ind. Dec. (x, s.) 18.. 
ox JA J. 128. 


(8): 31 1. 424; 1 Or. LJ 
$4) 35 Tnd. Gaa. 87i; 1P. 1,860; P.L. W. 64; 18 


o hind, One T0 49.0, B49; World, Ys u 


trate in -His P "hag ‘ 


uri which issued thé 


«LW. d8x; H S 


aid 
-charged and the fine, if paid, shall be re- 
funded, 4 

e.H. . Reference, accepted. 


4 Ur 
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LAHORE HIGH COURT. | 
OxixINAL Case No, 1322 or. 1926. ~ 
: November, 26, 1926. 
Present:—Sir Shadi Lal, Kr., Ohief Justice, 
ISHAR DASS AND OTHHRBS-—À OOUSED— 
— . PHIITIONBAA 
versus 
"EMPEROR-— RRzSPONDBNT. . 
Beat Code oos T vf 1860), s. L6. Raman of 
believed b y accused to be 
his own ` 


* The ma n Mi an obstruction dro property whith 
is believed to bs one's: one goea not constitute an 
offence under s. 420, Penal Ood 
. Oase "reported . by. fio Sessions Judge, 
Mianwali, with his No, 45 E of 25th August, 
1926. 
E «PACTS Baidar Devindar Singh, aFirst 
sje, has. sentenced Ishar Dass, 
Bae s Ram and Rup Ohand ap- 
licants.to a Ane of Rs, 10 each under s. 420, 
badi Penal Gode, and has further order 
that this fine should be paid to the com- 
lainanta as na for the expenses 
Inoatved in conducting the case. Hence 
the application for revision. 
^ aos facts as found by the Magistrate 
—“There. is & certain well named Chah 
Kotwalla i in-Abadi Deh of village Harnoli, 
8 to the A TERRA who. are 


thereis an open space eleven karams 
"wide extending up to a small lane which is 
six karams in width and across which there 
is a baithak of-the accused. The open 
space had beet in possession of no particular 
party and lie . commonly used by both. 
Situated as ip between the Chah and 
baithak ithe of the parties are anxious 
to takeita exclusive possession. And so 
the complainants taking an opportunity 
prepared a wall on the western side of 
tha above, referred, lane to avoid all sorts 
of interference from the side of the 
- accused. The,complainants erected the wall 
in’ a short interval themselves and without 
Spe sagis aagistance of any mason, etc, probably 
‘Avoid trouble from the accused. The 
on -learhing. this tact Tonica 
Rimi to demolish the wall, and actually 
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did remove some brieks from ita top. The 
complainants then resisted in and brought 
the complaint. - 

For the prosecution aix other witnesses 
besides the five complainants have been 
examined who prove that the wall was 
undoubtedly erected by the complainants 
and that the accused caused mischief in 
trying +o dismantle the same, 

The acoused, however, also in their tum 
allege that the wall wasprepared by them 
, and not by the complainants and they have 
produced five defence witnesses to corrobo- 
‘rate their statements. 

The evidencs, howeyer, is more convino- 
ing on the aide of the complainants and 
the faet that there is no door in the wall 
opening into the lane, clearly established 
that iscould never be made by the accused. 
Thus it is proved thatthe complainants pre- 
pared the wall which the accused wanted 
to remove. The proper. course for the 
latter was to håve the question of ownership, 
etc., of the space decided by some compe- 
tent Civil Court and ‘not to have taken the 

aw in their own hands, Thus under the 
circumstances and trivial nature of the 
offence, I order each of the accused to pay 
& fine of Rs. 10 or in default to suffer simple 
imprisonment for one week under s. 426, 
Indian Penal Oode. 

The case is submitted to the. High Court 
for revision of sentence under 8. 4368, Or. 
P. O., for the reason that even on the facts 
found by the Magistrate no offence under 
.8. 426, Indian Penal Qode, had been com, 
mitted, asthe accused only reméved. an 
obstruction fromthe property which they 
believed to be their own and that by 
removing & few bricks from the wall they 
did not cause any wrongful loss to the 
complainanta, vide High Court Procsedings 
31st May 1887 1) and In re Aniel Gror (8). 18 1t 
is a very sound principle that parties should 
not be enco to resort to the Orl+ 
minal Courts in cases in which the point at 
issue between them is ona which can more 
appropriately be decided by a Civil Oourt. It 
is, therefore, recommended that the sentence 
be quashed and fine refunded. The fine 
has been paid. 

-ORDER.—The dispute between the 

ties relates to the ownership of a plot of 
aad and should be decided by a Civil Court, 
I agree with the learned Sessions Judge 
that the guiltof the r not. Doon 
'(1) 1 Weir 488. 
(3) 1 Weir 488 at p. 630, " d ET 


D 


T t ink 
ror: of 1557] 
established. .Asrdrdingly I accept the ret 
commendation made by him, and setting 
aside the-convictions and the sentences, Í 
direct that the fines, if paid, be refunded 
to the accused. -> : : i 
AS NL A. , Conviction set aside, ` 


^ 


$ 
rn a d S , 3 Y 
_-ALLAHABAD HIGH COURT. : 
17UgiMINAL Rerarnnos No. 573 om 1926. : 
2n ^ "November 2, 1926.:7 | 
Present:>Mr. Justice Iqbal Ahmad. 
i BHOORA AND oTHHas—AFPLIOANTS 
17 etc a versus JA emane á 
-7 TARA SINGH AND ANOTBBR— 
: V'"(QpppBiITH PAKTIMS. t 


ly to -record emdence— 
Decision on local inspection on consent of parties; 


ity of—Consent of parties, whether confers 

Y Mea Bpod tiec ‘errors of law, whether cured 
a. 687, Cr. P. O. A LO n f 

, The provisions of a. 137, Cr. P. O., are imperative 

and ne person egainst whom & ore s 

133, Or: „Ó. de jamed appears and ahóws cause, 

Ochsent of parties will not 


ustify a Magistrate in ing the provisions of 

s and un with jurisdiction to decide the 

matter ply after a local inspection. , ; 
Chandra Mondal v. Ram Mondal (1), followed. 


, The provisions: of a. 537; Or. P. 3 Ws epbhcatle 
merely to errors of procedure ansing out 
M and not to substantive errors oflaw. It 


"no application to cases where there has been a 
disregard'cf mandatory provisloe of this ode. ` 


Oriminal gga made by the Addi-+ 
tional Sessions Judge, Meerut; -«- < 
| Mt, A; Sanyal, for the Applicants:! 
- Dt, K. N. Katju; for the Opposite-Parties, 
JUDGMENT.—This: is a Reference 
under s. 488 of the Or. P.O. by the learned 
Additional Sessions Judge of Meerut, ask- 
irig this Court to set aside the order dated 
i mb 15th of July, 1926, passed by a Magis- 
trate of the First Class i 


lass in proceedings under 
#2133 of thesOr: P. O., and to direct the 
l6arned Magistrate to proceed according 
td the ‘provisions of s. 137 of the Or. P. O.: 
The facts that; have letto this Reference 
are shortly these. An application was filed: 


2 . by two persons’ Tara’ Singh and Balwant 


Singh under s. 133 of the Or. P. O. Notices 


were issued to the rae ies, who 
were the epee efore the learned 
Seasions Judge. The opposite parties a 


peared and denied the allegation of the 
applicants that any encroachment had been 
made by them on a public way. In short, 
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they showed cause against the order drawn 
up by the learned Magistrate ‘in accord- 
ance with the provisións of's, 133 of the 
Oode. Nothing further &ppears to have 
been done'in thecase until the 7th July, 
1926, on which day the partieb stated that 
they would beready to abide by the deci- 
Bion of the Oourt after the Cenrt had in- 
spected thé locality. The learned. Magis- 
trate then’ inspected the locality. and on 
the 15th July made his order absolute, 
Section 137 (1) provides that if cause.ia 
Shown against the order under s. 133 “the 
Magistrate shall take évidence in the matter 
as, in a summons case.” The provisiors 
of s. 137 are imperative ‘and as in this 


_ ‘ease the learned Magistrate has not followed 


the procedure prescribed b at Becti 
his order is bad in.law. Wher the Stee. 
site party appeared before him and showe 
cauBe and when they alleged that what 
was- claimed as a public pathway «aa not 
Bo, ‘the learned Magistrate should Have 
recorded evidence-on the mhtterof tha 
contplaint as in a's ons tase, He' we; 
not justified°in ignoring "the clear provi 
sions of sg. 137 of the'Oóde and in consent- 
ing to abt, so to say; 88 an arbitrator and: 
to decide the matter-Bimply after ‘a locat 
inspection. Consent of the’ parties or waiver 
did not vést bi with à jüriBdiotion tq 
proceed ‘in the mannet that he id. 'Pbhis 
was the view taken in the care of Chandra 
Mondal v. Ram Mandal (1), © < : ^ 
lt has been argued. by'Pr. Katju'who 
has appeared to oppose’ thig reference, that, 
the irregularity, if any, Gommitted by the 
learned Magistrate is cured by s 537: of 
the Or. P. O., and ‘that Iought not toin- 
terfere with the learnéd rate's drder 
unless I am satisfied that the 
has occasioned a failure of justice, If ig 
to be noted thatthe provisions ofs, 537 
of.the Code are applicablé merely (o 
errors of procedure arising out df mfré 
inadvertence, -and not to substantive errors 
of law. Beotion 537 has “no application to' 
cases where there has been a disrej of 
the mandatory provisions of the oe 
For the reasons given above'l accept the 
Reference, set aside the order of the learned’ 
Magistrate, dated the 16th July, 1998, and 
direct that he should proceed to dispose! 
of the case according to law. ` DE 


Eco ,' Reference accepted, ^ 
(1) 40 Ind. Gas, 788; 31 O. WAN 0341 85,0. L. 

18 7 Le n N, 928) 84.0, L. ER 
Pra Tieas d REO Sequi appihua ul , f UI EE d 
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LAHORE HIGH COURT. 
Criminat APPBAL No. 1015 or 1926. 
] November 29, 1920. 

Present :—Mr. Justice Dalip Singh. 
KHUSHDIE ANB ANOTHHR—ÜONY10T8— 
APPRLLANTS 
versus 

EMPEROR—RaspoNDaNT. | 
Penal Code (Act XLV of 1800, 8.75, application of 
—Prerious conviction not recent—Enhanced punish- 


ie Court may decline to order enhanced punishment 
.under s. 75, Penal Code, where: a long period has 
elapsed since the previous conviction. 

" Criminal appeal from an order of the 
Magistrate, First Class, exercising enhanced 
powers under 8. 30, Or. P..O., Jullundur, 
dated the 20th August, 1926. 

Mr. L. Saunders, for the Appellants. 


JUDGMENT;—Khushdil and’Ghuolam 
Rasul appellants have been sentenced under 
s. 457/75, Indian Penal Code, for. breaking 
into the house of Aziz ‘Din, Sub-Inspector, 
and stealing a-belt and under'ss, 457/511, 

dian Penal Code, for attempting to break 

nto the. house of Sharif on the same night. 
They have been. sentenced to seven years’ 
rous imprisonment each and also under 
s, 565; Or. P. O., to report to the Police for- 
five years. . .. : me 

The facts as established by the proseou- 
tion evidence are that Sharif, P. W. No.2; 
woke up on hearing a noise and found ‘the 
two appellants endeavouring to break into 

is house. He called ‘certain of his neigh- 

ours and proceeded to try and catch them. 
He also went'to the Sub-Inspector-and there 
it was discovered that the Sub-Inspec- 
tor's house had been: broken into previous- 
ly and his property was lying scattered 
abode The appellants were finally arrested 
in a field in which they had ‘concealed 
themselves. At the time'of their arrest 
they seem to have ‘offered some resistance 

d injured though slightly one Faqir 

ohammad Constable. The appellants Were 
found in possession of an ala nagab and a 
takwa reapectively.-Also Khushdil produced 
Ex. P-15, the belt of the Sub-Inspector, 
next morning from a field where it had been 
‘buried. ee - ; 

The evidence of Sharif, Barkat Beg and 
others leaves no doubt that these appellanta. 
were endeavouring to break intothe' house, 
of Sharif. Counsel for the appellants con- 
tends that the evidence does not amount 
to anything more than proof of preparation 
for burglary. Ido notsee that where the 
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-appellants are found actually énde&avour- 
ing to ‘break into a house how it can ' be 
held that this was only 
not an attempt. : 
I, therefore, consider that -the-accused 
have been rightly convicted under s. 457/511. 
As regards the burglary in the house of 
the Sub-Inspector the production of the 
belt by-Khushdil inthe circumstances, of 
this case is sufficient to prove that he was 
one of the burglars and the fact that 
Ghulam Rasul was found'in his association 
shortly afterwards endeavouring to break 
into the house of Sharif and the fact that 
Ghulam Rasul alone had an ala nagab seem 
to point irresistibly to the ‘inference that 
Ghulam Rasul was also thecompanion of 
Khushdil.- I, therefore, consider that the 
appellants have been'rightly convicted under 
5. 457. . ' wo 


'& preparation'and 


There remains thé question of sentence. 
I find that Ghulam Rasul has two previous 
convictions: .one on 23rd April, 1913, under 
8. 380, Indian Penal Code, and oùe on 23rd 
May, 1922, under me 75, Indian Penal Code 
Khushdil has the following previous. con- 
victiong:— T 
: 1. On 5th June, 1901, under s: 411, Indian 
Penal Code. . » 

2. On 22nd December, 1905, under s, 379, 
Indian Penal Code. 
: 3. On llth April 1908, under s. 379, 
Indian Penal Code. ` , EN 

Ido not consider, in view of the length 
of time that has elapsed in the case of 
CKhushdil from .his last -eenviction, that 
there is'any. need td apply 8.75 and’ I 
consider also in the case of Ghulam Rasul 
that -‘though:s. 75- might be applied there 
is no reason to distinguish: his ‘case 
from that of Khushdil. I, therefore, accept 
“the appeal. to-this extent that I reduce the 
sentence to ‘ive years’: rigorous imprison- 
ment in each: case:and 4 further. order 
that under ‘s,.565, Or. P. O., the appellants 
sliould notify their residences..as provided 
“by law after release for.& period of three 
years from the date of the expiration of 
their Ben tenen. The appealis otherwise dis- 
missed. ook f 


t 


Appeal partly accepted, 7 . 
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g . BOMBAY HIGH COURT. f 
. Bnooup Civir, ArraaL No. 655 or 1924, . 


June 18, 1926. , 
Present:—Mr. Justice Fawcett and 
. . Mr. Justice Madgavkar. 
. BALA ANNA |GURAV —PLAINTIFEF— 
; APPBLLANT QU a 
versus 


... AKUBAI, BABU QCRAV AND 0TAHES, 
; — DRRANDANTS— RESPONDENTS. . -` 
Hindu Law—Adoption—Wdow of co-parcener adopt- 
ing while widow of amather co-parcener ts pregnant 
—Adoptwn, validity of—Sonin thé womb- rights of. 
^ One oftwo co-parceners died leaving w pregnant 
widow. The other co-parcsner died subsequently.and 
lus widow without his authority adopted a boy. The 
‘other widow gave birth to ason after the'adoption : 
;.. Héld, that the adoption was void inasmuch’ as under 
‘Hindu Law ason is legally in existence not only 
from the date of his birth but-also from the date of 
his conception. |p. 417, col. 2; p. 418, col. AJ. " 
,. Second appeal from the decision of the 
Joint First Olass Subordinate Judge, A. P., 
at Sholapur, in Appeal No. 170 of 1921, con- 
firming the decree of the Subordinate Judge, 
at Sangdla, in Civil Suit No. 138 0f 1919. 
Mr. S. Y. Abhyankar, for the Appellant. 
Mr. S. ft, Parulekar, for the Respondent 


No. 1. 
JUDGMENT. 

Madgavkar, d.—The -question in 
this appeal is whether the. adoption ‘of the 
plaintiff-appellant Bala by Tanubai, widow 
of Anna Guray, entitles him toa sharein 
the joint family property of Anna. and his 
predeceased brother Babu. a 
. These two brothers formed a joint Hindu 
family. Babu died on-.October 22, 1918, 
leaving a widow Akubai enceinte. Anna 
-died on November 4, 1918, Jeaving a widow 
Tanubai. On February ,27, 1919; Anna's 
widow Tanubai adopted her brother, the 
PN aa nange without the consent of 

abu's widow Akubai, who gave birth, on 
April 1, 1919, to Krishna, defendant-re- 
Bpondent No. 1. Theappellant sued Krishna 
forthe joint property, alleging that the 
family was divided'in status before Ánna's 
death and that Anna had given Tanubai 
B&uthority to adopt. Krishna died pendente 
lite axd is represented by his natural mother 
Akubai ,Defendante-respondents Nos, 2 
and 3 were tenants, EN. 

The lower. Courts held, and in our opinion 
rightly, thatthe family was not divided in 
status and that Tanu had no authority from 
her husband, Anna, to adopt the plaintiff, 
and dismissed the suit. The plaintiff 
qo MCI NN 
l itis contended in appeal for the : appel- 

27 
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lant that even on these findings Tanu's 
adoption of the plaintiff is valid in law. It 
is argued that Tanu was the widow, of the 
last full owner Anna and had power to 
adopt[Payapa Akkapa Patelv. Apparina (1)] 
notwithstanding the: pregnancy of Akubai, 
end Krishna should be taken to bé non- 
existent till he was actually born later. 
And we are asked, to extend to a Hindu 
widow, even the widow of a co-parcener, the 
power ofa Hindu fatherto adopt, notwith- 
gtanding the pregnancy of his wife, affirme 
oo Ramchandra v." Bhimacharya 
2). Se pete 
The widow's powers.of adoption in tha 
Maratha country, whence the present appeal 
comes, are larger than those in other parts 
ofIndia; and reliance, is plaged óp the 
observations of their Lordships of the Privy 
QGouncil in Yadao v. Namdeo, (3) and the 
observation of Shah J., in ‘the recant Fall 
Bench decjsion in Ishvar Dqdu v. Gajabat 
Babaji (4).- sa a he ce A 
, Hor the, respondents it is argued that the 
right ofa widow in a joint Bindu family 
is in, this Presidency still subject to, the 
iis laid down in Ramji v. -Ghaman 
(5) which was held by the. Fall Benoh, in - 
the recent case last referred to, not to have 
been overruled by Yadao v, Namdeo.(8) and 
in Hindu Law as in other systems of juris- 
prudence, a son is, legally in éxistence not 
merely from the date of his birth but also 
from the date of his conception. If 80, not 
A but Krishna in. the womb was the 
ast male holder and Anna's widow Tanu ' 
had no legal power to adopt the appellant, 
The question for.decision is, not a; hypo: 
thetical question as to the validity of the 
adoption of the appellant by Tanubai, if 
the other widow Akübai had not been ` 
enceinte or had given birth to.a girl; but is 
whether Tanu's adoption of.the appellant 
without authority from her deceased hug- 
band Anna and without the consent of. the 
other widow Akubai and though Akubai's 
son Krishna was in the. womb, is valid so 
as to entitle the appellant to a share in the 
joint family property. . pue 


)9?3B.3975; 13 Ind. Deo Qt. 8) 217... 7 
a 12 B. 105; Ta Ind. Sok a Gina, Dec. (x. 4) 
58. . a 

(8) 64 Ind. Cas, 586; 48 T. 4.515; $4 Bom. L. B. sog; 


B, 145; $0 M. L. T. 53; 26 O. W. N. 393: 
.219; 15 L. W. 665; 20 A. © J. 481; 49 O. l 


Dow 


i 


, many purpósea. 


iig 


* "To this destin; the anéwér is, in my 
opinion,in the negative. "No text or author. 
"ity is shown in favour ofthe validity of 
‘such an adoption. Its validity could only 
‘reat On Anna's being the last fullowher, if 
he were one. But he was not, unless 
'Akubai's child had proved to bea girl and 
“not, as it turned-óut, a boy. -There is no 
authority for the, proposition that either 
in a caBe'such as ‘the present, or broadly 
and in general, Hindu Law tréats a child 
in the womb as nOn-existent. On the con 
‘trary, à gift: to an’ infart in the womb is 
valid in Hindu Law: Jutendramohan Tagore 
vi Ganendramohun Tagore (6). An alienation 
a:father made, while the joint sonis in 
the wontb, c can be successfully contested by 
the Jütter fter E his birtb, SH ing thet his 
vo:parceher's' tights: commence from con- 
ception: Sabaa hi v’ Somasundaram (1). 
And e'proyisioha of a Will'made by an 
"urtelé, while hie-jciht hephew is in the womb, 
= bi defeated by.the birth of ihe latter 
ceegitating a similar implication: Bacho 

7. - Mankoribas (8); 
ne €. géneral rule. in moat’ ‘dyateme of 
Jürisp rddénce, ind: -partiouldrly in cases of 
succéésion and inheritance, is exactly ‘the 
coüirary and treats infants en ‘vente ed 
mare as existing! : “An infant en vetre sa 
mere..is supposed in law to be borü-iór 
It? is c&pable of’ having 
b legacy, : ‘or ‘a - ‘gurrendér of a- copy héld 
estate, made to it. It-may’ have “a guar- 
diay. assigned to it}-and it 4s enabled to 


‘have. an* - egtaté - ‘limited to its pse, and. to 
~ "fiie afterwards: bY such: limitation, as if it 
‘were ee actually born” 


-(Blackstone Com. 
Vol. 1, 130, T8th- Edp): r The English Law 
follows ' a ‘this: respect the. Roman Law, 
Which allowed ever! the .appointinént ota 
burator ventris to Took. Aftor“ infapts in the 


wothb: see also In re’ Wilmers Trusts, 


Moore v. Wingfield (9). 

‘Into the geheral quéation of the widow's 
‘duty. to-adopt’ from pious motives and her 
inherent re d oU I do aot 

h 


think it nécessary to enter. e right of 
a widow in q joint Hindu family from the 


Maratha — country is still subject to the 
. (8 9 B. L. R. S. 18, W.R. 359; -L A. Sup. Vol 
a "18M, 76; 3 M.L.J. 244; 5 Ind. Deo. (x. a) 
vs a I M D UE » m 


d 2T. ok stis 903) 1 Oh." 874; 51 W. 
BEE, a 


' - ABDUL SATAR v; OHIDEG RAT 7 


. [98 I. €. 1927] 


limitations in: Ramjt v. Ghaman (5) accord- 
ing tó thé view of the majority of the Full 
Bench in Ishvar Dadu v. Gajabai Babaji 
(4) which held that Ramji v. Ghaman (5) 
has not been overruled by Yadao v. Nam- 
deo (3). I have detailed my ‘reasons’ for 
that view in my judgment in the Full 
Bench decision. Shah, J.’s; judgment is to 
the came effect, and 1 cannot find anything 
in it to uphold the contention of the present 
“appellant. 

For these reasons, I am of opinion, that 
Krishna was in lawaco-parcener. from the 
date of his conception and that the adop: - 
‘tion of the appellant by Krishna's aunt 
Tanubai, while Krishna was in the womb, 
without the authority of her husband Anna 
was not valid, and gave the appellant nd 
jnterest in the joint family property. The 
appeal fails and I would dismiss . it with 
‘costs. 

Fawcett, J.—I agree: 
AN, . A ag dismissed, | 
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RANGOON “Hien: COURT.” 
= Ctr MUSCRLLANBQUS ApriL No. 198. 


- “OF 1925. A 
Fi OL O° Wagust 0,1920. . — 7 1 
t Presint:—-Bir-Güny Rutledge, Kr., Ohief ~ 
'ustice, and Mr. Justice: -"Oart. QU 
ABD | BATTAR ARD omms -Prárwrirss 
ÁppámrANTS E 
2 i versus ^ VE NE 


Ns DOR: RHI- Dayanpkwf—- tu) 
` C, P.C. (det Hr o 
between 


aco of Dis. 
drrayed on the same M rode 


O., is not confined ih its operatic 
io questions. n es rage eae discharge or 

between parties 
who are opposed to ,each e in the suit-as-the 
p representative-in-interest on ihe one 
side and the defend 


dr the other, but app 
tween parties array 


419, al E 
tah be, He 8) Aiyar v. Madura: 
Por 


"indi Sabha 


d. Eder oe relied on. 
Bank, Lud. Q, dissented 
: Eo Lambert, fòr the Appellante. és 
Mr. Kyaw Htoon, for the Respondent. ` 


~ JUDGMENT.—In Civil Regular Suit 
No. 1 of 1922, oné Abdul Rahman and 
eight others sued the heirs and legal: re- 
presentatives of one Hla Thaw for redemp» 
tion öf tertain landa iri. Rathedaung, which 


Ora 


. [93 L Ò. 1897]. 
had been mortgaged; and, in that suit, he 
joined the first appellant and Nyo- Tun 
Aung as 6th and 7th defendants as pur- 
chasers of the lands from some of the heirs 
of the mortgagee and as being in pos- 
session. - aa. vO 
It appears that the original mortgagee, 
Hla Thaw, died about 1917 leaving as heirs 
-Mi San Hla Pru, widow, Aung Gyaw Pru, 
son, and Ohi Doe Rhi son. Defendants 
-one to four are the heirs of Aung Gyaw 
Pru, and Ohi Doe Rhiisthe 5th defend- 
ant. The 5th defendant does not appear 
to have filed a written statement, but he 
was represented at the trial and was wit- 
ness No. 1 for the defence. He also acted 
as agent for the lst defendant, his bro- 
thers widow. On the 5th July 1922, the 
District Court passed judgment giving 4 
preliminary. decree in favour of tlie plaint- 
iffa for redemption as under the original 
mortgages, The decree, which is dated 
the 25th July, 1922, fixed the redemption 
sum for principal and interest at Rs. 5,451-8-0 
and &'final decree was passed on the 8th 
October, 1924,°as the redemption money 
was duly deposited in Oourt. On the lst 
April, 1925," the present appellant peti- 
tioned the Court to have the redemption 
money paid’ out to them’ stating that the 
Ist to 4th defendants had sold their 
right, title'and interest. in the suit lands 
to them and that the 5th defendant, Oht 
Doe Rhi (the present. respondent), had no 
right, title or interest in the suit lands as 


he had pretipualy got his share at’ the par 
„tition o Hla Thaw's estate. "The reapond- 
ént chic d on the ground that the 
money deposited pelon to his father's 


estate and, as his mother is dead, the estate! 
is to be divided equally between his two 
sons, and tHat, as the appellants purchased 
the lands from the a representatives 
df his brother, Aung Gyaw Pru, they can 
only claim half. | f PS a 
. By'the order appealed from the District 
Judge ‘the application on the’ 
ground that the question atising should’ 
be decided ina regular suit. The ques- 
Hon for our decision is whether the ques-' 
tion comes unders. 47 of. the O. P. O. If 
it does, then, whether ‘convenient or other- 
wise the Oourt executing the decree must’ 
determine the queation, and a separate suit 
is barred. us e 

lt-was not Beriod»ly disputéd by re-: 
spondent's Advocate that the question would 
come under the! Words “relating: to the" 
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“execution, üladhargé ‘or satisfaction of: the 
"deeree;" and we are of opinion that: the 
“payment of the money ‘deposited in Court 
“in discharge of the decree by the Oourt to 
the party entitled to receive it must be 

"considered: a question relating to the satis- 
“faction, -of the decree. But it haa been 
“urged on behalf of the respondent that 
the question ‘mpst be one.between parties 

who were oppoéed to each other in the main 

‘gait as the plaintiff or ‘his representative- 
'in-intereat on the one side and the defend- 
ant or his representative in-interest. on 

the other side; and reliance is "placed: on 

certain observations: by a Bench of the 

“Allahabad High Oourt.in Raynor v.. Mus- 
soorte Bank, Lid. (1). 'On' page 686*, the 

learned Judges remarked: '"It is sufficient 

here to obsérve that an application cog- 

nizable under that section must be an ap- 

‘plication between the parties, that is to 
say, bétween the parties arrayed against 

each‘ other gs decree-holder of the one part, 

and judgment-debtora or their represen- 

'tatives of the other" In our opinion 
this remark was obiter dictum -and . not 

"necessary. for the decision in that case be 

cause, Goodall was not a party to the 

suit at alk but age that he was ihe 

purchaser for value from Raynor, the judg: 

ment-debtor. Most of the other cases cited, 

such as Maganlal Mulj v. Doshi Mulji 

Bhaichand (2) do not touch the queation 
before'us but are whether a person, not a: 

party to the suit, can be re ed as & 
répreeentative of the party. 

lature had intended any restrictive mean- 

ing to be imposed upón the words “parties 

to the suit," we would have expected this 

meaning to beclearly expresaed. . 

A similar question camé up for argus 
ment before a Benchofthe Madras High 
i Vedaviasa. 
Nidhi Co., 


Oourt in the case ef T 
Aiyar v. Madura Hindu 

Lid. (3) in: which the learned Judges refera 
red to Raynor's case (1) and certain others 
and observed : "But although these cases 
do contain language susceptible ofan inter-[ 
pretation, which may support the appellant's 
argument, that ah maar was not what was 
being considered by the learned Judges, 
For in each of these cages the matter under 


) 7 A. 681; A. W. N. (1885) 204; 4 Ind, Dec, (x, a.) 


(3) .35 B. 631; 3 Bom. L. R. 255. 
($) 77 Ind. Oas. 145; xr 478; 18 L, W, 311 
5) M. W. N. 662: A. L R. 19MM Mad. 365. 
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onec. “wan. -in.diepute between a. : 


judgment ebjor’ and his representative or 
a pérson on whom bis interest had in some 
: way. devolved: and not(as here), between 
. vo judgment-debtors, whose interests were 
. absolutely: independent. , It is in our opin- 
ion clear on’ principle that no such rule ag 
-the :8th respondent's .1 
tenda forocan be, laid, down. , In the case 
- fer instance. of a partition.. s suit the. judg- 
ment-debtore. may . very. well find their 
interests opposed when delivery ia. attempt- 
, ed, -althengh up: to -the..final decree they 
chad no, cause, for. complaint. . „against each li 
x ther and. similarly, in administrative, or 
partnership, guits. ;We ean „Beo no féagon 
dor acceding to, the anagéstion « that we 
should. limit the, scope of 6.47 in the way 
suggested, when to do: 60, would exclude 
frem its purview. the decision of many of 
«the, questions, which. must inevitably ‘arise 
„only ‘after, the. degree.and whén the result 
would. beto frustrate tho. objéct of, the 
section recognised by the Privy, Council i in 
Prosunno Kumar Sanyal,v. Kali. Das 
Sanyal (4) yiz., the. cheap and speedy settle- 
ment .ot all sag Ed at the stage of, execu, 
tion" ., 
. With this, ‘statement "we ‘and Surselvea in 
respectful agreement. No. doubt, in’ that 
case the question .was-as to the. order. in 
which items: of property were to be eold 
in execntion of.a ,decree,on. a mortgage, 
but the,principle there laid down i8 equally 
applicable, 3 in our opinion, to the presént 
cage. where .the -question is as: to, who is 
edited +p :the ;proceeds, of the Joorigage- 
dearga. OF, these. #easens we are of op 
ion: that. the. Um ME application. féll 
within s.47,.0.-P..0. The appeal must 
consequently be. allowéd with costs: Advo- 
caté's fee,five gold. mohurs. The. order ‘of 
the. District Court is set paide and the, case, 
is-remanded.to:that,Court tor hearing.and 
determination, of she question in issue. 
JANGGA qon so. Case remanded, `. 
(4) 19 05683; /19 L-A. 168; Bigr. P. GH: 309; 3m, 
psy *) 898 (P.O a 347 i 
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NAZIR HUÁSAIN.S..NATHU. ,. 


ed Vakil con- | 


*?* re-decision on the ,merits under, 
23 of the ,O. P. G.,, the plaintiff to pay the 
"^ costs in the first hearing. 
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LAHORE HIGH COURT. 
MiecRLLANROUBS SEGOND OivIL APPRAL 
No. 1097-oF 1920. , 
' October 11, 1926. 
{ Present:—Mr. J ustice Coldstream... l 
NAZIR HUBSAIN—DzFBNDANT— |. 
, APPELLANT . ; 
. versus 
| NATHU—Pratn ire RREPONDENT. 
a >. C. (Act V of 1908,0. X XIII, r.'I—Withdrawál 
of suit’ with liberty to bring fresh suit on payment of 
costa—Failure to pay costs, effect aaa sui, whe- 
ther maintatnable— Courts duty of. 
Maei a Court allows WANA of'n a wait with 
par te bring a trea mai on payment of costs-fo 
efendant but neither makes the payinent of 
Cis a condition preoédent. to the institution ‘of the 
suit nor fixes a time for payment thereof, a-freah suit 
filed without ing costa is not bad ab nutro but can 
be catertained 11 costs are paid before it comes “on for 
trial "p421, cols. 1 & &] 
er law retarted to. a tak 
tis important ourts,: UN ai giv e 
sion to dae with liberty to bring a ig geri sut, 
should pass an order limiting thé time within which 
costs are to be paid and gon direct that on failure 


o pay within: that time aa ban suit will stand 
dinnieoed with costs. [p. 421, col. 2.] 


Miscellaneous . second appeal - from . ‘an 
order of the District Judge, Sialkot, dated 
the 10th February, 1926, reversing ` that „af 
the, Subordinate Judge, : Becond Olase, 
Sialkot, dated the 10th November, . 1925. 

randir: Zafarulla K han, for the appel: 


A. Muhammad Morir for ‘the. Respond- 
ent; ; ; tat tese 


J UDGMENT.—The saisi. responds 
ent brought a suit against, the defendarit- 
appellant. On the llth June, 1925, the 
Court passed | .8n order allowing ` him to 
withdraw, the suit "and to, bring a fresh 
suit provided, he. pays Rs. .2Q,coste to the 
defendant." Without paying any de the 

laintiff instituted the fresh suit. 5 >. daa 
ater. “No . objection “was taken y. the 
deféndarit until the case caine on to?) hear- 
ing of evidence, on which dáte "an-objece 
tion , was accepted . by. the „Court, which 
dismissed the suit with. ‘coats, . The plaint- 
iff appealed and .on. 10th Febrpary, “1926, 
the learned District Judge of Sialkot, ac- 
cepting the. appeal remanded ie E for 

T. 


"Against thjs,order ‘of the District Judge, 
the defendant has instituted the- ‘present: 
appeal in which the only point for desi- 
sion „ig "whether in the’ cire umatanceae- the. 


 Becond suit ought i io be allowed fo Pros 


[48 L'O: ; 1897]! 
Geed; / MË Zatarilfan” Wao’ ation | the ap! 
peal’ -reliés’ on the: rulings’ of the-Madra¢ 
High‘ Gouft “published as Robert Pisker 
v. Nágappa: Mudaly XE), Subdl Chandra: 


v. Mosdraf Ali (B) and "Goolapuds - | Se- 
shayya’ v. 'Nadendja Subbiah (3). The 
Arah "of, - thas" decided -in* 1908 - deals 


with :à ‘case ^in ‘which ormiadion, ‘to 
Withdraw had béen-'grantéd-on conditfor 
that còste were: pad. .Withimr a certain date 
and-decided that'à& costs hadjnot been paid 
within the period fired thb auit' was barred: 
Im 1917 t 
Oaloutta Coürt ii S Chandra v. Mosaraf 
Alt (2) in‘ a-cadé in which the wordin z 
the order granting permission to^ brin 
fresh guit- was -fourid to-mean clearly ‘th i 
the payment of'costa' was-to be & condi- 
tion precedent to the filing of a fresh suit. 
In’ Goolapudi' Seshayya v. Nadendla Subbidh 
(3), decided ‘in 19247 'a Single Bench of the 
Madras Oóurt has "apparently | ‘held ‘that 
whàre'ah order of payment’ of ooste wés 
passed ander the provisions ‘ofr. 1 a (b) 
of 0. XXIII of the C. P. €. ho frésit suit 
can be ehtertained until ‘the costs have 
been paid whether. the order fixed a date 
for paynient or ‘do worded, "8 order: 3 to 
leave ‘it doubtful whether paymort: of cósta 


was to be*a* condition ‘precedent “to as. 


institution ofthe suit ar ‘not.’ Ib istd Be 
hoted that in: the' case'dealt ‘witf~by that 
CEN the fresh suit had: been ‘wholly 
trisd ‘and decreed’ without payment of the 
costa ordéred." 


"Thé Calgutta , ouit" has, however," dis- 
tinguished | 'betwéen cases “where the order 
Ot -dosta clearly made the payment - coats 

'eónditioh precedent to the , titu- 
tion of a fresh sujt.or, fixed 8 Palod. for 
payment. and case where payment of costs 
béfore institution oor within a period 
was not definitely, directed. , The ;earliest 
of ita rulings cited ' ‘for the respondent 
Abdul Aris Molla v. ‘Ebrahim. Molla (4) deglt 
with a pase in which the ` circumstances 
appear to have besi yery ; similar, as re- 

gards the paint under useion, "o tlioss 
at ihe present càsg. and the Court there 
ka that the fresh suil waè. not bad, ab 


qano, 35 M. 358; EEA T: hs. 


$8.Ind. Ogs. 476. 
Cas. 499; 20 L. W. 643; ATM, D. J.6 
DA N. B87; À., F 134 Mod, sri S ir 
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'“rule- was ‘followed by "thé ` 


“£81 
(In thé Maint id « dB Stor! that 
costs wer erp nt rud d. until 
before” Evideridel NE Ahd i$ was then 
pleaded for ied anit edt he waa ready 
to pay co ta then). The ruling was: Tollowed 
pias Benches ~ ajana Sad ME in 
i Lal v, Naggu an u Charan 
Tewari v. - gogu TAE Nath’ Mada (6). In 
Subal Chandra v. Mbsáváf Ali is) the 
Oaleüttà' Osurt pointed . ouf. shat the ‘yn bee 
tion whethera fresh suit canan canngt-ba ' 
ap 'before' cogis'.. ordered.- under 
XXIII, r.1l are paid | turns solely upon 
s constriction of the ordèr pasaed-under 
that rale. It held that in that, case if 
construed the ! order: ‘to’ mean: that . pay- 
ment of costs’ was ‘a ‘condition prevedent 


to the institution ‘fresh spit. ' In spite 
ote previo ales gs, tlie Madras ` Court 
apt tly in Dasarthg Naidu 


alala Kun kag tr) their approval ‘of 
the y Mio by. tha, Calcutta Qeurt in 
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/ Kaüldip 
UE HE X x &rt (8) respectively 
much * üiffic dity'às d. tö the Co EET 
the'incompletenéss & orders paased'under 
© XXII, t1.” Ws important that Courts 
when giving periiission i to withdraw iih 
liberty to/bring a, i Ae hea ‘shoutd' pees 
me'within which 


an “6rder didang 
cógtÁ' are | to be’ i "ánd- should: - direct 
to pay ‘within that time 


that”. on “fal ure 
"e: Ori | git is dismissd with' costs: 
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: NAGPUR.JUDICIAL COMMIS- 
te» SIONER'S COURT. 
Orr Ravision No. 144-B or 1925. 
Ses August 16, 1926. 
>... Presant:— Mr. Kinkhede, A. J. C. 
: - gEMPEROR-APPLICANT | 
GULABRAI HARDAYAL— 
e^ 5.7, NON-ÅPPLIOANT. || 
NO AN 
Pasi stated Reccloncy Ordak No. 119. -Dhande patti 
——Mazimum of Rs. 600, whethtr affects tax on 
and bojas.  : DEE p 
. maximum of Rs. 500 fixed. by proviso 1 tor l 
of Reeidency Order No. 112 at 1889 is not appli- 
cable to the new tax imposed: under Notification 
No. 458 ‘of 1913, by the Municipality of Basim, on the 
ganas ma pressing of.eotton , within the limits of 
Municipality. ak. 424 zb n. 4 
, Reference made by the Deputy, Commis- 
sioner, Akola, to Judicial Oommiseioner's 
Court under 8. 83 (2), O..P. Municipalities 
Act 1929. o a 
Mr. M. B. Niyogi, forthe Applicant. — — 
,, Mr,, A. V. Khare, tor the Non-Applicant. 
. ORDER.—This is a Reference made by 
the Deputy Commissioner, Akola, under s. 83 
2) of the C: ¥en epee Ant (Aet II of 
, a8 applied to Berar by. Notification 
LAUS dated the 22nd January, 1924, of 
the Government of India Foreign and 
Political Department of. the Governor 
General-in-Council. It arises out of an appeal 
preferred by non-applicant Gurupratap- 
singh proprietor of Gulabrai Hardayal Gin- 
ning and Pressing Factory, Basim. I may 
briefly - state the circumstances which 
necessitated this reference. , 
; Within the limits of the Municipal Com- 
mittes of Basim the non-applicant has a 
Qinning and Pressing Factory. A tax on 
professions and trades, was imposed by the 
Municipal Committee under the authority 
of the Residency Order No. 112, dated 18th 
March, 1899, under s. 41, sub-s. 1-A (b) of the 
Berar Municipal Law of 1886, with effect 
from lst April, 1899, on all traders praotis- 
ing their calling within the Municipality. 
Donsequently the non-applicant’s income 
from all trades: including. the trade of 
ginning and pressing cotton became taxable 
under the said order. By proviso 1 of r. 1 
of theaaid Order Ra. 500 per annum was fixed 
as the maximum tax leviable from a trader. 
By provisos 2, 3 and 4 certain deductions 
and exclusions wereordered but with them 
weare not concerned for the purposes of 
the present reference. 
In the year 1913 the same; Municipality, 


ES ‘ 
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with the previous sanation of the' Ohief- 
Commissioner conveyed hy  Notiflogtion 
No, 456, dated the 29th April, 1913, directed 
the imposition with effect from . lat April,” 
1918, of anew tax on the ginning and press 


-ing of cotton under s. 41 (1) A (6) of the. 


Berar Municipal Law of 1886 to be levied 
from all persons carrying on within the 
limita of the Basim Municipality the trade: 
of ginning of cotton and pressing. of the; 
pame into bales. This new tax was levied: 
on the outturn of the factory and is locally 
known as tax on bales and bojas, whereas. 
the old tax is known as‘a tax on profession 
and trades technically called dhande patti. 
When this new tax was imposed - the 
Municipality with the sanction of the Chief 
Commissioner exempted so much of the 
income of a trader. as was taxable under 
the tax on ginning and preéasihg of cotton 
from the old tax on: profession ‘and trades.: 
This evidently was for avoiding double 
taxation of the same income under several 
heads. . There was some change in the rates 
to be levied with effect from Ist April; 1924, 
as the result of subsequent resolutions and, 
notifications, |: r 

. For the year 1924-25 the non-applicant 
had to pay (1). Rs. 90 on account of the tax 


.on profession and trade leviable: under the 


Residency Order No. 112, dated 18th March, 
1889, and (2) Rs. 1,057 .on eccount-of the 
tax on ginning and pressing of cotton, 
under the Notification. No. 456, dated 29tlr 
April, 1913. These payments which amount» 
ed to Rs. 1,147 were made by him under 
protest. He,therefore, applied for & refund. 
of Rs. 647 tothe Municipal Committee on 
the ground that the maximum of Ra. 500 
fixed by proviso 1 to, r. 1 of the Residency. 
Order No. 112, dated 18th March, 1899, was, 
applicable tothe new tax imposed under 
Notification No. 456, dated 29th. April, 
1913, also. The application was rejected, 
by the Municipal Committee by. an order 
dated 29th Jyne, 1925. The non-applicant, 
went up. in appeal to the perum mmis- 
sioner under s. 83 of Aet of 1922 as 
applied to Berar. When the matter came, 
up forhearing before the Deputy Commis- 
sioner he called upon, the Municipal Com-, 
mittee to show cause why the refund asked, 
for should not be ordered to be made. 
After hearing the arguthents he apparently 
thought that the sey was not clear and 
he entertained réasonablg doubt “and has, 
consequently referred the point of, the 

applicability of the limit of the maxiinam ` 


[99 LO! 1827] 
tix of Rs. 500 to the new tax for the. deci-, 
sion of this Céurt. <. ° fl ad 


"Very elaborate: ar 
addressed at thd Bar before me. It willbe 
noticed that thenon-applitant doesnot deny. 
his -liability -to be taxed separately under. 
the Regidency Order. No. 112 of 1899 and 
the Notification No. 4560f 1913 asamended 
by Notification No.” 1609-784 VIII of 1923, 
His case before the. Deputy Commissioner 
was a simple one, namely, that the Noti-. 
fication- by which the new tax was levied’ 
must be ri Bubject.to proviso 1 ofr, T 
of the Hyderabad Residency Order No. 112. 
of 1899, whereas the contention of the 
Municipal Committee was that proviso .L 
to r. lof the Residency Order does not 
apply tothe new tax imposed by the Noti- 
fication of 1913 in the absence of express 
Words to that effect, In my .opinion the 
eontention of the Municipal Committee is 
correct, There is nothing in the Notifica-. 
tion No. 456 of' 1913 ‘which leads me to 
think, that the Municipal Cemmittee in- 
tended to incorporate into it the limit 
fixed by the lst proviso to r. 1 of tle 
Residency Order No: 112 of 1899. Where 
it is clear that the object of the Noti- 
fication imposing’ the ‘new tax was to 
secure increased income by taking as the 
basis for the taxation the total outturn of 
a ginning or pressing factory instead of ita 
profits one cannot impute to the Municipal 
Committee in the absence of express words 
to that effect an intention to import'into 
itany limitatións as, to the maximum tax 
po leviable. M PE 
While applying Act II of 1922 to Berar 
sub-ss. (6) and (7) wére added to 8. 66 of 
the Act by the -Government of India’s 
aforesaid Notification No. 58-L dated 22nd 
January, 1924. Sub-section (6) directs that 
any tax imposed in & Municipality before the 
date on which this Act comes into forca 


shall continue in ‘operation notwithstand- , 


ing that itis not a tax specified in-sub- 
8. ft) and sub-s. (7) says that the amount 
or rate ofa tax to which sub-s. (6) applies 
may not be varied by the Municipal Com: 
mittee. Section 66 of Act II: 6f 1922 go 
amended now takes the place of olds. 41 
öt thé Berar Municipal Law: of 1886 and 
we must, therefore, look: to the new sec- 
tion for determining the question under 
reference and not to the olds. 41. ‘All 
tates! levied by the Munigipalitiesin Berar 
whether they be specified under gub-s, (D) 
ofs. 68 ornot must by virtue of sub-s 6 
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| ents have’ been: hy 


“ 
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be. deemed to be legally and separately. 
léviable by them. I am not dt all impressed 

the argument of the non-applieant. 
based upon the use ofthe singular ‘a tax’; 
in s. 66 (1) cls. (a). ta (d) and (h) tos(p) of 
Act II of 1922 in view ofsub-s. (6) added. 

by the Government of India while extend-. 
ing the Act to Berar, Moreover, there is 

nothing in the section to prevent the. 
Municipal Committees taxing every calling, 

trade, profession eto.; separately. . A 

« Bub-section (2) of s. 66 of the said Act fur-. 
ther shows that the Local Government may 

regulate the imposition of taxeaand impose: 
maximum amounts or rates for any tar, 

The position, - therefore, is this. We have. 

now (l) a general tax òn professions and 

trades levied under Hyderabad Residency’ 
Order No. 112 of 1899 fixing Rs. 500. as the. 
maximum amount by operation of proviso. 

l.to its r. No..1, and: (2) a special tax 

on ginning’and pressing of cotton where. 
no such maximum is expressly fixed. By 

exempting. so such of, the income. of & 
trader as is assessable to the special tax oi 

ginning and pressing of cotton from-pay- 

ment: of the general’: tax ori, professions 

and trades, the Municipal Committee must 

be deemed to have-abolished the géneral 

tax to that extent with the sanction of the 

Local Government as required by law. 

This shows that the Municipal Committee ' 
wanted to give a limited: .concession only 

and did not think it proper to incorporate 

in the Notification imposing the special 

taxany further concegsions by fixing the 

limit of the maximum of Rs. 500 which 

applied to the old general tax, nor was the 

permission of the Local Government sought 

to make the special tax also subject to the 

same proviso as the general tax. Moreover, 

sub-s, (7) gives the Committee no power to 

vary the amount. or rate of the tax to say 

that the special tax is subject to the 

maximum of Rs. 500. tentambunte to vary- 

ing the amount of the tax. " 

a To my mind, the basis of taxátion under 

the:Resideney Order No. 112 01.1899 was 

fundamentally different from' the basis taken 

from the impoajition.ef the special tax ori 

ginning and pressing of cotton, In one 

the tax is to be levied on the het profits of 

the profession in the other it. ig ip be 

calculated on the outturn of bojasand bales 

of cotton ginned or pressed in any factory 

bfthe: tradér. ‘The evident object was to 

realize largér-'ineothg from- the latter 

Special tax thad-was'made‘from the general 
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ance for any deductions on account of 


losses eto; ag the former general tax-did. The, 


“experience: of the’ Municipality apparently 
was that'it was cheated out of its income 


- by the traders’ - pleas: of losses being in 


excéss'of their -profita in- the: Béveral pros 
fessions or callings’ they practised including 
ons of gintiing and pressing cotton with-. 
in--the limite of the Municipality and the 


Municipality wanted tb provide a remedy 


against the same.:” This circumstance also 
negatives the application of ‘the marimum- 
Umit to the special tax.” 

For the above reásons my decision on the 
Rofarence id “that the opération ‘of thé 

otifidation No. 456, dated 29th April, 1913, 
is not subjebt: to'the ‘maximum.of Rs. 500 
impdsed "by: proviso ‘I to ñ 1 ‘of the 
Hyderabad Residency Order No. 112, dated 
thd 18th March, 1899; and that the non-appli- 
cant iB nof entitled: ‘to “dlaim ‘a refund of 
Rs 647 from the Municipal Oommitteé. The 
pars ` ‘be: returiied with a Soby of this 
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Reference answered accordingly 
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E ities GouRT. 
800ND Orvir, ABPBAL No. 17 oF.1924, 
. .Novémpér.9, 1996, z 
Present : .—Mt. Justice Dalaland '' 
Li Mr. J tistide Pullan. ; 3 
ERANI AND aori SDN S 
ki puis EOM NES CE Y P 
' Lala J AGDISH PRASAD Pratxras— 
RASPONDANT.. : 
Limitation “Act (IX of 1908), s. 20.—Mor. 
mortgagors——Payment by one co- , wh 
adtiinet all, 


—Qo- 
'ez- 


Bach oo-mortgagor ig liable for the entire debe 
secured by the mortgage and, therefore, a paymer 
by one of the mortgagors which falla wi 
provisions.of s. 20 af the Limitation Aot Eee tó 
mo of limitation against all of them, [p. 
434, co 

Second ap against. & deores of woe 
‘Additional. Subordinate J a 
Bae dated the 9th October, 19 

. M. A. Aziz, for the Appellants, 
“Mr. Haribans Sahai, -for the Respondent. ` 


'"JUDGMENT.—The plaintiff in this 
suit claims to reoover a certain amount of 


money due on & mortgago-deed executed - by 


"ISRAHIM ¥, JAGDISH PRASAD. = 
tax. "Thenew special tax ‘made no allow- , 


[38-L. O,-18271: 
one Ashraf Ali, and the question we have ta; 
decide is whether this suit is or is not with-: 
in time. "There is on the back of the mort- 
gagé-deed an. endorsement purpor nup o 
have been m&de by Ibrahim son of 

Ali, which, if it is genuine, would appear to- 
bring the suit within time :- The. Oourt 
dt first instance found that the endorsement 
was suspicious'and dismissed: the: güit' but 
this findin RA was.: reversed by the- lower ` 
Appellate Court Although, in our opinion, 


'the judgment of the lower'Appellate Court 


ia somewhat cursory, we feel unable. to 
rbverse what is, in our'opinion, & finding 
upon facts: namely, that tha- endorsement 
was made by Ibrahim.. 
< The“ second point. meal "before ua is 
tbat.even granting that the endorsement. is 
enuine itcan only be held to bind Ibrahim 
f who paid the sum of Rs, 40 towards 
interest dues on: the: bond and ‘not his 
sister Musammat Biddiqan who along with, 
him is the: heir.of .their father Ashraf 
Ali. -We have been referred. by the appel- 
ldhts to two rulings one of a Single Judge 
of the Oaleutta High: Court.. Arjun Ram 
Pal v. Rahima Banu (1) and the other. of a 
Benéh of the Patna High --, Ooyrt, Sarab 
Naraindas v. Top Ojha.(2) The gist of 
fhese rulings. is thata payment- -by one 
debtor does not save limitation against the 
others. We do not..know whether this is 
stil the view of the Patna High Court, but 
we are satisfied that itisno more the view, 
of the Oaleutta High Oourf. In a ruling 
reported as-Saroda Charan, Chuckerbutty v. 
Durga Ram De Sinha (3) we find. thatit is 
Jaid.down that there is nothing in 8., 20 of 
the Limitation: Act to warrant the belief 


‘:. dhat the extended period of limitation is 


intended to operate only against the person 
making the D and ‘again in the 
most recent of the same Oourt 
reported as neos undart Debi v. Doman 
Sundari Debi (4) it’ was held that under 
the. law eyéry mortgagor is. liable for 
the entire debt secured’ by the’ mortgage, 
so payment by one of the mortgagors 
comes within s. 20 of the, Limitation Aot. 
There ie no ruling ofthe Allahabad High 
Court which is:direotly. in. point but wé 


. may refer to the judgment -of a Bench in 


128. 
2) 43 Ind. el 351; (1917) Pat. 348; 4 P. L. W 


E 14 Ind. Oas. 
3) Sind O Cas. 484; 37 0.461; 110. L. J. 484; do. 


"Ww 
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. (4) B0 Ind. Cas. IH; A.I. B. 1926 Oal, 150, a 
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the case of Roshan Lat v, Kanhaiya Lal (5) 
which: clearly. indicates that a payment by: 
one person can: bind ‘others so far as to 
extend: lintitation. We would also refer to 
certain’ observations made: by Lord Hob- 
house [Lewin"v.. Wilson (6)] which have- 
been quoted in that judgment; His Lord- 
ship's -words show ‘that this matter must 
be- regarded- from ‘both sides, that of the 
mortgages “and -thht of the mortgagor, 
where he says, "As regards the recipient, 
so long’ as he is paid according to the in- 
tention- of the contracting parties, he is 
in full enjoyment of his bargain, and is not 
put "upon any «further: assertion of his’ 
righta.’- When the. mortgagee was paid: 
the sum of.Rs. 40 by the son -of the mort- 
gagor'be was bound to accept this-as a 
payment and to assume that it would. save’ 
limitation. 

| Mr: Aziz in ry has argued that this 
case should be stinguished from all the 
other. cases‘ cited ‘because the parties are 
Muhammadans, We'are unable: to accede 
to. this view.. In'& ease- like thib it is the 
property which ‘is -liable;- and we are not 
concerned with the liabjlity - -of the- vari- 
ous heirs -of the original mortgagór inter 
se,. After all tHe -prieciple hag been laid 
down.by'the .Mádras High Court’ in & 
ruling reported a8: -Velayudam Pillai v. 
Vaithyalingam Pillai (7) as follows:—''The 
&.20: ofthe Limitation ‘Act fequires that 
the payer should be one liable t6 pay the 
debt and .provides thatthe result: of the 
payment would‘be to'give the oreditor a 
fresh period of limitation from the date 
of the payment. It does not restrict thé 
benefit accruing to' the. creditor with res- 
pect to his debt to his: remedy against 
the payer alone. According to the langu- 
age of the section, the debt being kept 
alive, the result must be to make it ‘en- 
forceable a t any one liable for it.” 

In our opinion this appéal must fail; and 
we dismiss it’ with costa including: in this 
Gouri fees on, the higher sesle,- 


. A. K, us SEPPIOL dismissed: 


(5) 47 Ind. Cas. 815; 41 A. IIN; 16 A.L. J. 780. °° 
(6) (1888) 11 A. 0. 839, 55 L J. P. C. 73; 55h T. 


gg) MI Ind. Ons, 619, 12 ML. T. 610; 2 ML 
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.MADRAS HIGH ÓOURT. ' 
 APPBAL AGAINST ME No. 193: or1923^^ 


Oivin RAVISION adios No. 464 oF 1923. 
: November 20, 1925.” - 
Present; —Mr, J ustice Wallace and - 

f Mr. Justice Madhavan “Nair. ` f 
‘S: LOGASIGAMANI MUDALIAR.anp ` 
ap a AE ga D E 


La. R. E. THEOGARAYA 'OHETTI— 
' RBSPONDHNT. 

c P.C. (Ad V of 1908), ss. 92, 115- Scheme deers 
Application for of trustee —Consideration: of 
evidence relating to breach of trust ‘from erroneous 
sttwlpasmi--Order refusing to dismiss trustes—A ppeal 

visi. 


"Under a scheme framed in a suit under s. 02, an 
application was made to the District Court for remov- 
a of tho irustee alle various actes of miseonduot 
and breach of trust. The Oourt erroneously thought 
that the application was not a bona fide one and the 
whole evidence relating to the entire administration 
of the trust was considered from. erroneous stand- 
ints and in considering the evidenos as to several 
ben ches of trust the one misdirected iteelf and 
refused to.remove the trus 


ae 1) that he ape lay. to the High Court 
order; [p. 425, col. 


(2). that the High Court was * titled to interfere in 
revision under s. 115, O. P. C. and to direct a fresh dig- 
posal of the application... [p. 426, coL 1] 


Appeal against order and the’ civil revi- 
sion petition under `s. 115 of Act V of 1808, 
and 107 of the Government of India ‘Act, 
preferred ‘against ‘the order‘ dated 22nd 
November, 1922, of- the, District Oourt; 
Ohingleput, in O. P. No. 63-of 1919. 

Mr. T. R. Ramachandra Ayyar, for- the 
Appel Eai, Ki 
' Mr. 0. Thanikachallam Chettiar, for the 
Respondent. ` 

-JUDGMENT.—The ‘natitionesa in 0. 
P. No, 63 of 1919 before the District Judge 
of Ohinglepuf, who’- are worshippers of 
the temple of Sri Theagarajaswami, Tiru- 
vattyur, have filed a civil miscellaneous 
appeal under as. 47 and 9G of the O: P. O: 
and alternatively a civil révision petition 
under s.115 of the Code against the order 
ofthe learned District Judge’ refusing- to 
dismiss- from’ his office the respondent, the 
trustee:of the temple. -It is conceded by 
Mr. Ramachandra Iyér on behalf of the 
petitioners that no -appeal lies; but: he 
pressés before us the -civil revision peti- 
tion on'the 'gróund'' that ` irregularities 
which would vitiate his order have been 
committed by the learnéd District Judge 
in the exercise: of his jurisdiction. , Ab 
there is'no appeal, itis: clear that we are 
precludéd from dealing with the order-on 
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itg merita; and; unleas the learned District 
Judge .has,iin disposing. af the. petition, 
misdirected himself. in a manner which 
will show that his order cannot be.accepted 
as satisfactory, we. will not be. right in in- 
terfering with it, under s, 115 of the C. P. O. 

This temple at Tiruvattiyur isa well- 
known: one and possesses considerable 
moveable and immoveable properties, In 
0. 8. No. 2 of 1908 on the flle of the 
District .Court bY. certain’ worshippers, a 
scheme was framed for its management 
which was confirmed in appeal with certain 


modifications by the High Court in A.8.- 
Nos. 204and 205 of 1810. The respondent ' 


was & minor at that time and was repre- 
sented by his mother. He is said to have 
assumed charge of his office as trustee in 


November 1912. In 1915 the then District” 
Judge dismissed an application filed’ for. 


his removal under cl. (9) (a) of the. scheme 


with the remark that “in the future he (the 


trustee) is expected to” manage the trust 
property more prudently than in the past 
and that as trustee he has not merely rights 
but also duties.” The present application 
has been filed by the worshippers for the 
game relief. 

‘On behalf ofthe petitioners Mr. Rema- 
chandra “lyer.argues that the order of the 
Jearned District Judge in the present case 
should not be accepted as a satisfactory 
one mainly on the following grounds (1) 
That the learned District Judge being of 
opinion, which according to him is errone- 
ous, that the petition is not a bona fide 
one intended to benefit the temple and 
its worshippers, has not dealt with the 
case from a proper standpoint, and go tha 
conclusion is unsatisfactory, (2) that with 
regard to the firet charge, viz., conversion 
to his own use of the income from the 
temple properties, (a) he. has omitted to 
consider some evidence relating to it, stat- 
ing that there is "absolutely no evidence 
to support it" and (b) that the true aigni- 
fleance of some parts of the evidence relat- 
ing.to this charge has not beén perceived 
by the learned District Judge: and (3) 
that in dealing with the trastee’s failure 
to make’ certain collections which have 
lapsed owing to his neglect, the learned 
District Judge excuses the trustee as re- 

rdsa portion of the amount'on a ground 
us which there is no evidence. We will 
now proesed to deal with these grounds. ` 
€ Ground No (l)--In' our opinion: this 
ground- of. attack: is well-founded: ‘The 


*, 
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learned Distrioi»Judge.prefaces his examis: 
mation of the svidence with this remark in’ 
para..6: “In: considering this petition I> 
have to consider how faritis a bona fide: 
petition intended to: benefit the temple: 
and its-worahippers andihow faerit is only. 
a personal gradge of the petitioner." A 
erusal of that.paragraph shows that the. 
earned District Judge is clearly of opinion 
that the petition is: not a bona fide one. 
Starting with this view, he .cqnaiders the: 
entire case and says in para. 17, '' My con- 
clusion is that the trustee -has -been‘inces- 
BAntly harassed by the petitioner and the: 
acta of omission are’ mainly due to this." 
It seems to us that the learned Jadge'e con-. 
olusions as regards the administration ‘of: 
the trast by the respondent givén in this: 
aragroph afford. a complete refutation of 
his view that the petition is not a bona- 
ons. He'states in the same paragraph 
that the trustee “must set his house’ in 
order; more particularly leases of the:gar- 
dens should be offered by auction. Proper. 
accounts should bs kept: for lamps and 
their cost; arrears of rent should be col- 
lected as far as possible and the richer ' 
defaulters sued ; the second key to be given’ 
to the Gurakkal and not to ths Nambudrt 
though this may cause inconvenience; 
there must be no handing over of grain in 
bulk to the cook unless itis frst entsred 
in the accounts and a clear statement of 
its expanditure recorded; wagas of servants 
must not be allowed to get into arrears 
and if:in arrears must be clearly shown 
against each; to have the inventory pre- 
pared at once.” And these observations 
come after a clear warning given to tha 
frustes in the prior application to‘ which 
we have already referred. Having regard. 
to the conclusion arrived at by the learned 
Judge wecannot say that the petition is 
not .one intended to benefit the temple 
ánd its worshippers. As the entire évidence 
relating to the administration of the trust 
has bsen adjudged from this erroneous 
standpoint, we .cannot accept the final 
conclusion of the learned. Judge as satis- 


otory. CES URS $ Pare 
^ Ground No è (a).—Oáe of the allegations 
with regard. to the first charge, wiz... con- 
varsion to his own use of the temple int 
come is that certain grain was received 
from Kattalaikars for daily pujas; that 
this was received by the trustee with a 
large measure and distributed for temple 
use with a small measare and that 


[24.1 O. 1937], 


the difference was a profit to the trustee. 
The :learned. District Judge .say3 with 
reference to this charge, “This is made 
with absolutely no evidence to support it, 
and'the witnesses who speak on the point 
deny any Buch Bet of double measure. 
What mentality can a man have who makes 
such lying accusations with reference to the 
trustee of & temple?" We find from the 
evidence that the learned District Judge 
is not justified in saying that there is 
abscidit no evidence to support the 
allegation, At page 17 of the printed papers 
in the oross-eramination of P. W. No, 3 we 
flnd the following statement: 


gives rice with the big measures and the 
temple expenses are measured with a small 
measure. 'I know thé rice received from 
thb Ubhayakar'and I know how much is 
used. So I say there is that saving.” In 
view of this evidence the observations of 
the learned Judge as regards this point of 
the case are uncalled for. ' c 
. Ground:No. 2 (b).—The evidence shown. 
as the learned District Judge points out. 
"when grain was paid in arrears it waa 
gren raw to the servants instead of being 

rat cooked and presented to the deity." 
The. learned Judge while pointing out: 
"No doubt, this is wrong for the gift is to: 
the god" says “yet in practice it is the 
servants who benefit and so it was but; 
one step further to think they could have 
it without its being cooked.” It may. be, 
we do not express any opinion, as the 
learned Judge says that from this it is not- 
proper to presume that the trustee was 
taking rice for his owa use; still it must not, 
be forgotten that froma devotee’s stand: 
point it has this significance that no -puja| 


is performed with the rice so offered by the. 


Kattalaikars. This aspect of the evidence 
has apparently been lost sight of by the: 
Jekeusd District Judge.. . 
Ground No. $.—In para. llof his judg- 
ment the learned Judge says “Rs. 900 is said 
to have lapsed owing to neglect. It'is not 
so. Rupees 400 was attached by the Taluk. 
‘Board aud the balánee was depositéd in the 
Post Ofice under. ordera of this Court." 
Mr. Ramachandra Iyer points out that there, 
ig ‘no evidencs to support the learned 
Judge's statement that Rs. 400 was attached 
by the. Taluk Board. We have not been 
shown any evidence justifying this, State: 
ment bythe. learned. Oaunsel. for :&he. re- 


. V EHUJSND2A MOHAN 8AREAR v. SUKDHB BATHI. 


"[ get 3/4th. 
measure of unboiled rica from the Nitya-- 
kattalai and I gat Rs. 44. Every donor. 
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spondent; but he informs-us that the records 
of the Oourt available to the District Judge? 
show that Rs. 400- was attached by the 
Taluk Board. This may be trae but absence! 
of any referencs to.suoh records gives a 
justidable handle to the attacks of tbe 
petitioner and renders it impossible for -ug 
to verify the statement. vow e 
In our opinion, the learned District 
Judge has. misdirected .himself in the: 
varioas ways pointed out above which 
makes it diffl»ult for us to; accept his oöni 
-colusion as a satisfactory one. We must, 
therefore, set aside the order of the lower 
Court and ask the learned District Judge: 
to hear the petition'a fresh and dispose of 
it according to law. i 
Ia meeting the case put forward by the 
petitioners Mr.  Thanieckachallam,: the 
learned Counsel for the-respondent, has 
brought:to our notice that subsequent to 
the' passing ofthe order the trustee “has 
get the'housein order" to use the expres- 
sion of the learned Judge as regarda 
the weak points in his. administration: 
If this is so, the learned. Judge should 
pay attention to this. improved conduct of 
the trastes in considering the petition ‘on 
its merita. : i i ‘ : 
' The appeal is dismissed and the revision 
petition is remanded to the lower Court for 
fresh disposal.. We make no order as to 
costs ih the appeal. In the civil revision 
petition’ the costs will be costs in the cause; 


ENV Appeal dismissed. ' 
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: PRIVY COUNCIL. 
LAÀPPBiL FROM Tua C4LoUrTA Hiag Cover, ^ 
o . June 29, 1928. 4 
Present :—Lord Phillimote, Lord Carson 
. Mr. Ameer Ali and Sir John ‘Wallis. / 
. BHOJENDRA MOHAN SARKAR~— '! 
. : APPBLLANT * f 
versus bos 
SUKDEB RATHI, BINON DBORASHD, 
oy AD OTHERS RuspoNDmWTS, 
r uncu—Practics 5 
fact. Pa opening of. aan, kana of 
Where there are oonourrent findings of fact it is 
ivy Oouncil 


only in very exceptions! cases that the Pri 
willallow the matter to be re-opened. 7 


The rule of the Privy Council as to concurrent m 
ings, while not being arule applicable only to Toda 
casss, is specially applicable to India where so much 
depends on & knowledge of the native customs and 
language. 
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»Appeal fróm': &-deàrec-of the High Oours: 
at Claloutta, dased tho 14th April, 1921: <- 
: Messrs. De Gruyther, K. G, and De Mao 
for the Appellant. 
um W. Wallach, for the Respondents, 
^ . JUDGMENT, :' 


: Lord Phillimore.— Their ‘Lordships. 


need not trouble Couüsel:for-the respond- 
ents; and they" have not asked Counsel 
for! the appellant 'to argue- the further 
points in the case; bedausé, having ‘heard 
him fally on ‘the matter, “which: in their 
Lordships’ view is on the threshold of the 
appeal, they -have éome to the ‘conclusion’ 
that they cannot advise: -His Majesty” to’ 
disturb -the deeisioh of:the Goutt bélow. 
The rule of thefr Lordships’ Board as to 
coHcurrent findings. of: fact, while not be- 
ing arule applicable only to Indian cases, 
has been ‘more than ones stated neverthe- 
leas’ to’ be specially appliéable ‘to India, 
where so much depends’ on ‘a knowledge 
of. native customs and language. "This be- 
ing: Bo inthis- cases thêre «are concurrent 
findings-.of. fact. There is a good’ deal 
which cbuld ba” observed against those 
ev if they had basen: by ‘one, not by. 
two arta, -If the two -Oourta: had dis 
agreed there would have been much: 6A 
which their ‘Lordships wold- have’ been 
glad to-hear further diseussidn, but When 
there are concurrent findings ‘of fact -it-is 
.oüly'in very exceptional oases -that- their 
Gordships think it: their’ duty toallow the 
matter .to be re-opened, After hávihg 
heard all that could be urged (and with 
much force) on behalf-of the appellant, 
their Lordships are of opinion that there 
ara here ls ia findings of fact which 
there was ample evidence to support, and 
in this case they must hücbly:advise His 
, Majesty . that this Bppeu be dismissed with 
* costa. 


ALN. A. La Appeal: ‘dismissed. 
Solicitors * for the | Bp isir sang ih 
W. W. Box & Co.’ 


Solicitors for the Raspondants: “Mr. H 
S. D. OH 
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PROMODB KATH LOY. BBGRHTARY OF STATE-FÓR INDIA, 


[99 1, 0. 1947] 
OCAULGUTTA HIGH COURT. - 
 AsPmans baon ORIGINAL OBDHES Nos. 200 
t “AND 204081993: " - 7 7 
t TH June9,1926,. "^ -. ..- 
~ Present: —Mr. Justice Cuming and `- 
4 Mr. Justice Page. DR RM 
Raja PROMODE NATH ROY‘ io 
Orraks—DnorAH- "Honpnge:-AseürtAwte - 


"Tua BEORETARY o oF STATE: FOR ^ 
* INDIA IN OOUNOIL-— RusPonDsnt: 
'C.' P.O. (Act V of 1908), 12)--0. "P. 0. (Act 
= of iad 4. Hi Men pro onstruction of 
ree—Mesns:pro om date-of süit, lability -to pay 
Calculation of meme profits, , principles 
to—Rental.. bans, whether’ proper—Actual ~peverpis, 
habusty of trespasser for—Joint- trespassers, lability 
for mesne profits, whether can. be apportioned ‘among 


e 


. —Jomb and several liability of tort- "feasora— Reoeipta 


Rurdepóf proof. |. Ns i 


. Ira guit for recovery ot possession of land. ard 
Teana esne profits, the ge laintiffs valued mesne, profits till 

& instifntion of the gut and prayed that a decree 
may bs mon ‘for the"meé&he'proflt8 claimed’ with 
interest till daté of realisation. The suit was decreed 
tu. meme fits and: interest" Tha Exe- 
eu urt he profits had been 
decreed only up, to the a ot the, suit, and that 
thsy should be caloulated on, a rental basis "und 
the liability for mesne profits was ‘also--apportioned 
amongst ths various. defendants. On ap by thé 
EC XM 
CHeld, (1) “that the rēasonable pU ME tà be pit 
upon ths dedtes read with the- plaint was that‘meane 
profite up ‘tothe. dáte of delivary -of posseé¥ibn<and 
mob merely =a to tha dateof saji wan deoraed., [p 430, 


(2> ‘hiss means profijs mis pe Séd acõording to 
thé express provisions ofthb* Gode with reference to 
what ths :wrong-dosrs. might" A might. nof have 
realised, and not with reference to what the rightfu] 
owner was recsiving hslore eripnen d: [p 431, ool 2] 

~ (3) that, every Jong deer being liable, for, the 
whole ‘damage - whether e '"wrong-doerg > as 
between’ thenisealyved &s’oqtal or.One as agéht. “nthe 
other, each  tregpasser was liable jointly with his 
lessses for tha entire &mount of mosne,profita dnd 


5 ger ue éxtent of the refita ,zéalimed-by: ‘him. 
‘Per. ea a; .— Where some of- the land sregpassed 


upon isletout;.&t a produge radt, a Gourt; in fixing 
the amount ot mesne profits, is entitled to assims 
that all the land wah let'out at a producs rent: dnd it is 
for the tregpasser to show that it was pen ari cok 


"Per Pan. JE the mere J that i. a swit for 
mesne p laintiff has valued the,meene pro 
fits till he diate of the suit, it is niot feasonable to^pre- 
sumé that the plaintif did so becatiss he a 2i od 


to recover. such "pre meane , profita. [p. 
nis mesne, profits is invaría- 


1. 
sum which rep prese 
Ble and indivisible aiid is payable ' in solidum by each 


and: every person whois ‘in iwake "possession at 
the oie LA d ool Ic} - 


rofits ane actually ineasnied b 
the pese ea ot the wi -doer in actnal pocupation and 
he ia the paraon ftom whom prima facie mesna profits 
ara to be redovhred,''yét if soins other person Ina so 
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pea ee ae M 
lon occu om. 

ed: af law as Boing jointly in eie ith 
tion, such other n is 
jointly and severally "liable with the person in acena] 
becupation for the whole of the meane rots oh 
have accrued. [p. 486, col: L] 

Appeals against the orders. of the Sub- 
ordinate , Judge, at Krishnagar, District 
‘Nadia, dated the. 13th and 20th of March, 
1933, respectively. - : 

a i IN APPRAL, "No. 260 07,1993. .. 

Dr. 8. C.;Basak, Babus Rupendra: Kumar 
Mitier and Dharmadas Set (for Babu. Pasu- 
pati Ghose), for the Appellants. ..,- - 

'. Babug:Dwarka Nath. Chakraverit, Surend- 
ra Nath Guha, Mr. Gunoda Charan Sen. and 
Babus Bhupendra, K. Ghose, , Trailokhya 
Nath Ghosh ud Promode Kumar qnaa for 
the Respondent . 

IN AY: No. 264 oF 1923. . . 
< Mr.. Ram. Ch..Majumdar and Babu Peary 
Mohan-Chatterjee, for the Appellants. 

Bahus PA gra Nath. Ghakraverti, Su- 
rendra Nath Guha, Babus Dwarka Nath 
Chakraverti, Mr. Gunoda Ch. Sen, Babus 
Trailakhya-Nath Ghosh, Ptosanta ` Bhusan 
Gupta and: Promode Kumar Ghosh, for the 

dents : 


4 ` kan a 
cs 3ubGMÉNT. ^ a i) pam. - 
L0 £g. d «These stwa appeal : arise 
out of certainexecttion proceedings. 

It would appear that go long ago. ag 1904 
two sujts were. brought. by_the.two decree: 
holders Kumar Basanta Kumar. Roy. and 
Bibi Jaros Kumari Saheba for recovery, ot 
khas, khas ppeaeseica of rw peetivs 9-annas 

in certain char lands. 

E suits were bro t against ‘the: Secre-, 
tary of State for India in ‘Council, Brish 
Chandta Sariyal and ‘a number of ‘other 
persons among’ whom may be -notéd the 

ties who ma bé déscribed as the Kundu 
defendants. - itf regard to: ‘the - -gnit of 
Kumar - Basanta: ‘Kumar Roy thé &uit"was 
decredd with costs and mesné profits against 
the -principal ‘defendants and the dafend- 
ants addéd which included ` defendants 
Nos. l--I5-and 18. A. &imilar deéree was 
passed ‘in: the‘ suit of Bibi Jaroa Kumari 
against the: same defenddnts: Both - suits 
-were fought up to thé Privy. 'Oodneil with 
varying- success ih thê-different Courts. The 
decision of the Privy Oouncil wan in favour 
of the plaintiffs in both auita.: 

In these execution proveading pike malh 
pointe contested. were the period: for which 
mesne profits had'been decreed by the trial 
Court, Hanis on DM the nee Profits 
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sre to | to be. asseased - e ME: liablg to 
pas 088 mesne p ie Executing 
“Oourt held thit: Erw Profits , had been 
detréed only tip to the date of the institu. 
tion'ofthe suit and nof up to the.date.af 
delivery of possession as contended by ihe 
“decree-holder. “With regard ; e the basis on 


“which ‘the mesne profits were to be asseaped 


‘the Executing Court held’ that, the correct 
"baáis: was ‘the rental asia, Th Noe algo 
“apportioned thé'‘liabj among the differ- 
“ent defendants. Tho c lecree-holders have 
‘appealed in “both the fases and on appeal 
have challenged the findings of the Execut- 
ihg Court on ‘all the points I have men- 
tionéd, The first point to be determined 18 
'for what périod the decree-holder i is entitle’ 
to mesne profits. 

" The decree states no. period. It atates 
‘that the ‘suit is decreed with ‘costs and 
mesne profits, The respondent contends 
that all that the sack e-holder asked for 
‘was mesne profits up to.the date of the suit 
‘and that pas that tact it is clear that;ih 


ae Es cannot Lee to. have iven. the - 
cane "holder. a relief which he never asked 


Tor 

P rta point for ' ‘our deoiioti is the. c 
éonstrüciion of the décr &ea,. ieu 
ne i er n the. déoree-holder's 

is the..déoisjon of the Gouncil . 

in the case of Kaga aaa woes : 
Ahsan v. Official Trustee -of Bengal (Í). In 
that dade the terms of the. e were that 
the:plaintiff be declated exititled.to - posse 
Bion with a ‘wasilgt ‘from thé ‘commencement 
of Brabah.” Their Lordships, in‘ considering 
ne plaint, held thatit was gt. all event É 

open! to the cop&trugtión: that.the.plain 

id intend to’ &lairn t up to the ps 
of delivery of possession, although for:the ° 
p of valuation of the. au only so 
puch was Yalhed as was ‘then due... They 
pointed, out thet.under the. em wasilat 
coude ivén. üp Be ee ot. oagessipn 
io d ndlpded ‘th - Baying 

zn dt sppetted 14 eir aah dships that 
the Sore reasonable - co traction, Of: the 
document is that the. eur intended ‘ta 
ay wi at wastlat whigh 

eee up “to” the! ime. of Douer 

sion, Ph 
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Finally, their Lordships referréd to a 
‘number of cases and pointed out that this 
was not a case in which the decree was 
Silent on the subject of wasilat but that it 
expressly mentioned wasilat and that the 
expression wastlat with possession might 
‘reasonably be held to have the construc- 
tion put upon it by the High Oourt, vis, 
wasilat up to the time of delivery of posses- 
‘sion. Now, I do not propose for one mo- 
ment to attempt to construe the present 
‘decree by the decree in the suit. which was 
being dealt with by the Privy Council, but 
“in construing the present decree I propose 
to apply the same principles which ‘their 
Lordships applied in construing the decree 
‘before them. It.is clear from the judg- 
ment I have.just referred to that'a Court 
construing the decree may look at the term 
* ofthe plaint itself. - 
“Now in the dectee the Court has set out 
the major portion of the plaint. In the 
, plaint the plaintiff in Appeal No. 260 claim; 
ed ‘Rs. 7,545 made up as follows:— 
"Re. 8152-9 0, the value of the land and 
"Re. 1,231-5-9, the mesne profits for three 
- ‘years and finally asked for possession and 
mesne profits claimed, The respondent 
argues that clearly the plaintiff made defi- 
nite prayer, therefor, for the mesne profits 
ólaiméd, vir, Ra. 1,23]-5-9 and, therefore, 
by implieation he claimed, these mesne 
profits and thése only and intended to gef 
the remainder by a separate guit. . < 
The appellants contend thatthe erpres- 
sion mesne' profits claimed means the 
mesne profits claimed in the: heading to 
-the suit where the suitis described as a gui 
for recovery of immoveable property an 
mesne profits, and that the value of mesne 
profits up to the date of suit had to be 
given for the purpose of valuation of his 
‘suit, i > 5 th 
After a careful consideration of the de- 
'erees I hold thet the reasonable .construc- 
‘tion to be put on them is that the value of 
the mesne profits was given up to the da 
of suit forthe purposes of valuation an 
‘that ‘what the Judge intended to give an 
has given in hisdecree were mesne profils 
up to the date of delivery of possession. , 
'' As far as can be seen this was the inter- 
pretation that was put on the decrees by the 
‘parties th ves’ up to the exécution 
proceedings. The Kundus themselves in 
their objections to execution contended that 
all.that the deoree-holders are entitled tQ 
get is meane profits from 5th December, 


i 


-= =- -r7 č = 


BNTARY OF BTATH FOR INDIA. [93 L 0, 1927] 


.1903, to 13th February, 1918. No doubt, 


this would not prevent the judgment- 
debtot from contending that they had mis- 


‘understood the decree. In para. 9 of 


the plaint in which the value of the mesne 
profits is given as Ra. 1,389, it is, I think, 
clear that the amount was stated for the 


‘purposes of assessing stamp duty. That 


is, I think, evident from the fact that the 

ragraph goes on to state: “so the plantifis 
ring their suit on paying the proper 
Oourt-fees on a valuation of Rs. 7,545-11-8, 
being the,total of the aforesaid tivo sums.” 

The judgment-debtors have laid much 
stress on sub-cl. (b). The words used id 
the clause &re—''À decree may be given 
for the mesne profits claimed with interest 
till date ofrealisation.” The judgment- 
debtors strenuously contend that the ex- 
pression mesne profite claimed can only 
refer to the mesne profits of which ‘the 
valuation has already been set out in 
para. 9. Hp 


I do not think thatit is necessary to 
give this-maaning to the expression mesne 
profits claimed. The plaintiffs desoribed 
their suit as one for mesne .profite and the 
expreasion mesne profits claimed, I think, 
may reasonably be considered to refer, to 
the general claim for mesne profits and nót 
only to the mesne profits up to the date o 
suit, the value of which it was necessa 
to state for the purposes of assessing the 
stamp duty. I am, therefore, of opinion 
that the decree-holders in these two appeals 
are entitled to mesne prolitd'down to thé 
date of delivery of possession. | |, ‘ 

The next question to- be considered -is 
what is the basis on-which the mesne pro- 
fita are to be assessed. The Executing 
Court has allowed mesne profits on what 
is called a rental basis, that is to Bay, the 
amount of profits which would have been 
received by the, deoree-holders if he-had 
been in possession and had let out the land, 
at a money rental to raiyats. The-deoree+ 
holders contend that the Court should have 

ns into the nature of possession of the, 
bad exercised -by the judgment-debtor.- 
They contend that the judgment-debtorg- 
were in khas; possession of some of-the lands, 
and that some of the other lands they let, 
out -to` bhag tenanta, in which case they 
received half the produce of the land. 
They. contend. that the defendant -Brish 
Chandra Sanyal: was on his own admission 
in actual posession by actually cultivat- 
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ing thedand himsel- or-through^bhag ten: 
ants. oases, E UEM NC i 
The Kundu defendants who alone are 
really contesting these appeals contend that 
they let out the land in, putni to .Srish and 
that all that they are. liable for is the 
amount, of rent that they obtained from 
Brish as sub-lessee under them. . They con: 
tend that the decree-holder. being a zemin; 
dar would have let outithe land in putni, 
Now mesne profits is defined in the Qode 
as those profits which ‘the persons in 
wrongful possession of such. property actt- 
ally received or might with ordinary dili- 
gence have received therefrom together with 
interest on such profit, but shall not include 
profits due to improvement made by the 
person in wrÜngfül possession. Now in this 
case the persons or rather personsin wrong: 
ful posrenninn were,mainly the Kundus and 
Brish. . x: 
< The principle. which the learned J nds 
has folowed in his judgment is this. 
the person kept -out of possession is & cul- 
tivating raiyat . he. would .be entitled to 
mesne profits on a produce basis, that is 
to-say, the net value of the produce received 
after he-has paid the necessary costs of 
cultivation, etc., but that if he happens to 
-a tenure-holder, that is, a rent-receiver 
from. the ratyats on the land he should get 
the mesne grofits on a rent basis, viz., the 
ameunt he would have received by way'of 
rent from the ratyats. ` ^s 
t In. support of this contention he has 
bited a. humber of rulings. It perhaps is 
not easy to ‘deduce any nd principlé 
froni:these decisions. They really each of 
them apply to the’ particular facts of the 
articular case they were dealing with. 
‘For’ instance, in the case of Surja Pershad 
Narain Singh v. Reid (2), it was held that 
‘where a deéree-holder was in constructive 
possession by letting out the lands to 
tenants before ouster, the, mesne profits 
bhhould be measured by what would be a 
fair and reasonable rent for the land if 
they had ‘been let out to tenants during 
‘the period of dispossession. At the samé 
timé ‘the - learned’ Judges remarked that 
there was no general principle which could 
‘be made applicable fo évery‘ case. 
i They consider that the Judge in the 
‘particular casé before them should have 
ascertained what was the nature of the 
‘possession of the decree-holder before he 
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was dispossessed, In-the case of Biresshur 
Dutt akung v. Barode Prosad Roy. (3) 
the learned Judges held and with the 
greatest respect, I consider rightly that 
mesne profits must be assessed accordin 
to the express provision of the Statute id 
reference to what the wrong-doers might 
or might not have.realised and not with 
reference to what the rightfel owner was 
eceiving before eviction. Further, they 
held and here again I entirely agree that 
where more persons than one are concern- 
ed in the commission of a wrong, the 
wronged person has his remedy against all 
or any at his choice. Every wrong-doer is 
liable for the whole damage and it does 
not matter whether they! acted as between 
themselves as equal or one as agent of the’ 
other. Therefore, a trespassér is liable 
jointly with his lessees for the entire 
amount of mesne profits and not merely 
to the extent of the rents realised by 
bim. As I have already remarked each 
of these decisions must be considered in 
the light of the particular fact of the par- 
ticular case. So long as we have the et. 
press wordof the Statute we oan hardly 
hold that any general principle is laid 
down. by any of them, for we have thé 
Statute itself to guide us and the prin: 
ciple to be followed is obviously the prin- 
ciple laid down in the Statute itself. Now, 
what are the facts of the present case? 
The land is char land, it had been under 
water for some 40 years and there is not 
the slightest evidence to show even if it 
were a factor to be taken into considera; 
tion how the plaintiff-decree-holders used 
the land before diluvion. We are not; I 
think, entitled to assume, even if it were a 
factor to be taken into consideration, that 
the zemindar would have let out the land 
in putni as the Kundus allege . they them- 
selves did, - peu 
. The decree-holders are dhtitled to get 
the profits actually received by the person 
or persons in wrongful ession. If Srisb 
let out any of the Isid i bhag or kept 
any of the land in his khas cultivation the 
decree-holders are entitled to get what 
Srish actually got. ko 


The decree-holders atate that Srish had 
‘an area of some 600 bighas in khas or bhag 
‘oultivation. The Oommissioner finds that 
Srish had no land in either khas or bhay 
foultivation. It is difficult to see how the 
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Oommissiorer arrived ‘at the conclusion in 
the face of 'Srish's own written statement 
in which he stated that the plaintiffs could 
not get khas possession as-he, Brish, had 
been in possession for more than 12 years 
by cultivating the land himselfor in part- 
nership with tenants and by selling grasa 
and: jungle and by receipta of rents. ‘Far 
ther we have the fact that in pattah grant- 
ed by Srish the boundaries are some times 
given Bs" the sarkári or -zemindar's khas 
land. ; 

No doubt, Srish i in his evidence later or 
Benied all thess and gaves more or less 
untruthful explanation. The Commissioner 
seems’ to have ‘ accepted the statement 
though it is“ difficult to understand why 
Srish produces ‘noné of his ‘papers: ^ There 
is a well-kHown :prinoiplé that everything 
is to be presuthed against the wrong-doer. ' 

. Where on’ Stish’s own statement and 
from his: evidence supplied by ‘his own 

tiah it is dclèar that some of the land was 
is ld on 8 produce rent; the Court ia entitli 
ed to-ptesume'that it'was.all so held and 
the burden of ‘proof is on’ the wrong: -doer- to 
show: that it wis otherwise. ' '' 

` The principiewhich: I think -is té T fol: 
lowed in the present'oase is that i it-having 
been proved: ‘that some of the land has 
been let: out ata ‘produce rent, ‘the Gourt 
is entitled ‘to assume that all the land was 
let out.at a produce rent and it is for thé 
tortfeasors to show -that it was net. They 
have their papets End by the production of 
their. papers cán'&t ‘once prove how” “they 
actually dealt'with the land.” >- 

The'case will-have to go back to the Hxé 
éuting Court: now to sadertain-what is thé 
amount ‘of meshe profite up to thé date of 
delivery’ of posséssion and in arriving at 
the amount the:Court should be governed 
by the sbove-printiples. ' : 

With regard to the next. point who, ara 
ihe persons | liable-to ‘pay the méene profite, 
That chas ` ME beer: MEH, 2 the de- 
ores ofthe trial? 

. The trial Gourt pan à ‘decree’ ith eos 
4nterest. and -wdélat'egainst the vd 
and: added ‘defendants. Thè ‘amount was 
left to be decided in the exeéuttén départ- 
ent, but ,it-is, clear from 'the decree that 
all tha deferidanta are jointly. ard. severally 
rene for the. whole, amount of pk pre- 


V only. détendanta, gie extent Q Whose 
ility had to be determined by the exe- 
Pm department, were defendants Nos, 1 
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and 5.--The Executing Court has ^ found 
that defendants Nos. 1 to 5 are liable for 
a certain: amount in each case. - 

, however, the judgment as 4 
whole I think-it is’ quite clear (see pages 
155-158) that: the learned Judge must have 
meant defendants Nos. 1 and: 5. “He only 
discusses the case: of-: defendants Nos. F 
and '5.and.as aimatter of. fact that was the 
only case open to him: to discuss in view of ' 
the decree of the'trial Oourt.. If, however, 
he -has found “that defendants’ Nos. 1t05 
are liable for mesne profits in one case to 
the. extent of'Rs. 645-10 0 and in the other 
to the extent.of Rs. 564-14, he is obvious- 
ly wrong. . The decrees: ‘were against all 
the defendants. i 

Only the liability of defendauté Nos. 1 
and 5'had:to' be separately assessed. 

;Bo"far as all the. other defendants are 
concerned the decree makes them: all 
jointly,and severally liable’ for the whole 
amount - - | 

One other ‘small matter PUN to bá 
decided." -The -representatives-in-intetest 
of Juroa Kumari who has died.and whos 
interest has devolved"on a number 'of per 
sons‘ask the. Court that the Executing Court 
should apportion the mesne ..profite among 
the'five decree-holders, Obviously this: 
not ‘a question that can’ be determined ‘in 
the presenf-proceedings. :^ © € - 

:The'appeals must eag, and be dedreed 
and the case go back to the Executing Oourt 
to determine theamount of meene, profits 
payable by the defendants bearing in mind 
ihe ction giyen above, e. - 

As it is clear.from the learned: Judge'g 
judgmett, whether -he.. correctly agsease 
the liabilities Ed defendants Nos.,l.and;5, 
this point should also he determined ‘bythe 

recuting. Court. ‘The appellants are en- 
titled to. their costa. from the Kundu de- 
fendanta who have contested - -khese appeals. 
We allow 20 gold mohurs:in, each appeal, : 

The: cross opjections.. not . being pressed 
‘are dismissed, but without s 


-Page,-d,—These are ap from two 
‘orders passed b by. tha. bidan Tage 
d in Bae oR ,Nos..43 and-66 

The suits in "the. coursed of. which the | 


appeals - have been preferred were brought 
,to,recover khas poen and, the, mesne 


“profits of certain cha danda. The char p- 
«peared for the .firs troy tie about 1 , and 
from 1899 until 1903 was regarded as an 


accretion to char- Raninguggar No. i; a 
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Government mahal. On the 5th December, 
1:03, the Government released the lands 
in suit to the Kundu defendants Nos. 6 to 
15 and 18, and now respondent-judgment- 
debtor. While these lands are regarded 
:83 Government property a temporary lease 
of some of the lands was granted to defend- 
ant-judgment debtor No. 5, and also to 
defendant-judgment-debtor No. 2. Im- 
. mediately after the release of the lands: to 
the Kundu defendants, they granted a 
settlement of 16-annas thereof to the de- 
fendant No. 2, who remained in actual oc- 
oupation of the same from that time until 
ossesBion was delivered to the deeree- 
olders on 13th February, 1919. The Kundu 
defendants admittedly are entitled to a six- 
annas share of the said lands, and the 
deoree-holders in each of the two suits are 
entitled to a five-annas share respectively. 
During the hearing of the appeals before 
us a number of issues were raised and ex- 
haustively argued; but as this tedious and 
protracted litigation has been dragging its 
m through the Courts for twenty years, 
and now atlength has reached the stage 
of execution, we think that the time has 
arrived when the case should be treated 
on broad lines dnd finally determined. Ac- 
cordingly, the learned Senior Government 
Pleader who appeared both for the Sec- 
retary of State for India and also for the 
Kundu defendants—the other judgment- 
debtors not appearing or the appeal— 
stated that he withdrew his cross-objec- 
tion to the orders under appeal; and the 
learned Advocates and Pleaders who ap- 
peared for the parties agreed that the two 
uestions whioh fell for determination in 

e appeal were:— 4 

‘I, What is the true construction of the 
decrees in execution of which the orders 
under appeal were passed? 

2. Upon what principle are the mesne 
profits decreed to be ascertained? Now, 
the form of the decree in each of the suits 
is substantially the same, the material 

ortion of the decree in suit No. 5 of 1906 


eing— 

"It is ordered and decreed that the claim 
in this suit with interest and mesne profits 
be decreed with costs against the principal 
defendanta and those who have been made 
defendants afterwards; that the plaintiffs’ 
title to a five-annas share of the property 
under claim be declared: and that the 
plaintiffa do get joint khas possession in 
fhe said share with thelr cosharers, and 
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that the amount of mesne profits be ascer- 
tained in execution ofthe decree." i 

The material portion of the decree in suit 
No. 425 of 1904 was that— 

“It is orcered that the claim of this suit 
be decreed with costs and mesne profits 
and interest against the principal defend- 
ants and the defendant subsequently added. 
The plaintiffs be declared entitled to 
a five-annas share of the disputed, pro- 
perty and they do get khas possession of 
the same, the amount of mesne profits to 
be ascertained in execution." 

It is common ground that under these 
decrees the plaintiffs are entitled to mesne 
profits for & period of three years prior to 
the date when the suits respectively were 
instituted. The respondents, however, con- 
tend, and the learned Subordinate Judge 
has held, that the plaintiffs are not entitled 
to meane profits pendente lite or thereafter 
until the defendants gave up posseasion of 
the land, inasmuch as such additional 
mesne profits were neither claimed in the 
plaint nor expressly decreed by the Court. 
I am of opinion that there is no sub- 
stance in this contention, and that the 
plaintiffs-appellants are entitled under the 
decrees to mesne profits until delivery of 
possession. This appears to be clear from 
the form of the decrees, Hx concessis part 
of the plaintiffe' claim was for mesne pro- 
fits up till the date when the suit was in- 
stituted, and since the claim in each suit 
was decreed with mesne profits it follows 
that the mesne profits which were decreed 
in addition to the claim must be mesne 
profits other than and in addition to the 
mesne pran vp til the date of the suit 
which formed part ofthe claim. Butit is 
urged that as the plaintiffs did not claim to 
recoverfuture meane profits in their plaint 
the Court could not have intended to award 
them some relief for which they did not 
pray. I do not think, however, that the 
plaintiffs limited their claim in the plaint 
to such mesne profits only as accrued prior 
to the institution of the suit. At the com- 
mencement of the plaint in Suit No. 425 of 
1904, it is stated to bea “Suit for declaration 
of title to and for recovery of possession of 
immoveable property and mesne profits 
valued at Rs. 7,545-14-8, increased by order 
of Court, dated 7th June, 1906." A similar 
statement appears at the commencement of 
Suit No. b of 1805. No doubt in para. 9 of 
the plaint in each suit-the mesne piofitg 
up till the date of suit are valued ab R 
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specified gum; but that was done because 
it was incumbent upon the plaintiffs to 
value the mesne profits then due for the 
purpose of the assessment of Oourt-fees, 
and it is not reasonable to presume that 


they did so because they sought only to 


recover such prior mesne profits in the suit. 
Further, in each suit the plaintiffs prayed 
for any other relief to which the Oourt 
might think them entitled, and that prayer 
would cover mesne profite subsequently 
accruing, for in respect of such mesne pro- 
fits there is no cause of action at the time 
of the commencement of the suit, and it is 
only by means of statutory provisions 
- framed with the obvious purpose of shorten- 
ing litigation that they can be awarded in 
the suit; Bhupendra Kumar Chakravarti 
v. Purna Chandra Bose (4), O. P. O., 1882, 
8. 211. The construction which we put 
upon the decrees in these suits is that 
which found favour with the Judicial Com- 
mittee of the Privy Council in Fakharud- 
din Mahomed Ahsan v. Official Trustes of 
Bengal (1). Their Lordehips after express- 
ing the opinion that the plaint in that case 
was “at all eventa open to the construction 
that the plaintiff intended to claim wasilat 
up to the time of delivery of possession, al- 
though, for the purpose of valuation only,so 


much was valued 83 was then due," added , 


that "be that as it may...... Wasilat, by 
law,is demandable up to the time of poa- 
session, &nd the question is, whether the 
Court intended to give to the plaintiff 
that amount of wasilat to which he was 
undoubtedly entitled by law in this action, 
or whether they intended to cut his claim 
for wasilat into two, and to give him in 
thissuit Bo much only as accrued up to the 
time of the commencement ofthe suit, and 
to leave him to bring a separate suit for 
‘the rest.” It appears to their Lordships 
that the more reasonable construction of 
this documerft—which undoubtedly might 
have been clearer—is that the Court with 
a view to carrying out the object of the 
Legislature, namely, the prevention of un- 
necessary Hugauon and multiplication of 
suits, intended in this suit to give with pos- 
Bession that wasilat which waa by law claim- 
able up to the time of posession, The view 
which their Lordships take of the decree ig 
“ much confirmed by two cases of Dhurm 
Narain Singh v. Bundhoo Ram (5) and 


8 Ind, Cos, 34448 O, O80 at 655; 18 C. N. 
283 L.J.132, . d Ms 
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litigation to hold that the plaintiffs 
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Bunsee Singh v. Mirza Nazuf Ali Beg AA 
to which their attention bas been 
wherein it would appear that the High 
Courts have, dealing with words identical 
or extremely similar, given them the in- 
terpretation that possesssion with wasilat 
means wasilat up tothe time of possession 
being delivered. Their Lordships cannot 
but fear that, ifthey were to hold the con- 
trary, they would throw doubt upon many 
cases which have been decided and acted 
upon in India. 


Their Lordships do not feel at all pressed 
by the authority of several cases to which 
their attention has been called, the doc- 
trine of which has been confirmed by thia 
Board, namely, that where a decree is silent 
on the subject of interest or wasilat, in- 
terest or wasilat cannot be added in the 


‘course of execution. But here the decree 


is not silent on the subject of wasilat. On 
the contrary, it is expressly mentioned; 
and the term ‘possession with wasilat 
appears to them reasonably to bear the 
construction which has been put upon it 
by High Court not only in this but in many 
other cases. For these reasons, I am of 
opinion that under the decrees in the pre- 
gent suite the plaintiff are entitled to 
mesne profits not only for three years prior 
to the institution of the suits respectively, 
but also pendente lite and until the 13th 
February, 1919, when they obtained delivery 
of possession. Moreover, itis to be borne 
in mind that, although no ground of appeal 
based upon estoppel is set forth in the 
memorandum of appeal, and no oral evi- 
dence was adduced to prove that the plaint- 
iffs had altered their position by reason of 
the reliance which they had placed upon 
any representation by the defendants to the 
effect that they admitted that under the 
decree the plaintiffs were entitled to future 
mesne profits, nevertheless for twenty years 
the litigation proceeded upon that assump- 
tion and as late as 1919 the Kundu de- 
fendants in their petition of objection 
filed in the present execution proceed- 
ings admitted that the plaintiffs were 
entitled to recover future mesne profits, 
although they disputed the plaintiffs’ esti- 
mate ot what those mesne profits were. In 
these circumstances if it was incumbent 
upon the Court at this late stage in the 
were 
not entitled to future mesne profits, the 


(QU 33 W, R. 328, 


[91 0. 1987] 


result, to adopt the language used by Bir 
James Colville in Sadasiva Pillai v. Rama- 
linga Pillai (7), would be “discreditable to 
the administration of justice," In my opin- 
ion, however, there would beno justification 
for placing upon the decrees the construc- 
tion which the respondents have pressed 
upon us. I am further of opinion that under 
the decrees the jud gment-debtors are jointly 
and severally liable for the mesne profits 
which have accrued during the period for 
which the mesne profits are recoverable, 
or for such part thereof as accrued during 
that portion of the period in which each 
of them respectively has been in possession 
of the lands in suit. 


Thesecond question now arises for con- 
sideration, namely, upon what basis are 
such mesne profita to be ascertained? In 
this connection the respondents have relied 
upon two main contentions (1) that the 
plaintiffs are entitled to recover from the 
defendants only such profits as the plaint- 
ifs using reasonable diligence could have 
made ifthey had been in ion of the 
lands, and inasmuch as the plaintiffs are 
either zemindars or putnidárs and would not 
themselves have worked as oultivators of 
the land, they are only entitled to recover 
mesne profits upon a rental basis; (2) that 
each ofthe judgment-debtors is liable only 
for the portion of the mesne profits that he 
actually received or with reasonable dili- 
gence might have received during the period 
in which he was in wron possession ; 
that is to say, the person in actual posses- 
sion is liable only for the net profit which 
he received after iors working ex- 

enses, and the rent that he paid to his 

ndlord, while the landlord is liable only 
for the rents which he received less the 
cost of collection. Many authorities, both 
Indian and English, have been cited to us 
upon this subject some of which admittedly 
dre conflicting, while in others it is not 
always easy to discover the ratio decidendi 
upon which the decisions proceeded. lf I 
refrain from discussing these authorities 
in detail I do not do 80 because I have failed 
to appreciate the skill and care with which 
the arguments on behalf ofthe parties have 
been presented to us, or, indeed, because 
to do so might be to make “confusion 
worse confounded” but because the basis 
of assessment is laid down in s. 211 of the 


()3 L A, 319; 34 W.R, 105, 15 B. L, B, $85; 3 
Bar, P. O.J, 518; 8 uth, P. O. J. 10 (P, O), 
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"'Mesne profits’ of property mean those 
profits which the person in wrongful posses- 
sion of such property actually received, or 
might, with ordinary diligence, have receiv- 
ed therefrom, together with interest on auch 
profits." 

Now, this definition of mesne profita 
clearly is fatal to the first contention, urged 
on behalf of the respondents, for the basis 
of assessment preseribed is not what the 
plaintiff might have made out of the land 
ifhe had been in possession, but the profit 
that the person in wrongful possession actu- 
ally received, or with ordinary diligenca 
might have received out of it. No doubt, 
in certain cases the profit which the plaintiff 
had made in the past while in possession of 
the land may be evidence of valuein estimat- 
ing the profits which the wrong-doer while in 


echan pum ought to have made, but the. 


asis of assessment in all cases remains the 
same, namely, 
definition, 

Now, what is the foundation in law of a 
cause ofaotion for mesne profits? It has 
been stated to be in consimili casu with a 
cause of action for trespass. But mesne 
profits are not the sole or the normal form 
in which damages are awarded for trespass 
to land. One person may trespass upon 
the land of another without depriving that 
other of the possession to which e is 
entitled; for instance, he may walk over 
the land, or project missilis thereon from 
without; or again, by violence or threats he 
may prevent the person entitled to posses- 
sion from remaining on the land, although 
the wrong-doer himself does not take 
possession. In such cases, no doubt, the 
wrong-doer is liable to an action on 
the case for such damages as the Court 
may think it right to award, and if 
more persons than one gombine to com- 
mit the tort, each of such persons ia 
jointly and severally liable for the entire 
damages which have been sustained by 
the person whose legal rights have been 
invaded. In cases of this description the 
damages are at large, and the Court 
awards a sum which it deems to be com- 
mensurate with the injury that the plaintiff 
has suffered. But in such cases the wrong- 
doers are not liable for mesne profits, for 
mesne profits in the eye of the law are 
damages to be ascertained upon a definite 
basis that are recoverable against a person, 
because he has been in wrongful possession 


that provided in the statutory 
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of land of which the plaintiff is entitled to 
be in possession. 

The foundation of the cause of action for 
mesne profits is the wrongful possession of 
the defendant, and the question to be deter- 
mined in each case is the amount of the 
profits which the wrong-doer while in pos- 
session received, or if he had used ordinary 
diligence ought to have received, out of 
the property. The sum which represents 
the mesne profits, in my opinion, is invari- 
able and indivisible, and is payable in 
Bolidum by each &nd every perBon who is 
in wrongful possession of the property. 

But, as Lord Mansfleld, O. J., asked in 
Burne v. Richardson (8) “ must not the de- 
fendant in an action for mesne profits be 
the person inlactual possession and trespass- 
ing?" The answer would seem to be that 
although mesne profits are measured by 
the profits of the wrong-doer in actual 
occupation, and he is the person from whom 
prima facie meane profits are to be recover- 
ed, yet, if some other person has so con- 
ducted’ himself in connection with the 


‘wrongful possession. of the person in actual 


occupation that he is regarded in law as 
being jointly in possession with the person 
in actual occupation, such other person is 
jointly and severally liable with the person 
ln actual occupation for the whole of the 
mesne profits which have accrued, Doe v. 
Harlow (9), Doe v. Challis (10), Powell v. 
Aiken (11), Campbell v. Loader (12), Bires- 
Bhur Dutt Chowdhury v. Baroda Prosad Roy 
(3, Mudun Mohun Singh v. Ram Das 
Chuckerbutty (13), B. A. No 4101 of 1910, 


B.A. No. 465 of 1916 and Hasin Sheikh v. 


Sikandar Sheikh (14). With respect to the 
doctrine propounded by Mookerjee and 


' Teunon, JJ, in Ram Ratan Kapali v. 


Aswini Kumar Dutt (15), that persons who 
are found to be jointly in wrongful posses 
sion of the plaintiff's land ‘and liable for 
mesne profite, are entitled to have the sum 
‘awarded to the plaintiff for mesne profita 
apportioned as between them and the 


a pais 4 Taunt. 790; 128 E. R. 513; 14 R. R. 647. 
l . 


840) 12 A. & E. 40; 113 B. R. "724; 64 RR 


"i pu 18 Q. B. 224; 118 B, R. 84 
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R. 348; ILL. T. 608; 140 R. R. 588; 
L. B. 857, 


13) 6.0. 
14) %4 Ind, Cas. 118; A. L R. 1928 Gal. 847. ) 
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plaintiff if the Court is of opinion that the 
joint tort-feasora remained in wrongful pos- 
session in the bona fide belief that they 
were entitled to be in possession and with 
a conscience void of offence, I confess, with 
all due respect for those learned Judges, 
that I can find no principle or authority in 
support of it; while the speeches in Palmer 
v. Wick Steam Shipping Co. (16), upon 
which their Lordships rely, and in the 
course of which the House of Lords had 
occasion to discuss the question whether 
there could be contribution between joint 
tort-feagors, appear to me to-be incompati- 
ble with any such doctrine. I am of 
opinion, however, having regard to the 
facta in the present case, that neither the . 
Kundu defendants nor, defendant No. 2 
can be brought within the category is 
persons to whom this doctrine dou hen 
event be made applicable; and that kani 
a doctrine, if applied in this case, would 
work considerable hardship upon the plaint- 
iffs, for the Kundu defendants. (who are 
really the contesting respondents, and who 
in my opinion, have. rightly been held 
jointly liable for meene profits. with. the 
defendant No. 2 who wag in actual posses- 
dion, are men of substance, while the de- 
fendant No. 2 is wholly without means with 
which toliquidate the judgment-debt. 
For these reagons, I agree that the appeal 
must be allowed, and: the case sent back for 
re-consideration as proposed by my learned 


brother. 
A. N. A, A 1 allowed. 
(16) (1894) A. O. 318; 6 R, 145; 71 L. T. 163.. 
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NAGPUR JUDICIAL COMMIS:. 
SIONER’S COURT. 
Szoonp Orvin APPHBAL No. 211- B or 1926, : 
November 22, 1926, 

Present: —Mr. Hallitax, A. J.O. 
SALABAT KHAN—PLAINTEF—. 
APPRLLANT 

versus ^ 
DEO RAO AND oraBEs—DnPHNDANTS— 
RB88PONDHNTS. 
C. P. Village Sanitation and Publio Management Act 
II of 1020) = tutea under -th the Act, r. 4 (a)—Revenue 
Gtel—A for each khel of villa 
air Pag Patel”, whether includes 


venus Patel —Berar Patels and Patwaris Law, 1000, 
s. 2—" Village", whether includes khel 
Under the 0, P 


P, Vilage Sanitation and Publiq 
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Management Act as applied to Berar, a separate 
revenue Patel can be appointed for each khel or sub- 


division of a A 
"The word ‘working Patel" as used in r. 4 (a) 


framed under the Act does not mean only the Police 
Patel but includes the Revenue Patel, who is entitled 
pos seat on the Panchayat constituted under the 
, The reasion "village" as used in the Berar Patels 
and ‘Patwaris Law includes a sub-division of a village 
known as khel, m 

Appeal against the decree of the Addi- 
tional District Judge, Amraoti, dated the 
13th February, 1926, in Civil Appeal No. 260 
of, 1925. ` 

Mr. R. R. Jayavant, R. B. for the Ap- 
pellant. 

JUDGMENT.—The Central Provinces 
Village Sanitation and Public Manage- 
ment Act, 1920, applies to the four villages 
of Anjangaon, Surji, Ewazpur and Shaha- 
purasa group. Anjangaon is divided into 
eight khele, and there is a working Re- 
venue Patel for each of them with one 
working Police Patel for all eight. Surji 
has twoworking Patels, one Revenue and 
one Police, and Ewazpur and Shahapur 
have each one working Patel only. The 
constitution of the committees formed under 
the Act is stated in Gazette Notification 
1902/884 VIII ofthe 17th of August, 1922, 


and so much of r. 4 (a) as affects this- 


case runs as follows: “The panchayat 
Bhall consist of the working Patel or Patels 
and of such number of elected members 
not less than four nor more than eight as 
may be fixed by the Deputy Commissioner.” 
For this group of villages the Deputy Com- 
missioner has fixed eight as the member of 
elected members of the panchayat. 

The plaintiff, who is a rate-payer of An- 
Jangaon, prayed in the present suit for 
various declarations which come practical- 
ly to this, that the rales do not authorise 
more than one Revenue Patel of Anjan- 
gaon to be a member of the panchayat. 
No single argument worthy of a moment’s 
consideration seems to have been evolved 
in support of this contention in, the three 
yore during which the case has been 

efore the Courts, nor can I imagine one. 

Two despairing suggestions were made 
in this Court. One was that the working 
Patel mentioned in the rule means only 
the Police Patel, because the Revenue 
Patel is not concerned with the matters 
regulated by the panchayat. The conten- 
tiou is so impossible that it was not put 
forward even in the plaint, where it is ad- 
mitted that the Revenue Patelof Surji and 
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one Reyenne Patel for Anjangaon are end 
titled to seats on the Panchayat. 

The other suggestion was that there could 
not be more than one Revenue Patel for 
a village, that is to say, that separate Re- 
venue Patela cannot be appointed for the 
different khels of one village. Nothing has 
been said to support this contention, and 
to the direct contrary there ie s. 2 of the 
Berar Patels and Patwaris Law, 1900, which 
says: “In this law, unless there is sume 
thing repugnant in the subject er context, 
the expression ‘village’ means an area for 
which the office of Patel or Patwari has 
been constituted, and includes a group of 
villages and the sub-division ofa vill 
known asa khel.” The plaint can hardly 
be said to disclose a cause of action, but 
anyhow the suit should have been dismiss- 


ed in ite first stages. 


That is really all there is or ever was to’ 
be said about the case. But the trial in 
the first Court took just over twenty months 
involving the examination of seven wit-. 
nesses for the plaintiff aod eight for the 
defendants and the filing of thirty eight 
documents with reference to seven stated 
issues, among which itis bard to find the 
single one that did arise, and culminating: 
in a judgment of thirteen type-written 
pages of foolecap paper. In the nine pages 
of discussion of the case there is practi- 
cally nothing in the reasons for the con- 
clusions on the irrelevant matters examined 
or in those conclusions that is sound, ex- 
cept the final conclusion that the suit ought: 
to be dismissed. Even that, as was point- 
ed outin the judgment of the lower Ap- 
pellate Court, is itself based on wrong 
concluaions. 

The appeal is dismissed without notice 
to the respondents. Each of the learned 
Judges of the lower Courts has, through, 
reprehensible carelesgness, committed the 
injustice of ordering that the Pleader's fee 
to be paid tothe successful defendants is 
to be the rediculous sum of Rs 3-12. 

G. R. D. Appeal dismissed, 
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MADRAS HIGH COURT. 
Civi, Rayision Partition No, 821 or 1924. 
August 16, 1920. 

Present : —Mr. Justice Ourgenven. 
SANNASI OHETTI—PraIiNTIFE— ~ 

Pari TIONHE 


versus 
ARUNAOHALA OHETTI AND ANOTHBR 
—DRBFBHNDANTS—HRHSPONDHNTS. 

Contribution, suit for—Decres against two judgment- 
debtors—Satisfaction one judgment-debtor by eze- 
tution of pro-note—Liabtlity to coniribution—Limtta- 
ton, commentement of. 


Where & decree against two judgment-debtors is 
astisfied by one of by the execution of a pro- 
note in favour of the decree-holder, the judgment- 
debtor who satisfies the decree has no right to sue 
the other judgment-debtor for contribution unless he 
proves that he has su ently paid off the pro-note 
executed by him inasmuch as the cause of action in 
Such a suit is not merely the procuring by the 
plaintiff of the defendant's exoneration from liability 
to the creditor but also being himself damnifled. The 
Hmitation in such a suit would begin to run not from 
the date on which the plaintiff executed the pro-note 
but from the date on whiah he paid off the pro-note 
and was himself damnified 

- Petition, under s. 25 of Act IX of 1887, 
praying the High Court to revise & decreeot 
the Court of the District Munsif, Trikoilur, 
in S. O. S. No. 268 of 1924. 

Mr. M. S. Venkatarama Ayyar, for the 
Petitioner: 

Mr. N. C. Vijaraghavachari, for the Re- 
Bpondents. 

JUDGMENT .—This is a suit for con- 
tribution by one of two co-promisors under 
& promissory-note. The sole issue tried 
by the District Munsif was one of limita- 
tion. He bas assumed that the payment 
which was made by the plaintiff under the 
decree in the suit brought by the holder 
of the note was on the 8th of March, 1921. 
the date on which the decree was entered 
as satisfied. It appears from the plaintiff's 
evidence thet satisfaction was effected by 
means of a promissory-note for Rs. 50, the 
balance being paid in cash. The question, 
therefore, arises whether the execution of 
a promissory note is such & payment as 
would enable one of two creditors to sue 
the other for contribution. This question 
has been answered in thenegative in Putti 
Narayanamurtht Ayyar v. Marimuthu 
Pillar (1), where a similar point came up’ 
for decision. It was pointed out that the 
prineiple of law applicable is that laid 
down ins. 145 of the Indian Contract Aot 
relating to the indemnification of 8 surety 
by the principal debtor and it was added 
“It will be noted that: the surety's right 

(1) 26 M. 333. 
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is to recover from the principal debtor 

whatever sum the former paid to the credi- 

tor which sum ought to have Been paid by 

the principal debtor. The principal debtor 

being bound to indemnify the surety, it is 

obvious that the cause of action cannot be 

merely the procuring by the surety, of 

the principal debtor's exoneration from 

liability to the’ creditor but also the surety. 
being himself damnifled." 

The same principle was adopted in Pundi 
Duraieami Tevar v. Lakshmanan Chetty (2 
which was a case between vendor an 
vendee. The vendee failed to pay the pur- 
chase-money to a creditor of the vendor in 
pursuance ofa covenant, so that the ven- 
dor had to execute a rromissory-note for 
the interest due to the creditor. It was 
held, following Putti Narayanamurthi 
Ayyar v. Marimuthu Pillat (1), cited 
above, that this did not amount to such 
damage as would entitle him to sue. I 
think accordingly that, before the suit is 
dismissed on the ground of limitation, the 
question must be gone into as to the manner 
in which the decree was satisfied by the 
plaintiff and if satisfaction was effected 
partly by the execution of a promissory- 
note, when if at all, the debt under that 
note was discharged as that would give 
the starting point for limitation to run. 

The respondent's Pleader has raised an 
objection to this course that the plaintiff's 
case was that payment was actually made 
at the daté of satisfaction of the decree, 
But, so far as I understand what he says, 
he does not assert that that payment was 
made in cash. He merely means that the 
decree was satisfied. I accordingly remand 
the suit for a fresh finding upon the issue 
whether the suit is barred by limitation 
and for disposal accordingly. 

Oosts will abide the result. 

Z K. Petition remanded. 

(3) 14 M. L, J. 285. F 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
Oivin Ravision No. 136-B or 1925. 
October 5, 1920. 
Present: —Mr. Hallifax, A. J. O., and 
Mr. Prideaux, A. J.O. 
VITHALDAS-—PLAINTIFF—À PPLIGANT 


versus 
GHULAM AHMAD AND ANOTHER— 
DarsmNDANTS—NON-ÀPPLIOANTS. 
Court Fees Act (VII of 1870), s. ? v (e), xi (ce)—Sutt 


[8) 1. O. 1927) 


tor ejeciment of tenani holding oper—Court-fes. pay- 
able, whether on market-value or ons years reni— 
Tenant holding over, w trespasser, 

Although a tenant holding over is a trespasser and 
not a tenant of any kind after he has rafused to 
comply with a proper notice by the landlord to 
quit, up to the moment he gives rise to the cause 
of action by refusing to quit on demand, he is still a 
tenant and this is the- point of time to which the suit 
for his ejeotment in consequence of his refusal must 
be referred. [p. 440, col. i 

The Court-fee to be paid on a claim for possession 
of a houses on the ground that the defendant isa ten- 
ant holding over and refuses to vacate it even though 
his tenancy had terminated and he was given a pro- 

notice to quit, is ad valorem.on the rent payable 
Tor the ear next before the institution of sult 
under cl. x1/co) of s 7 of the Court Fees Act and not 
on peser of the house under cl v (e) of 


the section. [ 

Ohampat v. B (1), dissented from. 

Application for revision against an order 
of ts Additional District Judge, Akola, 
dated the 29th June, 1925, in Civil Appeal 
No. 82 ot 1925. 

Messrs. A. V. Khare and W.B. Pendhar- 
kar, for the Applicant. 

Mr. Abdul Razak, for the Non-Appli- 


canta. 


ORDER.—The question referred for 
the decision of the Bench is whether the 
Oourt-fee to be paid on the claim for pos- 
session of a house which is included in the 
plaint isto be caleulated on the market- 
value of the house under ol. v (e) ofs. 7 
of the Court Fees Act oron the rent pay- 
able for the year next before the institution 
of the suit under cl. x1 (cc) of the same 
section, 


The plaintiff sued for possession of the 
house and arrears of rent on the following 
allegations. On the 12th of March, 1908, he 
let it to Gulam Husen, father of the two 
defendants, for eleven months at a rent 
of two rupees a month, and Gulam Husen 
executed what is called a rent-note stating 
those terms. He continued to occupy the 
house on the same terms till his death on 
the 17th of QM 1916 and then the first 
defendant Gulam Ahmad agreed to con- 
tinue to do go, and did so with his brother, 
the second defendant. Thereafter they paid 
no rent and were frequently told to pay up 
or quit, Eventually the plaintiff gave them 
a written notice on the 4th of December 
1923 to quit at the end of the month, but 
they failed todoso. The present suit was, 
therefore, filed on the 19th of February, 
1924, for the recovery of possession from 
the defendants and for Rs. 70 as the rent 
for the last two years and eleven months. 
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The caloulation of the Court-fees payable 
on the claim for possession purports to be 
made under cl. xi (cc) of 8. 7 of the 
Court Fees Act, the claim being treated as 
one for the recovery of immoveable property 
from a tenant holding over after the deter- 
mination of the tenancy. In that case the 
basis for the calculation ofthe (Oourt-fee 
is the rent payable for the year next before 
the date of presenting the plaint, that is 
Rs. 24. In the plaint, however, it is stated 
that the Oourt-fee is based on the rent for 
two years, and even that is put down as 
Rs. 96, which is the rent for four years. 

The defendants raised the plea that the 
plaint was not sufficiently stamped, as the 
Oourt-fee payable on the claim for posseg- , 
sion should be calculated on the market- 
value of the house underol.v (e)of s. 7. 
This is perhaps the commonest ofthe many 
pleas thatare invariably taken just because 
they are there to take, without any thought 
of the profit or loss resulting from their 
success. The defendants could not possibly 
get any advantage out of the payment of 
ahigher fee by the plaintiff, evan if he 
failed in hissuit, and would have to pay 
it themselves if he succeeded. There can 
be no objection to vigilant defendants look- 
ing after the interests of the public re- 
venues, even at their own expense, but ‘it 
would ordinarily be wiser to leave that to 
the Court, whose business itis. These de- 
fendants not only took the plea and pressed 
it successfully, but they - contested the 
plaintiff's appeal against the order on it 
and have contested his application for revi- 
sion of the apan A order in this Court, 
and also iu both the lower Oourts they 
urged and tried to prove that the market-. 
value of the house was higher than it wag 
found to be. 

It has been held in both the Courts below 
on the authority of this Ooust’s ruling in 
Champat v. Balakdas (1) that the Court-fee 
on the claim for possession is payable on 
the market-value of tbe house under cl. v 


(e) of a. 7 of the Court Fees Act, not on one 


year's rent under cl. xt (cc) of that section. 
The plaintiff contends that that ruling ig 
mistaken and has applied for revision of the 
order, having obtained an extension of the 
time within which the balance of Court-fee 
is to be paid till the case haa been decided. 
One of ue doubted the correctness of the 
view sef out in Champat v. Balakdas (1) 

(H 84 Ind. Ces. 202; 20 N/L. R. 124; A.L R. logy 
Nag, 181. : 
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and accordingly referred 
ench. 

The view taken in the case mentioned 
was thata tenant by express agreement 
became a trespasser and not a tenant hold- 
ing over as soon as he refused to comply 
with a proper notice to quit. It was ac- 
cordingly held that asuit for recovery of 
the land filed after bis refusal was not a guit 
against atenant holding over and Court- 
fees must be paid according to ol. v (e) of s. 
Tot the Act, 

It is undoubtedly correct to say that a 
tenant or a tenant holding overia a tres- 

asser and not a tenant of any kind after 
s has'refused to comply with & proper 
notice to quit. But the claim in a suit must 
be regarded with reference to the facts 
existing when the cause of action accrued, 
not to the state of things when the suit 
was filed. Up to the moment he gives rise 
to a cause of action by refusing to quit on 
demand, a tenant is still a tenant, and that 
is the point of time to which the suit for 
- his ejectment in consequence of that refusel 
must be referred. If it were correct to 
look at the facta as they stood when the 
suit was filed in this connection, there 
could be no such thing as a suit for the 
ejectment as a tenant, and cl. xt (cc) of 
8. 7 of the Court Fees Act, which was added 
to it in 1905, would be futile, along with 
practically all the provisions of the law in 
regard to the ejectment of tenants. 

A good deal, has been said about the 
difference between a tenant of the ordinary 
kind, that is one by express agreement, and 
a tenant holding over, but the matter is 
irrelevant because cl. xr (cc) includes 
tenants holding over in the term tenani. 
The question of theproper definition of a 
tenant holding over arose, or was thought 
to ‘arise, in the ruling under discussion, 
because our learned brother was examin- 
ing the position of the defendant after his 
refusal to quit; at that time he was cer- 
tainly not atenant by express a ment, 
and it was obviously correct to hold that 
he was not a tenant holding over, accord- 
ing to the definition in Wharton's Law 
Laxicon there quoted. But in our view 
it is not the position of the defendant after 
his refusal to quit thatis in question but 
his position up to that refusal. 

We hold, accordingly, that the Court-fee 

ayable on the claim for posseasion of the 
ease should be calenlated on Ra. 24, the 
rent payable according to the plaint for 


the case to 8 
b 
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the year next before it was presented. The 
case, will be returned with this statement of 


opinion. 
ORDER. 

Prideaux, A. J. C.— (October 8th, 1926). 
—On the decision come to by the Bench (a 
copy of which is to go to the Court below) 
it is clear that this case must go back to 
the original Court for a decision on the 
merita. Idirect accordingly. Costs in the 
two lower Oourts to date except the plaint 
fee to be paid by the defendant. Costa here 
tobe also paid by him. Other coste to 
Bde Hun result. I fix Pleader's fees at 

. 90. 


G. E. D. Order accordingly. 


——— 


ALLAHABAD HIGH COURT. 
Sacoup Oivi APPHAL No. 852 or 1924. 
November 18, 1926. 
Present:—Mr. Justice Dalal and 
Mr. Justice Pallan. 
BENGAL anp NORTH-WESTERN 
RAILWAY-—DBFBSNDANT—À PPBLLANT 


versus 
MATRU RAM AND ANOTHBR—PLAINTIFF8 
AND B. B. AND O. I. RAILWAY— 
DseraNDANTS—HRHBSPONDENTS. 
Railways Act (IX of 1890), s. 56—Rules fra 
under s. 47 (f), r. 1£—Sale of goods by Railway Com-: 
pany—Sale without proper demand for charges, legali- 
ty of—Sale before mz months, effect of—Iilegal con- 
version of goode—Sale of entire consignment when 


proper. E 
A Railway Company, without making a demand: 
for a fixed sum for its charges, sold the goods con- 
aligned before the expiry of six months from the date 

consignment. In a suit against the Company for 
damages for illegal conversion 

Held, (1) that in the absence ofa demand fors, 
fixed sum the Company was not empowered to sell’ 
the unders 55 of the Railways Act, [p. 44], 


col, 

(2) thet failing the protection ofa 55 of the Act, the 
Oompany ought to have kept the goods for six months 
under r. 18 of the rules ed under 8. 47 (f) of 
the Act; and [1bid.] 

3) that the sale being in contravantion of the said 

e amounted to illegal conversion aid 

Held, further, that under s. 55 of Railways Aot, 
a Railway Company has no power to sell an entire 
consi ent where the sale of a portion alone would 
gatinify. ita demand [ibid] 

Second appeal from a decres of the 
Becond Additional Judge, Gorakhpur, dated . 
the 10th of March, 1924. 

Dr. S. N. Sen, for the Appellant, M 

Messrs. P. L. Banerji and Janaki Prasad, ' 


for the Respondents. 
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JUDGMENT,—Thisis a second appeal. 
Both the subordinate Courts have held 
that the defendant Railway Company un- 
lawfully converted the goods of the plaint- 
iff, which were in its custody. A consign- 
ment of salt was despatched from Khara- 

hoda (Bombay Presidency) to Deoria in 
the Gorakhpur District. Out of seven 
wagon loads, four got damaged through wet, 
when the salt was received at Deoria. 
The finding is in the appellant's favour 
that the Company was not responsible for 
the damage. The plaintiff refused to take 
delivery and the salt was sold at auction 
by the Oompany in October, 1921, The 
Balt was booked in Juneso the Company 
kept custody of it for less than six months. 

According to the lower Appellate Court 
the Company acted unlawfully in sellin 
the: salt without giving to the plainti 
15 days’ clear notice as required by s. 55 
of the Railways Aot. In this Oourt the 
Counsel for the appellant was prepared to 
satisfy us that proper notice was given. 
We did not acoept this additional evidence 
because the appeal must fail on another 


ground. Sestion 55 does not apply because - 


the Railway Oompany never presented a 


proper bill to the plaintiff. It did not come 


to any determination as to what should be 
charged for wharfage. Atone time, it was 
willing to give up that charge, at another 
time it was desirous of coming to tarms over 
damages. When the Company's demand 
was not a fixed sum,it cannot have alien 
over goods under s. 55 and cannot sell to 
prodtice a sum equal to the demand. More- 
over, the entire consignment cannot be sold 
under the provisions of that section but 
only so much as would satisfy the demand. 

Failing protection of 8. 55, tha Company 
ought to have kept custody of the goods 
for six months under r. 12 of the rules 
framed under s. 47 (f) of the Act. This 
was not done and the sale in contraven- 
tion of that rule amounted to illegal con- 
version. 

It was argued on behalf of the appellant 
that the plaintiff had not set up a case of 
unlawful conversion. This is inaccurate. 
In para. 6 of the plaint the complaint is 
made that the goods were sold at auction 
contrary tolaw. It is true that the trial 
Court did not frame a specific issue on the 
subject bat the omission has not prejudiced 
the appellant. It was not denied that the 
goods were sold within six months of 
arrival and even of booking. 
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The amount of damage has been rightly 
assessed and we would not interfere with 
a matter which under the circumstances 
of the present case does not arise in second 
appeal. 

It was argued half heartedly that salt 
was a perishable article and so the Gom- 
pany was authorised tosellit at once, In 
fact, the Company did not sellit at once but 
about thres months after the arrival of the 
consignment. It is clear that the Company 
had no intention of treating salt as a perish- 
us article. 

e dismiss the appeal with costs, whi 
shall ba on the higher scale here, ea 


A. N. A. Appeal dismissed. 


— 


LAHORE HIGH COURT. 
SzcoN» Orvir. APPBAL No. 1023 or 1998. 
November 3, 1926, 

Present :—Mr. Justice Dalip Singh. 
MUHAMMAD AYOB—Pratntire— 

APPHLLANT i 


A sult for redemption cannot be maintained b 
mortgagor, where the mortgage-deed is inadmissible 
and the mor r cannot consequently 
transaction and ite essentials. [p 442, col 9 
In a suit for redemption, the: mo 
pus be proved by the 
ough in a particular case the onus of showing 
extent of the charge, where it isa matter of idis 
may lieon the mo : 


MI must prove 
3 


Sub-Judge, Rohtak, dated the lat February 
1926, reversing that of the Fourth Olaas. 
xtd udge, Sonepat, dated the 7th July, 


Mr. Mehr Chand Mahajan for B i 
Tek Chand, for the Appellant. renee 
Mr. Shamair Chand, for the Respondents. 


JUDGMENT.—The plaintiff in this 
suit asked for possession in Tespect of a 
house by way of redemption on payment 
of Rs. 130-18-4. The defendants denied 
the factum of the mortgage and denied the ` 
receipts of any portion of the mortgage- 
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money. They also pleaded that the mort- 
gage-deed or its duplicate (musanna) was 
inadmissible in evidence for want of regis- 
tration. They also pleaded adverse poeses- 
sion. The trial Court decreed the suit on 

yment of Rs. 410-13-4. The learned 
Benior Sub Judge held that neither a 
mortgage nor a subsisting right of redemp- 
tion had been proved and dismissed the 
suit. The learned Sehior Sub-Judge also 
held that the counter-part was inadmissi- 
ble in evidence to prove either the factum 


of the mor e or the date of the mortgage 
because the date of mortgage was not a 
collateral purpose. This document has 


bout been called a counter-part. It is 
ed before me that itis not a counter- 
part but a duplicate ora ae Oounsel for 
the respondents has objected that there is no 
proof that this is a trae copy of the mort- 
gage. But this point was never raised in 
the Court below and even if it can be 
raised I consider that in the circumstances 
of this case, there is sufficient ground to 
base an inference that it was a correct 
copy. Counsel for the appetiont has urged 
that the counter-part of the mortgage-deed 
can be looked at to prove the nature of the 
mortgagee's possession, He cites Varada 
Pillai v. Jeevarathnammal (1), a Privy Ooun- 
cil ruling, Qadar Bakhsh v, Mangha Mal (2) 
and Ata Muhammad v.Shankar Das (3). He 
has also cited Chhottalal Aditram v. Bas]Maha 
Koer (4) and Bishan Das v. Ram Singh (5). 
He also raised a further point that if the 
nature of the possession can be proved by 
these means and the factum and date of 
the mortgage can be proved aliunde then 
if he has proved the factum of the mort- 
gage, ite date and its continuance he has 
proved that there is & subsisting mort- 
gage. The right of redemption is incidental 
to a mortgagg and, therefore, according 
to him his suit for redemption must be 
decreed. He admits that on this argument 
a mortgagor would be able to redeem a 
mortgage with paying anything or at 
any rate without paying anything but a 
nominal sum because the mortgagee in such 


throu 
con 


1) 53 Ind. Oas. 901, 43 M. 244; (1919) M. W. M 724; 
. W. 679; 34 O. W. N. 946; 38. M. L. J. 313; 18 A. 
Ê a $ U. P. L. R. (P. O) 64 22 
. Cas. 888; 4 L. 349; 51 L.J. 175 & 555; 
A. I. R. 1923 Lah. 495. 
9 88 Ind. Cas. 872; 6 L. 319;. A. L R. 1926 Lah 
491; 7 L. L. J. : : 


i 
, Oas. 83; 41 B. 460; 19 Bom. L. B. 322. 
61 Ind. Oas 809; 3 U, P, L, B. (L) 43, 
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a case would be unable to prove the 
amount of the charge and, therefore, as 
the onus would lie on the mortgagee to 
pom the charge, redemption could be 
ad at the will of the mortgagor and on 
such term as he chose to admit. Counsel 
for the respondents urges, on the other, 
hand, that the onus of proving the amount 
of the charge lies on the mortgagor and 
that if he fails in this he cannotsue to 
redeem. He further urges that the charge 
being & term of contract cannot be proved 
a3 the deed is inadmissible in evidence. His 
second argument is that there is a distino- 
tion between the cases mentioned in Varada 
Pillai v. Jeevarathnammal (1) Qadar 
Bakhsh v. Mangha Mal (2) and Ata Muham- 
mad v. Shankar Das (3) and a mortgage- 
deed. He admita that the natureof the posses- 
sion of the mortgagee might be proved by 
the counter-part je he contends that this 
is not sufficient. In a suit for redemption 
the mortgage has to be proved as a trans- 
action and the nature of the possession 
alone does not confer any right on the 
mortgagor. As the mortgage cannot be 
proved as a transaction the suit for re 
demption must fail. The point is by no 
means free from difficulty. On the whole, 
however, I &m .of opinion, that the ap- 
pellant must fail. Where the position of 
the appellant conceded or held to be correct 
it would follow that wherever a mortgage- 
deed which required registration was not 
registered the plaintiff could have redemp- 
tion on payment of nothing at all, I do 
not think that such a position was ever 
contemplated by the law and it would be 
ae the Registration Act if such 
were held by the Uourt. Be that as it 
may, I consider that in a suit for redemp- 
tion the mortgage transaction has got to 
be proved by the redemptor. It may be 
that the onus of showing the extent of 
the charge in & particular case may lie on 
the mortgagee where it is a matter for 
accounts. But it seems to me that a mort- 
gagor must prove the transaction and the 
essentials of the transaction are the sum 
for which the mortgage was made and the 
terms, ifany, as to interest and duration, 
None of these can be proved by the mort- 
gagor in a case like the present and, there- 
fore, it follows that he is unable to prove 
the transaction on which he basis his suit 
and, therefore, he must fail. I, therefore, 
dismiss the appeal but as the point is diffi 
cult end the appellant hed pome justifica- 
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tlon for his suit I leave the parties to bear 
their own costa throughout. . 

R. L. Appeal dismissed. 
A. N. A. 


MADRAS HIGH COURT. 
Baooup Civi, APPHaL No 1351 or 1923. 
March 24, 1928. 

Present :—Bir Victor Murray Ooutts 
Trotter, Kr., Ohief Justice. 
KROVI SUBBA RAO — PLAINTIPE— 
APPBLLANT 


versus 
DHULIPALA NARASIMHAM AN? OTHBRB 


—DaRrHNDANTS— RESPONDENTS. 
Transfer of Act (IV of 1882), s. 58— 
le transaction, effect of—. ding to set 
azide transaction, whether necessary. 
Pipes eurae eg tion which Tatera tis bene 
interest in the property purpo to trans- 
ferred in the transferor is void and of no effect and 
no proceedings need be instituted to set it aside. 


econd appeal against the decree of the 


Court of the Subordinate Judge, Kistna at - 


Masulipatam, in A. S. No. 8 of 1922 (A. 8. 
No, 105 of 1921 on the flle of the District 
Court, Kistna) presented against the decree 
of the Oouft of the District Munsif, Masuli- 
patam, in O. 8. No. 279 of 1918. 

Mr. V. Ramadoss, for the Appellant. - 

Mesara. V. Krishna Mohan and P. Soma- 
sundaram, for the Respondents, 

JUDGMENT.—The plaintiff is the 
appellant here and he lost his suit because 
both the lower Oourta have found asa fact 
that the document on which he relied as 
Bhowing his title to the property was not 
merely a voidable instrument as being exe- 
cuted to -defraud creditors, though a real 
transfer properly made, but was 8 colour- 
able transaction throughout leaving all the 
beneficial interest of possession in the pro- 
perty in the assignor. That being so, it 
would be covered not merely by the Full 
Bench decision in Ramaswami Chettiar v. 
Mallappa Reddiar (1), but it would be 
cove by my own judgment in Palani- 
andi Chetty v. Appavu Chettiar (2), where 
I guarded myself expressly by saying that 
had the transaction been a merely colour- 
able one the plaintif would not have suc- 


(D 59 Ind. Cas. 947; 43 M. 760. (1920) M W. N. 
is as M. L. J. 350; 28 M. L.T. 170; 12 L. W. 475 


Hy $4 Ind. Cas. 778, 30 M, L. J, 565; 19 M, L, T. 
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ceeded in his action. The further point 
that I held that in cases where the transac- 
tion was not void but merely voidable the 
plaintiff's remedy was merely to bring pro- 
ceedings for the express purpose of setting 
aside the transaction for the benefit of him- 
self and all other creditors has been dis- 
approved by the Full Bench, and all that 
is ne to point out is that the Full 
Bench decision on-that point does not arise 
in this appeal. From that point of view it 
is obvious that there were ample materials 
for the learned Judges below to find as 
they did, and thissecond appeal involves, 
as so many second appeals do, when you 

t to the real point, a mere question of 
act with which I have no jurisdiction to . 
deal. The second appeal must be dismies- 
ed with costs of the 4th respondent. 

vy. N. Y. 

Z. K. | Appeal dismissed, 
| E 


1 


ALLAHABAD HIGH COURT. 
SgoonD Orvit APPHAL No. 858 or 1994, 
November 12, 1926. 
Present :—Mr. Justice Boys and 
Mr. Justice Kendall. 
SHIAM LAL-—PLAINTIFF—APPBLLAKT 


versus 
GIRRAJ KISHORE AND OTHERS— 
DRFRNDANT8— R88PONDHBNTS. 

C. P. C. (Act V of 1008), s. 60, O. XXI, rr. 58,78 
—Pleader's clerk, w ean purchase in Court sales 
— Decree, attachment and sale of, whether legal: 

A Pleader's clerk is not & person who has ‘duties 
to perform in connection with the sale’ within the 
meaning of O. XXI, r. 73, C. P. O., and, therefore, is 
n ea from purchasing in Court sales. [p. 444, 
co 

The sale of a decree in execution of ther decree 
is not a nally; the ren e can be said with 

to such a sale t it is irregular. [ibid. 
ateh Lal v. Sher Lal (1), approved. ; ] 

A person at whose instance a decree is sold cannot 
su uently impugn the validity of the sale cn the 

und that the decree could not be sold under O. 
Gxt r 53,0.P.0. [p. 445, coL 1.] 

Second appe from a decree of the 
Additional Subordinate Judge, Aligarh, 
dated the 18th February, 1924, 

Mesara S K. Dar and Benod Behari Lal, 
for the Appellant. 

Mr, Hazari Lal Kapoor, for the Respond- 
ents. 

JUDGMENT. —Shib Singh and his 
brother goba decree (No, 20? of 1912) for 


D 
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costs for Rs. 56 against Fateh Singh. This 
same Fateh Singh had a Revenue-Court 
decree (No. 28 of 1916) for Ra. ‘189-11-9 
against Shib Singh and his brother. Shib 
Singh proceeded to execute -the decree 
aud attached the decree No. 28 of 1916 of 
Fateh Singh. It was put ar serenely 
and one, question that has been argued 
before usin this case is whether that was, 
in view of the terms of O, XXI, r. 53, 8 
proper procedure. At the sale the pro- 
perty was purchased by Shiam Lal, the 
present appellant here, for the sum of 
Rs. 50. Bhiam Lal was the clerk of ja 
Pleader of Shib Singh. No objection was 
made by either Shib Singh or by Fateh 
Singh to this purchase by Shiam Lal, that 
is to say, neither of them raised an objec- 
tion that under the terms of O. XXI, r. 73. 
Shiam Lal, as clerk of the decree holder's 
Pleader, was prohibited from purchasing. 
This is another question with which we are 
concerned. Subsequently, Shib Singh 
actually withdrew the Rs. 50. Next come 
the proceedings which are alleged by the 
present appellant to have been, and whioh 
indeed appear to have been, fraudulent. 
Fateh Singh, notwithstanding the fact 
that his decree (No. 28 of 1916) had been 
sold, proceeded to execute it against Shib 
Singh. What exactly then followed has 
not been made very clear; but it is clear 
enough for the purposes of the present 
appeal that Shib Singh objected, and in 
the event Fateh Singh and Shib Singh 
compromised the matter on certain terms, 
with which we are not concerned. Some- 
time afterwards was instituted the present 
guit. - Shiam Lal did not proceed to execute 
the decres against Fateh Singh, which he 
had purchased, but sued Fateh Singh 
and Shib Singh for recovery of the whole 
of the amount of that decree as on the 
date of theecompromise. This sum he 
claimed from Fateh Singh alone, but in the 
alternative he claimed Rs. 50 from Bhib 
Singh and the balance from Fateh Singh. 
Shib Singh made no defence. Fateh Singh 
set up the defence that the purchase by 
Shiam Lal was a nullity, relying upon 
O. XXI, r. 73 and urging that a Pleader’s 
clerk could not buy at the auction sale. 
This defence found favour with the trial 
Court. On appeal the lower Appellate 
Oourt not only agreed in this view but 
went on to hold that in view of the terms 
of O. XXL r. 53 a decree that has been 


attached could not be sold and the pro-. 


BHIAM LAL t. GIRRAJ KIBRORM, 


[92 T. C. 19277) 


cedure provided by O, XXI, r. 53 must 
be followed. Shiam Lal appeals to this. 
Oourt, urging that the view ofthe lower 
Appellate Court on both points was wrong. 

The case first of all came before our 


"brother Mr. Justice Mukerji who referred 


it to a Division Bench in regard to the effect 
of O. XXI, r. 73. He pointed out that the 
question is not covered by any authority 
and we fully agree with him that it is an 
important point in relatión to the obnduot 
of legal practitioners’ clerks. He did not 
refer the question of the effect of O. XXI, 
r. 53 no doubt, because he had already 
expressed his views in Fateh Lal v. Sher 
Singh (1) but at the same time he referred 
the whole case and we have to deal with! it. 

To consider first the effect of O. XXL. 
r. 73 we are unable to hold that in the 
ordinary meaning of the language a clerk 
of a Pleader is a person who has “duties 
to perform in connection with the sale." 
First of all, reading the words “or other 
person" in connection with the words "no 
officer" it appears to us that r.73 is in- 
tended to prohibit all those who have any- 
thing to do with the machinery of the sale- 
having any interest in the result of the sale, 
That interest must not be direct or indirect, 
but we cannot find in this case that there 
isany suggestion beyond that Shiam Lal 
was his clerk, that the Pleader had an 
interest in the purchase. Weare not, there- 
fore, concerned with the fact that in one 
aspect the Pleader himself may be regard- 
ed as an officer of the Oourt, though we 
may note that it has been held in Alagiri- - 
sami v. Ramanathan (2) that the correspond- - 
ingsection then in force did not prevent & . 
Pleader from purchasing. We are, how- 
ever, only concerned with the position ‘of 
a Pleader's clerk and we are unable to hold 
that he was debarred from purchasing hy' 
the terms of O. XXT, r. 73. 

We turn now to the second point, ` 
whether in view of O. XXI, r, 53 the sale 
was a nullity. At the outset, we may say 
that this question does not really ih the 
peculiar circumstances of the case cali for 
determination. As regards Shib Singh the 
clear facta are that the sale took place at 
his own instance and but for his action 
never would have taken place and further 
he himself ‘reaped the benefts of that sale 
in that he became entitled to, and did 


wee Oas. 660; L. R. 6 A. 63 Oiv.; A. L R. 1925 


(3) 19 M. 11; 3 Ind. Deo. (rr. 2.) 827, 
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actually withdraw the Re. 50 purchase- 
money paid by Shiam Lal As to Fateh 
Bingh he must. be presumed to have 
had due notice of the gale. The Counsel 
for Fateh Singh's representative in-interest 
here admits that no objection has been 
taken hitherto that Fateh Singh had no 
notice of that sale. Nor is he even ina 
poder to substantiate such an assertion 

ere. Neither at the sale nor subsequent- 
ly has Fateh Singh made any attempt to 
object to the purchase by Shiam It 
appears to us clear then beyond doubt that 
neither Shib Singh nor Fateh Singh can 
be allowed toobject to the sale in the pre- 
gent case. i 

We think, however, as the point has been 
argued before us, that it is desirable to 
express shortly our views as to the effect 
ofO. XXI, r. 53. In the case decided by 
Mr, Justice Sulaiman and Mr. Justice 
Mukerji, reported in Fateh Lal v. Sher 
Singh. (1) reliance was placed on the terms 
of s. 60 of the O. P. O. and it was 
noted that the Schedule of which O. XXI, 
r. 58, constitutes a part only deals with 
< procedure. Of course, in one sense s. 60 
also only deals with procedure; but there 
is a clear distinction between the sections 
of the Act and the Schedule, which can 
be altered or added to at any time by the 
various High Courta, If it were, therefore, 
necessary to decide the point, we would 
not be prepared to differ from the view ex- 
preased in that case. 

The result is that allowing the appeal, 
we get aside the decreas of the Oourts 
. below, and decree the plaintiff's claim for 
recovery: of the whole amount as due under 
the decree No. 28 of 1916 from Fateh 
Singh alone. The appellant will have his 


costs throughout. 
AN. A, Appeal allowed. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
CIVIL MISOALLANEOUS ÀPPBHAL No. 24 
oF 1920. 
September 3, 1926. 
Present:—Mr. Kinkhede, A. J. O, 
ASARAM-—APPBLLANT 


versus 
KANCHEDILAL—Rasponpart. 

C. P. Tenancy Act (I of 1920).—0. P Land Revenus 
Aci (II of 1917), e. 188—Rent sale of absolute occu- 
pancy—Auction-pu , whether gets property free 
of incumbrances, 
^ In view of the absence of any provision in the 
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O P. Tenancy Act analogous to that of a. 138 of th 

P Land Revenue Act. nn auction-p of an tte 

lute occupancy holding in execution of a rent-decree 

does not get the property sold free of all incum- 
rances. 


Appeal against appellate decree of the 
Distriet Judge, Hoshangabad, dated the 4th 
March, 1926. 

Mr. J. Sen, for the Appellant, 

Mr. S. B. Gokhale, tor the Respondent, 

. JUDGMENT.—The first point argued 
is that the auction-purchaser in execution 
ofa rent-decree of an absolute occupancy 
holding gets the property free of all incum- 
brances. There is no authority for this 
view. Inthe absence of any provision in 
the O. P. Tenancy Act analogous to that of 
8.138 of the Land Revenue Act 1917, I 
am not prepared to uphold this contention. 
The auction-purchaser steps into the shoes 
of the holder of the first charge and has the 
capacity to redeem qua holder of the equit 
of redemption. He has the option to f 
back on the prior charge or offer to redeem 
the mortgage in suit. 

The second point argued is that of the 
plaintiff's mortgage being voidable, for 
want Of consent. The finding of the lower 
Appellate Court on that point is that the 
mortgage was consented to by the land- 
lord through one Ramchandra Munim. It 
is a finding of fact and I cannot interfere 
MM s 

e third contention is that the pres 
suitis barred by O.II, r. 2, O. P, d. The 
cause of action for the possessory suit is 
different from the cause of action on what 
the present suit is. based. It is mot the 
appellant's case that this cause of action 
was enforceable by suit even then, 

The last point is one of limitation. I 
fail to see how the suit to enforce the mort- 
gage could come within the purview of 
A l of Sch. Iot the Tenancy Act of ` 

The appeal fails and is dismissed wi 
costs. Pleader's fees-Rs. 50. Seli 

ANA, Appeal dismissed; 

LAHORE HIGH COURT, 

Orvit Ruvision Paririon No, 328 or 1926, 

November 12, 1926, 
Present: —Mr. Justice Jai Lal. 
NARAIN SINGH AND orHHR8—DRFRNDANTS 
' —JUDGMANT-DHBTORS— PurITIONBBS 
: versus 
KALI RAM—Ptatat:#r—Dzoeme-Horpap-— 
NDANT, 
Custom—Ancestral immoveable proptriy — Tres 
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Handing oi ancestral land, liability of, to attachment 
and in execution ab dtes in Gens- 
ral Clauses Act (I of 1 , 1. 26. 

' "Trees standing on ancestral 
moveable property and as such are exempt from attach- 
ment and sale in execution of a money-decree ob- 
tained t & deceased proprietor even tho 
lanted by him unless they are charged with the 
tal amount. 
Achhru Ham v. Maula Bakhsh (3), distinguished. 

Petition for revision under s. 44 of Act 
VI of 1918, against a decree of the 
Senior Sub-Judge, Ambala, dated the 13th 
March, 1926, reversing that of the Fourth 
Olass Additional Sub-Judge, Ambala, dated 
the 30th November, 1925. 

Mr. Shamair Chand, for the Petitioners. 

Mr, Devi Dayal Kapur, for the Respond- 


ent. 

JUDGMENT.—In the execution ofa 
money-deoree against the estate of one 
Gunni Ram certain trees standing on his 
ancestral land were attached, Objection 
was raised by legal representatives of Gunni 
Ram to the attachment of the trees on 
the ground that they were immoveable 

roperty and as they were planted by Gunni 

on the ancestral land, they also be- 


came ancestral immoveable property, a i 
e 


that, therefore, their attachment and t: 
was prohibited by virtue of Jagdip Singh 
v. Narain Singh (1). This judgment prp- 
hibits the attachment and sale of anceatral 
immoveable property, in execution of a 
money-deoree obtained against a deceased 
proprietorjwhen such property has descend- 
ed to his male heirs unless it is charged 
with the decretal amount. The learned 
Senior Sub-Judge has held that the trees 
did not fall within the definition of ‘land’ 
as contained in the Punjab Alienation of 
Land Act, and, following Achhru Ram v. 
‘Maula Bakhsh (2), has held that they are 
attachable, 

With this view of the learned Judge I 
do not agreg, "What is prohibited is the 
attachment and sale of immoveable pro- 
perty and not merely of ‘land’ and the 
question is arguable whether for the pur- 

. pose of this case there is any difference 
Palaka the definition of land and im- 
moveable property. Be that as it may, I 
am satisfied that having regard to the de- 
finition of ‘immoveable property’ contained 
in cl, 26 of 8 2 of the Punjab General 
Olsuses Act the standing trees are included 


1) 15 Ind. Cas, 868; 4 P. R. 1018; 160 P. W. R. 
19123; 173 P. L. R. 1913. l 
: ) ge da OM 80; 5 L. 385; A. L B, 1925 Lah, 99; 
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in the definition of such property. Achhru 
Ram v. Maula Bakhsh (2) has mo bearing on 
the present case because that case concern- 
ed the definition of land as contained in 
the Punjab Alienation of Land Act. The 
trees in question fall within the prohibi- 
tion contained in Jagdip Singh v. Narain 
Singh (1) because though they were plant- 
ed by the deceased Gunni Ram this was 
done on land which is admittedly ances- 
tral and, therefore, became a part thereof 
and for the present purpose are governed 
by the same rule as the land on which 
they stand. As admittedly the land was 
not attachable it follows that the trees also 
were not attachable. I accept this petition, 
set aside the order of the Senior Sub- 
Judge and remand the case to the Erecut- 
ing Oourt with direction to proceed with 
execution in accordance with law. The 
respondent will pay the costs of the pati- 
tioner throughout. 


B. L. Case remanded. 


MADRAS HIGH COURT. 
Sgoonp Orvin, APPaaL No. 1708 or 1923. 
August 27, 1928. 

Present :—Mr. Justice Ourgenven. 
SANAMPUDI VENKAYYA AND OTHHRS— 
PLAINTIPFFS—ÀPPHLLANTS 


versus 
Tan SEORETARY or STATE ror INDIA 
iN OOUNOIL zB8PRHSBNTHD BY TAH 
OOLLECTOR or NELLORE—DzaPBHNDANT 
— RASPONDHNT, 
Water righte—Grant by Government of land through 


-whick non-navigable river flows—Bed 0f stream, owner- 


ship of —Presumption, 

ere a grant of land is described as bounded by 
a non-navigable river, the onus of showing that the 
grant did not cover the bed of the river ad medium 
fium aquae is on the tor, the presumption being 
strong or weak according to the circumstances of tha 
particular case. [p. 447, coL 2.] 

Where a water-courae not merely bounds but flows 
through the land of the grantee, the presumption 
must necessarily be stronger, and, where no express 
reservation exists, it lies on the grantor to show that 
the presumption should not prevail [p. 448, col. Hl 

Olappamananna Nanakal v. Secretary of State (2) 
and Vanreddi Venkata Lakshmi 
Secretary of State (1), followed. 

Second appeal against a decree of the 
Court of the Additional Subordinate Judge 
of Nellore, in A. 8. No. 53 of 1922 (A. 8, - 
No. 237 of 1921 on the file of the District 
Oourt of Nellore), preferred against the 
decree of the urt of the Additional 


District Mungif of Nellore in 0.8, No, 26§ 


aratamma Y. - 


[99 I. ©. 1827] 


of 1819) O. 8. No. 109 of 1919 on the file of 

principal District Munsif of Nellore. 

Mr. B. Somayya, for the Appellants. 

The Government Pleader, for the Re- 

Bpondent. 

JUDGMENT.—The plaintiffs are pro- 
iietors of a shotriem inam or kandriga 
orming & portionof the Kanupur village, 

Nellore District. A jungle stream called 

the Surepallivagu, which risesina shotriem 

village to the west of the plaintiffs’ pro- 
perty, enters the kandriga and the plaint- 
iffs have been in the habit of using it for 
irrigation purposes. Government served 
them with a notice under Madras Act VII 
of 1885 that they were liable to pay water 
cess in respect of the unauthorised use of 
the water of this stream. The plaintiffs, 
therefore, filed this suit for a declaration 
of their right to make use of the water 
without the payment of water cess. The 

Additional District Munsif of Nellore 

nted them the relief prayed for on a 
ding that the plaintiffs are the owners of 

the stream. The learned Subordinate 

` Judge has reversed this decree and dis- 
missed thesuit andthe plaintiffs now file 

this second appeal. . 

The question in issue has to be decided 

according as it is found that the bed of the 

stream is owned by the Government or by 
_the grantees oftheinam, The terms of 
' the original grant are not now ascertainable 
but the Inam Fair Register of 1861 shows 
upon what terms it was then confirmed. 

According to the entry (Ex. VI) in this 
‘ register the inam consisted of 28:906 acres. 
The recommendation of the nam Oommis- 
sioner runs as follows:— 

“This isa grama garbha kandriga. In 
the present accounts the extent of poram- 
boke also is included under the head of 
pullari waste. The minha land is said to 
be Isavadu lands and land occupied by a 
tank and about 4 or 5 houses, Asthe whole 
ls situated within the boundaries of the 
‘kandriga,it does not neared under what 
head it is entered. The wet land is irrigat- 
ed under tank belonging to the kandrigara, 
No Sircar water i3 supplied. So I recom- 
mend the whole to be confirmed as dry. 
Nearly 20 gortus are cultivated with dry 
crops and only one or two gortus with wet 
crops. The lands are cultivated by the 
inamdars themselves, According to the 
classification of Hasti 1215 the taram asseas- 
ment of dry (42 gortus) amounts to Ra. 296, 
Oharging for the wetland Rs, 3-10 at the 


t 


BANAMPUDI VHNEATYA 9. SEORBTARY OF BTATH FOR INDIA. 


447 
highest dry rate, it amounts to Rs. 32. 
Oharging for the remaining unclassified 
lands at one rupee for gortu the total assess- 
ment amounts to Rs. 374. But the inam- 
dars and karnams positively say that the 
kandriga does not yield so much as to pay 
up the jodi but I have no ground on which 
Ican give a deduction to the taram assess- 
ment. However, on the statement of the 
karnams I propose to give a deduction of 
Rs. 75 and adopt Re. 300 as the value of the 
kandriga." 

So faras I understand the tenor of this 
note, the whole of the poramboke and 
other uncultivated land was taken to be 
included in the grant. 'Pullari waste’ 
means, I am informed, land fit for pasturage 
but not for cultivation, And it appears pro- 
bable that stream beds, which are usually 
dry for a great part of the year, were 
included as poramboke in that classifica- 
tion. This view seems to be borne out by 


‘the method by which the total assessment 


of Rs. 374 is arrived at; because it will be 
seen that no portion of the land within the 
boundaries of the inam is excluded as not 
liable to assessment. I think that the 
effect of this entry is clearly to negative 
the theory that there was any reservation 
made of land, whether as stream bed or 
other, within the boundaries of the 
inam either at the time of the original 
grant or at the time of the inam pettle- 
ment. 

The law with regard to the ownership of 
the bed ofa water-course either adjoining 
or running through a private property has 


-been examined in the Full Bench case 


Vasireddi Venkata Lakshmi Narasamma v. 
Secretary of State (1). The questiom that 
arose there was whether any part of the 
Thungabadra river upon the bank of which 
were lands granted to a certain temple 
could be held to be comprised within the 
grant. BirJohn Wallis, OT., on behalf of 
the Full Bench expressed the opinion that 
the result of the authorities, as regards 
grant of land in India described as bound- 
ed by a non-navigable river, was that the 
onus of showing that the grant did not 
cover the bed medium fium aqua is on 
the grantor, the presumption being strong 
or weak according to the circumstances of 
the particular case, It was not considered 
desirable to attempt to lay down any more 
definite rule. It need, I think, scarcely be 

m 47 Ind. Cas, 600; 41 M. 640; 35 M. L, J, 1581 
(1818) M, W, N. 602 (F, B), 
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uen that, when & water-course not mere- 
ni bounds but flows through the land of 
the grantee, the presumption must neces- 
sarily be stronger, and, where no express 
reservation exists, it lies on the tor to 
show that the presumption should not 
prevail. A case more similar to the present 
one is Olappamananna Nanakal v. Secretary 
of State (2), wheres South Malabar jenmi 
sued the Secretary of State to obtaina 
declaration that the bed of a stream runn- 
ing through his property belonged to him 
and that the Government had no right 
thereto. Following Vasireddi Venkata 
Lakshmi Narasamma v. Secretary of State 
W, it was held that the presumption waa : 

favour of the land-owner as riparian 
owner and that the Government had failed 
torebut the presumption by proof of an 
alleged local usage according to which even 
non-navigable and non-tidal rivers belonged 
to Government. Bimilarly in the present 
case we start with the presumption in 
favour of the plaintiffs and the Government 
are unable, I think, to show by reference to 
the terms of Ex. Vi that that presumption 
is displaced by any proof that the stream- 
bed was specifically excluded. The District 
Munsif was ac al my opinion, right 
in his conclusion and I allow the appeal 
and restore his decree with costs to the 
fares the lower Appellate Court and 


lowed. 
@) 55 154: Oaa. 710; i1 w SAP 0 





NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
Frest Orvin ArrpaaL No. 84 ov 1925. 

. October 22, 1926. 
Present:—Mr. Hallifax, A.J. 0., and 
Mr. Mitchell, A. J. 0, 

JIJI BAI—PLAINTIFR— 


versus 

Chowdhary RATAN SINGH AND ANOTHBR— 
DnuraNDANTS— EBSPONDHNTS. ; 
whether 

evidence of sepa. 


sist Bato. RATAN SINGH, 


foo 1. C. 1957] 


ration in status, whether admissible—Sutt for pos 
tezion by dante Ses in status proved—De- 
cree for possession and partition, when can be claim- 


Me plaintiff in a suit for possession of the property 
on che ground that his predecessor had separated in 
the defendants and wes in separate pos- 
bite of the property, d cannot p d ad eer that ‘wy 
particular property was allo 
sbare and was separately held b nu is pese to 
claim his undivided share in the common property 
and can get that share divided off from share 
to the defendants who are in possession of 
ae alih though co trable 
deed, the combined o tion af 8. 49 of the 
tion Act and a. 91 of Evidence Aot will completely 
shut out the evidence of the terms of the Sabes 
transaction of partition by proving that pe 
relying on the ition from pro thas particular 
Proper was allotted to the share 1 
ties to the partition. But it bec onse him Pos 
proving that one of those parties was separate in 
Pats and was in — possession of a particular 


pro p. 449, co 
oil add Aditram v. Bai Mahakore (1) and Nil. 
iedon. . 


kanth Bhmaji v. Hanmant Eknath (3), 
An unregistered partition deed: may be used to 
prove the intention of the parties to the ition and 
it will be corroborative evidence of the fact that the 
property was divided in a particular manner. [p. 450, 


coll . 
Janki Kuer v. Biri Bhikhan Ojha (8) and Nadepena 
A a v. ond i pik Chem X: followed. 

er Halifax, A. J. 
perita deed cannot x a us evidence of ae 
terms of the partition, the fact that they 
out and signed is undoubtedly ode, sag 
course, not necessarily conclusive VA ce ctr t t 
partition was made at that “time, that is that there 
a separation in status. [p.451, col. 1.] 


mpulsorily 


Firat appeal against a decree of the 
Additional District Judge, Narsinghpur 
dated the 7th May, 1925, in Civil Suit No. 17 
of 1924, 

Bir B. K. Bose, Kt., and Mr. K. B. Gupta, 
for the Appellant. 


Bir Hari Singh Gour, Kt., Messrs. R. R, 
Jayavant R. B. and J, Sen, for the Re- 


pondents. 
OPINION. 


Mitchell, A. J. C.—(October 20, 1986). 


—The following genealogical tree shows 
the relationship of the parties:— 


First wile = B. B. OHAUDHRI PULANDAR SINGH = Second wife, 
(died 28-11-17) 
M Ratan Singh, Girwar Si 
(died cid f (died 1918). (daten dai ps seh) ae bat 
0. 1. 
Pahup Bingh, Jiji Bai, 
(defendant lain) 


+ 


(99.1. O. 1927] X 


The dispute relates io: the property of 
R..B. Ohaudhri Pulanda Singh, and is 
between the surviving deschndanis by his 
first wile. - Pahup Singh aud Ratan Singh, 
who are the defend&ats-redpondenta, and 
his grand-child by thesecond wife, Musam- 
mat Jiji, who sned for her father’s share 
and was represented by har aunt Musam- 
mat Gomti Bai. The case for the plaintiff 
Jiji is that Pulandar Singh, shortly before 
he.died in 1917, broke up the co-parcenary 
consisting of himeelf apt is three surviv- 
ing sona Maharaj Singh, Ratan’ Singh and 
Girwar Singh and divided the landed pro- 
.perty among thém, giving to eacha list 
of the property allotted to him; and that 
this partition of the property was com- 
pleted in July of the following year, when 
the Pana property and moveables 
were divided-up and lists made out of the 
various shares. ‘The -plrintiff alleged that 
her father Girwar Siogh remained in sepa- 
18te possession of hia share untilbis death, 
on 3rd February. 1924, but the defendants, 
Ratan Singh and Palup Singh, have taken 
possession of the whole cstate, and are 
aszerting that. she has no interest. She 
based her claim distinctly on Girwai Singh's 
geparate-Btatus and separate possession at 
the time of his death, and gave her cause 
of action as arising on his death and on 
her dispossession by the defendants and 
their denials of her title. The case for the 
defendants was that there was no partition 
and that Pulandar Singh before his death 
only indicated how partition should be 
made in the event of his sons separating. 

Thesuit has not been decided on ite 
merits and the plaintiff, ao far, has lost her 
case entirely on a finding that the two liste 
of property are deeds of partition, that they 
should have been registered but being un- 
registered they cannot, by the operation of 
8. 10 of the Registration Act affect the pro- 
perty; and that by the operation ofs. 91 

_of the Evidence Act no other evidence of 
the partition can be adduced. The lower 
Court had framed an Issue No. 4, covering 
the question of the separate possession of 
the parties Jani presumably of Girwar 
Singh, the plaintiff's, predecessor) but it 

. held merely that “the alleged partition 
cannot be proved" and found the issue "in 

. the negative." 

During the preliminary stages of the trial., 

‘the lower Oourt treated the issues relating 
to the admissibility of the partition lists 
as preliminary issues and recorded fiadinga ` 
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as already indicated, on 17th March, 1925. - 
On 26th March, 1925, the plaintiff protested, 
claiming that she should bo allowed to 


. prove that the family was divided when 


Girwar Singh died, and to file listsof the 
property to which sheis entitled. The lower 
Court held thatthe plaint was basod on 
a definite partition which could not be 
proved, and that it would be improper to 
allow the plaintiff to amend her p'eadings 
at that stage. 

During argument in this appeal three 
distinet points emerged, relating to (1) the 
right of the plaintiif to prove the separate 
status and possession of her father, (2) the 
admissibility of tho lista as evidence of 
the partition, and (3) theright of the plaint- 
iff to ask for some alternative relief if she 
succeeds in proving her father’s separata 
stalus but fails to estabtish the identity of 
the property in his possession. The fing- 
ing of thelower Court that the lists are 
inadmissiblein proofofthe terms of the 
partition has not beca challenged, though 
it seems open to doubt, ; 

The view taken by thelower Court on 
the first pointis clearly too narrow. The 
gist of Musammat Jijií's case is given in 
paras. 10 to 14 of the plaint, which show 
that her claim is based on the separate 
status and possession of her father from 
1917 or 1918 till hia death on 3rd February, 
1924. The partition is not the logical basis 
of her claim, but is only an explanation 
of how itcame about that Girwar Singh 
died a separate member of the family, .. All 


that the combined operation.of e. 49 of the .- 


Registration Act and of a. 91 of the Evi- 
dence Act would effect in this ease would 
be the complete shutting -out of all the 
terms of that particular transaction of 
partition. In other words, it would prevent 
the plaiutiff from proving that in that 
partition certain property was allotted to 
her father. But it would got prevent her 
from showing by otherevidence that her 


‘father died separate from the rest of the 


family “and in separate possession of cer- 
tain property. These facts are not ‘part 
of the "transaction," as contemplated in a. 
49 of the Registration Act, or of the "dis- 
position" as contemplated ins. 91 of the 
The separate status and 
separate possession of her father was a 
continuing phenomenon. It may have had, 
ite origin in the alleged partition of 1917 
and 1918, but a finding that these partiti 

may not be proved will not prevent the 
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plaintiff from proving all that is necessary 
in her case, that her father died separate 
and in separate possession of his share. 


The plaintiff must be given an opportunity . 


to do 80 now. There are many clear author- 
ities for this finding, but it will suffice to 
_ refer only to two leading cases, viz., Chhota- 
lal Aditram v. Bai Mahakore (1) and Nil- 
kanth Bhimaji v. Hanmant Eknath (2). 

On the second point also the finding of 
the lower Oourt is too narrow. Itis, now 
& well-established principle of law that 
though an unregistered partition deed may 
not be used to prove the terms of the parti- 
tion yet it can be used to prove the inten- 
tions of the parties. In the present case, 
talk of partition was in theair, as pleaded 
by the defendants themselves, and these 
lists, though they do not effect the parti- 
tion, are yet evidence of the intention of 
the ‘parties at that time. It is open to 
the plaintiff to adduce, evidence that her 
father died in separate possession of all 
or any of the property covered by these 
lists; and the lists will then be corrobo- 
tative of her contention that in fact the 
property was divided in the manner plead- 
ed by her. This finding is supported by 
many published rulings, including Janki 
Kuer v, Birj Bhikhan Ojha (3), Varada 
Pillai v. Jeevarathnammal (4) and Nade- 
t Appamma v. Saripili Chinnavadu 
5 


On the last pointagain the finding of 
the lower Court has been unnecessarily 
formal, It is true that. the plaintiff alleged 
B partition and claimed that certain speci- 
fled property had been allotted to her father, 
but the essence of her case was that her 
father died separate inseparate possession 
of a share of thé family property, and her 
claim was that she should be given his 
. share. Thelower Court held that as she 
could not prove the partition she could 
not be allowed* to sue for the propert 
the posseasion of her father when he Tied 
or to prove the details of the property she 


(1) 40 Ind Cas. £3; 41 B 480; 19 Bom. L. R. 329. 

JW) 53 Ind Oas 415; 44 B. 881 at p. 885; 28 Bom. 
892 

(3) 79 Ind. Cas. 26; 3 Pat. 349; (1981) Pat. 185; 5 P. 

L.T 541; A.I R. 1924 Pat 641. 

n 53 Ind Oas. 901,43 M. 914; (1919) M W.N. 
10L W.6079; 24 O. W N. 348. 38 ML. J. 313: 

18 A. L. J. 974; 461. A, 285; 2 U. P. L. R. (P.O) 64: 

R. 444 (P. O). 

(5) 78 Ind Oas 510,47 M 203; (1923) MW. N £35; 

45 M. L. J. 867; 33 M. L, T, 116; 19 L. W, 375; A L 

B. 1924 Mad. 392, 


x JIJI BAI *. RATAN SINGH. s 


.Bion of his 


/ 
J 


[99 L O. 1097]. 


claimed. But the/request involved no change 
in the character of the suit, or the addition 
of fresh pleadings. The plaintiff had been 
barred by the}preliminary findings of the 
Court from proving the terms ofa certain 
partition in support of her claim. As 
shown above was entitled to fall back 
on any other ¢vidence she had in order 
to prove the egeence of her case that her 
father died separate and in separate posses- 
share and all her request 
amounted to was the very reasonable one 
that the Court should frame issues so that 
she could do go. 

The decree of the lower oirt should be 
Bet aside and the case remanded for further 
trial The lower Court may not treat the 
two lists as instruments effecting a parti- 
tion, but it may use them as expressions of 
the intentions of the parties concerned at 
the time these lists were made and in 
support of any evidence she may have to 
show that Girwar Singh died in separate 
possession of properly. The Court might 
enquire into the status of Girwar Singh 
at his death, and if he then held any of 
the family property in his own separate 
right;. and it must allow the plaintiff an 
opportunity to prove that she is entitled 
to specific items of property. If she is 
unable to prove the specific items held by 
her father, she is entitled to demand that 
the equivalent of his one-third share shall 
be divided offand given to her. As.the 
trial so far has been obscured by technical 
considerations it will be in the interests of 
parties if fresh pleadings are allowed before 
the issues are framed. The lower Court 
should also accept any relevant documentary 
evidence the parties may tender. 

A refund certificate forthe Oourt-fees 
in this Oourt should be issued to the appel- 
lant, who should receive her costs in this 
Court from the respondents, also all costs 
incurred so far in the lower Court, except 
the Oourt-fees paid on the plaint, which 
should follow the event. 

Hallifax, A.J.C.—(October 22, 1920).— 
The plainuff is the daughter of Girwarbdingh 
Kurmi, and filed the present suit egainst 
two of her father’s brothers and the son of 
another brother who is dead, alleging that 
her father separated from his brothers be- 
fore he died and was in separate posses- 
sion of his share of the family property, 
but the defend nts had taken possession 
of it after his’ death and denied her title 
to it as his heir. She specified the property 
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which, according to her, Girwar Singh 
owned separately, and put in certain docu- 
ments in support of that allegation. It 
has been held in the lower Court that these 
documents, which have not been registered, 
&re instruments of partition and require 
registration and, therefore, the plaintiff can- 
not use them to prove the partition, under 
B. 49 of the Registration Act, and as she is 
precluded by s. 91 of the Evidence Act from 
giving any other evidence of it, her suit 
must be dismissed. EP 
It is at the most a subsidiary and un- 
essential part of the plaintiffs case that a 
partition was madeon acertain day and 
that certain property was then allotted to 
her father’s share. As has been said, her: 


case is that her father separated from his ` 


brothers at some time before his death 


and was at his death in separate possesaion : 


of certain property which had once been 
joint family property. Even if the docu- 
ments cannot be received as evidence of 
the terms of the partition, that is, as proof 
of what was allotted to Girwar Singh ata 
partition made atthe time of his father's 
death, the fact that they were made out 
and signed is undoubtedly evidence, though, 
of course, not necessarily conclusive evi- 
dence, that a partition was made at that 
time, that is that there was & separation in 
status. 

The correctness ofthe view that the two 
documents tendered in evidence are deeds 
of partition is opén to groat doubt; one 
appeara to be a record ofsome ofthe pro- 
perty proposed to ba allotted to Girwar 
Singh at a partition to be made later, and 
the other a record of the rest of the pro- 

- party ‘allotted to him along with that in 
the first list in a partition then already 
made by arbitrators. But if they are ad- 
mitted as evidence of what was allotted to 
Girwar Singh at the partition, it would 
still be necessary to prove what property 
was held by him separately lateron, which 
may differinsome respects from the pro- 
party mentioned in the lista as allotted or 
agreed to beallotted to his share. If it does 
differ, the listsare of little use; if it does not 
they are not necessary. 

Anyhow the fact that the documents were 
drawn up and signed is admissible evi- 
dence of a separation in status between 
Girwar Singh and his brothers, which is 
all the plaintiff has to prove in order to get 
a decree for possession of her father's sepa- 
rate property. If she can prove further 
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that certain property was allotted to her 
father's share, or merely was held separate- 
ly by him at his death, she is entitled to get 
that property. If she cannot prove that 
then she is entitled to her father's undivided 
Bhare in the common property, and she can 
get that share divided off from the shares 
balonging to the defendants, as they are in 
possession of the whole. 

Iagree in thinking that the deoree of the 
lower Court should be set aside and the case 
remanded for trial, though that trial 
can hardly be described as "further," aa 
that of the real case has not yet begun. 
There appears also to be no necessity for 
any further pleadings. All the facts that 
either party- wishes to allege are on the 
record, anything further will only add to 
the mass of legal pleas already there in 
direct contravention of r. 2 of O. VI of the 
O. P.O. If, however, either party wishes 
to makea statement of any material fact 
not already stated on which reliance is 


_placed, thisshould beallowed. 


The defendants are responsible for the 
whole of the time and money already wast- 


ed over these infractuous proceedings, and, 


in my opinion, they ought to pay the whole 
of the costs incurred by the plaintiff up 
till now; except the Oourt-fees paid on the 
plaint and the memorandum of appeal; 


' that on the plaint should follow the result 


of the suit and that on the memorandum 
of appeal will be refunded in due course. 

JUDGMENT.—In accordance with the 
opinions separately delivered, the decree of 
thelower Oourt dismissing the suit will be 
-get aside, and the case will be remanded 
to that Oourt with instructions to try it out 
according to law. The defendants will be 
ordered to pay the whole of the costs in- 
curred by the plaintiff up till now, except 
the Court-fees paid on the plaint and the 
memorandum of appeal; that on the plaint 
will follow the result of the suit and that on 
the memorandum of appeal will be refunded 
in due course, 


G. R. D, Cass remanded, 
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. MADRAS HIGH COURT. 
. E OivIL Appaan No: 351 or 1923. 
. August 6, 1926. 
Present: —— Mr. Justice Bpencer 
- and Mr. Justice, Ramesem. 
Aftzrwards:—Mr. Justice Ramesam and 
Mr Justice.Outgenven. ; 
VAIDYANATHA IYER AND OTHKRS— 
E —DarBsDANTS—APPELLANTS 
versus 
YOGAMBAL AMMAL AND OTHBR3— 


PüaINTIFF3—IUB-PONDXRATS 

Pensions Act (XXIII of 1871), 8 4—5uit f Jor por 
tition of inam land, whether maintainable in Civd 
Court—Inam Rules, r 6, cle. (D), (8)—Object o 
Alienation of inam landa, whether void—Right of 
Government to rerume—Laneal heira of grantee, exist- 
ence of, effect of —Statutes, construciton of 

. Section 4 of the Pensions, Act is conflned in its 
operation to 4 grant of land revanue only as opposed 
toa grant of land and does not cover a canmol cans 
of Janda revenue freo. [p.452, col. 2.] 

The jurisdiction of a Oivil Court to entertain a 
Bui for partition of unenfranchised hereditary pei- 
sonkl tnams is not ousted by anything | in the Pen- 
along Act. |p 455, col 11 

"Rama v. Subba (5) and Muthu Sri Jiejamba Bai 
Sahib v. Secretary of Slate (8), distinguished. 

Panchznadayyam v. Nilakandayyan (2), Balvant 

. Ramchandra Natu'y sasabi b of State (1), Kumara 

Tirumalai Naik v. Ba Tirumalai Saury Naick 
(3) and Babaji Hari v. aeram Ballal (4), followed, 

The object of r. 5, ol 3 of the Inam Rules is to 

protect the interests of Government and the prohibi- 
tion therein.can only mean that, as against the Govern- 
ment, all alienations are inoperative, not that they 
are void. $o long as Government do not step in to 
.enforce their rights, whatever they are, by ignoring 
the alienation, it ia not open to others to question a 
transaction which amounts to an alienation. [p. 453, 
ool. 2; p 454, col. 1] 

Venkatarama Atyar v. Chandrasekara Atyar (9) 
Dinvalu Lakshmipat v. Pangahi Naranmham gY an 
>Boyanapalls Venugopala Row v. Pothapalli Venkata 
Narasimha Row » (10), followed. s 

So long as lineal heirs of the grantee ofsa personal 
inam exist Government a no right to resume and 
the property descends like. ordinary property. |p. 
454, ool 1] . 

Per Ramssam, J—An enactment of 
which deprives the subject of his right to resort to 

“the ordinary Civil Oouits of. Justice for relfef in 
cortain cases (to be construed strictly and the 
Court should not extend its operation further than the 
dengue of the Legislature requires. [p. 452, col. 2.] 

ppeal against a decree of the Court 
of tha Subordinate Judge, Tanjore, in O. 8. 
No. 15 of 1920, dated the 16th April, 1923 
and 27th April, 1923. 

Messrs T R. Ramachandra Iyer and T. 
M. Krishnaswami Iyer, for the Appellants. 

The Advocate-General, for the Respond- 


ents. 
JUDGMENT.. 
Ramesam, J.—The 9th and 10th de- 


a character 


fondanta -are the appellants before us, The 
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guitis for partition between the members 
of the family. The family had become 
divided in status long ago. The present 
suit is for division by metes and bounds. 
The plaintiff is the widow of one Muthu- 


rami Iyer who died in 190: and claims 


under his Will. The appeal relates to the 
subject matter of.the4th issue, namely, 
Items Nos. 1, 4, 6, 7 and 8 which are un- 
enfranchiged hereditary personal tname. 

Two points have been raised for the gp- 
pellante: (1) That the suit is not mair- 
tainable in a Civil Court under s. 4of the 
Pensions Act, and (2) that the plaintiff has 
no right to a share in these items either as 
heir oras devisee. 

Taking the first point,-s.4 of the Pen- 
sions Act enacts that no Civil Court shall 
'enlertain any suit relating to any pension 
or grant of money or land revenue con- 
ferred or made by the British or any former 
Government. 
enactment of a character.. .which...deprives 
the subject of his right to resort to the 
ordinary Civil Courts of Justice for relief 
in certain cager, ought to be construed 
strictly, and the Court should not extend 
its operation further than the language of 
the Legislature requires" [vide the cases 
cited, in Balrant Ramchandra- Natu v, 
Secretary of State (1)] one would think that 
the proper constructicn of the section would 
confine its operation to a grant of land 
revenue only as opposed to a grant of land. 
This is the view taken in this Court in 
Panchanadayyan v. Nilakandayyan (2) 
where Turner, C. J., says:—, 

“That Act contemplates money payments 
to be received through the Collector or 
recovered from persons bound to pay re- 
venue,’ and, therefore, the Act does not 
cover greanta of lands revenue-free. 

This is also the view taken by Batty and 
Russell, JJ., in Balvant Ramchandra Natu 


y. Secretary State (1). They follow the 
decision in Panchanadayyan v. Nilakan- 
dayyan (2). They alsorefer with approval 


to Kumara Tirumalai Naik v. Bangaru 
Tirumalai Sauri Naik (8) where it is ob- 
served: 

“It cannot be said that the giving of 
land free ot revenue is a grant of land 
revenue.’ 

Babaji Hariv. Rajaram Ballal (4) was 


(1) 20 B. 480 at p. 490; 7 Bom. L. R. 497, 
) 7 M. 191; ? Ind. Dec. (x. , 
. N $1 a. slo; 7 Ind. Des. (x s.) 575, 


Now, remembering that “an - 


4 
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quoted.as authority. The passage cited 
runs thus: 

“The land revenue arising from a man's 
own holding, when it is remitted, and the 
land pays nothing, is rather extinguished 
than granted.” 

.l agree with these cases. 

The appellant relies on two decisions, 
Rama v. Subba (5) and Muthu Sri Jiejamba 
Bat Sahib v. Secretary of State (6). It 
may be that in the former case it is pos- 
sible to arrive at the conclusion that on acon- 
struction of the grant, there is a distinct 
grant of the land revenue apart from the land 
though there was also a grant of the land. 
It may be that in such cases the Act ap- 
plies but if anything more was intended 
to be laid down in Rama v. Subba (5), I 
am notable to agree with it especially as 
my view is in consonance with the trend 
of later decisions of this Oourt. The 
second decision relied on. by the appel- 
lant, Muthu Sri Jiejamba Bai Sahib v. Sec- 
retary of State (6), was a decision of Benson 
and Sundara Iyer, JJ. Sundara Iyer, J., 
afterwards explained it in Secretary of 
State v. Ikurti Subrayudu (7) and it.is &u- 
thoritative only in the light of that explana- 
tion. In the latter case it was observed:— 
. "The plaintiffs alleged that the land 
itself is manyam and this position was not 
contested byany of the defendants. The 
suit is, therefore, not one relating to any 
grant of land revenue.” 

Referring to Muthu Sri Jiejamba Bai 
SK Us v. Secretary of State (6) it was 
said:— 

“The instrument of grant, it was held, 
distinctly made a grant of the taxes due to 
the Government although it may have been 
that the kudivaram also was granted. The 
grant of the kudwaram and melvaram was 
regarded as distinct and several.... The ratio 


of the decision was,...that, where the Court - 


is able to hold that there 1s a distinct grant 
of the land revenue itself, a suit relating 
to it is not within the cognizance of 
Civil Courts except with the sanction of the 
Colleotor." 

I also agree that where there is a dis- 
tinct grant of the land revenue even though 
the land is also granted the Act applies. 


m 12 M 98; 13 Ind. Jur. 100; 4 Ind. Dec. (x. B.) 


6) 15 Ind. Cas. 871; 23 MLL. J. 687; 12 M. L. T. 
54tl; (1918) M. W. N. 255. : 

(T) 16 Ind Ons. 18; 36 M. 559; (1912) M. W. N. 807; 
13 M. L. T. 366; 33 M. L. 7,738, 
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But I am not to be taken as holding that 
the decisions in Rumi v. Subba (5) and 
Muthu Sri Jiejamba Bai Sahib v. Secretary 
of State (6) are correct as to the construc- 
tion of the grants in those oaseg. That 
point does not arise in this ease. All that 
I can now say is, if the construction of the 
grants in those cases is right, I agree with 
the principle of law applied. The posi- 
tion of the words “land revenue" next to 
the words “pension or grant of money," 
I think, also supports this view. There 
is only one other decision of this Court to 
which Ishall refer; it. is Nanjundiah v. 
Venkatasubbayya (8) where it was held that 
the Pensions Act does not apply to a claim 
among the members of the family for 
partition but I shall not commit myself to 
the preceding sentence, “These observa- 
tions are of great value in considering the 
right of an alienes to recover possession 
of an inam." The actual decision is that 
the Act did not apply. I, therefore, hold 
in this case that the Pensions Act is not 
a bar to the maintainability of the suit. 
I may add that the deoision in Panchana- 
dayyan v. Nilakandayyan (2) arose in con- 
nection with this very family. Venkata- 
rama Aiyar v. Chandrasekara Aiyar (9) is 
another decision relating to the same 
family. The last decision leads me to the 
gezond point. i 

Mr. Krishnaswami Iyer argues for the 
appellant that under terms of the [nam 
Settlement (vide Ex. V which is the Inam 
Register), the land was confirmed under 
r. 5, cl. 3 of the Inam Rules of llth Octo- 
her, 1859 But this was not agreed and 
it was ultimately confirmed under r. 5, ol. 1. 
Sub.elause (1) of cl. 1 of r. 5 says that 
succession is limited to direct lineal heirs, 
As the widow cannot succeed as an heir, 
it is argued that the plaintiff cannot suc- 
ceed as she claims under a Will of her 
husband which isan alienation within the 
meaning of cl. 3. Now the object of el 3 
is to protect the interests of Government 
and the prohibition therein can only mean 
that, a8 against the Government, all aliena- 
tions are inoperative, not that they are 
void. So long as Government do not step 
in to enforee their rights, whatever they 
are, by ignoring the alienation, I do not 
think it is open to others to question a 


i @) 20 Ind. Oas. 87; 27 M. L. J. 018; 1 L. W. 070; 
16 M. L. T. 339 


(8) 88 Ind. Oas. 625, 44M. 633; 40 M. L. J 844; 18 
L. W, 885; (1091) M. W, N, 204. 
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transaction which amounts to alienation. 
This is the view taken in Venkatarama 
Aiyar v. Chandrasekara Aiyar (9) also in 
Boyanapalli Venugopala Row v. Pothapallt 
Venkata Narasimha Row (10) and Dinvalu 
Lakshmipat v. Pingalt Narasimham au): I 
agree with all these decisions. Theappellant 
refers to Subhan Ali v. Imami Begum (12) but 
I do not think that case has any application 
here, I agree with the respondent's con- 
tention that so long as lineal heirs of the 
grantee remain, the Government has no 
right to resume and the property descends 
like ordinary property. This is not a case 
in which a special rule of succession is 
laid down for each individual holder of 
his share of the inam. It may also be 
pointed out that from 1904 up to 1s17 the 
plaintiff has been allowed by the other 
members of the family to be in possession 
of her husband's share by receipt of the 
corresponding income and the appellants 
before us themselves recognized her right. 
Exhibit 14 is a lease taken by the 9th 
defendant in favour of himself, the plaint- 
iff and Jagadesa lyer, father of defendants 
Nos. 4 to 8 His explanation that the 
document so taken was all arranged by 
the lst defendant, cannot be accepted. It 
appears from the registration endorsement 
that the document was delivered to the 
9th defendant though he does not now 
choose to produce the original and pro- 
duces only the registration copy. The 
plaintiff having been recognized to be the 
owner of her husband's share for more 
than twelve years claiming under her hus- 
band's Will, she has acquired title by pre: 
scription against the other sharers who 
also seem to be estopped from denying 
her title. The second point also fails. 

The result is, the appeal is dismissed 
with costs of the plaintiff. 

In the appéhl, some grounds were taken 
against the llth defendant's decree, but 
the appellant has not paid any Court-fee in 
respect of it and it is dismissed with pro- 
portionate costs of the lith defendant, 
Pleader’s fees being calculated on the pro- 
portionate shares of the llth defendant in 
the Items Nos. 1, 4, 6, 7 and 8. 

The llth defendant has filed a memo- 


(10) 12 Ind. Cas. 548; (1911) 2M W. N 384. 
(11) $4 Ind. Cas. 888; 3 L. W. 590; (1916) 1 M. W. N. 


015) 88 Ind. Cas. $47; 52 0.971 at p. 977: 28 A L. 


47 
J. 887; 
2 


A. L R. 1925.P. O. 184; (1925) M. W. N. 535; 
1 N. L R. 117; 30 O, W. N, 133; 50 M. L, J. 186; 
8? L A SM (P. 0). - 
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randum of objections claiming profite sub- 
sequent to the institution ofthe suit. It 
is conceded by the appellants that he is 
entitled to it &nd the omission is probably 
the result of & slip. The memorandum 
of objections will he allowed but thére 
will be no order as to costa. The other 
parties will pay their own costs, 

Spencer, J.—1 agree. In Rama v. 
Subba (5) the underlying policy of Regula- 
tion IV of 1831, which was repealed by the 
Pensions Act (XXIII of 1871), is stated to 
have been to protect the reversionary 
interest of the’ Crown over grants of re- 
venue. The Pensions Act consolidated 
the law on the subject of pénsions and 
grants of revenue. In ss. 4 to 6 it re-en- 
acted the provisions of the Regulation 
which it had repealed with reference to 
unenfranchised inams. Thus the same 
policy wascontinued in the Act which is 
now in force. Government have in fact 
by various enactments constituted them- 
selves the sole and final arbiters of all 
questions relating to the validity and suff- 
ciency of grants of money or land revenue 
as wellas those relating to the personality 
of the recipient and Government's own 
right to resume grants once given. Bimi- 
larly by 8.58 of Madras Act II of 1864 they 
took away the power of Oivil Courts to ad- 
judicate as to rates of land revenue payable 
to Government. Seeing that the learned 


Judges who decided Rama v. Subba (5) 


expressly stated that the grant concerned in 
the suit that was before them was nota 
grant of the free-hold in the soil and seeing 
that the object of that suit was in effect to 
challenge the decision of the Government 
who accepted: the recommendation of the 
Board of Revenue and the Oollector as to 
the person who should be recognised as the 
representative ofthe grantee of the jagir, 
I am of opinion that, that case should not 
be treated as an authority against the main- 
tainabilitv of the present suit for partition 
of plaintiff's share in certain unenfranchised 
personal inams belonging to her hushand's 
family and devised to her by his Will. 
In Muthu Sri Jiejamba Bai Sahib v. 
Secretary of State (6) the suit was brought 
by one of the Ranees of the Tanjore family 
against the Government itself to have it 
declared that Government had acted illegal- 
ly in resuming a certain inam village. 
This decision clearly stated that the suit 
related toa grant of land revenue and land 
revenue only. In the suit out of which 
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the present appeal arises, there is no ques- 
tion as to the grant of land revenue but 
only & queetion whether the plaintiff is 
entitled to a share in the free-hold intereat 
in certain unenfranchised personal inam 
lands. The jurisdiction of the Civil Courts 
to decide such a pointis not ousted by 
anything in the Pensions Aot. On the 
other point I have nothing to add to my 
learned brothers judgment. The appeal 
fails and is dismissed with costs of plaint- 
if. The appeal is also dismissed as against 
llth defendant with costs proportionate 
as stated in my learned brother's judgment. 
The llth defendant's memo. of objections 
is allowed but without costs. The other 
parties will bear their own costs. 





This appeal having been posted to be 
spoken to this day, the Court (Ramesam and 
Cargenven, JJ.) delivered the following 

JUDGMENT.—The mesne profits de- 
oreed in favour of plaintiff and 11th defend- 
ant will be ascertained by the Court below 
and a supplemental final deoree will be 

assed. No part of the mesne profits is 

to be left to be determined in execution as 

was originally directed by the Court below. 
Appeal dismissed. 


v. N. V. Memo. of objections allowed. 





ALLAHABAD HIGH COURT. 
Exsootion Fiest Appsat No. 236 or 1926. 
October 25, 1928. 
Present:—Mr. JusticeIqbal Ahmad. 
ALIMUDDIN AND OTHAKS— JUDGMANT- 
DHBTORS— ÁPPHLLANTS 
versus 
GOBIND PRASAD—Dxorga-Hotpue 
—Rasronpuxt. 

2 P. Q. (Act V add idus XXI, r. 066— 
T66Uulton O, —~Hatimate o us of property to 

be sold —A ppeal, whether lies 7 

An order passed in the course of execution proceed- 
ings in order to be appeelable must be of such a 
nature as to come within the definition of the word 
"decree" as defined by 8.3 (2) of the O. P. O., that 
is to gay, it must conclusively determine the rights 
and liabilities of the parties with reference to the 
reliefs granted by the decree. [p. 456, col 1.] 

An estimate of the value of d add proposed to 
be gold in execution, made by ths urt for the pur- 
pose of being inserted in the sale proclamation is not 
an adjudication of a nature that is binding on the 
parties to the erecuilon aaa inasmuch as a 

rocesding held under O. I, r. 66, of ihe O, P. C. 

of an i ive nature and is not a judicial 


proceeding. [p. 458, coL 1.] 

No appeal against an order fixing the estimated 
value of property sought to be sold in proceed ng 
under O, T. 68 of the O. P. O. [p. 458, col. 2] 
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Execution firat appeal against a de- 
cree of the Subordinate Judge, Badaun, 
dated the 27th of March, 1928. 

Mr. Mushtag Ahmad, for the Appellants. 

Mr. Harnandan Prasad, forthe Respond- 
ent. 

JUDGMENT.—This is an execution 
first appeal by the judgment-debtor and 
is directed against an order made by the 
Court below by which the value of the pro- 
perty directed to be sold has been assessed 
8t & certain figure for the purpose of being 
inserted in the sale proclamation that is 
to be drawn up in pursuance of the pro- 
visions ofO. XXI, r. 66 of the O. P.O. 

A preliminary objection has been taken 
to the hearing ofthe appeal on behalf of 
the respondent that no appeal lies as the 
order complained of does not amount to a 
decree within the meaning of ss. 2 and 
47 ofthe O. P. O., and is not one for which 
an appeal is provided under O. XLIII, of 
the First Schedule to the Code. In support 
of this objection reliance has been placed 
on the case of Ajodhia Prasad v. Gopi 
Nath (1). 

The learned Oounsel for the appellants 
maintains that the order is one that comes 
within the purview of &. 47 of the ©. P.O, 
and as such, an appeal lies against that 
order and he has placed reliance on tha 
case of Shiam Lal v. Roshan Lal (2). In 
my opinion the preliminary objection is 
well-founded and must prevail. No doubt 
the words of s. 47 of the O. P. O. are very 
wide and as was pointed out in the case 
of Mukhtar Ahmad v. Mugarrab Husain (3) 
“if taken in their literal sense will cover 
every order of an interlocutory nature that 
may be passed in execution proceedings. 
Bat that does not seem to have been the 
intention of the Legislature.” The order ta 
be appealable as a decree must conclu- 
sively determine the rights and liabilities 
ofthe parties with reference to the reliefs 
granted by the decree. If any other view 
were adopted, the result would be thatthe 
proceedings in execution could be arrested 
at every stage by an appeal on behal! of 
the judgment-debtor against every order 
in the course of the execution proceedings. 
Obviously this could not have been the 
intention of the Legislature in enacting s. 
47 of the Oode. Every order passedin tha 
course of the execution proceedings may, 


1) $8 Ind. Cas. 578; 39 A. 415: 15 A, L, J. 337. 
35 Ind. Cas. 230; 14 A. L. J. $83. 


) 
3) 15 Ind. Oes. 50; 34 A. 530; 10 A. L. J. 68. 
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in one sènse, be characterised as nn order 
relating to the “execution, satisfaction and 
discharge of the decree," but in order to 
be appealable, it- must '"beof such a nature 
as to come within the word decree aa de: 
fined bys. 2 (2) of the Oode. This was the 
view held by this Court in the case-report- 
ed ag Musani Bhai v. Bellie Shah Gilani 
Shah (4). 

As has beet pointed out in the case of 
Ajodhia Prosad v. Gopi Nath (1) “the pro- 
ceedings held undor O. XXI, r. 66 are of 
an administrative nature and are not 
judicial proceedings.” In other words the 
estimate of the value of the property made 
by the Court for the purpose of being in- 
serted in the sale proclamation is not an 
adjudication of a nature that is binding 
on the parties to the execution proceed- 
ing. The judgment-debtor, if he makes an 
application under O. XLI, r. 90 of the O. 
P. O. for setting aside the sale is perfect- 
ly at liberty to assail the correctness of 
the estimate, for the simple reason, that 
the order, fixing the value of the property 
in proceedings under O , T. 66 does 
not involve an adjudication of the proper- 
ties. Vide Tota Ram v. Gouri Shankar (5). 

The contention of the learned Oounsel 
for the respondent that no appeal lies 
‘against the order assessing the value of 
the property in proceedings under O. XXI, 
r. 66 is borne out by the decision in Stva- 
gami Achi v. Subramania Ayyar (6) and in 
Deokinandan Singh v. Bansi Singh (7) and 
by the case of Ajodhta Prasad v. Gopi 
Nath (1) The case last mentioned is 4 
Division Bench case of this Oourt and is 
binding on me. 

Tne case of Shiam Lal v. Roshan Lal (2) 
on which reliance bas been placed by the 
learned Oounsel for the respondent, is, no 
doubt, & case decided by & Bench of two 
Judges, one of whom wasa party, to that 
decision, did fiot decide as to whether or 
not an order ofthis nature is or is not ap- 
pealable, but theother learned Judge seema 
to have been of opinion that the order was 
appealable, but he guarded his observations 
by the remark that hedid not mean to lay 
down any general principle of universal 
application and that his decision was coa- 

2 £3 Ind Cas. m x d 33 A. L. J. 706; A. 
I R. 192: AIL 808; L .R 5 488 Olv. 

(5) 78 Ind. Oas. 583; A. r^s. 1924 All. 480; L. R. 5 
A. 218 Civ 

E 14 M. L.J. 5 
$5") 10 Ind. Cas, 371; i6 o. w; N. 124, 14 C, L. J, 
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fined tothe particular circumstances of the 
case which hé was then deciding. The 
weight of authority is decided in favour 
of the view that no appeal lies against an 
order fixing the estimated value of the pro- 
perty sought to be sold in proceedings 
under O. XXI, r. 66 of the O. P. O., and 
Iso decide, Accordingly I allow the pre- 
liminary objection and dismiss the appeal 
with costs, 

ZK, Appeal dismissed, 


. MADRAS HIGH COURT. 
Lurrses PATANT APPRAL No. 124 or 1924. 
September 24, 1926, 
Present:—Mr. Juatice Od gers and 
Mr. Justice Curgenven. 
MAHABOOB Sin PRAJUVANTHU 
Sree Rajah PARTHASARADHI APPA 
RAO SAVAJI ASWA RAO 
BAHADUR ZEMINDAR GARU— 
PLAINTI eee 


TURLAPATI SUBBA "RAO AND OTHHRS— 
DRFBNDANTS—HESPONDBNTS.. . 2 

Limitation A bah of 1908), Sch. I, Art. 89— Prin- 
apal ox agent leader ader employment 0f, in several 
casea—Stt tent agat representative o 
deceased pos fie Jor moneys not accounted pissed 
tation — F* esh, cause. of action, whether arises on Plea- 
der's death apatnat legal representative—Mutual, ozen 
and current account. 

Where on the death of a Pleader who had been 
employed by a zemindar to conduct certain summary 
suits for him, the enisndar sued his legal representa- 
tive for recovery of amounts recelved b the Pleadcr 
id aot accounted for by him: 

eld, (1) that the death of the Pleader did not give 
ie to & fresh cause of action against his legal 
representative; [p 457, col $.] 

Arunachalam Chetty v. Raman Chetty (B), followed. 

Kumeda Charan Bala v. Asutosh Chaitopadhya (2) 
and Bindraban Behari v. Jamuna Kunwar (4), dig- 
sented from. 

12) that the employment of the Pleader to conduct 
a number of cases did not ounalitute any general 
agency; [p 458, col 2.] 

(3) that the contract of ngenoy terminated with 
the termination of each suit for which a separato 
vakalat was filed and tıme began to run on suah ter- 
mination in respect of moneys paid for each particular 
suit; [sbad. 

(d) that there was,no mutual, open and current 
rM under Art 89, Limitation Act. |p. 451, ccl 

Letter& Patent Appeal against the judg- 
ment of Mr. Justice Phillips, dated the 2nd 
April, 1924, in B. A. No. 96 of 1923, and 
printed in 84 Ind. Oas. 276, preferred 
against a decree of the Court of the 


Subordinate Judge, Kistne, at Ellore, in A, 


- 
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8. No, 65 of 1922, preferred against a decree 
of the Court of the Additional District 
Munsif, Ellore,in O. 8. No. 202 of 1921. 

Mr. P. Chenchiah, for the Appellant, 

Mr. S. Varadachariar, for the Respond- 


ents, 
JUDGMENT. 

Odgers, J.—In this case the plaintiff, 
& zemindar, sued the legal representatives 
of a Pleader who was employed to conduct 
certain summary suits, eto., in Bhimavaram 
for the plaintiff asking for a decres for 
about Rs. 1,800 being the amount due from 
the deceased Pleader to the semindar on 
account of money received and not account- 
ed for by him. Now the Subordinate 
Judge after calling for findings as to what 
suits the Pleader had appeared in and 
when those were disposed of, held that only 
22 suits were disposed of before the institu- 
tion of this suit, and the most important 
point perhaps urged by Mr, Chenchiah for 
the appellant in Letters Patent Appeal from 
the judgment of my brother Phillips (who 
dismissed the second appeal) is the point 
of limitation, Mr. Ohenchiah urges the 
following points: Firstly, that there was a 
general agency, that is to say, that the 
Pleader was what is sometimes called a 
“standing Vakil” to the semindar and, there- 
fore, his agency must be taken to have 
extended from 1316 when he was first en- 
giged to his death in March, 1918. Now 
this contention was not only negatived by 
my brother Phillips but by the Subordinate 
Judge also, chiefly on the authority of the 
case reported as Saffron Walden Second 
Benefit Building Society v. Rayner (1) where 
the Lords Justices held that there was no 
sich thing as an office of a solicitor and 
Lord Justice James points out thata soli- 
citor is a man's solicitor “when he chooses 
to employ him and in the matter in which 
he is so employed." Lord Justice Bramwell 
says that 


“A man is a solicitor for another when 
that other has occasion to employ him as 
such " 

It is, of course, not disputed that in our 
practice the Pleader has to file a separate 


vakalat for every.suit that he institutes en | 


behalf of his client. And that was seo in 
the present course of employment; a sepa- 
rate vakalat being also filed by the Plesder 
in each execution proceedings (Ex R.) so 


a (1880) 14 Oh, D, 408; 49 L, J, Ob, 465; 43 L. T. 
3; 38 W. B. 081, 
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that in my opinion this contention must be 
negatived. ' 

Then it was contended that evan if his 
agency was not general, his accounts were, 
that isto say, that the Pleader maintained 
an open current account with the client 
and that the .account instead of being 
closed as each suit was disposed of, simply 
Tan on in the ordinary way, familiar to 
us, as payments by the employer and draw- 
ings against those payments by the Pleader. 
Now that really is a pure matter of surmise 
because the only accounts that we have in 
evidence are contained in Ex., R which, in 
my opinion, negatives any such idea, There 
the suits are kept separate, the expenses 
for each execution. petition are set out and 
there is no ground for saying on such ac- 
counts as we have, that there was any- 
thing in the nature of an open running 


“account between the client and his Pleader. 


. Now, then with regard to limitation, Mr. 
Ohenchish strongly contended before ua 
that there was a liability to account out- 
standing at the death of the Pleader when 
the agency terminated and tha, therefore, 
every item of uccount within 3 years from 
the date of the death of the Pleader must 
be taken into account in this suit. He 
argued that a new ciuse of action arises 
as against the legal representatives and 
that, therefore, he is entitled to reckon 3 
years, not from the date of the suit but 
from the date of the termination of the 
agency. Now in support of this proposition 
we have been referred to Kumeda Charan 
Bala v. Asutosh Chattopadhya (2) Kali 
Krishna Pal Chowdhry v. Srimati Jagattara 


(3) and Bindraban Behari v. Jamuna Kun- . 


war (4). Itis noteworlhy that no Madras 


case has been ciled, although one is to be ` 


found in Natesayyan v. Ponnusami (5) to 
this effect. In fact ourlaw as laid down 
in Madras is in favour of tht opposite view. 
Natesayyan v. Ponnusamt (5) has been over- 
ruled in Maltesam Nailu v. Jugala Panda 
6) the view which is also supported by 

eriasam Mudaliar v. Seethavama Chettiar 
(7), and there is direct authority in. Aruna- 


(2) 16 Ind. Cas. 742; 17 O. W. N. 5; 160. L J. 


2. 
(3) 9 B. L, R. A. O. J. 139; 11 W. R. 76; 1Ind. Deo, 
(x. 8) 741. 
4) 25 A 55; A W.N. (1902) 19L 
5) 10 M. 00; 3M L.J. 1; 5 Ind Deo. (x. 
(0) 33 M. 203; 8 Ind. Deo. (s. s) C6 (I, 
(7) 37 M, $43; 14 M. L. J. H (F. B.). 


8.) 778, 
B). 
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chalam Chetty v. Raman Chetty (8). Mr 
Ohenchiah tried to distinguish this case 
on the ground that there the suit was 
barred when instituted being more than 3 
years after the death of the agent and, 
therefore, could not apply to the principle 
for which he was contending. But the 
judgments clearly show that the agent 
died in April 1919 and the suit was 
brought in December the same year. The 
-learned Judge held that there was no sepa- 
rate cause of action as against the sons, 
that is to say, the action against the sons 
is not different from that against the 
father and as it was barred against the 
father, after his life it was also barred 
against the sons. 

Mr. Justice Spencer in his judgment in 
that case distinctly says that Natesayyan v. 
Ponnusami (5) has been overruled by the 
two later Madras cases referred to above 
and that the matter falls under Art. 89 of 

' the Limitation Act. It was faintly suggest- 
ed on the authority of the case in Kumeda 
Charan Bala v. Asutosh Chattopadhyaya 
(2), that ad legal representatives are not 
mentioned in Art. 89, that Article can have 
no application toa suit like the present, 
That in my view is distinctly overruled by 
the case in Arunachalam Chetty v. Raman 
Chetty (8), and it is pointed out by Mr. 
Varadachariar that there are many Articles 
which would be reduced to absurdity if 
this contention were applied to them for 
instance Arts. 78 and 79. The column 
under which these Articles appear is head- 
ed “Description of suit." To my mind the 
omission of any mention of legalrepresenta- 
tives in the word under “Description of 
suit" does not mean that the Article is not 
intended to apply to & suit against the 
legal representatives in order to let in Art, 
120. It seema to me that in this case we 
ought to follow tbe decisions in Aruna- 
chelam Chetty v. Raman Chetty (8), Mallesam 
Naidu v. Jugala Panda NA and Periasami 
v. Seetharan a Chettiar (7), and no reason 
has been showa why any of these decisions 
should be held to be inapplicable to the 
present case. It seems to me, therefore, 


- that the appeal failson all the points put 


forward amd must be dismissed with costa. 

Curgenven, J.—The only issue we 
have to decide in this Letters Patent Appeal 
is that of limitation. The appeal is taken 
against the judgment of Phillips, J., in 
RO 97 Ind. Cas, 807; 16 M. I. T. 614; (1915) M. W, 


^ 
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second appeal affirming the appellate judg- 
ment that such claims as would be barred 
against the Pleader himself are barred 
against hia sons and legal representatives, 
the defendants. 

I think there can be no doubt that a 
separate agency began and terminated 

h each suitor other proceeding. It is 
true that there is an order of appointment 
(Er. B2) under which the Pleader was to 
conduct the estate litigation, but it did not 
amount to a general power-of-attorney, 
and it has not even been suggested that it 
would of itself have given the Pleader 
authority to conduct the suits. That was 
furnished by the vakalat executed in each 
case, andit was the vakalat, therefore, that 
created the agency. It is then said that 
granting so much, the agency did not come 
to an end with the suit, but continued until 
the Pleader had accounted to his principal 
or had refused to account. Even assuming 
this to ba so, itis acknowledged in the 
plaint that in some instances accounts had 
been rendered, and since there is no evi- 
dence ontherecord to show which cases 
these were, it is not possible to say, in 
any particular case, that account was not 
rendered. It must be taken, I think, that 
the agency in a given case came to an end 
with the'case,and this assumption is the 
more permissiblesince we find that separate 
vakalats were executed for suits and for 
execution proceedings. 

Thus, had the suit been against the Plead- 
er himself, each proceeding he had taken 
under a separate vakalat would havefurnish- 
ed the basis for an account to be rendered, 
and time would have run from the date of 
termination of the proceeding. Would the 
rule of limitation be different, now that the 
father is dead and the suit is against the 
sone? 

The answer to the question depends upon 
whether the sons were eued upon u cause 
of action different from that which was 
available against the father. In other words, 
did a fresh cause of action arise upon the 
father’s death? The question, I think, is 
to be answered in the negative both upon 
general principles and upon authority, 
Suppose the father has been sued and had 
died pending suit, There is no doubt 
whatever, I suppose, that the sons could 
have been substituted for him as his legal 
Tepresentatives and the suit continued. 
This mast surely mean that the cause of 
action survived he father’s death, and was 
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available also against the sons. A legal 
representative, so far ag the assets come 
into his hands, carries on the liability of 
the deceased in all cases where that liability 
does not lapse with the death. Of the 
cases cited which appear to run counter 
to this doctrine, the only one in which the 
facts raise an issue strictly analogous. to 
the present is Bindraban Behari v, Jamuna 
Kunwar (4). In that case it was not only 
held that a fresh cause of action arose, when, 
upon the death of the father, the money 
came into the defendant's hands but, fur- 
iher, that the suit &gainst the gon would 
not fall under Art. 89 of the Limitation Act 
because the suit was not against the agent 
but against hie legal representative, With 
all respect, I must dissent from both pro- 
POSUERE bene the latter it has only to 

6 pointed out that the Limitation Act 
classifies suits according to their 'deacrip- 
tion’ and that a suit of the description re- 
ferred to in Art, 89 may be brought against 
the legal representative of an agent as 
well as against the agent himself, just 
as under Art. 78 the drawer's representa- 
tives may be sued upon a dishonoured Bill 
of Exchange. Against the doctrine that 
receipt of the money by the son creates a 
fresh cause of action, the Madras case reli- 
ed upon by the learned Judge Arunachalam 
Chetty v. Raman Chetty (8) appears to me 
to be clear authority from which I can 
gee no reason to differ. 

It may be, as was admitted in Venkata- 
charyulu v. Mohana Panda (8), that the 
onus and methoda óf proof may differ when 
the suit is against a legal representative, 
and it may even be that the remedy would 
be different in kind; but those are no 
reasons for holding, that & fresh cause of 
action arose when the assets liable for the 
claim came into the defendants’ hands upon 
their father's death. 

I agree, therefore, that this appeal must 
be dismissed with costs. 

y. N. V. Appeal dismissed. 

(9) 61 Ind. Oas. 530; 44 M. 214 13 L W. 390; (1920) 
M. W. N. 650; 39 M. L. J. 586. 
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MADRAS HIGH COURT. 
LETTERS PATENT APPBAL No. 64 or 1995. 
May 6, 1926. 

Present :—Mr. Justice Waller and 
Mr. Justice Madhavan Nair. 
BANNADHI GUNDAYYA— APPELLANT 


versus ET 

ILLOORI SUBBAYYA AND orHang 
PONDENTS. 
„Contract Act (IX of 1872), s. 56—Contract for de- 
livery of rice by railway waggons—Goverwmeni res- 
tricttons ın respect of transport o rice—Inability to 
deliver on account of waggon effect of— 
Contract, whether conditional — Impossibiliiy of per- 
T RAS A agr 

ere the endant agreed to I i 
number of b of rice to the planti by nias 
waggons at a timé when as a war measure, the Qo- 
vernment had impo: | Waggon reatrictions and pri- 
ority certificates, the existence of which was known to 
both the parties, and owing to the shortege of waggons 
on account of the enforcement of the rules, the de- 
dico Dus able perform his contiaot. 

t the seller must be regarded as h 
agreed to supply the promised number of bags of ae 
only if after using his best endeavours he wag eble 
to secure the number of ns and that 
the obligation to perform the contract was not, there- 
fore, absolute, but impliedly conditional on a suff- 
ciant number of waggons being secured for dehvery; 
ip. 461, coL DM M i 

n re Anglo Rusman Merchant Traders 
Oo am th ded iA 
t o8 the endant had not been 
secure a sufficient number of railway wa oie 
deleng of the vice, he was ee from ormance 
o contract under 8. 50 of the O 
460, col. 1] n Taten 
tters Patent Appeal against the j 

: judg- 
ment of Mr. Justice Odgers, dated the 17th 
February, 1925, in Second Appeal No. 12] 
of 1924, preferred to the High Oourt against 
a decree of the District Court, Kurnool, in 
A. B. No. 128 of 1921,(0. 8. No. 57 of 1920 
on the file of the Court of the Subordinate 


Judge, Kurnool, in O. 8. No. 17 of 1919 
District Court, Kurnool). 4 
Mr. A. Krishnaswami Iyer and W. 


Kothandaramiah, for the Appéllant. 
Mr. K. V. Krishnaswami Iyer, for the 
Respondents. 


JUDGMENT .—This is an appeal 
under s. 15 of the Letters Patent against the 
sang of Odgers, J. in B. A. No. 191 of 
1924. 

The facts of the case are simple and the 
findings are not disputed. The plaintiff, 
sued the defendant-appellant for damages 
for breach of contract to deliver certain 
bags of rice. The defendant had no licenge 
for importing rice hut itis admitted that 
the parties knew that the defendant's friend 
“Ayyalu” bed a license and that he would 
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enable the defendant by his good offices 
to perform the contract with the plaintiffs. 
It is not disputed that the contract con- 
templated delivery by railway waggons. 
As a war measure the Government had 
imposed “waggon restrictions", and ‘priority 
certificates” allover the Presidency, and this 
interfered with the free und easy transport 
ofrice. The-existence of these restrictions 
was well-known toallthe parties, Owing 
to the shortage of waggons on account of 
the enforcement of the rules, the defendant 
was not able to perform his contract. He, 
therefore, pleaded impossibility of perform- 
ance asa defence to the suit. Odgers, J., 
held in second appeal that, since the par- 
ties knew of the exietence of theserestric- 
tions, it was not open to the defendant to 
import into the contract an implied condi- 
tion that the contract was not to be perform- 
ed if he was not able to secure to sufficient 
number of waggons for delivery. 

The defendant-appellant relies ons 56 
of the Indian Oontract Act.’ According to 
the 2nd para. of this section “a contract to 
do an act which, after the contract is made, 
becomes imposaible......... becomes void, 
when theact becomes impossible...... " “By 
the Common Law of England a man who 
promises without qualification is bound by 
the terms of hia pfomise ...If the parties do 
not mean their agreement to be uncondi- 
tional, itis for them to qualifyit by such 
conditions ag they think fit" (Vollock and 
Malla, page 318). The rigour of this absoluto 
rule has been gradually and very considerab- 
ly relaxed by the recognition of “the doctrine 
of the implied term" by which, on tho 
ground of impossibility parties have been 
excused from performing their contrects 
by relying on conditions which may be 
implied from the nature of the contract and 
the surrounding circumstances. It does 
not appear af observed by Sir Frederick 
Pollock that the law embodied in s. 58 is 
materially divergent from the English 
doctrine. 

In In re Anglo- Russian Merchant Traders 
& Batt & Co.(1) by a contract made in 
London 50 tons ef aluminium bad to be 


supplied to Vladivostok during a specified ' 


time. At the date of the contract, there 
was to the knowledge of both parties a 
prohibition agus the export of aluminium 
from England except on license granted by 
the British Government. The sellers were 

(1) (1917) 3 K. B. 679; 80 L, J. E. B. 1360; 116 L, 
T, 805; 61 B, J. 501. 
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unable toobtain a permit and thealuminium 
was not exported. The Court of Appeal 
held that the contract. waa discharged by 
the impossibility of performance. With 
reference to the argument that the seller's 
obligation, under the contract, was ab- 
Bolute, Viscount Reading, O J, observ- 
ed thus: “There was at the time of 
making the contract and at all mate- 
rial times a prohibition against the ex- 
port of aluminium’ except under a license, 
It a license cannot be obtained aluminium 
cannot be shipped, and I cannot see why 
the law should imply an absolate obliga- 
tion to do that which the law forbids. A 
shipment contrary to the prohibition would 
be illegal, and an absolute obligation to 
shipcould not be enforced. I cannot agree 
that, in order to. give to the contract its 
business efficacy, it is a necessary implica- 
tion that the sellers undertook an absolute 
obligation to ship whether a license was or 
Berutton, L. J., also 
used language io the same effect: “It is 
sufficient in order to give business efficacy 
to the contract to hold that no higher 
obligation can be implied than that the 
sellers would use reasonable diligence to 
et a license’ The learned Judges re- 
used to read the contract as imposing an 
obligation which would imply that the 
parties had undertaken to carry out an 
arrangement against law. They, therefore, 
held thatthe reasonable view of the con- 
tract in that case was that the aellera sold 
subject to their being able io ship undera 
license and that they impliedly undertook 
to use their best endeavours to obtain a 
license, 

In our opinion the present case falls 
within the principle of the above ruling. 
It hasbeen found that the defendant used 
his best endeavours to secure the waggons 
but failed. Jf weregard the obligation to 
deliver the bags of rice as absolute in spite 
of the waggon restrictions and priority rules 
enforced by Government it wouldimply that 
the sellerhad underfaken to perform a con- 
tract contrary to the rules enforced by the 
Governmentand henceillegal. The argument 
that the parties should have provided for 
the failure of performance in the contract 
itself and since that was not so done, the 
defaulting party should suffer cannot apply 
in a case like the present where the par- 
ties knew that owing to the restrictions in- 
troduced by Government rules, shortage of 
waggons may occur and performance for 


> 
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that reason may be rendered impossible. 
As pointed cut by Viscount Reading, O. J., 
ia In re Anglo Russian Merchant Traders & 
Bait & Co (1) so, in this case, we cannot 
see "why the law should imply an absolute 
S aes to do that which the law forbids.” 
The learned Vakilfor the appellant was not 
able to distinguish the present case from 
the casein In re Anglo Russain Merchant 
Traders & Batt & Co. (1) Inour opinion the 
Teasonable view of the contract ir this case 
is that the seller agreed to supply the pro- 


- mised number of bags of rice if after using 


his best endeavours he was able to secure 
the necessary number of waggons. The 
obligation to perform tbe contract was 
not, therefore, absolute, but impliedly con- 
ditional. In this view, we set aside the 
decision of the learned Judge and restore 
the decree of the trial Court The appel- 
lant will get the costa in the District Court 
aud in the High Court. 4 
Y.N, Y, Appzal allowed 


MOTIBA. 461 


Mr. M. B. Niyogi, for the Respondents 

JUDGMENT'T.—Very nearly the whole 
of the long argument addressed to ihe 
Court by the leained Counsel for the appel- 
lants was taken up with the contention that 
the plaintifs and the defendants Narayan 
and Jani followed the Bombay School of 
Hindu Law and not the Benares School. 
That matter was finally settled by the 
judgment of this Court on the 29th of 

arcb, 1924, when tho case was remanded 
for consideration of another point. The 
defendants were appellants in that case algo 
and para: 6 of the judgment ig aa 
follows: “The fourth point is as regards 
the School of Hindu Law by which the 
parties to this suit are:governed. It is 
argued that the Court ought to haveascer- 
tained this from the parties and necd not 
have assumed that they were governed by 
the lex loci, namely, the Benares School. 
This point, which involves question of the 
original abode of ihe parties, isa queaticn 
of fact and not being raised by the defend- 


' ants appellants at the stage of the trial, 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
First Orvic APPHAL No, 16 or 1026. 
November 17, 1926. 
Present:—Mr. Hallifax, A.J,O. . 
NARAIN AND OrBBRS—DBRBFBNDANTS— 
APPBLLANTS 
versus 
MOTISA AND oTsurs—PLAINTIFFS 
— RESPONDENTS. 
^ Hindu Law—Mayukha—Ajmer, law applicable to— 
Woman taking absolute estate, igin of custom— 
Landlord and Tenant--Transfer of holding by Hindu 
widow—Landlord's consent, effect of. 

The Hindu Law prevailing in Ajmer in respect 
ofthe nature of the estate inherited by a woman 
is the Benares School and not the Bombay School. 
[p 461, coL 2] 

Ma was not written till some time in the 
17th century and though it is a record of pre-existing 
customs, it does not record the custom E & woman 
taking an absolute estate in property inherited from 
hee er iM is & later interpretation of the work. 
p. 463, col. 1. 

There is nothing to distinguish between the trans- 
fer of a tenanay with the consent of the landlord and 
& surrender to the landlord followed bya fresh grant 
of it to the transferee. [ibid.] , 

Appeal against a decree of the Bub- 
ordinate Judge, No. 1, First Class, Wardha, 
dated the 20th October, 1925, in Oivil Suit 
No. 7 of 1921. [| 

Mesara. V. R. Pandit, R, B. and M. R. 


Bobde, for the Appellants. 


they cannot bo allowed to urge it atthe 
stage of appeal. J, therefore, disallow this 
objection to the decree of the lower Court." 
The evidence subsequehtly given on the 
point and the long discussion of it in the 
judgment of the lower Oourt now under 
appeal, as well as the disquisition on itin 
this Oourt based on extensive historical 
research, represent a deplorable waste of 
time, effort and money. 


Even if the matter were open for dis- 
cussion, the finding must be against the 
appellants. It is very clearly proved by 
the evidence that the plaintifla and .the 
defendants Narayan and Janiare descend- 
ants of Rao Rathor Telis who left their 
original home in Ajmer about 1500 A. D., 
and that they still observe the personal law 
which governed them in Ajmer. It is ad- 
mitted that at present the Hindu Law in 
Ajmer in respect of the estate inherited by 
a woman from her father is the law of 
what is called the Benares School, not that 
in force in Bombay. The learned Counsel 
for the appellants -has urged, however, that 
Ajmer at one time formed a part of the. 
Kingdom of Gujerat, and that the Mayukha 
is the record of the custom in the whole of 
that Kingdom, as laid down by the Privy 
Council in Lallubhat Bapubhai v. Man- 


‘ kuvarbai (1). 


(1) 3 B, 388; 1Ind.Deo, (x, a.) 689 (F.B.), 
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But it was latein the 15th century that 
Ajmer was conquered from Gujerat, 
which is about the time at which the an- 
cestors of the plaintiffs left it, and the 
Mayukha was not written till some time in 
the 17th century. The treatise is certain- 
ly a record of pre-existing custom, but, 
as was pointed out by Kanhaiya Lal, J., 
iu Jawahir Lal v. Jarau Lal (2) it does 
not record the custom ofa woman taking 
an absolute estate in property inherited 
from her father; that is a later interpreta- 
tion of the work, of which the earliest 
record we have is in the judgment of the 
Bombay High Court delivered in 1459 in 
Pranjivan Das v. Deo, Kuar Bai (3). It must 
be held, therefore, that Sita did not take an 
absolute estate in property inherited from 
her father, 

But it is impossible to distinguish be- 
tween a tranefer of a tenancy with the con- 
sent of the landlord and asurrender ofit 
to the landlord followed by a fresh grant 
of it to the transferee. The transaction is 


carried through in one step or by one deed: 


instead of two, but itis the same transac- 
tion. It is further admitted that a surrend- 
er of the absolute occupancy tenancy by 
Sita to the landlord would be good against 
the reversionary heirs of her father. Itis 
necessary, therefore, to examine the correct- 
ness of the finding of fact at which the 
lower Court arrived that the landlord did 
not consent to the transfer by Sita. 

Bite, who died on the 19th of April, 1913, 
made the transfer on the 3rd of September, 
1909, by & deed of gift which was duly re- 
gistered. In 1909-10, the agricultural year 
then current, the names of Jani and Nara- 
yan were recorded in the jamabandi ag the 
tenants, and this continued after Bita's 
death. In 1912 Jani and Narayan sued 
Sita and the malguzar Bhankarlal for a 
declaration that a mortgage of the holding 
executed by Sita was not binding on them 
because there was no legal necessity for 
taking the loan. 

In that suit Shankarlal pleaded: “This 
defendant does not admit the validity or 
execution of the alleged deed of gift in 
plaintiffs’ favour. Even if the deed of gift 
. ig valid, the plaintiffs’ deed of gift being 
subsequent to the mortgage, they can at 
the most bring asuit for the redemption of 
the mortgage and not for repudiation of 

) 79 Ind Oas. 801; 28 A. L. J, 49; 46 A. 192; A. 


q, R. 1934 AIL 350; L.'R. 5 A. 130 Oiv. 
(8) 1 B. H O. B, 1%., 
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the same.” In a further oral statement 
made by Bhankarlal's Pleader it was said: 
“Sita wasin possession and still is in pos. 
session of the property.” Eventually, after 
the death of Sita in April, 1913, the suit was 
withdrawn with permission to sue again on 
the same cause of action. 

To hold that Shankarlal’s pleadings in 
that suit even tend to show that he did not 
consent to the gift, is to hold that people 
of his class do not ordinarily deny what 
they know to bé the truth in their pleadings 
when they think some advantage is to 
be got by doing so. It is also to be noticed 
that Shankarlal did not deny even “the 
validity or execution” of the deed, but only 
refused toadmitthem. As to his consent, 
there is not only no denial of that but not. 
even a formal refusal to admit it. If the 
pleadings are read carafully and as a whole, 
they amount really more to an admission 
than to adenial of even the execution and 
validity of the deed of gift. 

Tn 1919 Shankarlal as Lambardar brought 
a suit for the rent of the holding for the 
previous seven years, that is, from 1912.13 
the year in which Sita died. claiming also 
a charge on the holding for the amount in 
arrears. He made Narayan and Jani and 
also two of the three present plaintiffs de- 
fendants to thatsuit. The third paragraph 
of the plaint is as follows: “Sita died on 
19th April, 1913. Daring her life Narayan 
and Jani lived with her and she executed 
a deed of gift in their favour. Accordingly 
at first Narayan’s name was recorded against 
the fielde and in 1914-15 the names of both 
Narayan and Jani, which has continued up 
to the present, Those two appear from 
the Patwari's papers to be the tenants of the 
fields, and they say themselves they are. 
Bat, correctly regarded, from the genealogy 
filed in the case, Tanba and Moti appear to 
be the legal reversionary heirs of Gajmal 
after the death of Sita and that is what 
they assert, saying that the deed of gift 
executed by Sita is illegal and void against 
them." 

The greatly condensed form of this pas- 
sage in the judgment of the lower Court 
isas follows: “Sita executed a gift in her 
lifetime. At first the name of defendant 
No. 1 (Narain) and then i.e. from 1324 
(Faslt) year the names of defendants Nos, ] 
and 2 (Narayan and Jani) are shown against 
fields Nos. 10 and 11 till to-day. Thns de- 
fendants Nos 1 and 2 appear to be the 
tenante,,..,,and such is also their case, But 
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really......Tanba......and Moti .....88 rever- 
sioners appear to be legal heirs and such 
is their statement. The last sentence is 
hardly a correct rendering of the effect of 
the words of the plaint. Indeed the state- 
ment that Narayan and Jani had been in 
possession as tenants and had been so 
recorded for many years after the execution 
of the deed of gift is a fairly clear admis- 
sion of consent to the transfer, and the 
plaintiffs were joined only because they 
claimed to be the tenants as the heirs of 
Gajmal. 


he third suit of which the facts have : 


been regarded aa disproof of the Lambardar 
having consented to the gift of the tenancy 
was also filed by him in 1919. Hesued for 
foreclosure of the mortgage which had 
been attacked in the abortive suit of 1912, 
and joined the plaintiffs as well as Narayan 
and Jani. Asin the caseof the suit for 
rent,if the joining of the plaintiffs in the 
mortgage suit could be regarded as a 
denial of the rights of Narayan and Jani, 
the joining of the latter must also be re- 
garded as a denial of the rights of the 
plaintiffs. 

Therestof the evidence of the Lambardar's 
consent having been given consists mainly 
of his own affirmation as a witness that it 
was, and the fact that from the date of the 
gift and during the remaining three, years 
of Sita's lifetime the transferees were re- 
corded and treated as the tenants of the 
holding, nothing more seems to be requir- 
ed, That fact would certainly be regarded 
as sufficient proof of the consent in a suit 
between the transferees and the Lambardar 
in which he denied it, and it is, therefore, 
Bufüoient here even if his testimony is 
considered to be worthless. It is found, 
therefore, that the Lambardar did consent 
to the transfer of the tenancy by Sita to 
Narayan and Jani. : 

A minor matter that has been left out of 
sight all through the case is that the deed 
of gift covers house property as well as the 


absolute opeupanoy holding; the lgndlord's 


consent could not validate the transfer 
of that. As, however, the houses are pre- 
sumably in the abadi of the village, Sita's 
transfer of the license to occupy the site 
could certainly not be questioned by the 
reversioners, and it is safe to assume that 
they consider it not worth their while to 
‘question her transfer of the materials. 
-Anyhow the transfer of the houses has 
.+ been treated all through the case as valid 
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or invalid along with that ofthe holding, 
and it is too late to treat it differently now 
The decree of the-lawer Court will accord- 
ingly be set aside and in its place a decree 
will issue dismissing the suit, The plain- 
tiffs will pay all the costs of both parties in 
both Courts. ; 

G. R. D. 


Appeal alowed, 
A. N. A. < 


LAHORE HIGH COURT. 
B&o»N» Orvir Appa No. 1719 or 19496, 
November 17, 1926. 
Present :—Mr. Justice Coldstream. 
' KIRPA RAM—DzFBNDANT—APPRLLANT 
VErsus 
OHAND BAHADUR-PzrAINTIFF— 
RBSPONDBNT. 


. ` Appeal— Point raised in ground of appeal not re- 
Presumption, 


ferred to n. judgment— 

Where there is no reference in a judgment to & point 
raised in the grounds of appeal, it must be assumed 
that it was not brought to the notioe of the Court 
but was given up. |p. 46}, col. 1.] 


Appeal against a decree of the Additional 
District Judge, Amritsar, dated the 13th 
May, 1926, modifying that of the Second 
Olass Sub-Judge, Amritsar, dated the 4th 
November, 1925. 

Mr. Harbhajan Das, for the Appellant. 

Mr Shamair Chand, for the Respondent. 

JUDGMENT.—On the 27th February, 
1925, Kirpa Singh contracted to supply 
certain furniture to Ohand Bahadur, who 
had himself contracted to supply it to the 
Amritsar Medical School. The articles were 
to be supplied by the 15th March, but an 
extension was given up to the 19th March. 
The defendant did not, however, supply the 
goods until the 20th April, and when he 
supplied them they were rejected by the 
Medical School authorities, On the lat 
July, 1925, Chand Bahadur instituted a guit 
from which this appeal arises, against 
Kirpa Singh claiming Ra, 1,096-8-U made 
up as follows :— 


Purchases of Benches not 
supplied EE Sex 
Bpent on repairs on other 
furniture is $i 
Spent on polishing furniture 
Money advanced... ES 


Total 


610 
ve 1,006 8 
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The defendant pleaded that the benches 
had not been supplied because the plaintiff 
had failed himself to furnish the defendant 
as he had undertaken todo with iron legs 
for them. As regards ihe other articles the 
defendant pleaded that they had been 
supplied in time and had been of proper 
quality, 

The first Oourt decreed a sum of 
Re. 786 8-0 being Rs 4*6 spent on purchase 
of benches and repairs and Rs. 300 damages 
for the payment of which the contract pro- 
vided. This amount was reduced to 


Rs. 566-80 on appeal by the Additional- 


District Judge who allowed Rs. 466-8-0 on 
account of money actually spent and Rs. 100 
only on account of damages. The defend- 
ant Kirpa Singh has filed this second appeal 
which has been argued before me by Mr, 
Harbhajan Des. The grounds urged by 
Mr, Harbhajan Das are, firstly, that the 
- lower Appellate Court has omitted to deal 
with two questions raised by the grounds’ 
of appeal preferred befoie it, namely, whe- 
ther the goods on which Re, 153-E 0 arecaid 
to have been spent were those supplied by 
the defendant and whether the plaintiff 
had or had not failed to supply the iron 
legs fot the benches, secondly, that the 
contract was between the plaintiff and 
the defendant and the lower Oourte were 
wrong in holding that the defendant was 
bound to supply the goods to the 


satisfaction of the Medical School, and . 


thirdly, that the evidence shows that the 
goods supplied were passed by the plaint- 
iff as acceptable. 

As regards the first contention I find that 


the judgment of the lower Appellate Court. 
sais Telelite to the points referred - 


to in Mr. Harbhajan Dae' final contention. 
lt must be ageumed that the matters were 
not brought to the notice of the lower 
Appellate Comrt but were given up. Abdul 
Karim v. Thakar Ram Jaggu Ram a). I 
find, moreover, on perusin the evidence 
in the case that the first Court's findings 
upon them in favour of the plaintiff were 
justified, As regards the contention that 
the defendant had not contracted to supply 
the goods to the satisfaction of the Medical 
School authorities I agree with the findings 
of the lower Courts tothe effect that thé 
words in the ‘contract Ex. P. 1 ("balance 
' to be paid when goods are passed”) were 
understood by the defendant to mean that 


- (1) 68 Ind, Oas 740, A. L B. 1998 Leb, 144 
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~ sus 1n ordinary form—Suit by or against 


Plaintiff. 
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the goods were to be passed as satisfactory 
not by the plaintiff but by the Medical 
School authorities. This is, in my opinion, 
clearly established by the evidence. 

The defendant admitted that he did not 
supply the benches. l find it proved by 
Mr. Longman’s evidence that the iron legs 
for the benches were duly furnished to the 
defendant. As regarde the rest cf the 
goods itis proved that they were supplied 
a month late and I find no justification for 
Mr. Harbhajan Das' arguments that they 
must have been accepted as satisfactory 
because the plaintiff advanced: Rs. £0 in 
part payment to the defendant on the 20th 
April This disposes of all the grounds of 
appeal urged before me. ‘The appeal is 
dismiseed with costa. 

kL, Appeal dismissed, 


MÀ Á—X 


MADRAS HIGH COURT. 
FULL BENCH. 
Civin Burr No. 720 or 1929. 

* Oetober 20, 1925. 7 
Present:—Sir Victor Murray Coutts Trotter, 
Kr, Ohief Justice, Mr. Justice Kriehnan ' 

and Mr. Justice Beasley. 

Rajah INUGANTI VENKATA- 

RAYANIM VARU altas VENKATA- 

RAMAYYA GARU— PLAINTIFF 


versus 
W. H. NURSE—DREFBNDANT. 
Original Side Rules (Madras), O. VI (a), r. 62— 
Negotiable instruments, suite on—Option of party to 


repre- ' 

sentative—Summary procedure. : 

Under r. 62 of O. VI (a) of the Original Side Rules 
of Practice of the Madras High Court a person suing 
on & negotiable instrument is bound to bring his sult 
under the summary proóedure and not in the - 
nary form inasmuch as r. 62 is mandatory and not 
directory. Likewise suits on negotiable instrumenta 
by.or against legal representatives of parties can and 
must be brought only in the summary form, [p. 485, 
cols. 1&2] . 

Oase referred to & Full Bench in 0. 8. 
No. 720 of 1925, by Srinivasa Iyengar, J. 

Mr. N. Chandra Sekhara Iyer, for the 


Messrs. K. 8, Narayana Iyengar and G. 
‘Rama Krishna Aiyar, Amicus Curie, 


JUDGMENT.—This reference has 
been necessitated by the judgment of 
Devadoas, J., in O. 8. No. 877 of 1923 sitting 
on the Original Side of the High Court where- . 
in the learned, Jndge held that under O, 
VI (a) of the High Court Rules of Practica 


(9) I. C. 19271 


a person suing on a negotiable instrument 
had an option to bring his suit in the 
ordinary form or under the summary 
prosedure as he liked, the rules in the 
Order, though in form peremptory being in 
reality 'only directory and not mandatory; 
ani that a suit by or against the legal 
representative of a party to a negotiable 
instrument and not by or against a party 
himself should bs brought a3 an ordinary 
Sait and not ‘as a summary suit, 

. Oa both the above points it seems to u3 
with all respect that the learned Judge's 
yiewa caunot ba supported. Rule 82- of 
O. VI (aj says that the "procedure prer 
Beribed by O. XXXVII of the Firat Sch. 
of the O. P. O., 1903, shall be followed in all 
Buits on negotiable instrumenta with the 
modifications mentioned in this Order." 

~ Order XXXVII, O. P O, no doubt, gives 
an option to bring such a suit either in 
the summary form or in the ordinary form, 
for r. 2 (1) thereof says: 

"All suits upon bills of exchange, hundis 
or promissory notes may, in cass the plaint- 
Hf desires to prosesi hereunder, beinstitut- 
ed eto." 

Now itisinthis very rale that O. VI (a) 
has introduced a modification: for r. 63 (a) 
thereof which corresponde to it has deleted 
the words “may, in case the plaintiff desires 
to procesd hereunder,” which are the words 
giving the option and has substituted. for 
them the word “'shall. There can be no 
clearer indication than that of the object 
of the framers of the rules to take away 
tha option and substitute for it a rigid rule 
requiring all suits on negotiable instru- 
menta tobe brought in a summary manner. 
Toe form prescribed forthe plaint under 
the rules, namely, form No.4in Appendix B, 
O. P.O, is a form adopted only for 
summary suits and not for ordinary suits, 
The intention underlying the High Oourt's 
rule was to expedite the disposal of all 
suits on negotiable instruments and the 
rule has had a salatary effect in that 
direction. The very object of the rule will 
‘be defeated if we ara to hold that in spite 


of its langaage there is still an option 


left to a-plaintiff suing on a negotiable 
iastrument to bring his suit in the ordinary 
form. We hold there is no such option. 
- In this connection it may be mentioned 
that it was feebly suggested that on the 
view woare taking, the rule would have 
to be treated a3 ultra vires because it ig 
Bald that ittakes awaythe ordinary right 


0 * 
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of suit from alitigant suing upon a negoti- 
able instrument. That may be the effəct 
of the rale but the High Court which fram: 
ed therulehas full powers to frame rales 
forregulating its procedure under cl. 37 of 
the Latters Patent under which this rule 
was framed; and the rule is purely one of 
procedure and does not affect any sub- 
stantive rights of Dai, This objection 
is, therefore, groundleas. 

The last question is whether -suits on 
negotiable instruments brought not by or 
against parties to it but by or against their 
legal representatives are excluded from the 
scopa of O, VI (a). On this point there is 
no diffarenca between the rale under the 
O. P.O. and the one in O VI (a). They 
both refer to all suits on bills of exchange, 
hundis or promissory notes; there is no 
limitation that the suit should be by or 
against parties to theinstrument. So long 
as the suit can be properly described a3 a 
suit ona bill of exchange, hundi.or pro- 
missory note, itoan be, and ia the High 
Gourt it must be, brought in the. summary 
form. A suit ona negotiable instrument 
by oragainst a legal representative is still 
a suit on the instrument and will fall under 
O. Ví (a). It is only if any other. causso! 
action is added not based on the instru- 
ment that the suit; muy fall outside the 
scope ofthe order; if the liability sought 
to ba enforced issolely under the instru- 
ment it would not matter whether it is 
Bought to be enforced against a party to 
the instrument or & legal representative 
of susha party sueh as an executor, or 
administrator, or heir of his. The English 
practice is in accordance with this view; 
there dosa not seem to be any proper 
reason to adopt a different rule here, 
Undoubtedly where summary suits are 
brogght against executors, administrators, 
‘or other legal representatives who were nat 
p3rties tothe instrument, the rule.as to 

ranting leave to defendants will be liberal- 
y interpreted as the learned Judge ob- 
serves, In such an action unconditional 
leave to defend will generally be given if 
the defendant has any reasonable ground 
for asking that the claim should be strictly 
proved. That removes any hardship that 
a legal repressntative defendant may be 
put to by the adoption of the summary pros 
cedure, s 

[tis argued that summary procedure is 
not available where apart from the note 
gaed on, obhar facta have to be proved tg 
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make the defendant liable as no evidence is 
taken in such suits and Remfry v. Shilling- 
ford (1) and Bhupati Ham v. Surendra Mohun 
"l'agore (2) are cited in support of the con- 
tention. ‘To meet the objection raised in 
these cases the law has been changed under 
the new Codeof 1208 by adding to r. 2 (2) 
of 0. XXXVII a provision which says that 
if leave to defend, is not obtained "the 
allegations in the plaint shall be deemed 
to be admitted” making it unnecessary to 
prove them by evidence. The same rule 
applies under O. VI (a) for it adopts the 
rules of O. XXXVII unless modified by 
itself, 'These deciBions are, therefore, of 
no force now. ~ 

We hold that suits on bills of exchange, 
hundisand promissory notes by or against 
legal representatives of parties can and 
must bs broughtin the High Gourt in the 
summery form. | 
- The case will. go back to-the learned 
“Fudge on the Original Side for disposal. 
The costgof the reference will be costa in 
the cause. ; ' 

Y. N. V. Case remanded. 

(1) LO. 130; 1 Ind, Dec. (x. 8) 84. 

(2) $0.0, 446; 7 O. W. N. 41$. 


OUDA OHIEF COURT. 
Srooxp Orvit APPHaL No. 516 or 1925, 
November 24, 1926. 

: Present:—Mr. Justice Misra. 
." BRAHMAJIT SINGH—Puainrire— 
: APPELLANT 
. versus 
DWARKA SINGH AND OTHBRB— 
: DBEFBNDANTS — RASPONDBNTS. 
Limitation Act (IX of 1908), Sch. I, Art 65—Re- 


demption of mortgage—Sutt for simple money-decree 
bn of fu aus of action --Limtta- 
tion. ‘ 


The cause of action for a simple money-deoree 
on the basis of a deed of further charge arises under 
Art. 63 of the Limitation Act from the time when the 
mortgage is redeemed. 407, ool. 2; p 468, col. 1.] 

Lal Behari v. Satgur (1), followed. 
` . Appeal against a decree of the Subordi- 
nate Judge, Sultanpur, dated the [6th Sep- 
tember, 1925, setting aside that of the 
Munsif, Amethi at Sultanpur, dated the lat 
January, 1925. 

Mr. Naimullah, for the Appellant. : 

. Mr. Rudra Datta Stnha, for the Respond- 


ents. paS í 


BRAHMAJIT SIXGH t. DWARKA SINGE. 
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JUDGMENT. —This appeal arises out 
of a suit for recovery of money due under 
a deed alleged to be a deed of further 
charge, dated the 9th Beptember, 1912. On 
the 30th July, 1592, one Zabar Bingh execut- 
ed two deeds of mortgage each for Rs. 750, 
onsin favour of Tulshi Singh (father of 
Rambali Singh, the plaintif) and Dilas 
Singh, and the other in favour of Sugrim 
Singh. The mortgages were with posses- 
sion. A deed of further charge was execut- 
ed for Rs. 150 on the llth February, 1897, 
but we are not concerned with that deed in 
the present suit. Subsequently the deed 
in suit was executed by Rachhpal Singh, 
son of Zabar Singh for Rs. 50 in favour of 
Rambali Singh. In 1923 Mathura Singh 
nephew of Zabar Singh, and Muttu Singh, 
eon of Ghirao Singh another son of Zabar 
Singh, claimed redemption of the property 
mortgaged under the deeds, dated the 30th 
July, 1892. The plaintiff, Rambali Singh, 
was impleaded as a defendant in that guit 
and he set up his claim for money due 
under the deed in suit before Mathura 
Singh and Muttu Singh could be allowed 
toredeem These facis would appear from 
the plaint and the written statement of that 
suit filed in this case as Exe. 2and 3. On 


“the 8lat January, 1:24, a compromise was 


arrived at between the parties to that 
redemption suit and a decree was passed on 
the basis of the said compromise (vids 
Exs. 5and 4). Under the terms of the com- 
promise Mathura Singh and Muttu Singh 
‘were allowed to redeem the mortgaged 
property on a condition embodied therein 
that the defendants, among whom Rambali 
Singh was one, could seek relief for obtain- 
ing their money due under either deeds by 
& separate guit. It was stated that the 
plaintiffa were not liable to pay the money 
due under those deeds obviously on the 
ground that they were not executants of 
those deeds, Rambali Singh thereafter in- 
stituted the present suit for recovery of the 
money due under the deed dated the 9th 
September, 1912, on the 5th of November, 
1924. The defendants impleaded in the 
suit were Nandan Singh, son of Rachhpal 
Singh and Nasib Singh, son of Sheoratan 
Singh, the person in whose favour the deed 
in suit had been executed along with the 
plaintiff Rambali Singh. The plaintiff 
claimed only half the money due under the 
deed in suit. 

The defence raised by Nandan Singh con- 
sisted of two pleas: one that the deed in suiț 


ta 
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was neither genuine nor valid; and the 
other that the plaintiff's suit was-barred by 
limitation. 

The learned Mansif of Amathi at Sultan- 
pur, who tried the suit, found the deed to 
be genuine and valid and the plaintiff's 
suit well within limitation. On thess find- 
ings he decreed the plaintiff's suit against 
Nandan Singh. : 

On appeal thelearned Sabordinate Judge 
of Sultanpur agreed with the finding of the 
learned Munsifas to genuineness and the 
validity of the deed but differed from him 
as to the plea of limitation, and, therefore, 
dismissed the plaintifi's claim as being bar- 
red by limitation. 

The plaintiff, Rambali Singh, came to 
this Court in second appeal, but during the 
pendency of the appeal he has died ani the 
name of his minor son, Brahmajit Singh 
under the guardianship of hia uncle Ram 
Raj Singh, has been substituted in place of 
his. One of the defendants, Nandan Singh, 
' has also died during the pendency of the 
appeal and hia four song, namely, Dwarka 
Singh, Basu Singh, Bhagauti Singh and 


Dota Dia Singh have been brought on the. 


resord ia his place. Dwarka Singh has 
appeared before this Oourt and is repre- 
seated by Counsel. The other brothers of 
D warka Singh have not appeared and I have 
held in my order of to-day's date that inas- 
much as Dwarka Singh is living jointly 
with his three other brothers and is the 
head of the family, the other brothers who 
have also been impleaded as respondents 
in the case will be considered as sufficiently 
represented by him and the decision of this 
appeal will be binding on them. 

It is argued by the learned Pleader for 
the appellant that the finding of the learn- 
ed Subordinate Judge on the point of limi- 
tation is incorrect and that the plaintiff's 
suit is amply well within limitation, After 
hearing the arguments of both the parties 
in this appeal I have come to the conclu- 
Bion that the appeal must be deoreed. It 
appears to me that the time fixed for pay- 
ment under the deed, dated the 8th Sep- 
tember, 1912, was when the mortgage of the 
30th July, 1892, was to be redeemed. The 
deed in suitclearly provides that withoutthe 
payment of money due under it the mort- 
gagor will not be entitled to redeem the pro- 

erty mortgaged under the deed dated the 
Oth July, 1892, The deed is also described as 
p deed of “‘kumki" or " sar mazid " that is, a 
deed of further ge. These points 
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clearly indicate that the money was con- 
templated by the parties to be paid at the 
time of redemption. The learned Pleader. 
for the respondents contended that there 
was no time whatever fixed for payment in 
the deed and the money could have been 
paid by the mortgagor at any time that 
he liked. We are not concerned with the 
question whether the mortgagor could have 
paid the money whenever he liked to pay ; 
what we are concerned with is whether ihe 
mortgagee could have enforced the payment 
ofthe deed at any time that he liked. On 
this point I am clearly of opinion that the 
mortgagee could claim the money due 
under this deed only at the time of redemp- 
tion; otherwise there was no point in calling 
this deed to be a deed by way of “zar 
mazid.” If, therefore, the mortgagee could 
not claim the money béfore the redemption 
ofthe principal-mortgage, dated the 30th 
July, 18.2, the cause of action could not 
have arisan in favour of the plaintiff prior 
to redemption which was, as stated. dbove, 
effected by the compromise, dated the Slat 
January, 1921. The present suit was 
brought on the 5th November, 1924, within 
a yéar of the date when the redemption was 
effected, i ; 


Under Art, 65 of the Firat.Sch. to-thé 
Indian Limitation Act (IX of 1908) the 
period, of limitation for compensation for 
breach of a promise to do anything ata 
Specified time, or upon the happening ofa 
specified contingency isthree years reckoned 
from the date when the time specified arrives 
or the contingency happens. In the present’ 
case, in my opinión, the time for the pay-, 
ment being the date of redemption of tha 
principal mortgage the suit could be insti- 
tuted within 8 years of that date in case 
the money stipulated under the deed in 
suit was not paid at the said time. Iam, 
therefore, clearly of opinion, that the plea 
of limitation set up by the defendant haa 
xo force Iamesupported in the view which, 
I have taken by a decision of the late Court 
of the Judicial Commissioner of Oudh re» 
ported in Lal Behari v. Satgur Prasad (1). 
The appeal was decided by the Hon'ble Sir 
Louis Stuart, O. J,, then a Judge of the 
late Court. The learned Judge in & case 
similar to the one before me held that the 
cause of action fora simple money-decres’ 
arose under Art. 65 of the First Sch. to 
the Indian Limitation Act from the date 


(1) 38 Ind, Oas. 480, 3 O, Ia J Tle NG 
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when tlie mortgage was redeemed wholly or 
in part. | 

1, therefore, allow the appeal, set aside 
the decree of the learned Subordinate Judge 
and restore that of the learned Munsif with 
costa in all the three Oourts. I would, 
‘however, like to make a little modification 
in the decree passed by the learned Munsif 
and it is this that I would grant the plaint- 
iff-appellant a decree for the sum claimed 
against the assets of Rachhpal Singh that 
may have come into the hands of his 
son Nandan Singh and after his death into 
the hands of his sons, the defendants-re- 
spondents Dwarka Singh, Basu Singh, 
Bhagauti Singh and Deota Din Singh. 

. G.H. Appeal allowed. 
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Inam—Kamam service inam—Hnfranchisemeni— 
1205) of fresh oci ed of —C. a O (Act V of 
1 s 11, Expl. IV —Mortgage suti— Paramount tiile, 
whether might and ought to be set up—Res judicata, 
“The effect of enfranchisement of karnam service 
$nam is the doing away with the right or title to 
the property acquired before the date of enfranchise- 
ment. Fhe affect of issuing an tnam title-deed after 
enfranchisement in favour of a person is tantamount 
to Government resuming the tnam and re-granting it 
tu the person in whose-favour the title-deed is issued. 
When the Government resumes & service inam, all 
the interests of persons who have acquired title pror 
to the Haie of enfranchisement cease to have any 
effect, and'the person ın whore name the title-deed 15 
iem out ia tar Sardis oer UA ta E e of the 

tareat whi er persons. in the property 
VE pij of enfrenchisement. [p. 468, col. 2; p. 

col. 1. 

pg mata Jagannadha v. Veerabhatraya (1), fóllow- 


In a suit.on a mortgage, although the Court has 
jurisdiction to adjudicate on the paramount title of a 
person claiming adversely to the mo or and the 
mortgages if such a person is made a defendant to 
the suit, it is notbound.to do so if it considers it 
inconvenient or unnecessary to do so; in other words, 

has a discretion in the matter. [p. 471, col. 2] 

The omiasion of a person who is made a party to 
& mortgage sult to set up his paramount title does 
mot render the question of his title res judicata in a 
subsequent suit and debar him from setting up such 
Mio inasmuch aa: the engniry into such questions is 
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only a matter of discretion to the Court, in a mortgage 
suit and 16 caunot bs said that the matter was one 
which the party might and ought to have set up in 
such a suit, abid | 

Second appeal agninst the decree of the 
Oourt of the Subordinate Judge, Rajah- 
mundry, in A.B. No. 98 of 1922 <A. 8. No. 53 
of 19220n the file of the District Court, 
Godavari), preferred against a decree of 
the Court of the Additional District Munsif, 
Rajahmundry,inO 8. No. 15 of 1921 (O. 8. 
No. 596 of 1919, on the file of the Oourt of the 
Principal District Munsif, Rajahmundry). 

Mr. B. Somayya, for the Appellant. 

Mr. G. Lakshmanna, for the Respondent. 

JUDGMENT.—The plaintiff's suit 
is for a declaration that the decree 
passed in O. B. No. 2 of 1910 is not binding 
on him so far as the plaint property is con- 
cerned and for an injunction restraining 
the defendants from interfering with his 
possession and for incidental reliefs. The 
District Munsif passed a decree in plaintiff's 
favour. The Subordinate Judge on appeal 
held that the decree in O. 8. No. 2of 1110 
was binding upon the plaintiff und dis- 
missed his suit. The plaintiff has prefer- 
red this second appeal. 

The suit property was originally karnam 
service inam. lt was enfranchised in favour 
of the plaintiffs paternal uncle and title. 
deed, Ex. D, was issued on 16th October,1t05. 
Defendants Nos. 1 and 2 had mortgaged 
the suit property with other properly to 
the father of defendants Nos. 6 and 7 on 
26th July, 1897. Defendants Nos.6 and 7 
brought O. B. No. 2. of 1910 on the mort- 
gage and obtained a decree. They now 
have brought the property to sale. To 
O. 8. No. 2 of 1910 the plaintiff's uncle and 
the plaintiff, who was then a minor, were 
made defendants onthe ground that they 
were in possession of the property as 
lessees, The plaintiff's uncle is dead and 
the plaintiff has brought the present suit 
jor the reliefs above-méntioned. The 
learned Subordinate Judge has considered 
the question whether defendants Nos. 1 and 
2 had title to the property and whether 
that title was in any way affected by the 
enfranchisement. His view is epposed to 
the decision.of the Privy Council in Ven- 
kata Jagannadha v. Veerabhadraya (1). It is 
well settled that the effect of enfranchise- 


(1) 61 Ind. Cas. 667; 44 M. 645; 41 M. L J. 1; 34 
O. L. J. 16; 14 LW. 59; (1921) M. W. N. 401; 30 
L. T. 14; 26 O.W. N. 308; A L Ri 983 P. C. 66; 4i 
L A, $44 (P. O) ? 


[40 T. 0, 1987] 


mentof karnam service inam is the doing 
away with the right or title to the property 
acquired- before the date of enfranchise- 
ment. The effect of issuing an inam 
title-deed after enfranchisement in favour 
of a person is tantamount to Government 
resuming the inam and re-granting it to 
the peraonin whose favour the title-deed 
is issued. When the Government resumes 
a service inam all the interests of persons 
who have acquired title prior to the date 
of enfranchisement cease to haveany effect, 
and the peraon in whose name the title- 
deed is made out after enfranchisement 
geta it free of the interest which other per- 
Bong had in the property before the date of 
enfranchisement, It is, therefore, necessary 
in the case to consider whether defendants 
Nos. 1 and 2had any interest in the property 
and whether such interest was subsisting 
after the dateof the enfranchisement. The 
only question that needs consideration in 
this case is, is the plaintiff's suit barred 
by res judicata by reagon of the decision 

n O. 8, No. 2 of 1910, In that suit there 
Wi no adjudication on the title o£ plaintiff 
and his paternal uncle. The paternal uncle 
remained ez'parte and the guardian of the 
plaintiff did not adduce any evidence. 
They were made parties on the ground 
that they were in possession as lessees. 
The question of their title was notspecifical- 
ly raised. The Subordinate Judge held 
that it was necessary for the plaintiff and 
his uncle to have repudiated the character 


of lessees and to have asserted their own 


right andas they did not do so the present 
suit is barred by res judicaia. The question 
is whether this case comes within Expl. 
IV of 8. lL ofthe O. P O. Is the title of the 
plaintiff or his uncle a matter which might 
and ought to have been made ground of 
defence or attack in the former suit? If it 
was not a matter which might and ought 
to have been madea sound of defenos or 
attack in the former suit, then the plaintiff's 
Buit would not be barred. 


The view of the Allahabad High Oourt is 
that in a -mortgage suit the paramount 
title of a third party who claims adversely 
to the mortgagor and mortgagee cannot be 

_adjadicated upon. In Gobardhan v. Manna 
Lal (2) Bannerji aad Abdal Raoof, JJ., ob. 
served at page 585*:— 

"We must take it as settled law that in 

.& suit Drong by a mortgagee to pone ree 

48 Ind. Cas. 559; 40 A. 581; 16 A L. J 
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his mortgage a person claiming 4 title para- 
mount to the mortgagor and t 6 mortgages 
is not a necessary party, and the question 
of the paramount title cannot be litigated 
in such a suit.” 

The same view was held in a recent cage 

by the ‘Patna High Oourt. In Keshobati 
Kumart v. Satya Niranjan Chakrabarty 
@) Pie and Coutts, JJ., observed at page 
l * 
: “Tt is well settled that in mortgage nite 
the paramount title of parties other than 
the mortgagor or his representative-in-in- 
terest cannot be gone into." 

This is an extreme view, There is no 
thing in the O. P. O. which prevents the 
Oourt from adjudicating in a proper cass 
upon the titleof a person claiming adversely 
to the mortgagor and the mortgagee. It 
cannot, therefore, be said that the Oourt 
acts without jurisdiction if it decides 

ue D the title paramount of a thid person | 
who is made a party to the mortgage 
suit, This is the view of Sadasiva Iyer, 
in In re Obalampalli v. Ra hmanna 
(4) and & similar view wüs held by In re 
Krishnaswami Pathan (5). In Radha Kunwar 
v. Reoti Singh (6) the Lord Ohancellor in 
delivering the judgment of their Lordships 
of the Privy Council dbserved with refer- 
ence to certain person who set up adverse 
cliims to the mortgage property .and who 
had been made parties to the mor e suit: 

“Their Lordships think that this Joinder 
of these parties was irregalar, and that it 
could only tend to confusion.” 

It is clear, therefore, that, where the title 
could be conveniently tried the Oourt has 
jurisdiction to adjudicate upon the title 
paramount inthe mortgage suit, 

The leading case on this point is Jagges- 
war Dutt v. Bhuban Mohan Mitra (7). In 
that case Mookejee, J., after an exhaustive 
examinationof En nglish, Amerieanand Indian 
authorities held t persons claiming ad- 
versely to both the mo T and mortgagee 
were not necessary parties, Heobserved at 
pages 433 and 440]: — 

“It is not competent for the mortgages 
to make as party defendant, one who 

(3) 47 Ind Oes. 179; (1018) Pat 305. 

1 22 Ind. Cas. 076; (1014) ur N. 623. 
b 8 Ind. Gas 885; a T. 173. 
6) 35 Ind. Cas. 939; 38 A. 488; 14 A. L. J. 1002; x 


0. N 1279, 20 M. L. T. 211; E T 7 
L, 
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claims adversely to thetitle of the mort- 
gagor and mortgagee, He is a stranger to 
the mortgages, hag no connection with the 
mortgage, and as his adverse claim of title 
cannot in any way be affected by the 
mortgage suit, in which he has no interest, 
he cannot be made a party for the purpose 
of litigating euch claim of title. This view 
appears to us to be well founded on principle 
and is not only sustained by a fair and reason- 
able -interpretation of the language of s. 
85 of the Transfer of Property Act, but 
is,8s will presently be shown, supported by 
& considerable body of authorities ...The 
plaintiff, therefore, cannot very consistently 
make sucha stranger, who has no privity 
with him, a party to his suit to enforce the 
security.” $ 

The case in Srimanta Seal v. Bindubasini 
Das (8) to which Mookerjee, J., was a party 
is strongly relied upon by Mr. Lakshmanna 
for his contention that the plaintiff's suit 
is barred by-res judicata. In thatcase the 
plaintiff sued for confirmation of possession 
upon declaration of title and for an injunc- 
tion to restrain the execution of the decree, 
The suit property was an occupancy hold- 
ing which belonged to a family of Kundus. 
In execution of .8^ money-decree their 
right, title and interest waa sold on 15th 
- December, 1908. The purchaser obtained 
delivery of possession on 30:h January 
following. On 16th February the purchaser 
assigned the holding. The mortgagees in- 
stituted asuit to enforce their security and 


made the plaintiff a party to their suit. 


“The suit was decreed on 27th February, 
1914, and the preliminary decree was made 
absolute on 29th September, 1915. On 
14th August, 1911, the plaintiff commenced 
the present suit on the ground that the 
mortgage was inoperative because the hold- 
ing was non-transferable, that the decree 
passed theregn was.equally inoperative and 
that he had acquired a title independent of 
the-mortgage under asettlement from the 
a a landlord taken on the lst Septem- 
ber, 1910. The lower Oourts dismissed his 
guit.". The High Court held that his suit 
was barred by a previous suit. Mookerji,J , 
observed at page 185* :— 


“Here the plaintiff was a defendant in 
‘the mortgage suit. He had a two-fold 
‘gharacter ; as purchaser of the equity of 


(8) 76 Ind. Cas. 517; $8 O. L. J. 18$; A. L R.1924 
Oal. 138. 
“#Page of 38 O. L, J.—[Ed.] 
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redemption, he was properly before the 
Oourt; as settlement holder from the supe- 
rior landlord, he could set up a defence 
that the mortgege could not be enforced 
against the property in his hands. He did 
not take that defence, and the reault was 
that a decree was made for sale of the mort- 
gaged property in his presence. The decree 
ig operative against him and he will be 
bound by the result of the sale in execution. 
In the present litigation, he seeks to avoid 
the decree and to make it inoperative, 
though it was passed in his presence and is 
obligatory upon him. Olearly such a course 
is not permiseible....... » 


In that case the plaintiff contended that 
the mortgage itself was inoperative. He 
should have set up that defence in the 
mortgage suit itself to which he was a 
party. Where a person who is not a party 
to the mortgage but is added as & defendant 
to & mortgage suit seta up the plea that the 
mortgage is inoperative, he is bound to 
prove it and if he does not and if a mort- 
gage decree is passed, it must be held that 
his pleais found against. The casé would 
be different where a third person claims the 
property as his independently of the mort- 

ogor and mortgagee. Itis unnecessary in 
ia case to contend that the mortgage is 
inoperative for the mortgagor had no title 
to the property and any transaction by him 
with regard to the property would not in 
any way affect the real owner. This case is 


— 


1 


distinguishable from the present inasmuch - 


‘ag the plaintiff herein relies upon a title 


independently of the mortgagor and the 
mortgagee and does not merely contend 
that the mortgage is inoperative The 
cases in Hare Krishna v. Robert Watson & 
Co. (9), Nafar Chandra Kundu v. Ratna- 
mala Debi (10) and Bhaja Chowdhury v. 
Chuntlal Marwari (11), do not help the re- 
spondents. In Hare Krishna v Robert 
Watson & Co. (9), Maclean, O. J, and 
Banerjee, J., held that the Oourt had juris- 
diction to try at the instance of the assignee 
of the equity of redemption the issue whe- 
ther the mortgage was invalid as against 
him. In Nafar Chandra Kundu v. Pane. 
mala Devi (10), Mookerjee and Teunon, JJ., 
held that "the general rule that & question 
of paramount title cannot be properly in- 
vestigated in a mortgage suit is subject to 
exceptione." In Bhaja Chowdhury v. Chuni- 


(9)8 0. W. N. 365. < 
(10) 7 Ind, Oes. 921; 13 O. L. J. 85; 15 O, W. N. 66, 


(89 I. ©. 1937] 


lal Marwari (11), Mookerjee, J., observed:— 

“The question is notone of jurisdiction, 
but rather of the form of litigation of the 
scope of its inquiry; in other words, to use 
the language of Mr. Justice Gray in Hefner 
v. N. W. Mutual Life Insurance Co. (12), 
the question, whether this issue should be 
determined in the present suit to enforce 
the mortgage or in a separate action, was a 
question of multifariousness or of conveni- 
ence, affecting the discretion only and not 
the jurisdiction of the Court." 

Nilakant Banerjie v. Suresh Chandra 
Mulick (13) is distinguishable from the 
present case. In that case one Khogendra 
applied to be made a party to a mortgage 
suit. He sets up a paramount title to the 
mortgage property. He was dismissed from 
the suit with costs. In asubsequent suit 
Khogendra's representatives set up a right 
to redeem the mortgage. Their Lordships 
observed at p 423*. 

"If Khogendra had accepted the position 
of & person who was entitled to redeem, 
then, so far from his claims not being con- 
veniently tried in that suit, he was (apart 
from the doctrine of lis pendeng) & necessary 
party to that suit, and his claims could 
not be conveniently or properly tried in 
any other suit; but, not accepting that 
position, his claims were tried in that suit 
so faras concerned the question whether 
orno he was entitled to redeem, and it 
was held on his own showing that he was 
not entitled to redeem, and on that ground 
he was dismissed.” 

His title to redeem having been found 
against, he is not entitled to a subsequent 
guit to set up the right to redeem the mort- 

ge. In Pumulli Manakal Narayanan 
Nambudeipad v. Venkitajela Atyar (14) it 
was held that it would not be irregular 
in a suit for redemption for the mortgagor 
to join as defendants persons who claim 
the property adversely to himself. 

I think from the above cases the following 
proposition may be deduced :— 

1. A person claiming adversely to the 
mortgagor and mortgagee is not a necessary 
party to a mortgage suit. Ifheis madea 

. party he can get himself dismissed from 
the suit. 

(1) 5 0. L.J 95, 110. W. N. 284. 

18) (1887) 123 U B. 747; 31 Law. Ed. 308 

tis) 12 O. 414, 12 L A. 171; 0 Ind. Jur. 439; 4 Sar. 


P. O. J. 685, 6 Ind. Deo. (x. s.) 281 (P. 9) 
NO 40 Ind. Cas. 414; (1817) M. W.N. 417; 5L W. 


“*Page of 12 O—c[HEd] TT 
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2. If the mortgagee makes a persón 
defendant who has not derived title from 
the mortgagor on the grouád that he is in 
possession of the mortgage properties such 
person is not a necessary party and need 
not defend his title to the property. 

3. Ina redemption suit by the mortgagor, 
a person in possession of the mortgage pro- 
perty canbe madea party if it would be 
convenient to adjudicate on his title in that 
suitfor redemption which is really one for: 
possession. oe ay 

4, Any person interested in the redemp- 
tion of a mortgage isa necessary party to 
the mortgage suit. 

5. TheCourthasjurisdiction toadjudicate 
on the paramount title of à person claim- 
ing adversely to the mortgagor and the 
mortgagee if such a person is made a defend- 
ant to the suit.’ 

6. The Oourt is not bound to adjudicate 
on thetitle paramount of a third person 
if it considera it [inconvenient or unneces- 
sary to do so; in other words the Oourt has 
a discretion in the matter. 

Under O. XXXIV, r. 1, all persons having 
an intereset inthe mortgage security or in 
the right of redemption shall be jotned as 

arties to any suit relating to the mortgage. 

ns, 85 ofthe Transfer of Property Act 
the clause is “persons having an interest in 
the property comprised in the mortgage," 
The change in the wording is adversely 
made. Only the persons who are intereat- 
ed in the mortgage security or in the right: 
of redemption should be joined as parties. 
The person who claims a paramount title 
to the mortgage property need not be 
made a party. The change in the wording 
was evidently made to set at rest the 
conflicting views of the different High 
Courts on the point, When it is a matter of 
discretion withthe Oourt toadjudicate or 
not upon the paramount title of a third 
person, can it be said that the matter is one 
which comes within Expl. IV ofs.11. Expla- 
nation IV refers toany matter which might 
andought to have been made & ground of de- 
fence or attack in the former suit. The word 
"and" makes the meaning clear. Where it is 
entirely in the discretion ofthe Court to 
allow the paramount title of & third person 
tobe gone into or not,it cannot be said 
that it is& matter which might and ought 
to have been made a ground of defence or 
attack in the former suit. Explanation IV 
tos. 11, O. P. O.,:does not apply tothe case 
as the plaintiffs title te the suit property 
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need not have been made a ground of 
defencaor attack in the former suit, I 
hold that the plaintiff's suit is not barred 
by res judicata by reason of thé decisionin 
0. 8. No. 2 of 1910. 

In the result the second appeal is allowed 
and the decree of the Subordinate Judge 
is set aside and that of the District Munsif 
restored with costs here and in the Oourt 
below. 

Y. N. V. 

A, N, A, 


Appealallowed. 


OUDH CHIEF COURT. 
SnooND Orvit APPHAL No. 42 or 1926, 
November 30, 1826. 

Present :—Mr. Justice Misra. 
TEGH BAHADUR KHAN-—DBFBNDANT— 
APPHLLANT 


Tersus 
NAKKO KHAN AND ANOTHBR—PLAINTIFPS, 
YASIN KHAN AND oTaRRs— 
DnraNbDANTS—HRBS3PONDBNTS. 

Family arrangement—Agreement belween members 
of family—Application to Revenus Court to record 
agresment—- Family setilement—Agreement, validity of 
—Hatoppel of parties from questroning settlement 

Where all the members of a family after the death 
of ths last owner of the property jom together in 
filing an application for mutation of names and 
request ths Revenue Oourt to enter the names of all 
of them in the Revenue Records, s, they must be deomed 
to have arrived at what ma adr ins as a sari 

putes, . 413, 


&'rangament settling their 
col 2, p 474, col. 1.] 

In order to make a valid and binding family arrange- 
ment it is not necessary that all the members of 
the family must be paries to it. [p 474, col. ms 

The parties to n agresment evidencing a mily 
arrangement topped from setting up any clam 
inconsistent wit. gies an ent even if it was 
based on mistaken recognition of an oxisting right 
of the persons setting up the claim [p. 474, col 2.] 

Àn agreement of the oo of a family arrangement 
doss not re,uire either writing or registration. [p. 
418, ool. L} 

Second civil appeal against a decree of 
the Subordinate Judge, Saltanpur, dated 
the 14th October, 1925, confirming that of 
the Munsif, Sultanpur, dated the 18th De 
cember, 1924. 

Mr. Ali Zaheer, for the Appellant. 

Mr. Zahur Ahmad, for the Respondents, 

JUDGMENT.—This is an appeal by 
defendant No. lin a suit brought by the 
plaintiffs against bim and other defendants 
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for declaration of their right in respect ofa 
certain property and also for a decree for 
possession in respect thereof. The property 
in suit consists of #rd share in Khata Khe- 
wat No. 1/5, measuring 5 bighas, 3 biswas 
and 14 biswansis and one house No. 39/37 
situate in village Ferozepurkalan, Dis- 
trict Sultanpur. The plaintiffs are Nakko 
Khan and Mazhar Khan, sons of one 
Shahadat Khan and the principal defend- 
ant who is the appellant in this Oourt ig 
one Tegh Bahadur Khan, son of Sahibazad 
Khan. The plaintiffe-respondenta brought 
their suit on the allegations that the pro- 
py in suit belonged to one Bakhsh Khan 

achgoti, in whose family there was a 
eustom by virtue of which daughters and 
daughters’ sons were excluded from inherit- 
ance and that the reversionera succeeded 
irrespective of their being nearly or remote- 
ly related to the ancestor, whose property’. 
they wereentitled to claim. It was alleged’ 
that the said Bakhsh Khan died 13 
years ago without leaving any male issue: 
and that Musammat Shaquran, his widow, 
succeeded to the property left by him, who’ 
herself died in 1907. The plaintiffs alleged 
that they were some ofthe reversionary 
heirs of Bakhsh Khan, husband of Musam: 
mat Shaquran, and were, therefore, entitled 
toa decree of $rd share in the ‘property 
left by Bakhsh Khan. 

The defence raised in the suit was to (Lo 
effect that the plaintiffs being remote rever- 
sionera of Rakhsh Khan when compared to ’ 
the defendant were not entitled to any 
decree. The custom set up by them was 
denied. In replying the plaintiffs pleaded: 
an agreement among all the reversionary: 
heirs that had been arrived at soon after 
the death of Musammat Shaquran to the 
effect that they were all to be treated as. 
entitled to the property left by her and; 
which belonged to her husband irrtespective' 
of the consideration whether they were’ 
related in a near or remote degree, The 
contention was to the effect that by virtue: 
of this agreement the defendant No. 1 was 
estopped from denying the title of the 
plaintiffs to the property in suit. 

The learned Munsif of Sultanpur, who - 
tried the suit, overruled the plea of custom,’ 
but held- that the agreement set up by the 
plaintiffa had been established and that 
the defendant No: 1 was estopped from- 
denying plaintiffs’ title to the property in. 
suit, On these findings he decreed the’ 
plaintiffs’ claim, 
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On appeal the learned Subordinate Judge 
of Sultanpur came to the same conclusion 


and, therefore, dismissed the defehdant’s 


appeal. The defendant No. 1 has now come 
to this Court in Second appeal. 

The principal point which was argued on 
behalf of the defendant-appellant before 
me was to the effect that the agreement 
set up by the plaintiffs in reply to the 
defence raised by the appellant could not 
be retognised in law and there being no 
agreement in writing &ud registered no 
title had been ereated.in favour of the 
plaintiffs and they could not, therefore, 
succeed on the basis of the said agreement, 
It was also argued by the learned Oounsel 
appearing on his behalf that the agreement 
being one that could not be recognised in 
law, there could be no estoppel in the way 
of the defendant to deny the.plaintiffe' 
title. In reply it was urged by the learned 
Pleader for the plaintiffs that the agree- 
ment being of a nature of the family ar- 
rangement did not require to be in writing, 
nor did it require to be registered. He also 
relied upon the ple& of estoppel raised 
by his clients (plaintiffs) in the Oourt 
below. 

Regarding the first argument I am of 
opinion that the agreement was ly of a 
nature of a family arrangement and, there- 
fore, did not require either. writing or 
registration. This principle has been con- 
Biatently recognized both by the Allahabad 
High Oourt and by the late Oourt of the 
Judicial Commissioner of Oudh in a series 

. Of cases, which 1am now going to quote. 
Ta Kokla v. Peary Lal (1) it was held by 
Richards, O. J., and Banerji, J., that where 
petitions were made in tle course of muta- 
tion proceedings pending in a Revenue 
Court showing that the parties settled their 
differences by enteringintoa family arrange- 
ment, that was embodiedin the application 
presented by them tothe Revenue Court, the 
application could not be considered to 
be one that required registration and was, 
therefore, admissible in evidence even if 
not registered. In Daya Shankar v. Hub Lal 
(2) the same view was upheld. In Dilipat 
Singh v. Kashi Nath (3), Mr. Lindsay, J. O., 


(now Mr, Justice Lindsay) held that where- 


several members of a family made a settle- 
ment of their dispute, each one relinquish- 
ing his claim in respect of the property 
d 21 Ind. Oes, 29; 35 A. 502, 11 A. L. J. 785. 
3 


37 Ind. Cas. 497; 37 A. 105; 13 A. L. J. 21. 
24 Ind, Gas, 012; 17 0, Q, 108, 
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not falling to his share and recognizing the 
rights of the others, as they had previously 
asserted it, to the portions allotted to them 
respectively, the transaction should he 
called 4 family arrangement and must be 
upheld as such. The learned Judge ob- 
served in that case that the teat of such an 
arrangement was that it constituted a rev 
cognition of pre-existing title and not that 
the parties derived any title from each 
other. The ruling of their Lordships of the 
Privy Oouncil reported as Khunt Lal y, 
Kunwar Gobind Krishna Narain (4) was 
followed in support of the decision. In 
Satrohan Lal v. Nageshar Praead (5), which 
was a decision of a Bench of the late Court 
of the Judicial Comrhissioner of Oudh con- 
sisting of Messra. Lindsay and Stuart (now 
Mr. Justice Lindsay and Sir Louis Stuart, O, 
J.,) it was held that where a binding family 
arrangement had been arrived at by way of- 
compromise it could not be considered that 
it was anything more than an admission or 
acknowledgment of title already in existe 
ence and that, therefore, such arrangement 
did not require registration. The same view 
was held in two cases decided by the same 
Court (vide Shankar Singh v. Kalka Baksh 
Singh(6) and Gandharp Singh v, Nirmal Singh 
(7).| In the last of these’cases the learned 
Judges weat to the extent of holding that 
in order to validate a family settlement it 
was not necessary to establish that there: 
was on existing dispute. It was aufficient. 
in the opinion of the learned Judges to 
recognise the validity of a family arrange- 
ment if it was shown that there was a 
possibility of future dispute, which might 
result in ganon and that such possible 
litigation had been avoided and the family’ 
property consequently preserved. I may 
also refer_toan earlier case, decided by Mr, 
Lindsay, J. O, and reported in Ram Sarup. ° 
v. Bindeshuri (o). ee i 
After considering all thesé authorities it 
appears to me to be quite plain that when 
all the members of the family of Bakheh 
Khan aftér the death of. Musammat Bhagu- 
ran, joined together in filing their applica-, 
tion for mutation of names asking the 
Revenue Oourt to enter the names of all; 
4) 10 Ind Oas. 477; 33 A. 356,15 O W. N. 545: & 
A. L J. 55%; 13 0 L J. 575; 13 Bom. L. R. 437, 1 


L T. 25; (1911) M. W, N. 43z, 21 M. L. J. 045; 
LA. 87 (P. O). ; ; 
) 351nd Cas. 770,.18 0.0. 75; 3 O. Le J, 339, 7; 
) 39 Ind. Cas. 545; 21 O. O. 348. E 


7) 54 Ind. Cas 323; 22 O. O. 300; 6 O. L, J. 529, ~*~ 
(8).27 Ind, Cas, 038; 2 OL, J. 67; 18 O, O, 51, = 
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of them in the Revenue Itec3rds, they must 
be deemed to have arrived at what may be 
styled asa family arrangement settling all 
their future disputes. This is evidenced 
by Ex. 5 and the statement recorded in the 
Revemue Court, which is Ex 6. It was con- 
tended before me by the learned Counsel for 
the appellant that the respondents should 
not be allowed to sst up a case of a family 
arrangement inasmuch as such a plea had 
not been sei up by the plaintiffs in the 
Courts below. In my opinion this argu- 
ment is ofnosubstance. Ifthe plaintiffs 
setup an agreement, which was pleaded 
to operate 83 an estoppel in the way of 
the defendant No. 1 from denying the title 
of the plaintiffs, and that agreement could 
be deemed to be of a nature of family 
arrangement, Ido not see why the plaintiffs 
should not be allowed to treat this as a 
family arrangement. It was argued that 
the arrangement could not be considered 
of the nature of a family arrangement, 
since all the members of the family were 
not established to be parties to it, I must 
reject this ground for two reasons: firatly, 
“that it is amply established from the evi- 
deace on the record, to which the Courts 
below have referred in their judgments and 
which is both oral and documentary that 
the arrangement was arrived at among 
all the reversionera of Bakhsh Khan second- 
ly, that it is not, in my opinion, neceasary 
that in order to makea valid and binding 
family arrangement all the members of the 
family must be parties to it. I do not see 
any force in this last contention. If soma 
members of the family settle their disputes 
by arriving. at & settlement among them- 
selves there is no reason why that settle- 
ment should not be considered to partake 
of the nature of family arrangement: For 
these reasons I hold that the plaintiffs- 
respondents have succeeded in establishing 
a valid and binding family arrangement, 
which was arrived at among all the mem- 
bers of the family of Bakhsh Khan on 
the death of his widow Musammat Bhaquran 
to the effect that they would be entitled 
to claim their respective shares in the pro- 
perty of Bakhsh Khan irrespective of 
the coneideration, whether they were nearly 
or remotely related to the said Bakhsh 


Khan. 1 

Reparar E the pleas of estoppel it was 
urged, by the learned Counsel for the appel- 
lant that if the agreement was invalid- in 
law, the very basis on which the plea of 
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e3toppel could be founded must be deemed 
to hive been destroyed. I have already 
decided that the agreement relied upon 
by the plaintiffa-respondents was a good 
and valid agreement and consequently the 
contention raised by the learned Counsel for 
the appellant must fail. 


It was also contended by him that the 
plaintiffs respondents could not succeed in: 
their claim merely upon the basis of the 
plea of estoppel and no decree. could be 
passed in their favour until they had 
established ` their title independently of the 
agreement as one based ona transfer from 
defendant No. 1, who had been held to be 
the person really entitled to the property. I 
regret I cannot accept this view. In Bhag- 
want Singh v. Rajja Singh (9) the plaintiffs 
of that sait had joined the defendants as 
plaintiffs in a previous suit for possession 
in respect of a certain property. The de- 
fendants had incurred expenses in the 
litigation. Subsequently after the decree 
had been passed the plaintiffs brought a 
suit against the defendants for recovery 
of those shares which the latter had ob- 
tained in the previous litigation. It was 
held by Lindsay, J. O, that the plaintiffs 
were estopped from denying the title of 
the defendants and thereby claiming the 
property. In Sheoambar Singh v. Balbha- 
dra Singh (10), Kanhaiya Lal, A. J. O., took 
the samo view. Inthat case it was estab- 
lished that the nephews and grand-nephews 
had agreed to unite and claim the property 
from the daughters and to divide it among 
themselves. ‘T'he decree had been obtained 
andthe property was divided without any 
consideration whether any of the claimants 
were nearlyor remotely related to the person, 
whose property they had claimed. The' 
nephews after obtaining the decree set up a 
claim in respect of the entire property, ob- 
tained both by the nephews and grand- 
nephews on the ground that they being 
nearer collaterals of the deceased were’ 
entitled to inherit the estate in preference 
to the grand-nephews, It was held that 
nephews were estopped from setting up 
the claim by virtue of the agreement 
entered into between them and the grand- 
‘nephews, whether that agreement was 
based on correct or on mistaken recognition 
of an existing rightof the grand-nephewa. 
In my opinion, therefore, the plaintiffs are 


9) 9 Ind. Cas. 415. te 
0) 28 Ind. Cas. 357, 3 O, L. J. 137; 18 O. O. 61. 
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entitled to base their claim upon a title 
recognized by the defendant-appellant and 
which he ig now estopped from denying. 
In my opinion it makes no» diffarance whe- 
ther the persons against whom the estoppel 
is urged happen to be the defendantstor the 
plaintiffs. 

In the case before me the person against 
whom the estoppel is urged happens to 
be the defendant, whereas in the two cases 
quoted by me above the persons against 
whom the estoppel was successfully pleaded 
happsned to be the plaintiffs. If the title 
of a plaintiff in a cass in respect of a 
certain property has been admitted by the 
defendant or if the defendants’ title has 
been admitted by the plaintiff and either 
of the parties to the case is estopped from 
denying the title of the other, it appears 
toms to bs difficult to perceive any dis- 
tinction in the two cases, It was laid 
dowa by their Lordships of the Privy 
Council in Muhammad Imam Ali Khan v. 
Husain Khan (11) that where the plaintiff 
could not be considered to be barred by 
any rales of estoppel his title was enough 
to give him a decree, Their Lordships ob- 
aerved in that case on page 10U*: “If then 
there is no transfer, no estoppel, no bar 
by time, no trast, why should not the 
plaiatiff assert his legal righte, whatever 
he may, in igaorance of the facta or in defer- 
ence to his uncle or for any other cause 
not iojurious to the defendant, have ad- 
mitted ?" 

As I have stited above, it appears to m3 
that if& plaintiff can assert his claim toa 
pirticalar property, there bsing no estoppel 
in his way, and if hs is entitled to a 
decree in respect of the property to which 
he is legally entitled. I do notsee any 
reason why the plaintiff, whose title has 
besn admitted by the defendant and 
which title the latter is estopped from 
denying should not be given a decree in 
his favour. 

The appeal, therefore, fails and is dis- 
missed with coste. 

G H. 


A. N. A. Appeal dismissed. 
(11) 28 O. 81; 25 I. 4.101; 2 O. W N. 737, 7 Sar. P. 
O. J, 432; 15 Ind. Dec. (N. 85) 656 (P. O)) 
"* Page of 26 O.—[Ed ] 
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MADRAS HIGH COURT. 
BacouNp OivIL Appaat No. 245 or 1924. 
September 30, 1926. 

Present; —Mr. Justice Devadosa. 
Tun SEORETARY or STATE gor INDIA 
REPRASANTAD BY THR OOLLEOCTOR 
or ANANTAPUR—Daranpant— 
APPELLANT 


versus 
K. SUBBA RAO —PLAINTIFE— 
R88PONDHNT. 

Madras Irrigation Cess Act (VII of 1865), s. 1— 
Water springing from Gorernment poramboke land— 
User for ovsr 60 years by ryotwari tenant—Water-ceas, 
whether Isviable. 

Water which naturally springs up from under- 
ground in Government poramboke land without its 
source being in any way traceable to any of the sources 
of watar mentioned in B8 1, Madras Irrigation Oos Act 
of 1865, and which has been used by & otwart 
tenant for over 60 years through a channel to irri 
le to be assessed to wator-ceme 
under the Act. [p 476, ool 1.) 

There is no in law to prevent a ryotwart 
tenant from acquiring a right of easement by pre- 
scription against -Government provided the user ful- 
fills the conditions necessary for the purposes of mak- 
ing out an easement by prescription. [ p.478, ools. 1 & 2] 

Second appeal against a decree of the 
District Court, Anantapur, in A.8. No. 7 
of 1922, preferred against that of the Court 
of the District Mansif, Anantapur, in O. 8. 
No. 176 of 1920. š 

The Government Pleader, for the Appel- 
lant. 

Mr. V.S. Narasimhachariar, for the Re- 
Bpondent. 


JUDGMENT. —The only point in thia 
case is whether the Government is entitled 
to levy water rate on the extent of wet 
cultivation on the lands in plaintiff's occu- 
pation. The source of supply isa spring 
in Government poramboke land and the 
water is taken by means of a channel to 
the plaintiffs land. The plaintiff's case ig 
that he and his &ancestora have been using 
the water of thespring taken through the 
channel for over 80 years. The finding is 
that the enjoyment has been forover 60 
years. Both the lower Courts have given 
a decree to the plaintiff and the Secretary 
of State has preferred this second appeal, 

The contention of the learned Govern- 
ment Pleader is that the Government is 
entitled to levy water-cess under Act VII 
of 1865, whatever may be the source of 
irrigation. Here the channel marked A, B, 
O. in the plan along which the water flows ig 
said to have been dug by the plaintiff's 
ancestors and it is also alleged that the 
source of the spring is in a well or ditch 


418 


sunk by the plaintiff's family. The water 
wells up from the ground and flows through 
the channel to the plaintiff's land. It is ai- 
mitted that there is no source of water— 
any work or sny construction—near the 
spring. The water s3ems to well up from 
underground and flow throagh the channel, 
The contention of the appellant is that 
the water wells up in Government poram- 
boke land and is. baken along a&-ehannel 
which is algo in poramboke land and, there- 
fore, the Government is entitled to levy 
water cess, The plaintiff's contention is 
that the channel was oonstructed by hia 
‘ancestors, and’ he has been taking water 
. from the spring for the last 80 years. The 
question is whether the source of the. water 
could be brought withins. lof Act VII of 
1865. Section 1 (a) is in these terms:— 
' "Whenever wateris supplied or used 
for purposes of irrigation from any river, 
stream, channel, tank,or work belonging 
BO ian aa g . 
nd a. 1 is as follows :— 
a Kas water by direct or indirect 
flowor by percolation or drainage from 
any such river, stream, channel, tank or 
work from or through adjoining land irri- 
ates any land under cultivation or flows 
nto a reservoir and is thereafter used for 
rrigating, eto." . 
à it admitted that’ the water does not 
come from any river, stream, channel, tank 
or work belonging to or constructed by 
Government and also that the water of the 
7 spring is not by percolation, direct or in- 
direct by flow or damage from any river, 
stream, channel or tank or work from or 
through adjoining land. Beeing that there 
is no river or stream or ohannel belonging 
to Governmentor any work constructed by 
Govérnmant which can be taken as the 
gourca of supply to the spring, 8. 1 cannot 
apply. Where Water springs up from 
underground and that is used by a ryot 
for over 60 yeara, the question is whether 
he acquires a right of easement to the free 
flow of water without being subject to the 
provisions of the Irrigation Uess Aot. It 
is contended for the appellant that there 
could be no right of easement in the case 
of a ryotwari tenant aginst Government. I 
am unable to uphold this contention. Every 
yot can acquire by prescription title 
against Government and if he could acquire 
prescriptive title against the Government 
hə could alas acquire & right of easement 
ügalnst Goverdmeat provided the user: 
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fulfills the conditions which are necessary 
for the purposes of making out an ease- 
ment by prescription. In this case the 
finding is that the water of the spring 
has been used for over 6) years to irrigate 
the plaintiff's lands. That being so, the 
Government is not entitled now to levy 
wa&ter-cess on the portion cultivated with 
the help of the water of the spring, The 
bed of the channel having been enjoyed by 
the plaintiff for carrying the water for over 
60 years; issubject to the easement right 
of the plaintiff. The only question, there- 
fore, is whether the water which springs 
up from below can be brought within s. |, 
I have no hesitation in holding that water 
which naturally springs up from under- 
ground withoutitssource beingin any way 
tracaable to any of the sources of water 
mentioned in s. l cannot be the subjeot.of 
assessment under the Irrigation Oess Act. 

dt is unnecessary in this view to con- 
sider the case relied upon by both sides 
Chinnappa Mudaliar v. Sikka Natkan (1) 
and Kesari Venkata Subbiah v. Secretary of 
Btate (2). ; 

‘In the result the second appeal fails and 
is dismissed with costs. 
"y. N. Y. Appeal dismissed, 


) 21 M. 36; 10 M L. J. 219. 
2) 20 Ind. Cas. 801; 14 M. L. T. 131, 


ALLAHABAD HIGH COURT. 
Exsoorion SnooND APPHAL No. 63 oF 1926, 
October 22, 1928. 
Present: —Mr. Justice Kendall. 
LAKHMI OHAND—Dnaoraa-Hotpar— 
APPRLLANT 
Versus ` 
. KEDAR NATH—Jupamant-Dasroz— 
RB3PONDBNT. : - 
Insolvent Debtors Act, 1848, (11 & 18 Vie, c. A 
2. 8—Undischarged insolvent—Property urred sub- 
uently—Bona fide purchaser, position of, 
Where & person has bsan declared an insolvent 
under the Insolvent Debtors Act and has not been 
discharged, he can enter into transactions deali 


- with property acquired by him subsequently whi 


vests in the Gourt under s. 7 of the Act, but he does 
80 only as an agent of the Court until the assignees 
intervenes. The title to the property vesta in the 
Court or the Official Assignes, but if the insolvent 
enters into transactions with other persons, which 
tradsactions aro bona fide and for valuo so far as the 


[9] LO. 1927] LAKHMI OHAND Y. 


Other parsons are concerned, the Court and ihe OM- 
cial Assignee will not be able to rapudiate those trans- 
actious to tho detriment of the persons who have 
entsred into them with the insolvent. [p. 477, col 2; 
p. 478, col 1] 


Execution second appeal against a decree 
of the District Judge, Agra, dated the 26th 
August, 1925. . 

r. S. K. Dar, for the Appallant. 
- Mr. N. P. Asthana, for the Rsspondent. 

JUDGMENT.—This is an appaal 
Bgainst-the order of the District Judge of 
AS pete aside the order of the Second 
Additional Subordinate Judge eos 
aa objection of the jadgment-debtor, name 
Kadar Nath, to the execution of a decree 
against him. The deoree-holder is the pre- 
sent appellant. 

The circumstances of the case are briefly 
as follows :— 

Taos judgma3it-debtor, Kedar Nath, wag 
declared an insolvent under the Iasolvent 
PDabtors Act of 1818, and has not been 
dischargel. Ths deeree holder is applying 
to execute his decree by attaching the 
jaigment-debtor’s property acquired after 
the insolvency, bat has not issued notice 
to the Offizial Assignee. The claim of the 
judgment-debtor in the first Court was 
that the decree could not be executed with- 
cut making the Official Assignee a party to 
the proceedings. The first Court relying 
on a decision ofthis Court published in 
Chhote Lal v, Kedar Nath (1), allowed the 
gbjeotion. The learned District Judge 
decided that the first Oourt had been 
misled by that decision, and allowed the 
appeal; buat at the same time directed that 
a copy of his order shoald ba sent to the 
Oficial Assignee. 

In view of the decisions quoted on either 
side, the legal position is at first sight 
somewhat dificult.. Under s. 7 of the 
Indian Insolvency Act of 1848, the Court of 
Insolvency may order that all the estate 
and effects of the petitioner at the time of 
the petition and also all future estate ete., 
shall vest inthe Official Assignee and it has 
never been denied that such an order was 
made in the present case. A series of 
ralings have been quoted on behalf of the 
appellant in the present case to show that, 
in spite of this provision of the Act, the 
. judgment-debtor does, nevertheless, retain 
an interest in his property. Thus, in 
Chhote Lal v. Kedar Nath (1) a Bench of 
this Court held that, inspite of the fact 

(1) 84 Ind. Cas. 280; 23 A. L., J. 455; 46 A. 565; A, 
LB, 1934 ALL 703; L, R.5 A, 499 Oiv.. E 
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that the future property of an insolvent 


KADAR NATH, 


‘under this Act was to vest in the Official 


Assignee, the insolvent had power to-dis- 
poss of any property that he might acquire 
after being declared ‘aa insolvent, 
and also that persons dealing with him 
bona fide and for a consideration were to be 
discharged from making a further pay- 
ment to the Odicial Assignee, provided the 
transaction took place before the Official As- 
sigoeeintervened and claimed the property 
on behalf of the insolvent/'s estate. That 
order. was p33sed after a consideration of 
various rulings to the same effect, including 
Alinahmad Abdul Hussain v, Vedlal Dev- 
chand Parekh (2) and Cohen v, Mitchell (3). 
These decisions show clearly that a bank- 


rapt, who has not obtained his discharge, ' 


may enter into transactions in respect of pro- 
perties acquired after the bankruptcy, and 
that until the trustee intervenes, all such 
transactions with any peraon dealing with 
the bankrupt bona fide and for value, and 
whether with or without knowledg: of the 
bankruptog, are valid against the trustee, 
On what principle are these decisions 
based? Ths learned District Judge appears 
to have considered that they were based on 
the principles of equity only, and he has 
not dealt with the principle of law under- 
lying the decisions on which the decree- 
holder-appellant comes into Court, which 
is said to be that the judgment debtor 


himself, though he has been declared inaol- ` 
“went, still retains an interest in his pro- 


perty in spite of the provisions of the 
Act by which the title vesta.in the Official 
Assignee. The principle ‘relied on in the 
case of Cohen v. Mitchell (3) appears .to 
me as follows:—The bankrapt can atill 
enter into transactions dealing with the 
property which vestain the Oourt; but he 
only does so as an agent of the Oourt, 
unless and until the Oficial Assignee inter- 
venes. The title tothe property still vests 
in the Oourt or the Official Assignee as 
indeed is shown by the provisions of the 
Act to which I have already referred; and 
to this extent I agree with the lower Ap- 
pellate Court but if the insolvent enters 
into transactions with other persons, which 
transactions are bona fide and for value so 
far as the other persons are concerned, the 
Court and the Official Assignee will not be 
able to repudiate those transactions to the 


(3) 53 Ind. Oas 197: 43 B. 800; 21 Bom, L. R. -849 
(3) (1899) 35 Q. B, D. 303; 59 L. J. Q. B. 409; 63 Ij 


> T.9908; 38 W. B. 551,7 Morrell $07, 
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detriment ofthe persona who have entered 
iato them with the bankrupt. 
no authority for the view that has bsen 
argued on behalfof the appellant in this 
Oourt thatthe effect of these decisions is 
to show that the insolvent still retains a 
proprietary interest in the property that is 
vested in the’ Oourt by virtue of his ingol- 
vancy; but, on the other hand, the jadgment- 
debtor has ne locus standi in his owa right 
aod can only object to the attachment 
through his principal, viz, the Oourt of 
Insolvency or the Official Assignee. 

The effect of the District Judge's order 
would-be that the application for execution 
would be disallowed For the reasons 
given above, Iam of opinion that it should 
' not be disallowed. At this stage, however, 

it isclearthatthe Official Assignee should 
be male a party , to the proceedings, 
and I notice that thelearned District Judge 
has directed a copy of his order to ba sent 
to him. I need not now do any more as re- 
gardsthe Official Assignee than to order & 
copy of this appellate order to bs sent to 
him in continuation. 

The final result is that the appeal is 
allowed to this extent, that the application 
for execution will bs allowed to proceed. 
Ifthe Official Assignee takes no steps in the 
matter, the judgment-debtor may be con- 
sidered to be representing the Oourt of In- 
solvency, and execution may poene against 

‘him. The appellant-decree-holder will re- 


ceive his costs throughout, as in the view I: 


have taken the judgment-debtor-respondent 
was wrong in objecting to the attachment 
in the first Court. 


ZK Appeal allowed, 


cen 


OUDH’ OHIEF COURT. 
First CIVIL Appaat No. 2 oF 1925. 
November 29, 1926. 
Present:—Sir Louis Stuart, Kr., Chief 
Judge, and Mr. Justice Hasan. 
HADI AN KHAN-—PLAINTIFF— 
APPBLLANT 


XA veraus 
KAZIM HUSAIN AND oTAER8—DRFBNDANTS 
— RESPONDENTS. 

. Res judicata—Sutt based on titles by inheritance— 
Conditional decree- Condition not sahsfied within 
time—Fresh suit on same title—Res judicata. 

_ A person sued for his share of certain property as 
àn heir and the case being referred to arbitration he 
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obtained adecres subject to tho payment ofa ceitain 
sum of money. Hs failed to execute the decres 
within time and instituted a fresh au t : 

Held, that a fresh suit on ths sams title was barred 
by res judicata. [p. 480, col 2; p. 482, col 1 

Maina Bibi v. Vaku Ahmad (|), distinguished. 

Appsal against a decree of the Subordi- 
nate Judge, Sultanpur, dated the 8th Sep- 


tember, 1924. 


Masers. Niamat Ullah and Naimuliah, tor 
the Appellant. 

Messrs. Hyder Husain, Napindra Nath 
Dati, Ali Zaheer and Ganesh Prasad, for 
the Respondents 


JUDGMENT. 

Stuart, C. J.—This is a plaintiff's 
appeal, The facts-of the suit against the 
decree in which the appeal is filed are as 
follows: A cartain Anwar Ali Khan was 
ths owner of four villages in the Sultanpur 
District which were Known as the Bhain 
Estate. On the death of Anwar Ali, Wazir 
Ali Khan, his eldest gon by his elder wife, 
obtained possession of ths’ estate as, head of 
the family. A moiety of the estate passed 
subsequently into the possession of the 
descendants of Anwar Ali from his younger 
wife. A half share in the villages compris- 
ing the estate had apparantly been entered 
in the name of Hnayat Ali, a younger uterine 
brother of Wazir Ali Khan, and we find 
that in the year 1875 (Ex. 12) Enayat Ali 
executed a deed, to which there were no 
other parties, by which he stated that he 
would lay no claim to the half shares in the 
villages, which were entered in his name, 
unless and until he had re-paid to his brother 
Wazir Ali Khan certain sums which the 
latter had expended for the benefit of the 
estate. He further agreed that the profita 
of the estate (or a portion of it at any rate) 
which were enjoyed by @ mort e in poss 
session would include the profits of his 
share also, and that Wazir Ali Khan should 
keep the accounts of both of them in respect 
of the mnortgege’ property. This is the con- 
struction which we place upon that docu- 
ment Ex. 12. In the year 1901, the plaintiff- 
appellant in the present proceedings, a 
grandson of Enayat Ali Khan, instituted a 
suit against Mehdi Husain Khan, Abid 
Husain Khan and Yusuf Husain Khan (the 
defendants Nos. 1 to 3 inthe present pro- 
ceedings) who were the grandsons of Wazir 
Ali Khan. In this suit he claimed posses- 
sion of his share in the Bhain Estate under 
the Muhammadan Law. Aa would appear 
from the arbitrator's award, upon which; 
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thia claim was eventually decided, he based 
his right to succeed partly upon the agree- 
ment (Ex. 12) to which we have already 
referred, After considerable litigation the 
matter was referred to the arbitration of 
Syed Zamir-ad-din, Vakil, and desided by 
him under an award dated the 15th Septem- 
ber, 1908, (Ex. 11). Upon this award a 
decree was passed on the 12th November, 
1906, (Ex. 10). The words in the decree in 
so far as we are concerned with them are 
as follows : 

“The plaintiff's claim for possession of 
the halfshare out of 8-annasshare of Taluga 
Bhain . . on payment of Rs. 21,835 5-2 
to defendants Nos. 1, 2and 3 (ie. the pre- 
sent defendants Nos. 1 to 3) with interest 
on the aforesaid sum at 8-annas per cent, 
per mensem from the date of the institu- 
tion of the suit till the date of the realizi- 
tion (shall) be decreed against the defend- 
anta Nos. 1 to 3.” . 

No payment was made under this decree, 
and possession did not pass through the 
Courts to the plaintiff-appellant. The persons 
in possession of the estate were the defend- 
ants Nos. 1 to3. They borrowed money and 
encumbeted the estate extensively, and by 
the year 1915 the estate had become prac- 
tically valueless to them On the 29th 
May, 1915, Mahabir Prasad, defendant-re- 
gpondent.No. 5 purchased in execution of a 
Court sale (see sale certificate Ex, 49) the 
whole of the rights of Mehdi Husain Khan, 
Abid Husain Khan and Yusuf Husain Khan 
in the Bbain Estate, including the rights 
which they had obtained under the pro- 
visions of the decree of 1208 (Ex. 10). 

-Mahabir Prasad subsequently paid off all 
the major debta of the estate. He has 
expended altogether Rs. 15,211 upon the 

roperty in which defendants Nos. 1 to3 
have no longer any interest. It is to be 
-noted that the property has been valued 
for the purposes of jurisdiction and Court- 
fee in this suit by the plaintiff appellant at 
Rs. 12,000. 

In August 1922, the plaintiff-appellant 
instituted the suit, out of which the present 
appeal arises, in the Court of the Subordi- 
-nate Judge of Bultanpur against defendants 
Nos. 1t0 3 and other transferees including 
defendant No. 5. Defendant No. 5, Maha- 
bir Prasad, is the person who was mainly 
‘interested in contesting the suit. The 

‘other transferees had either been paid off 
by the defendant No, 5, or were transferees 
of small plots which had priginelly bglong- 
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ed to defendants Nos.1to 3. In so far as 
we are concerned with the appeal, there 
are practically only two parties Hadi Husain 
Khan plaintif-eppellant and Mahabir Pra- 
sad defendant No. 5. The plaint in this 
suit was worded in a manner which is un- 
fortunately not uncommon in Oudh. Ag 
far as possible it failed to disclose the 
plaintiff's real cage, but from the proceed- 
ings we have no doubt as to what that case 
was. The plaintiff was clearly endeavouring 
to support his‘ case under the decree 
(Ex 10) of 1906. He asserted that Mehdi 
Husain Khan, Abid Husain Khan and Yusuf 
Husain Khan had, after that decree was 
passed, agreed to restore him to possession 
of his share in the property upon terms of 
8 most generous kind, which differed com- 
pletely from the terms given: in the decree. 


‘Those terms were, according to the plaintiff- 


appellant, that they were to hold and 
manage his shsre for him crediting all 
profits from the share -towarda the amount 
of R3. 21,835-5-2 awarded by Ex. 10. This 
generous offer was not, according to the 
plaintif-appellant, reduced -to writing, it 
was the subject of a verbal arrangement, 
The plaintiff-appellant went on to state that 
on the 9th September, 1914, the same three 


-persons had entered into an agreement with 


im embodied in a stamped document to 
refer the matter of the restoration of his 
property to him to arbitration, and that an 
arbitrator had been appointed. The award 
was not delivered till the 30th March, 1917, 
The arbitrator arrived at the conclusion 
that only Rs. 1,031-13-8 were due to the de- 
fendants Nos. 1 to 3. THis award was made 
a decree of Court, and later on in May 1920 
the defendants Nos. 1 to 3 filed a certiflcate 
in the Oourt stating that the money had 
been paid off, and the plaintiff-appellant 
thereupon applied to be put in possession 
of the proporiy in question to the detriment 
of defendant No. 5. His pplication for 
execution was allowed, but defendant No. 6 
having obtained from a Oriminal Court 
orders restoring him to possession, tha 
present suit was filed. | 

The learned Subordinate Judge has dis- 
missed the plaintiff-appellant's suit on the 
merits, He has found that his allegation aa 
to the oral agreement which embodied the 
terms ofthe decree (Ex.10) is absolutely 
untrue, and supported by false evidence, 
He has further found that the written a 
ment to refer to arbitration, which is diers 
ed to have been executed on the 9th Sep, 


‘ 
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tember, 1914, was, aga ~ matter of fact; not: 


executed on that date, and that the ssid 
agreement was not genuine but collusive 
between the plaintiff and defendants Nos. 1 
to 3. The learned Counsel appearing for 
the pleintiffappellant has not. argued 
-against these findings of fact. We have 
.eXamined the findings forourselves, and are 
-satisfied that the allegation of the plaintiff- 
appellant as to the oral agreement is false, 
sand that the written agreement alleged to 
have been executed on the-9th September, 
1914, was actually executed after the pur- 
‘chase by defendant No.5 of the rights of 
the defendants Nos. 1to 3. We find that 
the plaintiff-appellant and the defendants 
Nos. 1 to3 have acted in collusion, fradulent- 
ly and dishonestly throughout the matter. 

The learned Oounsel for the plaintiff- 
-appellant, however, has very frankly and 
yery straightforwardly abandoned the bad 
pleas of his client and has endeavoured to 
support his client's case on points of law. 
.His ease, as we understand it, is that al- 
though his‘client had ob'ained rights under 
the decree (Er. 10) he has still the right to 
assert his title, which is based upon inherit- 
. &noe under the Muhammadan Law inde- 

-pendent of that decree. He does not ask ua 
to consider the suit asa suit based upon 
the decee (Ex. 10) and he does not contest 
the position that any attempt to execute the 
decree, Ex, 10,is now-barred by time, but 
he asks us in effect to ignore the decree, 
. x. 10, and permit the pleintiff-appellant to 
.go back to the title which he originally pos- 
essed, and to succeed upon ite basis, He 
admits that the-eóle important person with 
whom he is now concerned is the defend- 
‘gnt-respondent No. 5, his case against him 
being that the defendant-respondent No. 5 
must be considered to be holding the pre- 
.perty, as defendants Nos. 1 to 3 held it, on 
behalf of the plaintiff-appellant as a co- 
"tenant, and thfat no question of limitation 
r ny other bar can arise between the 
‘plaintiff-appellant and defendant No. 5. 
Tie agrees that it would be the duty of the 
plaintiff- appellant to re-imburse the defend- 
-ant No. 5 for anything that the defendant 
“No. 5 bas spent on the property on his 
behalf, or tore imburse him for any claims 
which defendants Nos. lto 3 could have 
enforced against the  plaintiff-appellant 
.which had passed from them to the defend- 
.Bnt respondent No. 5. He has referred us 


a rd decision of their Lordships of- 


he. Judicial Committee in Maina. Bibi v, 


H 
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cannot be re-opened," 
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Vakil Ahmad (1), in support of his argu- 
ment that the decree, Ex. 10, can be ignored 
and that his olient can be allowed to go ' 
back to the position which he had before 
that decree was passed. Ido not consider. 
that that decision of their Lordships lays 


-down any proposition which can assist his 


client. The point, which their Lordships - 
decided in that case, was that, where a de- 
cree had been passed in favour of the heira 
of a deceased Muhammadan fora share of 
the dece&sed's property subject to their 
liability to satisfy the widow's dower, and 
where the widow was allowed to remain in 
possession until her dower was paid, and 
the decree allowed a limited period within 
which the heirs were to pay that dower, and ` 
where in default of payment of the amount 
within that period the suit was to stand 
dismissed, the circumstance that the money 
was not paid within that period and the 
guit; was dismissed accordingly-dptd in no 
way prevent those heirs from bringing a 
fresh suit to obtain possession of the pro- 
perty upon different terms in respect of 


their liability to satisfy the dower, But 


there the ratto decidend: was clear. A fresh 
ground of action had arisen and there could 


.be no question of res judicata and there 


was no bar of limitation. But here the 
matter is very different, The plaintiff. 
appellant sued in 1901 olaiming his share 
under the Muhammadan La in the taluga, 
His claim was based inainly upon inherit- 
ance, although he recognised the validity 
of Ex. 12. A decree of Oourt was passed 


-declaring that he should obtain possession of 


certain preperty subject to his making good 


what had been expended for the Benefit of 


the family in the past. The question of his 
title was definitely and finally determined 


"under the decree, and the question of hia 


title could not be re-opened in another suit. 
As their Lordships observed at page 158* of 
the decision already quoted the matter 
where the question of title has been decided 
in the former matter.  " The two latter 
matters have been decided in that suit and 
But what the learn- 
ed Counsel for the plaintif-appellant haa 
asked us to do is to re-open the question of 
title, to ignore the previous decision alto. 


-gether and pass exactly the same decision 


which was passed before, because it would 
Q) 86 Ind. Ops. 570; 52L A. 145: 33 AT. J. 115] 

A. LH. 1935 P, O. EE N. 180; L.R 8 A, 
. Q. : . J. 607; 27 Bom. L. H. : : 

fso, 4 O. W. N. 673 (P. O). Hana. 
$ 
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suit him better to havethe matter decidedin 
this way instead of relying upon the decree 
upon Which he had to rely. It is to be 
noted that the case presented before us is 
not the case presented by the plaintiff- 
appellant in the Court below. He came into 
the Oourt below relying upon the decree, 
Ex. 10, but endeavouring to show that he 
had actually satisfied it and, his attempt to 
pie that he had so satisfied it having 
ailed upon the facts, he has now come 
into the Appellate Court taking a perfectly 
different position. Buteven granting that 
he has a right to take this different position 
there is no force in his plea. The case 
stands, in my opinion, at this. The plaintiff- 
appellant's rights are based upon the decree, 
Ex. 10, and they are based upon nothing 
else. This case bears some analogy to the 
case decided by their Lordshi of the 
Judicial Committee in Sasi Sekhareshwar 
Ray v. Lalit Mohan Mattra (2), The plaint- 
iff-appellant's right was not to bring a suit 
but to execute decree, Ex. 10, and he has no 
remedy to execute Ex. 10 because his 
remedy is barred by the Indian Limitation 
Act. For the above reasons the suit fails 
on facts and on law and I would dismiss 
the appeal with costs. 
. Hasan, J.—The facts of this case and 
the. main conclusions at which we have 
arrived have been fully stated in the judg- 
ment of the Hon’ble Chief Judge and I 
have very little to add. 

The plaintiffs case as presented in the 
plaint and before the trial Court for deoi- 
sion has failed on evidence. The findings 
of fact at which the learned Judge of the 
Court below has arrived are no longer dis- 
puted, On the principle secundum allegata 
et probata there is ample justification for 
ana the appeal without any further 


The question of law argued before us 
was that the decree of the 12th November 


1906 (Hx. 10) founded on an award of the ^ 


15th of September 1906 did not constitute 
any bar to the adjudication ofthe ques- 
tion of the plaintiffs original title in 
the property in suit and that a decree 
for possession .could now be granted 
in his favour on the basis of that title. 
In saron n with the opinion expressed 
by-the Hon'ble Ohief Judge I have 


19) 88 Ind, Oas 245; 52 L A 79; A. L R. 1025 P. C. 
34; 48 M. L. J. 20; L. R.6 A. (P. O.) 25; 37 Bom L. B. 
166; 21 L. W. 280; 39 C, W, N. 633; 03 O. 814; BA L 
yi 117 (P, o) 
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ment 
must be rejected, In support of the con- 
tention the learned Advocate for the plaint- 
if-appellant strenuously pressed on us the 
decision of their Lordships of the Privy 
Council in the case of Maina Bibi v. 
Vakil Ahmad (1) According to - my 
judgment the decision does not support 
the argument for which itis quoted as I 
will presently show. The suit, which end- 
ed in the decree of the 12th of November 
1908, was clearly founded on the right of 
inheritance which the plaintiffs father, 
Inayet Ali, had in the estate of Anwar 
Ali. In that right relief was claimed for 
possession of the share in Anwar Ali's 
estate which had devolved under the rules 
of inheritance upon Inayet Ali on the 
death of his father, Anwar Ali. It fur- 
ther appears from the award (Ex. 11) that 
the defendants’ (the grandsons of Wazir 
Ali) possession ofthe plaintiffs share in 
the estate of Anwar Ali was alleged to be 
in lieu of the family debts and by virtue 
of the deed of the 12th of December, 1875. 
It also appears from the same document 
that the plaintiff's case was that the profite 
of the sir lands held by the defendants 
had satisfied those debts but that “if after 
making the account of the debt and of the 

rofits there be found anything due to the 

efendanta from the plaintiff then a decree 
be given to himon the condition of his 

aying the amount found due from him." 
This was the nature of the previous suit 
which ended in the decree on the award, 
The decrees of the Court (Ex. 10) is on the 
record. The important words of the decrea 
are as follows: 

“The plaintiffs claim for possession of 
the half share out of 8-annas share of : 
Taluqa Bhain...on payment of Rs 21,835-5-2 
to defendants Nos.1,2 and 3 (the grand- 
sons of Wazir Ali) with interest on tha 
atoressid sum at Sannas per cent. per 
month from the date of institution of the 
guit till the date of realization be decreed 
against the defendants Nos. 1 to 3. Tha 

laintiff will pay half the costs of the de- 
endants,” 

Now, the relief claimed in the present 
suit is exactly the same as it was in the 
previous suit. The first relief is a decree for 
possession of half share in Taluga Bhain, 
Mahal Wazir Ali. The further relief claim- 
ed is that if the plaintiff is held liable 
for payment of any amount than possession, 
be granted on paymentd of that amoiit 


f : 


. Vakil 


4188 
On a comparison of the nature of the. pre- 
vious claim with the claim now under 


consideration there is no‘doubt left in my, 


mind that the res adjudicated in the pré- 


vious suit was substantially if not exactly 


the same as the res in litigation in. the pre- 
sent suit. It is agreed that if that is so the 
trial of the present suit isbarred by the rule 
of res judicata. To such state of facts the 
decision of their Lordships of the Privy 
Council in the case of Maina Bibi v. 
Ahmad (1) is wholly inappli- 
cable. In that case the nature of posses- 
sion of a M adan widow over the 
estate of her deceased husband in lieu of 
her dower was first of all stated at 
great length by Lord Atkinson in deliver- 
ing the judgment of the Judicial Oom- 
mittee thus: 

“The possession of property being 
once peaceably and lawfully acquired, the 
right of the widew to retainit till her 
dower-debt is paid is conferred upon her 
by the Muhammadan Law. 

Now the dower-debt may be satisfied by 
the usufruct of the property. The heir is, 
therefore, always entitled to show that the 
profits of the estate have been enough to 
satisfy the claim for dowerso long as the 
widow continues in possession. ‘I'he de- 
fendants in the present suit cannot be 

laced on the same footing. There is no 
Bability in law to account for profits and 
there was none imposed on them by the 
decree of the 12th of November, 1906. In 
the case before their Lordships of the 


Privy Oouncil the previous suit for posses-. 


sion was founded on the ground that the 
widow was not entitled to continue in pos- 
session of the estate for.the reason that the 
dower-debt had long previously been paid. 
The relief, therefore, was for immediate 
poesession of the property. That suit failed 
by reason of the default made by the 
plaintiff to pay. the dower-debt to the de- 
fendant within “the period fixed by the 
deoree. The second guit a&sked for an ad- 
judication as to the account since the 
year 1903. The time from which the 
accounting between the parties was to com- 
mence is very important and that was the 
period which had elapsed since the making 
of the decree in the previous suit. On these 
unds théir Lordships of the Privy 
uncil held that the second suit was not 
barred by res judicata, ` 
I would, therefore, dismiss the "appeal 


pith conta, 


baturbas Gooutpad posal v. TAMAN, GAROOR ÉABBUM. 


toot 0, 19874 
By the Court.—The appeal is dis- 
missed with costs. 
À. N. å, Appeal dismissed. 
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BOMBAY HIGH COURT. 
ORIGINAL OIV JURISDICTION APPHAL 
No. 91 or 1825. 

November 30, 1925. 
Present:—Sir Norman Macleod, Kr., 
Ohief Justice; and Mr. Justice Coyajee. 
LAXMIDAS GOCULDAS DOSSA AN»- 
LM DAR ajaga 


ISMAIL GAFOOR I KABSUM AND OTÉHBS— 
Daren 


BANTS— RESPONDENTS,” 
Probate and Administration Act (V of 1881), ss. 
90 (2), BA pias (4)—Grant of Letters, effect of—A Bde 
without permission of Court—Ore- 
in da of estate, kai ehieee oan a TETEN interested 
in 


in substitution for the vesting 
in the heirs which exists between the deith of the 


deceased and the ae the Letters. 
A mortgage an administrator without the 
previous the 


ha permission Oourt is, by virtue of the 

provisions of s. 90 (4). of the A did Administra-. 

Ded Aot, Toidablo at erie 
in 

agahan iya the decane is a ‘perso: sare 00 G n 

the pro within tied m [| 

mil Ae and T ns kaa made 

y an eene airen in n voca esM (2) or 
Edo (3) of s. 90. 

Appeal from the judgment and decree 
of Kajiji, J. 

Mr. Kanga, 
Appellants. 

Mr, Coltman (with him Mr, Lalji), for the 
Respondents. 

JUDGMENT.—One Gaffoor Kassum . 
died on or about February 25, 1922, leav- 
ing two sons Ismail ‘and. Ibrahim, a widow: 
anda daughter. Ismail obtained Letters of 
Administration to the estate of Gaffoor on 
December 19,1922, under s. 4 ofthe Pro- 
bate and Administration Act. The estate 
of Gafloor, therefore, was vested in him. 
It is true, under Muhammadan Law, in the 
absence of any Letters of Administration 
being granted, the estate vests in the heirs. 
Bat, I think, that the statutory vesting 
under the Probate and Administration Act 
must take effect in substitution for the 
vesting in the heirs which exists between 
the death of the deceased and the ia of 
the Letters, 


Advocate- General, for the 


instance of any other person ` 


foo f. d: 19974 


Gaffoor was a tenant of certain stables, 
rent of which was in arrears at his death. 
Ismail continued the business, and the 
arreara of rent continued, with the result 

„tbat in August, 1923, a settlement was 
arrived at by which Ismail agreed to pay 
rent in all Rs. 13,95l-up to August 6, 1923, 
which included the rent that was in arrears 
at the date of Gaffoor's death. 

. Eventually, the plaintiff filed. a suit 
against Ismail in which a decree was passed 
on Desember 18, 1923, for Rs. 10,951-11-0. 


As Ismail did not pay this amount, the » 


plaintiff succeeded in getting from Ismail 
and the other heirsof the deceased Gaffoor 
a third mortgage in his favour of property 
situated in 
dated February 25, 1924. The property 
was subject to prior mortgages, and was 
Bold in September, 1924, at the instance of 
the Arab mortgages, After paying the two 
prior mortgages, about Rs. 13,000 remained 
in the hands of the Solicitors of the first 
inorigagee to satisfy the third mortgage. . 
However, there was another claimant to 
that sum, because the fifth defendant here- 
in had filed-a Suit No, 3021 of 1921 against 
Gaffoor Kassum, A -decree was not passed 
until April 3, 1924, for the amount claimed, 
inst the heirs of Gaffoor to the extent 
of the property of the deceased in their 
hands. In execution of that decree the 
fitth defendant attached the sum of 
Rs, 13,000 which was the balance after pay- 
ment of the firattwo mortgages. , 
: The plaintiff claimed that he was entitled 
to priority against the attaching creditor 
by virtue of his third mortgage, and that 
was thesimple question in the case, It 
was contended that the fifth. defendant 
could not contest the mortgage, although 
it was made by the administrator without 
the previous permission of the Oourt. 
Under s. 90, aub.s. (4), of the Probate and 
Administration Act “A disposal of.pro- 


perty by an executor or administrator in. 


contravention of sub.s. (2) or sub-s. (3), as 
the case may be, ia voidable at the instance 
of any other person interested in the pro- 
perty." ; 

It is suggested that the fifth defendant 
has no interest in the property mortgaged 
by Ismail. Olearly a creditor of Gaffoor 
had an interest in all hia estate, and ia 
entitled to look to that estate to satisfy 
his claim, and itis quite clear that an. ad- 
ministrator by disposing of property of the 
gatate vested in liim, without permission of 


nottuictann tastiwat v. bloxfikhirEtA, tro, 


ootor Street by a mortgage . 


4s$ 


the Court, cannot thus defeat the claims 
of the creditors of the deceased. 

We think then the Judge was right in 
his decision, and the appsal must be dis- 
missed with costs. EE 

A. N. A. Appeal dismissed, 


OUDH CHIEF COURT. 
-Figsr Orvin APPAAL No. 52 or 1925. 
. November 12 and 29, 1926. 
Present ;—Sir Louis Stuart, Kr., Chief 
Judge, and Mr. Justice Hasan. 
' Bie HOKMIOHAND KASLIWAL, Kr., 
AND, ANOTHBE — P LAINTIFFS—À.PPHLLANTS 
MEAE A versus 
Taa PIONEER MILLS, LruITRD AND OTHBRS 
—DaHFBNDANTS — RB8PONDRNTS; 
Specific Relief Act (I of 1877), as. 12,21 Illus, $— 
Promise to advances or borrow money, whether speci- 


to Oompany on 


and immoveabls Agreement partly carried 
out—Liquidation of pany—Party making advances, 
whether secured. creditor or charge-holder—Mort- 


gages of assets, priority of—Oompantes Act (VII of 
1918), s. 109—Mortgage or charge by Company, meaning 
of. ~ 
TA though it is settled in the Lew of England that 
a rompe e Ma money i eae cannot sustain a 
‘or 6 performance and the converse proposi- 
ton that a promise to borrow money is not susceptible 
oł- specific parformance is equally not open to doubt, 
yet specific performance of a contract to tranafer im- 
moveable property by way of mortgage may be granted 
under cI. (c)'of s 12 of the Specific Relief Act, 1877, 
where the circumstances make it abundantly clear that 
the reket pd of damages will not be an adequate 
relief. [p. 486, ool 2.) 3 
South African Territories Oo. v. Wallington (1) and 
Startup v. Macdonald (2), relied on. 
SIA who advances money under an ment 
entidi ing him to a charge over the moyeables and 
i a promiss to execute a mortgage in à 
of ihe immoveables in respect of sums *advanced, is 
entitled to a charge over the sale-prooseds of the pras 
perties of the Company in the event ofits liquidation 
to the extent of amounts advanced by but 
will not be entitled to priority over mortgagees of 
the assets ofthe Company. [p. 488, col. 1; p. 487, coL 2.] 
Barhamdeo v. Tara Ohand (3), followed. 
The provisions of s 109 of the Oompanies Act, 
relating toa mortgage.or charge created by a Com- 
ny do not apply to a oharge arising by operation of 
hw and not by & contract. fp. 487, coL 2.] 
. Appeal against a decree of the Sab- 
Judge, Unao, dated the 30th April, 1925. 
Messrs. S. C. Roy, Bisheshwar Nath Siri- 
vastava and Bishambhar Nath Srivastavg, 


for the Appellanta, 
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Messrs. H. K. Ghosh, Eakshmi Nara- 
yan, N. N. Sarkar, J. Jackson, Ram 
Prasad Varma, Vikrmajit „Singh, A. P. 
Sen, R. S. Seth and Girja Shankar, for the 
Respondents. 


JUDGMENT .—(November 12, 1926).— 
Thisis the plaintiffs’ appeal froma decree of 
the Subordinate Judge of Unao, dated the 
30th of April, 1925. The reliefs for which the 
suit, outof which this appeal arises was in- 
stituted were founded on an agreement of the 
14th of February, 1020, between the plaintiffs 
and the original defendant, the Pioneér Mills 
Limited, a Joint Stock Company registered 
under the Indian Companies Act, 1913 
having ite registered office in Calcutta and 
carrying business at Unao in the Province 
of Oudh. There are three other defendants 
to the suit, who hold claims against the 
Pioneer Mills, Limited. It is not necessary 
to state at this stage of the judgment the 
precise nature ofthe claims held by these 
defendants, The suit at Unao mentioned 
above was instituted on the 12th of Febru- 
ary, 1923. a . 

On an application made to the High 
Court at Calcutta on the 9th of April, 1923, 
the Pioneer Mills, Limited, went intoliquida- 
tion under the orders of that Court dated 
the 4th of June, 1923. On the 22nd of 
November, 1923, the High Court at Calcutta 

ted sanction to the continuance of the 
guit at Unao as also Se the liquidators 
of the Pioneer Mills, Limited. It is neces- 
sary to state the precise terms in which the 
‘sanction for the continuance of the suit was 
accorded. They are as follows :— 

“It is ordered that the said Sir Hukmi- 
chand Kasliwal and Harkissendas Bhattar 
be at liberty to make the liquidators of the 
above named Pioneer Mills, Limited, parties 
in the above mentioned two suits No. 246 
of 1922 and No. 280 of 1923 and then to pro- 
ceed with*those suits and to execute the 
decrees that may be passed in the said two 
suits or any of them against the liquidators 
as defendants in those suits." a 

Onthe lst of April, 1924, the learned Judge 
who had granted the sanction withdrew it. 
On an appeal from the order of withdrawal 
the sanction was restored on the 14th of 
November 1924. The sanction was in 

ursuance of the provisions of s, 171 of the 
frain Companies Act, 1913. It follows 
that the Court at Unao was competent ‘to 
adjudicate on the merits of the suit and 


piso to giant guch relief or reliefs which it 


f a 


kéxiibuxb abtiwat e, TONGAR litus, Erb; 


.no charge on the assets of 


"the 14th, 


(99 T. Ò. 19977 
may deem fit todo as against the liquida- 


‘tors aB well. 


During the liquidation proceedings in 
the High Court at OCaleutta the entire 
assets of the Pioneer Mills, Limited, were- 
sold by public auction on the 6th of August, 
1923, and the sale-proceeds are now held by 
the liquidators. ` 

The substance of the claim as now put 
forward by the plaintiffs is that they are 
entitled to a declaration that they hold a 
charge for a gum of Ra. 1,50,000 and interest 
thereon on the sale-proceeds in the hands 
of the liquidators. The £ consequential 
relief for which they pray is a decree for 4 
Bum of Rs. 1,86,000 principal and interest 
as against the liquidators in enforcement of 
the said charge. 

The defence to this claim was a denial of 
the execution of the ment ofthe 14th 
of February, 1920, and also, of ita validity. 
It was also denied that the plaintiffs did 
advance the sum of Ra 1,50,000 to the 
Pioneer Mills, Limited. Finally the sub- 
Btantial defence was that the plaintiffs hold 

ts Company, 
moveable and immoveable. There were 
other defences with which we are not con- 
cerned at present and they were embodied 
in issues Nos. 1, 2, 7, 8, 9 and 10 of the 
issues framed by the trial Court. l 

The trial Court has refused to grant the 
declaration prayed for on the main ground 
that the charge for which the claim is made 
does not exist. "e 

On the question of the jurisdiction of the 
Court and the maintainability of the suit 
no argument was addressed to us on behalf 
of the defendants-respondents. We are of 
opinion that the suit as laid in the Court of 
the Subordinate Judge of Unao was clearly 
within its competénce and was also main- 
tainable having re to the terms of the 
sanction granted by the High Oourt at 
Calcutta already referred to. 

The basis of the question of law which 
we have ‘before us for decision rests on two 
facts :— 

(1) The genuineness of the agreement of 
ebruary, 1920, and(2) the advance 
of the sum of Rs. 1,50,000 by the plaintiffs 
‘to the Pioneer Mills, Limited. Those two 
facts were admitted at the hearing of the 
appeal before us by the several learned 
Counsel. for the defendants-respondents, 
They must, therefore, be taken as establish- 
ed facts. 

The agreement of the 14th of February; 


[39 T. C. 1927] 


1930, was not registered, The full text of 
ihe agreement is printed at pages 1 to 4 of 
Part IIl of the record ofthe appeal. Accord- 
ing to the terms of the agreement the 
plaintiffs “a d to make advances subject 
to the ascurity and to the terms and con- 
ditions hereinafter mentioned; and whereas 
the Company hasat present a cash credit 
account with the Tata Industrial Bank, 
Limited, on the security of the stock in 
trade of the Company and whereas the 
factory of the Company including the land, 
machinery, plant and structures belonging 
to it is under mortgage executed in favour 
of Baldeodas Kedarnath and whereas it has 
been agreed between the parties that the 
stook and block under hypothecation and 
mortgage .as aforesaid should be released 
from the existing incumbrances and should 
form part of the security in favour of" the 
plaintiffs. Itmayhere be mentioned that 
the incumbranoes in favour of the Tata In- 
dustrial Bank, Limited, and Baldeodas 
Kedarnath referred to in the quotation just 
now given have been wiped off since. The 
Tata Industrial Bank, Limited, is a party 
defendant to this. suit on the ground of 
another  inoumbrance in their favour 
subsequent to the agreement ofthe 14th of 
February, 1920. The other two defendants 
also hold mortgages subsequent to the same 
date. The question of priority or the order in 
which the plaintiffs and the three defendants 
should rank as secured creditors of the Ist 
defendant, the Pioneer Mille, Limited, is a 
queation in the case but it is not yet ripe 
for decision. Under the terms of the agree- 
mént the advances to be made by the plaint- 
iffa to the Pioneer Mills, Limited, “shall not 
at any time exceed the sum of ru fifteen 
Jaca" and “all stock in trade...ghall be under 
hypothecation to..and in the charge and 
control” of the plaintiffs. The material 


terms are embodied in cls. 7 and 8 of the | 


agreement and they are as follows :— 

"7. That the Company shall, as soon as 
possible, afterthe execution of these presente, 
execute in favourof the Banians a regular 
deed of mortgage of the land, refinery, 
factory, plants, machineries, implements, 
structures and building at Unao for the 
gum. of rupees five lacs to meet any deficita 
that may be due tothe Banians for the 
advancea made by them after availing of 
the stock under hypothecation to them as 

oreaaid. 
acc That the Company shall pay to the 


Banians interest on al] the daily balances 
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against the Company atthe rate of eight 


per cent. annum,” 

On 16th of February, 1920, the plaintiffs 
paid to the Pioneer Mills, Limited, the sum 
of Rs 1,00,000 (Er. 3). On the 3rd of March, 
1920, the plaintiffs offered to redeem the 
prior incumbrance in favour of the Tats ` 
Industrial Bank, Limited, (Exs. 12 and 19), 
On the4th of March, 1920, the plainti 
paid another sum of Hs. 50,000 to the 
Pioneer Mills, Limited, (Ex. 14). After all 
this, on the 9th of March, 1920, the Pioneer 
Mills, Limited, through their Pleader, Babu : 
rus E. Ari patched a telegram. 
to the plaintiffs (Ex. 18). In this tele 
they charged the plaintiffs with breach of 
conditions of the ment of the 14th of 
February, 1920, and in consequence thereof 
intimated the rescission of the agreement 
in its entirety on their behalf. On the 10th 
of March, 1920, the plaintiffs replied b 
telegram repudiating the charges of breao 
of contract. It would appear from the 
contents of Ex. 19, which is a copy of a 
letter from the Tata Industrial B i 
Limited, to the plaintiffs, that the former 
were willingto accept the payment which 
was offered to be made in the plaintiffs’ 
letter of the 3rd of March, 1920, (Ex. 13). At 
the hearing of the appeal no attempt was 
to aub-. 
stantiate the charge of breach of contract 
contained in the tele of the 9th of 
March, 1920, (Ex. 18). On these facts we 
must hold, therefore, that the plaintiffs 
were always willing and ready to perform 
their part of thecontract as. contained in 
the ement of the 14th of February, 1920, 
and that indeed they offered performance 
of the same. We must further hold that 
the Pioneer Mills, Limted, had no justifica- 
tion in law to rescind the agreement just 
now mentioned. It follows that the agree- 
ment stands as a vaild contract between 
the parties. The plaintiffs’ case is that the 

ment in question entitles themtoa 
charge, in the event of delivery, over the 
moveable assets of the Pioner Mills, Limited, 
and contains a promise to execute a 
mortgage in respect of immoveables, in 
consideration of any sum or sums advanced 
by the plaintiffs tothe Pioneer Mills, Limited, 
within the maximum limit of 15 lacs of 
rupees. „This case as just 
raises thequestion of the interpretation of 
the agreement of the 14th of February, 1920, 
and to that extent it isa valid agreement 
even without registration. Neither the: 


now stated . 
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‘interpretation which the plaintiffs place 
on that agreement nor the argument that 
‘the agreement interpreted as such: does 
not require registration was contested by 
the respondents ‘before us, On the con- 
struction of the agreement, therefore, we 
hold that it does create a charge in favour 
of the plaintiffs as regards the moyeablé 
assets, in the event of delivery, of the 
"Pioneer Mille, Limited, and further it -eon- 
S dn a promise on the-part of the Pioneer 
ills, Limited, &o' execute a mortgage in 
favour of the plaintiffs in respect of the im- 
ables of the Pioneer Mills, Limited, for 

the consideration of - Rs. 1,50,000 which the 
Pioneer. Mills, Limited, have received from 
the plaintiffs. - 

Having reached this conclusion the con- 

tentión.on theside of the plaintiffs is that 
83 both the moveables and immoveables have 
since’ the institution of the suit been con- 
verted into ready money and are held by 
the liquidators in the shape of sale pro- 
ceeds of the asset of the Pioneer Mills, 
Limited, the plaintiffs are entitled to a 
declaration that they are secured creditors 
or charge-holders as against the -sale-pro- 
ceeds to the extent of Rs.1,50,000 and inter- 
est, : ; 0s 
: In support ofthe contention it was argued 
that had. the immoveable assets of the 
Poineer Mills, Limited, been in eristence 
to-day the plaintiffs would have been entitled 
under the-terma of the agreement to compel 
the Pioneer Mills, Limited,in a suit for 
specific performance to execute a deed of 
mortgage in-respect of such assets. On 
the side of the respondents this argument 
was sought to be negatived on two grounds: 
(1) That there could be no specific per- 
formance ofa contract to lend or borrow 
and (2) that the provisions of s. 109 of the 
Indian Companies Act, 1913, would bar the 
relief of specific performance. 
- Weare of opinion that the reply given 
on the side of the respondents is not 
adequate and that the plaintiffs’ contention 
is right and must be accepted. : 

The question of the charge as against 
the sale-proceeds in so far as they repre- 
sent the value of the moveable assets of 
the Pioneer Mills, Limited, is of minor 
importance. We were informed by the 
liquidators at the hearing. of the appeal that 
out of the total amount of Rs. 9,85,000 the 
sale-proceeds held by the liquidators, only 
Rs. 9,000.repreeented the-yalue of the move- 
pbles ..which have already been disposed 
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of bythem. The serious question for deoi- 
aion, therefore, is the claim’ of charge as 
‘against the sale-proceeds of the immovesble 
assete of the Pioneer Mills, Limited. As 
a broad proposition it may be accepted 
at once that it is settled in the Law of 


“ England that a promise to advance money 


in loan cannot sustain asuit for specific 
performance. The converse proposition that 
a promise to borrow money is not suscepti- 
ble of specific performance is equally not 
open to any- doubt—see South African 
Territories Co. v. Wallington-(1). But in the 
events which have happened that proposi- 
tion has no bearing on the determination 
of this cage. In the first place, a promise 
to-executé a mortgage “of immoveable pro- 
perty in lieu of consideration advanced is 
& promise to transfer title in such property, 
Section 58 (a) of the Transfer of Pró- 
perty Act, 1882, defines a mortgage as 
follows:— 

“A mortgage is the transfer of an interest 
in specific immoveable property -for the 
purpose of securing the payment of money 
advanced or to be advanced by way of loan, 
an existing or future debt, or the perform- 
ance of an engagement which may give rise 
to a pecuniary liability.” - 

- Fhe reason of the rule of law enunciated 
in the case of ‘South African Territories 
Co.:v. Wallington (1) is that damages 
furnish ‘adequate: relief in relation to a 
contract ofioan. This was recognised by 
the Indian Legislature in the third illustra- 
tion ofs. 21 of the Specific Relief Act, 
1877. In the Explanation tos. 12 of the 
same Act, however, we find the following 
provision:— : 

“Unlese and until the contrary is proved, 
the Oóurt shall presume that the breach 
of a contract to transfer immoveable pro- 
perty cannot be adequately relieved by 
compensation in money, and that the breach 
of a contract to transfer moveable property 
can be thus relieved " The nature of a mort- 
gage transaction being what itis given in 
the definition quoted above it follows from 
what has been stated that specific perform- 
ance ofa contract to transfer immoveable 
property by way of a mortgage may be 
granted under cl. (c) of s. 12 of the Specific 
Relief Act, 1877. In the circumstances of 
this case itis abundantly clear and indeed 
it was not disputed that a relief by way 
of damages will not be an adequate relief, 

1) (1898) A. O. 309; 67 L J. Q. B. 470; SW. č 
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A simple money-deoree in favour of the 
plaintiffs will bring no fruite to them for 
‘the reason that almost the whole of the sale 
proceeds will bs distributed amongst the 
secured creditors and’ nothing will be left 


to fall to the share of the plaintiffs as such’ 


decree-holders. ! 

In the second place. the prayer of the 
plaintiffs is not to obtain an ofder of execu- 
tion of the mortgage by the Pioneer Mills, 


Limited, in consideration of money agreed ' 


to be advanced, but ‘not ‘till now 
advanced. In “the case of that nature 
the promise of each party would be wholly 
executory while in the present case the 
promiss onthe partof the plaintiffs was 
performed when they paid the sum of 
Rs. 1,50,000 to the Pioneer Mills, Limited, 
and the latter accepted the payment, 
And further in the circumstances already 
set forth the genuine offer made by th 
plaintiffs to the -performance of the rest o 
their promise must be regarded, in the eyes 
of law, as actual performance of it. The 
principle laid down by Rolfe, B., is now 
the rule of lawin England and it is this:— 

"Now, it may be awad that in every 
contract by which a party binds himself 
10.1 pay money to another, hein faot 
engages to do an act which he cannot com- 
pletely perform without the concurrence 
6f the party to whom......... the payment 
is to he made. Without acceptance on the 
part of him who is to receive, the act of 
him who is to...pay, can amount only to a 
tender. But the law considers a party who 
has entered into a contract to...pay money 
to another, as having, substantially, per- 


formed it, if he has tendored the...money. 


to the party to whom the payment was 
‘to be made, provided only that the tender 
' has been made under such circumstances 
that the party to whom it has bean made, has 
had a reasonable opportunity of examining 
the...money tendered in order to ascertain 
that the thing ‘tendered really was what 
it purported to be. Indeed, without such 
an opportunity an offer to...pay does not 
amount to atender.” Startup v. Macdonald 
(2). This principle is embodied in s. 38 
of the Indian Contract Act, 1872, and, 
therefore, is the law in Indis: a8 well. There 
is no question in the case that the plaintiffs 
. had money enough to pay when they made 
the tender and that they were in a position 
to make it good. Therefore, the contract 
843) 6 Man. 40. 508; BAR R. 810; 7 Soott N. 
BR 13 Le Bx 417 1M EH. R. 1099, ` d 
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of loan stands wholly executed. The casd 
thus ceases to be one of specific perform- 
ance of a contract to lend or borrow money 
simpliciter. 

By reason of the sale of the assets of the 
Pioneer Mills, Limited, under the order of 
the High Oourt at Oalcutta in the liquida- 
tion proceedings the immoveable property . 
belonging to the Pioneer Mills, Limited 
has ceased to exist. Execution of a deed 
of mortgage in respect of it, therefore, has 
become “impossible. The sale-proceeds 
have taken the place of that property and 
as against those proceeds we must hold 
that the plaintiffs have acquired a charge 
by operation of law “to the extent `of 
Ra. 1,50,000 and interest thereon at the rate 
of 8 per cent. per annum from the two 
dates of payments. That a charge would 
arise in such circumstances is beyond all 
doubt—Barhamdeo Prasadv. Tara Chand (8). 
As regrarda the argument advanced on the : 
side of the defendants-respondents and bas- 
ed ‘on the provisions ofs. 109, Indian Oom- 
panies Act, 1913, much need not be said, 
Those provisions are only applicable toa 
“Mortgage or charge created... ..... by a 
Company.” The charge arising in favour 
of the plaintiffs in the circumstances of this 
ease isa charge by operation of law and 
not by a contract. Further if the decree 
which we propose to pass in favourof the 
plaintiffs is regarded as an instrument by 
which the "charge is created or evidenced” 
it will be open to the plaintiffs to take such 
steps asare provided forby s. 109 to make 
the charge effective. l 

On the above grounds we would grant 
a declaration to the plaintiffs that they are 
secured creditors to the extent of the sum 
of Rs. 1,50,000 plus interest as indicated 
above in relation to the sale-proceeds in 
the hands of the liquidator. The decree of 
the lower Court is, therefofe, set aside and 
a declaration in terms stated above ià grant- 


ed to the plaintiffs: As to costs here and 


hitherto incurred wereserve our order for 
the present. à . 

The Court below has disposed of the 
suit upon a preliminary point and. the 
decree of that Court has been reversed by 
us in appeal. In the ordinary courage we 
would have remanded the case to that 
Gourt under O. XLI, r. 23, of the O. P. O., 
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but in the special circumstances of this 
case we prefer notto do so, The case was 
instituted on the 12th of February, 1923, and 
the decision came to be given on the 30th 
of April, 1925. This is a long time and we 
fear that if we entrust the case into the 
hands of the lower Court again the waste 
of time may be enormous. Underr. 28 of 
O. XLI of the Code; therefore, we propose 
to take such additional evidence in the 
case as the parties may desire to produce 
with respect to the issue or issues which 
remain still undecided and are'in con- 
Laie For this purpose we fix 22nd of 
November, 1926. Notice of this order will 
at once be served on the Counsel of the 
parties to the appeal. 

SUPPLEMENTARY JUDG- 
MENT.—November 29, 1926.—To-day this 
appeal again came up for hearing before us. 
Under our judgment of the 12th of Novem- 
ber, 1926, we? were to record the evidence, 
if any, on the issues which were not covered 
by that judgment and were left in contro- 


, verBy between the parties. 


Mr. Bisheshwar Nath Srivastava, Advo- 
cate for the appellants, states as follows:— 

“We want to produce evidence to prove 
that— 

1. The Tata Industrial Bank, Limited, 
defendant No. 2; 

2. Bilas Rai Hardat Rai, the original 
defendant No.3 now A Sa by, Lala 
Ram Narain, Redha Krishna, Gangs Prasad 
and Hari Prasad, and : 


3. Radha Kishen Motilal Ohamaria, de- 


fendant No. 4, had notice of our agreement 


of the 14th of February, 1920, and of the 
advance of Rs, 1,50,000 which we made 


thereunder to the Pioneer Mills, Limited, - 


previous to the mortgages in 
respectively." e 


Mr. N. N. Sarkar Barrister-at-law on be- 
half of Radhakishen Motilal Ohamaria, Rai 
Bahadur Babu Vikaramajit Singh, Advocate 
on behalf of the representatives of Bilas 
Rai Hardat Rai and Mr. Ram Prasad on 
behalf of the Tata Industrial Bank, Limited, 
state as follows: . 

“For the purpose of this case we admit 
that our clients respectively had knowledge 
of the plaintiffs’ agreement of the 14th of 
February, 1920, and of the advance of 
Rs. 1,50,000 previous to the execution of the 


their favour 


mortgages in favour of our clients respec-. 


tively.” 
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A ceriifled copy of the mortgage in 
favour of the Tata Industrial Bank, Limited, 
dated the 10th August, 1922,18 on the record 
of this appeal and das been accepted as 
sufficient evidence in lieu of the original 
Er. D-3. 

A certified copy of the mortgage in favour 
of Radhakishen Motilal Chamaria dated 
the 31st of August, 1922, is also on the 
record of this case and has been accepted 
in evidence as sufficient. It is Ex. D 2. 

The original mortgage-deed in favour of 
Bilas Rei Hardat Raidated the 10th August, 
1922, is on the record of Appeal No. 73 of 
1925, the arguments in which have just 
now been concluded and judgment reserv- 
ed. With the consent of the parties it has 
been read as evidence in this case also. 


The question as to whether the erecu- 
tion of the above mortgages should be 
treated as having been admitted or not by 
the pene in the pleadings of this case 
was discussed before us, Having regard to 
the statementa made in para. 18 of the 
plaint we are of opinion thatit must be held 
that for the purpose of this suit the execu- 
tion of those mortgages has been admitted 
by the plaintiffs. 6, therefore, did not 
call upon the parties relying on those mort- 
gages to produce evidence in proof of 
them. , . . 

Now the Counsel for the plaintiffs and 
the defendants state that they do not de- 
sire to produce any evidence in the case 
and that the issues not covered by the pre- 
vious judgment ofthe 12th of November, 
1926, are issues Nos. 7, 8, 9 and 10, which 
may be decided forthwith by this Court. 

As regards issue No. 7, the Counsel for 
the defendants state that they agree that 
the issue may be decided by the Court in 
favour of the plaintiffs, 


We accordingly do ao, 

Issue No. 918 covered by the statementa 
of the Counsel of the parties recorded 
above. We accordingly decide it in so far 
as the question of factinvolved in it is 
concerned in favour of the plaintiffs, 

As to issue No. 10 in so faras it relates 
to the genuinenees of the morigages men- 
tioned above and for the reasons stated 
above, we decide it in favour of the defend- 
ants. On the question of the validity of 
these mortgages no argument was advanced 
to show thatany one of them was invalid 
in any respect whatsoever. We, therefore, 


hold that they are valid, 
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As regards issue No. 8, the plaintiffe' 
contention is that the agreement of the 14th 
of February, 1920, coupled with the fact 
that the plaintiffs did perform their part 
of the agreement creates a charge in equity 
in their favour as against immoveable pro- 
perty of the Pioneer Mills, Limited, as from 
the date of the per formano; in other words, 
. from the date of the advance of Rs. 1,50,000 
made by them and inasmuch as the défend- 
ants had notice the plaintiffs’ claim has 
priority over the mortgages of the defend- 
ants. We are unable to accept this con- 
tention. On the part of the Pioneer Mills, 
Limited, there was a promise to effect a 
mortgage in favour of the plaintiffs for the 
advance or advances that they might make 
under the terms of the agreement, as we 
have already held in construing the agree- 
ment, We are of opinion that such a con- 
tract does not create any charge orlien in 
-India whatever might be the rule in Eng- 
land founded on the principle that equity 
considers that done which ought to be dons 
In India under the combined effect of the 
Transfer of Property Aot, 1882, and the 
Indian Registration Aot, 1908, no intereet 
by way of a mortgage or charge in immove- 
able property could be created without a 
formal registered deed between the parties. 
The application of the rule of equity to the 
present case will contravene the rules of 

aw as they exist in this country. We, there- 
. fore, reject the argument and hold that 
the plaintiffs are secured creditors of the 
Pioneer Mills, Limited, as we have already 
held but their claim as such has no prior- 
ity against the mortgages of the three de- 
fendants mentioned above. To the declara- 
tion which we have already granted to the 
plaintiffs will be added the further declara- 
tion that they have no priority against the 
mortgages of the three defendants stated 
. in details atthe beginning of this judg- 

ment. 


We also grant a decree to the plaintiffs 
for the recovery of the sum of Rs. 1,50,000 
with interest at 8 per cent. per annum from 
the dates of paymenta to the date of reali- 
gation as against the liquidators subject 
tothe mortgages— 


(1) of the 31st of August, 1922, in favour 
of Radhakishen Motilal Chamaria, and 

(2) of the 10th of August, 1927. in favour 
of Bilas Rai and Hardat Rai. The plaint- 
iffa wil also get their costa from the 
liquidators in both the Courts, Other par- 
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ties will bear theirown costa in-the Court 
below as well as in this Court, 

Before we take leave of this casa we ma 
point out that the mortgage of the 10th 
of August 1922 in favourof the Tata Indus- 
trial Bank, Limited, is o no practical con- 
sequence now in view of the fact appearin 
in the ‘other appeal (First Civi Ael 
No. 73: of 1923) that that mortgage has 
come to be merged in, or at any rate no 
uu is made on " Dasa independently 
o e mortga 0 e 81st o 
1922, in favour of ishen AER 
Ohamaria. It will consequently serve no 
useful purpose to include it in the declara- 
tion which we have directed to be made ín 
the decree following this judgment. 


e.m, Appeal allowed, 
À. N. À. i 


BOMBAY HIGH COURT. 
ORIGINAL CIVIL JUBISDIOTION APPHAL 
No. 100 or 1925. 
January 25, 1926. 
Present :—8ir Norman Macleod, Kr, 
Ohief Justice, and Mr. Justice Ooyajee. - 
COX & Oo.—PLAINTIFFS— ÀPPRLLANTS 


DETSUB 
H. PESTONJI & Oo.—Drranpanta 
UE MED NDHNTS, 
ego natruments Act (X XVI of 1881), — 
Bis of Exchange—Extension o rinse Ded ESSER 
effect of—Bill, whether ca —Notes of clerk on 
bill, wh Me eras bill— Alteration of note, whether 
EATA iun Aet (II of 1899), ss. 3 (b), 19, 
, isnbil 0, —Evidence— nio ^" ques- 
tion o7 jaw, relóvanoy of. Opi E 
is not cancelled by the mere fact that tha 
holder has extended the time for ent 

e bora IE. pon eol. 2.] d SA ur 
068 no ow t beca pears 
on the paper on which a bill ag i hr 
becomes a 


[p 482, id 
A note e by the holder's clerk as to the date 


urpoaes of stamp law. 
. The opinion of a witness on a « [p. 491, col. 2.] 
irrelevent. [p. 492, col 1] 


Appeal from the judgment and. decree of 


Messrs. G. C. O'Gorman (with him M 
Coltman and Campbell), for the Appellant. 
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Messrs. B. J. Desai, Mulla and Kanga, 
Advocate-General, for the Respondents. 


MENT.—The plaintiffs filed 
ee against the defendants to recover 
the amount due on forty-eight Bills of Ex- 
change. These bills were drawn in Eng- 
land against certain shipments of goods 
which arrived in due course in Bombay. 
Twenty-five bills were drawn by Messrs. 
Royle and Binns, twenty by: Davies Black 
. and Co., Ltd.; and three by Wilkinson and 

‘Warburton, Ltd., and they were all nego- 
tiated in London through Messrs. Cox and 
Co., who sent the bills to Bombay to be 
collected by their branch office. Accord- 
ing to the particulars B, Dand F to the 
plaint the bills were all accepted by the 
defendants. and were duly presented on 
their respective due dates to the defendants 
for payment, but were dishonoured, and 
by mutual consent the time for payment 
was extended to the times mentioned in 
the said particulars. : In epite.of the ex- 
tensions of time so granted the defendants 
failed to make any payments on the bills, 
except the sum of £ 274-12-10 mentioned 
in the particulars to the plaint. Accord- 
ingly, the plaintiffs sued to recover the 
amount of Rs. 4,24,996-8-0 with further 
interest from December 16, 1922, till judg- 
ment and coste of the suit and interest on 
judgment at the rate of six per cent. per 
annum till payment. xS 

ious contentions were Tais y ihe 
délendunts in their written statement, but 
at the trialissues were raised not only on 
the pleadings but also on certain other 
‘questions not raised in the pleadings. 
Arguments were heard on the latter issues, 
which were decided in favour of the defend- 
ants with the result that the suit was dis- 
jased with coats. 
"or the purposes of this appeal the only 
j are:— 
"m Whether the bille drawn by the three 
firms alread mene iic duly stamped 
missible in evidencer | 
ang) Whether if any of the bills were ad- 
missible in evidence, they were not affec- 

i neell f 
POT the first question as to whether the 
Bills of Exchange were duly stamped and 
admissible in evidence, the Judge held 
that thirty-seven of the bills were inad- 
missible, because material alterations had 
been made on them, and, therefore, they 
became new instruments which required to 
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be stamped under s. 8 (b) ofthe Indian 
Stamp Act. < 

With regard tothe eleven bills on which 
there had been, in the opinion of the 
learned Judge, no material alteration, he 
held that they were admissible in evidence 
but that, asthe due dates had been alter- 
ed, they were effectively cancelled, and 
there being no new bills available on which 
to base the suit, the plaintiffs’ claim should 
fail with regard to those bills also. 

If the defendants’ argument is correct, 
that, because the holders extended the 
time for payment in favour of the acceptor 
the bills were cancelled, then it would 
make no difference whether the fact of the 
extension of time for payment was entered 
on the bills ornot, We cannot agree that 
the eleven bille, on which there was no 
material alteration, on the face of them, 
were cancelled, merely because the time 
for payment was extended. Section 82 of 


.the Negotiable Instruments Act defines in 


what way the maker, acceptor or indorser 
of a negotiable instrument is discharged 
from liability thereon. And, it cannot be 
said that when on the due date the accept- 
or asks for further time, and the holder 
gives him further time, the liability of the 
acceptor is thereby discharged, . 

The case of Beed v. Deere (1), relied 
upon by the respondents, is not applicable 
to the present facts. It was held in that case 
that where & party declared upon the two 
written agreements, by the second of which 
variations were made in the firet, and there 
were also counts upon each separately, andit 
appeared, when the instruments were pro- 
duced in evidence by the plaintiff, that the 
first only was stamped, the second could not 
be used in evidence to support the plaintiffe' 
case, but might be looked at in order to as- 
certain whether the first was altered by it, 
and that, therefore, the plaintiffs could not 
exclude the second agreement and proceed 
upon the counts setting out the first only. 
In the judgment reference was made to the 


` decision in French v. Patton (2) that if 


the parties to an agreement, after they 
have signed it, -introduce an alteration 
which cannot be read in evidence for want 
ofa stamp, theold agreement is at an end. 
The principle involved in all these cases 


(1) (1887) 7 B & 0.261; 2 0. & P 624; 31 R. R 
190,108 H. R. 720. 
2 (1806) 1 Camp. 72,9 East 351; 9 B. R, 571; 199 


ra 


(92-1. O. 1997] 


depends on (1) whether there are two or 
more agreements one of which is -unstamp- 
ed, or (2) whether there is an alteration of 
the original agreement. - r 
Then the question remains whether th 

thirty-seven bills ‘are inadmissible in. evi- 
dence as not being duly, stamped. The 
bills were drawn in the usual form payable 
50 many days after sight, and after accept- 
ance by the defendants,a calculation was 
made by the plaintiffs’ clerk in order to 
ascertain on what date the bills fell due, and 
a note was made in a corner of each bill of 
that date. When further time was given to 
the defendants, that date was struck out 
and the date synchronizing with the further 
time given to the défendants-was entered, 
and the same process was goné -through 
when time was again extended. 

' The first question is whether by entering 
those dates on the hills theré was a mate- 
rial alteration effected. It is concedéd that, 
if on the face of the bill as drawn, there ia 


any material alteration, under the provi- 


sion of s. 87 of the Negotiable Instru- 
ments Act, the billis not avoided against 
the defendants who authorised or assented 
to the alteration, but it is argued that 
even if the bill is not avoided under the 
Act, the alteration avoids- the bill 
under the stamp laws by making it 4 
new instrument “which requires a fresh 
stamp, : 
The defendants relied upon the decision of 
national Banking Corporation v. Pestonji & 
Co. (3). The appellants do not dispute the 
correctness of the decision on the facts of 
that case, because the relative bills, after 
the time for payment had been extended, 
were represented to the defendants for 
acceptance and the defendant re accepted 
them. But, apart from that, the learned 
Judge was of opinion that there had been 
a material alteration in the bills when the 
due dates as originally calculated by the 
plaintiffs’ clerk. and entered in & corner 
of the billshad been altered so as to co- 
incide with the dates to which payment. Had 
been extended. The learned Judge said 
(page 33,*:— i 
"But itis no body's case here that it was 
intended from the very beginning that the 
time of payment-should be. seven months 


(8) 86 Ind. Cas, 115, 27 Bom. L. R. 31, A. I. R, 1085 
Bom. 187; 49 B. 351. aus es 


*Page om. d.j "d : ki 
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after sight. Therefore, the alteration from 
ninety days to four months after, the due 
date is not altered because it was a mis- 
take butit is altered’ in consequence ot a 
new arrangement arrived at between three 
parties, ` vig., the drawers, the Bank ‘and 
the acceptor. , But jt is urged that on the 
face of it theré ii hd‘alteration’ that is to 
say, that the words ‘ninety days after sight’ 
&re,not struck but’ and- there is no alter- 
atiop.on tHe face of it,-and*fhe due’ date: 
in.red ink which is puton the top of the 
bill on the right-hand ‘side is rade by 
the Bank in Bombay simply for their own 
convénience, and itis a mere memorandum, 
and, therefore, that does not amount to an 
alteration on the ‘face of it. Iseéno force 
in this. argument. In my opinion it amounts 
to an alteration. It is every body's case 
that.ninety days were extended to four 
months after the first due date,” Whether 
the red ink memorandüm on the top of the 
bill of the second due daté was there ‘or 
not it makes no difference. I believe the 
evidence of Mr. Bremmer that it was not 
there when the bills were presented for 
re-acceptance. Wed body knew that the 
date of payment of these Bills of Exchangé 
was extended by. four months from the 
firat due date. It must be held, under 
these circumstances, that the original bill 
‘was extinguished and a new bill was sub- 
stituted in its place which was re-accepted 
and the due date of it was four months after 
the first due date." à fuss 
: We cannot agree with that argument, 
which is really based on the assumption 
that as soon s the holder's clerk makes a 
calculation according to the calendar as to 
the date at which the bill is due for pay- 
ment, and .notes that calculation on the 
bill, . that note becomes partof the bill, . It 
is sufficient to say that that is not the 
case, Ifit were, it would follow that the 
clerk, by making a wreng calculation and 
noting & wrong date, would thereby create 
a new instrument, which would require to be 
slamped, i ' SR ca 
The appellants relied upon,the case of 
"anshwe v. Peet (4). In that oase the de- 
fendants pleaded a set-off by the Bank as 
indorsees of a Bill of Exchange for £391-1-7 
drawn by the plaintiff, payable four months 
after date, on Begbie, Wiseman and Co. 
and accepted by them and afterwards die- 
honoured. The bill. was drawn on Septem- 


4) (1857) 34 L J. Ex 3144 2H: & N, 1 . 
488, 137 HI, DB E. R dS, 4 Wah 
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ber 8, 1856, and would, accordingly, fall 
due on January 11, 1857. As the lith was a 
Sunday it was presented on the 10th. The 
acceptors hadsigned below. the following 
endorsement :— 

“Accepted pa 
Gurney & Oo., 
December, 1856." 

Pollock, O. B., said ( 

“The words ‘Due llth December, 1858 
appear to be a mere memoran by a 
clerk or some person who prepared the 
bill for the acceptor's signature. The ac- 
ceptance of the bill is general according to 
its tenour." 

Bramwell, B., said (page 315*) :— 

“I entirely agree with the decision of my 
brother Martin at the trial whether the 
question be one of fact or law. The bill 
is drawn at four months, and that bill is 
accepted. The figures inserted amount. 


ble at Messrs, Overrend, 
nden No. 1,756. Due lith 


e 315*).— 


simply to an untrue statement of when the 


ill, as drawn, is payable." . 

That oase sufficiently shows that it does 
not follow, that because a writing appears 
on the paperon which the bill is drawn, 
therefore, it becomes a part of the bill and 
constitutes a material alteration if at vari- 
ance with the terms of the bill. If the 
‘original entry made by the clerk was not 
part of the bill, but merely a memorandum, 
then any alteration in the memorandum 
could not possibly be treated as an alter- 
ation of the bill. The Judge seems to have 
attached some importance tothe statement 
of the witness ikhughru, the plaintiffs’ 
Head Olerk, to the} effect that the due 
date as noted in the corner of a bill was 
an essential part of the instrument, but the 
opinion of the witness on a question of 
law would be irrelevant. In our opinion, 
therefore, these dates entered by the plaint- 
ffs’ clerk in the, corner of the bills did not 
become part of the pills which still remained 
as they were drawn payable at Bo many 
days adr sight. The extraordinary results 
which would follow if the defendants’ argu- 
ment that the bill, if not avoided under the 
stamp laws were cancelled, were to succeed, 
can easily be shown by a simple illustra- 
tion. “A billis drawn on A and accepted 
by him, due ona certain date. On the due 
date A goes to the holder and asks for fuar- 
ther time; the holder says: ~- “You may pay 
in a week. The bill is cancelled. A is 
released from his liability under his ac- 
ceptance.” If -this were sound law the 


“$Page of (1887) ML. J, 
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whole course of dealing between merchanta 
and Banks would have to be re-considered. 
In our opinion, therefore, the appeal suc- 
ceeds and the case must go back to the lowar 
Court for trial on the remaining issues. The 
plaintiffs will be entitled to the. coata of the 
appeal and the costs in the lower Court on 


these issues. 
A. N. å. Appeal allowed, 
Case. remanded, 


PATNA HIGH COURT. 
Lerrars PaTSNT ÁPPBAL No. 34 or 1826. 

E October 27, 1926. 
Present:—Sir Dawson. Miller, Kr., Ohief 
Justice, and Mr. Justice. Jwala Prasad, ` 

KALYANDAS ADHIKARY AND 
OTHBRS—PLAINTIFFS—À PPHLLANTS 
versus 
JYOTI LAL PATAR AND OTHBRB8— 
DaFBNDANTS—RHSPONDHNTS, 
Chota Nagpur Tenancy Aot (VI of 1908), ss. 80, 81, 
8h— Record of Righis—Hntry of status of tn at 
— M ^: 
r particulars to entered in 
Bu len of proof of showing that particular was not 


requ 

Any particulars appearing in the Record of ta 
which are apeoified in the order made under s. 80 of 
the Ohota ur Tenancy Act are proper particulars 


they ate in addition thereto. [p. 494, ool. zm 
ugh there ig not In terms any direction in the 
Act that an occu holding as a asufructuary mort- 
gageo shall be described as such it is usual to find in 
the Record of Rights in Chota Nagpur and in Ben 
entries of that nature describing the nature of 
poeseesion of the occupant and under a. 81 of the Act 
particulars of that sort would be ela A proper 
partioulars to enter in the Record of gum if they are 
specified in the order made under s. 80. [ibid.] 

The ordinary rule with regard to official documents 
such as the Record of Rights being that they must be 

to be correct until the contrary is shown, 

it must be presumed thatthe entries made in the 
Record of Rights are those entries and those entries 
only which are required to be made in the order 
passed under s. 80 and if a person wishes to dispute 
the validity of &n entry, on the ground that the par- 
ticulars entered were not in fact required the onus 
would be upon him io produce the order passed under 
8.80. [p. 494, col. 2.] 


Letters Patent Appeal against a judgment 
of Mr. Justice Adami, dated thel0th March, 
1926, (affirming a decree of the Distriot 
Judge, Manbhum, dated the 20th March, 
1923, reveraing that of the Munsif, Purulia, 
dated the 20th November, 1922, 


record, nature of— ` 


. [$91 O. 1901] 


Mr. A. K. Roy, for the Appellants. 

Mr. S. C. Mazumdar for Mr. M. L. 
Bannerpi, for the Respondents, 
JUDGMENT. 

the Letters Patent from a decision of Mr. 
Justica Adami affirming a decree of the 
District Judge. The suit was instituted by 
the plaintiff claiming to redeem from the 
defendant No. 4, Jyoti Lal Patar, certain 
lands in Mouza Chipida which had been 
mortgaged by the plaintiffs on the 5th 
April | 1903. Although there was some dis- 
‘ang atthe trial as to whether these lands 
ever beén in the possession of the 
pue at all, it is proved beyond all 
ispute and accepted by all the Courta that 
the land was settled with the plaintiff or 
' his predecessors many years 
predecessor of the defendant No.4. The 
defendant No. 4 is the ghatwal of the land 
in question. The lst defendant, Chaitan 
Mahto, is the mortgagee to whom the plaint- 
iff mortgaged the land in 1903. The land 
consisted of two plots and carried a rental 
' of Rs. 10. The portion which was mort- 
gaged is said to have carried a proportion- 
ate rent of Rs. 6, The mo wasa 
usufructuary mortgage and was redeemable 
upon paying the mort money Hs. 99, 
in Jeth of any year, The land accordingly 
might be redeemed upon paying the mort- 
gage-money at any time within 60 years 
of the date of the mortgage. What happen- 
ed was, according to the plaintiffs’ case, 
that the plaintiffs’ predecessors had advanc- 
ed certain money to the grandfather of the 
4th defendant who was at the time the 
ghatwal of the village and that money was 
re-payable by certain instalments equivalent 
to the amount of rent of this holding and 
by the year 1309 B. S.if the instalmenta 
were paid the debt would be discharged. 
The arrangement was that the rent due 
from the tenant should be set off against 
the amount due to him under the loan to 
. the ghatwal, Thereforein 1309 rent in fact 
became payable to the landlord by the 
laintiff for this holding. He appears, 
however, for some reason or another, to 
have been unable to pay the rent with the 
result that he mortgaged a portion of the 
land as I have already stated and with 
regard to the balance, the rental of which 
would be about Rs.4or Rs. 4-8-0, he made 
& surrender of that to the landlord. The 
ent of the mortgaged portion would, of 
gourse, be payable by the mortgagee, Thore- 
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fore the plaintiff would not bà liable for 
that rent assuming, of course, that the 
: ee paid it. So matters went on 
until the year 1921 when the plaintiff de- 
posited the money in Court under a, 83 of 
the Transfer of Property Act and claimed 
posession of the property, He was, however, 
too late in depositing the money and was 
unable to get possession at that time. In 
the following year, however; he again de- 
sited the money in Jeth and the money 
eing refused he brought the present suit 
to recover the property. 

The main question for determination in 
this suit was whether the plaintiff had 
mortgaged this property to Ohaitan Mahto 
and whether Ohaitan Mahto had at a sub- 
sequent date, that is, in or about the year 
1314, transferred his mortgage intereat to 
the defendant. Admittedly the defendant 
was in posseasion of the property. He 
claimed, however, that he was in posseasion 
not under any mortgage. In fast he denied 
altogether the mortgage itself and the 
transfer ofthe mortgage right to him and 
his case was that he and his grandfather 
the previous ghatwal, had been in posses- 
sion of this property all along, 

The learned Mnnsif found the facts in 
favour of the plaintiff and granted him a 
decree for possession of the land in suit, 

On ap the District Judge, although 
he found that the defendant's story was 
not true that he had been in posseasion ag 
ghatwal all along, came to the conclusion 
that there was no reliable evidence to gup- 
port the view that the defendant was 
poses as mortgagee, and as he had 

een in possession for more than 12 years 
he had acquired a title against the plaintiff. 
He further found that the plaintiff had ad- 
mitted in a provo. suit that he had been 
dispossessed from the entire jote by the 
grandfather of the defendant No. 4 in the? 
year 1314 and, therefore, that in any case if 
the plaintiff had been dispossessed of his 
property by the defendant's predecessor 
then the plaintiff more than 12 years later 
ou not sustain a suit for recovery of the 

nd. . 

The case came on appeal to this Court 
and was decided by Mr. Justice Adami who 
dismissed the appeal. 

The main point which has been argued 
before us is that the learned District J udge 
kapropériy rejected the evidence of the 
Record of Rights prepared under ss, 80 and 
81 of the Ohota Nagpur Tenancy Act. Tuq 


E r 
* i 


AB . 
Record of Rights contains an entry to the 
effect that the defendant was in possession 
of the land in suit as a mortgagee under 
& transfer of the original mortgagee's rights 
and if that is accepted as evidence in the 
case, then there is a statutory presumption 
of ita correctness until it is proved by evi- 
dence to be incorrect; see s. 84, sub-s. (3 
of the Ohota Nagpur Tenancy Act.- The 
learned District Judge, however, rejected 
-this evidence on the ground thatthe entry 
describing the nature of the defendant's 
possession was not such an entry as was re- 
quired to be made in the Record of Rights 
under the provisions of e. 81 and, therefore, 
wassomething which did not come under 
the provisions of s. 84, eub-a. (3) of the Act. 
Section 80 provides that the Local Govern- 
ment may make an order directing that a 
Survey be made and & Record of Rights 

repared in respect of the lands in any 

ocal area, estate or tenure or part thereof 
and the manner of preparing the record is 
prescribed inthe Act. Section 81 provides 
that where an order is made.under, s. 80 
the particulars to be recorded shall be 
specified ‘in the order and may include 
either without or in addition to other par- 
ticulare some or all of the following, namely, 
(then follow) a number of matters which 
may be set out in the Record of Rights. The 
first’ of these is the name of each tenant or 
occupant, There is not in terms any direc- 
tion that an occupant holding as a usu- 

fructuary mortgagee shall be described as 
' gnch, but it is certainly usual ‘to find in the 
Basori of Rights in Ohota Nagpur and in 
Bengal entries of that nature describing 
the nature of the possession of the ocaupant, 
and as I read s. 81 particulars of that ‘sort 
would be perfectly proper particulara to 
enter in the Record of Rights if they were 
specified in the order:made under s. 80, for 
#. 81 provides that the particulars to be 
recorded shall be specified in the order and 
they may include either without or in addi- 
tion to other particularssome orall of the fol- 
lowing, namely, those set out which I have 
already referred to in the latter part of the 
section. It is clear, therefore, that any 

articulars appearing in the Record of 
Ri hte which are specified in the order made 
under s. 80 are proper particulars to be 
recorded in the record whether they come 
within the different classes mentioned' in 
A, 81 or whether they are in addition there- 
to. The learned District J nage (and the 
game view. was taken by Mr, Justice 
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Adami) considered that no presumption of 
correctness attached to this entry under 
8. 84 of the Ohota Nagpur Tenancy Act, 
because the entry was not one of the par- 
ticulars forthe recording of which sanction 
ie given by s.81 ofthe Act. He further 
pointed out that the entry-itself was in- 
correct in one particular, namely, that it 
gave the rent of the land as Rs, 10 whereas 
it should be Rs. 6.. Assuming for a mo- 
ment that the entry of Rs. 10 was incor- 
rect, although it was in fact apparently the 
amount of the rent payable for the whole 
holding, still thia does not appear to me to 
have any bearing on the present question, 
namely, whether the defendant was hold- 
ing the land as mortgagee or in some other 

^eapaeiby. It may.well-be thatthe rent of 
this particular- land ought to have been de- 
scribed as Rs. 6 and. by some mistake the 
rent of the whole holding, namely, Rs. 10 
was put in,. but that does not seem to 
me to detract in any way from the value of 
the remaining part of the entry. It is said 
that. as the order made under s. 80 speci- 
fying the particulare that shall be recorded 
has not been produced by the plaintiff it 
cannot be said_that the particulars relied 
upon by him, are such as were containéd in 
the order and, therefore, the statutory pre- 
sumption referred to in 8. 84 cannot apply. 
E cannot take this view.. The ordinary rule 
is, with regard: to official documents of this 
nature, that they must be presumed to’ be 
correct until the contrary is shown, that is 
to say, it must be presumed that the entries 
made in the Record of Rights were those 
entries and: those entries only which are 
required to be made in the order passed 
under 8. :80, and had the defendant wished 
to dispute the validity of the entry, then I 
think the onus would be on him to produce 
the order passed under a, 80 to show that 
these particulars were not.in fact required. 
It deems to me, therefore, that the learned 
District Judge shut out & most valuable 
and cogent part of the evidence in favour 
of the plaintiff. Taking this view it seems 
to me that there are twocourses open to us, 
either we may send the case back to the 
District Judge to consider again ‘the evi- 


` dence in the light of this éntry in ‘the Re- 


cord of Rights. which carries with it a 
statutory presumption as to ita correctness 
until it is proved by evidence to be incor- 
rect. On the other hand, we may look into 
the evidence which is before us and is very 


short and consider whether there is in faci 
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on the record in this case any evidence at 
all which may be taken as rebutting the 
pretuaption arising from the Record of 

ighta. We have looked at the evidence 
and we have asked the learned Vakil for 
the respondents to point to any evidence 
which could be taken as rebutting the evi- 
dence of the Record of Rights, but he has 
been unable to do so and we ourselves have 
been unable to find any such evidence on 
the record, Inthecireumstances, therefore, 
I think it would be simply a waste of time 
to send the case back for further considera- 
tion of this point. The Record of Rights, 
in the absence of any. rebutting evidence, 


must be taken as ‘conclusive of the status 


of the defendant, that is to say, that he was 
holding this land not as a proprietor in his 
capacity of ghatwal but as a mortgages. 
The only other point which was raised 
jn appeal on behalf of the respondent was 
that it was said that the plaintif had him- 
self surrendered to the ghatwal not only 
that part of the property which had been 
mortgaged but also at some subsequent date 
the remaining portion of his holding which 
had .not been mortgaged, and if this were 
Bo, then, of course, he could not seek to 
recover k the property which he had 
surrendered. It was not put exactly in 
that form by the learned District Judge 
but it was, I think, put in that form by Mr. 
Justice Adami when the case came up 
before him in second appeal, and I may 


say that baving looked at the evidence . 


given by the plaintiff in the present suit 
and in the deposition given by him in the 
previous suit there has been some mis- 


Apprehension as to what the witness actual-` 


ya I cannot find in either of these 
epositions that he ever said that he sur- 
rendered to the defendant any portion of 
the land except that which, in fact, had not 
been mortgaged. It is true that in one 
place he does say that he was dispossessed 
of the remaining portion of the land, that 
is to gay, the mortgaged part, by the de- 
fendant. His evidence was, no doubt, given 
‘in Bengali and what the terms he used 
exactly were and which were translated as 
being dispossessed of the remaining land it 
is not ible now to ascertain, but it is 
balan A olear to my mind, taking his evi- 

ence altogether, both that which he gave 
onthe previous occasion and that which 
he gave on this occasion that what he 
meant was that it was in the year 1314 B.S, 
ghat the defendant got possession of the 
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remaining land and although the date id 
given differently in different places that 
was the date given in one place by the 
plaintiff as that on which the mortgage 
right was transferred to the defendant by 
the original mortgagee Ohsitan Mahto, 
Moreover, itis very difficult to see how the 
plaintiff could be disposaessed of the mort- 
gaged land of which he was not in posses- 
sion and, in fact, was, not entitled to be in 
possession at that time, and I have no doubt 
whatever that what the witness meant was 
that it was on that occasion that the de- 
fendant got possession of this mortgaged 
land. Therefore, it seems to me that the 
second point of dispossession or surrender, 
whichever way you look at it, is not made 
out on behalf of the defendant, For these 
reasons it seems to me that the decision of 
the learned Judge of this Court and of the 
District Judge must be set aside and the 
appeal allowed with costs here and in all 
the Oourts below and the decree of the 
Munsif should be restored. 
Jwala Prasad, J.—I agree. 


AN. A. A ppeal allowed. 


BOMBAY HIGH COURT. 
ORIGINAL OrviL JURISDIOTION APPHAL 
No. 114 or 1925, 

. February 17, 1926. 
Present :—8ir Norman Macleod, Kr., Chief 
. Justice, and Mr. Justice Coyajes. 
P. 8. RAMANUJAOHARY —APPALLANT— 
APPLICANT B 


versus 
POHOOMAL BROS.—PLAINTIFES— 
RHSPONDBNTa. e 


dure relating to—Partnership—Dissol — 
roos w n D uox 
Where a person who has been served with eum- 
monsas a partner enters appearance under protest 
den; he 15 a partner, the appearanoe has nothing 
to do with the merits of the case but only with the 
question whether the sammons has been properly 
served socording to the rules. Its effect is merely 
to nullify the service altogether as regards the 
t firm. The plaintiff may then disregard the 
ap under protest and proceed again in hig. 
endeavours to serve the summons in accordance with 


46d 


the ee ‘Tf he succeeds in doing this 
sad ol obtains ja the firm he may apply 
0. or pie to issue exscution 


be 
t challange as once th denial of tha parem 


Dries oat iss) 


may 
served as a partner that he was 
should take out a summaus to 


is a partner eg ea m ware Ba UR 

the í of action accrued, or,in the 
tive; to atrii out of such ap the denial of 
i order may then be made directing 


paron ias been partner of the 
dant firm, question whether he has held 
himself out as M pactrar can never arise as that ques- 
tion relates ag ace aaa 


M Ar Mint is under PUE 6 


dogm aed ga Pa . XXXVII, 0. P. O 
not entitled to ask for the trial of an issue edat 


Where & hag come into existence fora 
fixed with a clause enabling one partner to 
dissolve by giving six months’ notice to the other, any 
other method dissolution by t between 


fad count piara aa [p. 499, Pars 
ppeal from the judgment and deoree 
of Mr, Justice Mirza, 
|. Mr. Kanga, Advocate- General (with him 
Mr. Coltman), for the Applicant. 

Mr.B.J. Desai, (with him Bir Thomae 
Strangman), for the Respondenta, 


JUDGMENT. 


this suit against Messrs. Charry and Oharry, 
a firm, to recover the sum of Rs. 2,500 with 
interest thereon said to be dueona pro- 
missory note dated November 2, 1923, which 
had matured on Janu 10, 1924. Under 
the provisions of O.. VU, r. 2, & sum- 
mons was issued in accordance with form 
No. 4 of Appendix to the First Schedule 
of the 0. P. 6. 
Thereupon one P. B. Ramanujach 

plied for an order that leave should be 
granted to him to appear and defend the 
suit, or, in the alternative, to appear and 
defend the suit to the extent that he was 


not a partner at any time material to the. 
suit and was not liable for the plaintiff’. 


alaim. In his affidavit in support of the 
Summons the applicant alleged that the 
partnarahip between himself and T. B. 

aradachary in the firm of Oharry and 
Charry was dissolved by mutual consent so 
far "hack as April 18, 1923, 
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The following order was made by the 
Ohamber Judge on March 20, 1924, on the 
gummons, hearing the parties and 
reading numerous affidavita: — 

"I do order that the applicant be and is 
hereby given leave to &ppear and to con- 
tend that he was not a partner in the firm of 
defendants at.any time material to that suit 
and I do further order that the said issue 
be tried in Court on June 24, 1924.” 

For some reason not known to us it was 
not until September 21, 1925, that the 
case came on before Mr. Justice Mirza for 
trial of the issue. A question was first argued 
regarding the effect of the order of March 
30° 1 1924, Mr. Coltman for the applicant 
cohtended that the only issue the Court 
was competent to try was whether the 
applicant was or was nota partner at the 
date of the hundi im suit, The learned 
Judge ruled that, although that might be 
regarded as the issue before him, it should 
be open tothe plaintiff to contend that in: 
case the spp cen was not a partner at the 
date of the hundi he held himself out to be 
such and was hence liable to the plaintiffs. 


‘He further ruled that it should be open 


to the plaintiffs to contend that the appli- 


' cant should be held liable for the amount 


of the hundi on the ground that the amount 
had gone towards payment of a liability 
incurred while the partnership was in sub- 
sistence and the plaintiffs were entitled on 
the principle of subrogation to stand in 
the shoes of the creditors of the partner-: 
ship whowere paid off by means of the 
amount so borrowed. The Judge further 
remarked that the procedure adopted by 
the orderofMarch 20,1924, was defective 
inasmuch as the issue was the only issue 
in the case and it should have been tried 
at the hearing of the suit and not as & 
preliminary issue. But he failed-to observe 
that as yet no leave had been obtained 
to defend the suit, Thereuponhe allowed 
the trial of the issue to proceed upon three 
grounds: (1) that the applicant was a 


partner at the date ofthe kundi, (2) that ' 


if not he waa liable as having held him- 
self out to be such, and (3) the applicant was 
liable to the plaintiffs in Tespect of the 
debt on the principle ot subrogation. The 
last point was abandoned early in the trial 
by plaintiffs’ Counsel. 

On the evidence - recorded the Judge 
held that the partnership was in existence 
at the date when its credit was En 
by means of Ex, O, the kundi > 


Us 
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of November 2,1923. It was, therefore, not 
necessary to consider whether the appli- 
cant had held himself out as a partner. 
Still the question was considered at some 
length and-the Judge expressed the opinion 
that at the.date of the hundi the applicant 
was hot in the position of a dormant partner 
and that he had held himself out 
partner of thd firm. 

The applicant has appealed. 

As, with all due respect to the learned 
Judge, therehas beena failure to appre- 
ciate the provisions of O. XXX with regard 
to suits filed against partners in the name 
of the firm and the complications which 
result when such a suit is also filed under 
ths provisions of O. XXXVII, it becomes 
necessary, in the first instance, to set out 
clearly what is the procedure prescribed by 
‘those orders and explain how effect is to 
be given to it. 


By r. 1of O. XXX "Any two or more per- 
Bons claiming or.being liable as partners 
and carrying on business in British India 
may sue or ba sued in the name of the firm 
(if any) of which such persons were partners 
at the time of the accruing of the cause of 
action.” 

Rule 3 prescribes that “ Where persons 
are sued as partners in the name of their 
firm, the summons shall be served either— 

(a) upon any one or more of the partnera, 


or 

(b) at the 

artnership 

ritish India upon any person having, at 
the time of service, the control or manage- 
ment of the partnership business there, 
: as the Oourt may direct; and such 
service shall be deemed good services upon 
the firm 80 sued, whether all or any of the 
partners are within or without British 
India.” 

In this case the summons was served 
upon the applicant as a partner. 

By r. 6 "Where persons are sued as 
partners in the name of their firm, they 
shall appear individually in their own 
names, but all subsequent proceedings 
shall, nevertheless, continue in the name 
of the firm.” 


By r.8 "Any person served with sum- 
mons asa partner under r. 3 may appear 
under protest, denying that he isa partner, 
but such &ppesarauce shall not preclude 
the plaintiff from otherwise serving A 
semmons on the firm and obtaining a 


32 


prinoipal Place at which the 
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decree against the firm in default of appear- 
' ance where no partner has appeared." 

What is the true legal position when 
a person who has been served with asum- 
mons 88 a partner enters an appearance 
under protest denying he is a partner, 
has not clearly been understood in this 
case. Such an appearance has nothing to 
do with the merita of the case, but only 
with the question whether the summons- 
has been properly served according to the 
rules. Its effect is merely to nullify the 
service altogether as regards the defendant 
firm. Ths plaintiff may then disregard 
the appearance under protest and proceed 
again in his endeavours to serve the sum- 
mons in accordance with the provisions 
“ofr. 3. If he succeeds in doing this and 
‘obtains judgment against the firm he 
may apply under O. XXI, r. 50, for leave to 
issue execution against the person who had 
appeared under protest, when if the liability 
is still disputed, the. Court may order the 
liability of auch person to be tried and 
‘determined in any manner in which any 
issue in & sait may be tried and determined. 
‘Or the plaintiff may wish to challenge at 
once the denial of the person served as a 
‘partner that he was a partner. If so, he 
should take out a summons to strike out the 
appearance entered on the ground that the 
party appearing isa partner in the firm sued 
or was & partner at the time the cause of 
action accrued, or, in the alternative, to 
strike out of such appearance the denial 
of partnership. An order may then be 
made directing an issue to be tried to 
determine the question of partnership. 

It is to be noted that in sucha case the 
only question depending on the dstermina- 
tion of the issue is whether the summons has 
been duly served or not underr. 3. If it 
has, then the trial of the suit can proceed. : 
Ifit has not, the plaintiff must proceed to 
serve the summons afresh.. It should be 
obvious; then, that when the only issue for 
the determination of the Court is whether 

: & person has been properly served as a 
partner of the defendant firm, the question 
whether he has held himself out as a part- 
ner can never arise, as that question re- 
lates to the liability of a person who in 
fact is not a partner, so that service on 
such a person cannot be good service on-a 
firm under r. 3. A difficulty, however, 
arises where a suit is filed against a firm 
under the provisions of O. VII which 
differ from the provisions in the rules of 
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the Supreme Court relating to summary 
suits. Bach suits in England are institut- 
ed by means of a specially endorsed writ 
under O III, r. 6 and after the writ has 
been iesued the plaintiff can take ont a 
summons for judgment under O XIV. 
The defendant can then ark for leave to 
defend. Under O. XXXVII, r. 2, O. P. O., 
the defendant cannot even appear without 
leave, and it would seem that the words 
“appear or" in O. XXXVII, r. 2 (2) are 
unnecessary and might well be omitted. 

In England, an appearance under pro- 
test entered by a person served as a part- 
ner is not sufficient to ground proceedings 
under O. XIV, and this further empha- 
sises the fact that such an appearance mere- 
ly opens up the question whether the 
summons has been properly served and 
has nothing to do with the questions which 
will arise at the trial of the action. 

When the applicant took out the sum- 
mons in this case, it was probably neces- 
sary for him to apply ior leave under 
O. XXXVII, r. 2, before his appearance 
under protest could be filed, and that could 
be the only question for the Judge to 
decide. The plaintif might have allowed 
the appearance to be filed and then dig: 
regarded it as I have already pointed out, 
or he might have asked theJudge to direct 
the trial of an issue a8 to whether the 
applicant was or was nota partner at the 
time the cause of action accrued. If that 
issue were decided against him, there would 
be no good service against the firm. If he 
succeeded, then the summons would have 
been properly served and it would be only 
after that question had been settled, that 
it would be possible to consider the ques- 
tion whether leave to defend should be 

anted, In any event the defendant enter- 
ing an appearance under protest could not 
be entitled to ask for the trial of an issne 
whether he was a partner. It does not 
appear from the record in what-circum- 
stances the order of March 20,1924, came 
to be made, whether the plaintiff was 
told that he bad an option to disregard 
the denial of partnership by the applicant, 
or whether he asked the Court to direct the 
trial of the issue, but the order as it stands 
could only relate to the question of the 
service of {he summons on the defendant 
brm, and it is on that footing that I am 
dealing with this appeal. ll would appear 
from the judgment before us that another 
pummary suit No. 483 of 1924 was filed 
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aperon the firm of Oharry and Obany in 
which, ona similar application by the pre- 
sent applicant, a similar order was made 
in Chambers directing the trial of an iesue 
whether or not the applicant was a partner 
in the firm of Charry and Cherry at the 
time the cause of action in that suit accrued 
and Mulla, J., trying the issue held that 
the partnership was dissolved on May 21 
1923. The learned Judge aleo considered 
another issue, wrongly as I have. already 
pointed out, whether there was a holding 
out by the applicant after that date. It is 
now possible to deal with the question 
whether the applicant was a pariner in 
Oharry and Charry on the 2nd November, 
1923, the date of the hundi in suit. 

The applicant and Varadachary entered 
into partnership on February 27, 1922. The 
partnership deed is Ex. IE. The partner- 
ship was to continue for a period of five 
years unless it was determined by six 
calendar months, notice to be given by 
one partner to the other. Disputes arose 
between the partners regarding the conduct 
of the business,‘ and on April 10, 1923, the 
applicant wrote to Varadachary a letter 
which concluded:— 

"Under these circumstances please take 
formal notice not to do any more fresh 
business under the signature of Charry 
and Chany until the present misunder- 
standings are cleared and until I again 
give my consent to proceed with the normal 
business.” 

Varadachary replied on April 18 by a 
letter in which he said :— 

“T have taken noticeof your wishes and 
nq business will be done in the name of 
Oharry and Oharry from to-day. I shall 
attend to the winding up of everything 
and then if approved we shall think of 
continuing the business.” 

Then, after referring to the accounts 
which were not yet made up, he stated 
that he was willing to pay the applicant 
in full the amount hehad paid and release 
him from the deed of partnership, indemni- 
fying him from all claims in respect of 
contracts stil pending The applicant re- 
plied on April 25, 1923, noting that Va- 
radachary agreed not to do any fresh 
business and reserving to himself the option 
of going out of the partnership on bein 
paid all amounts due to him as reveale 
by the accounts up to April 18, 1923. 
When the applicant received the amounts 
he wrote on May 14 that he had decided 
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to accept theoffer of April 18, and with- 
draw from the partnership on being paid 
Rs, 13,626-6-3 standing to his credit in the 
books and on being given an indemnity 
against all contracts then pending. 
Varadachary replied on May 21 that he 
was willing to pay whatever showa by the 
accounts and not the sum of Rs. 13,626 6 3. 
The applicant replied on May 27, as- 
serting that he had accepted the terms of 
settlemant suggested by Varadachary in 
his letter of A 18, practically in his 
own worla by the letter of May 14, up to 
which time the terms of settlement had 


neither been withdrawn norin any detail 


_ amended. 

Thereafter there was no business corres- 
ondence between the parties except a 
etter by the applicant of June 12, 1933, 
stating that Varadachary had sent no re- 
ply to his letter of May 27, regarding a 
settlement out of the partnership and add- 
ing without prejudice to the writer's 
claims and contentions that he had asked 
Fergusson aod Co., to scratinise the ac- 
counts and vouchers on his behalf. Oa 
December 93, 1923, a deed of dissolution 


was drawn up reciting that the partner- ‘ 


ee had been dissolved from April 18, 
1923, 

It was strenuously contended that the 
two hundies drawn by Varadachary on 
April 20, 1923, which he signed as fol- 
‚lows :— 

“T, J. Varadachary, 

Proprietor, Charry & Charry” 
proved that there had been a dissolution 
of the partnership on April 18, but it is 
quite clear, on the applicant's own show- 
ing, that at the highest there was in exist- 
eno», on April 20, only an offer by Vara- 
dachary which was not accepted by him 
before May 14. The question whether the 
firm could be liable on the hundies so drawn 
by Varadachary would be entirely irrele- 
vant tothe present issue. 

The partnership having come into exist- 
encè for a fixed period with a clause 
enabling one partner to dissolve by giving 


six months’ notice to the other, it is clear -- 


that any other method of dissolution by 
agreement between the partners must be 
strictly proved. Ifthe applicant had said 
in his letter of April 85, “I shall wait un- 
til I see the accounts before deciding 
whether to accept your offer of April 18," 
viz., to pay the 12,000 odd which had been 
advanced by the applicant to the partner 
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ship, it might be said that the applicant 
was entitled to decide finally to accept the 
offer if it had not been previously with- 
drawn, but it is contended that the appli- 
cant, instead of keeping Varadachary'a 
offer open, made & counter-offer statin 
that when the accounts arrived he woul 
decide whether he would go out on bein 
aid, not the 12,000 odd, but what woul 
a due to him as revealed by the accounts,, 
which meant due to him on accountof his 
share in the partnership. The learned 
Jadge says that the applicant, when he 
received the accounts from Varadachary, 
after he wrote on April 25, discovered that 
he was indebted tothe extent of Ra 2,500 
before he wrote his letterof May 14, but 
I cannot discover anything in the record 
which would show that the applicant knew 
what was the loss incurred until he re- 
ceived Messrs, Fergusson & Co.'s report 
of July 12. In cross-examination he said 


(page aD XE 

“In June Fer n and Co. were ap-- 
pointed to examine the accounts. There 
was Rs. 55,900 outstanding bills. I knew 
this from the.report for the first time." 

It is extremely difficult, therefore, to say 
what is the proper construction to puton 
the applicant's letter of April 25. It has 
been construed already by two Judges in 
two different ways and there is much to 


, bé said in favour of both views. 


The conclusion I have come to is that, 
since the onus lies on the applicant to 
prove that he ceased to be a partner long 
before the hundi in suit was passed, he 
must prove unequivocally that the part- 
nership, which, according to the terms of 
the deed, was stillin existence, haq deter- 
mined by agreement between the parties, 
and if the documents on which he relies 
to prove that agreement can with equal 
justification-be read as having two different 
meanings then the applicant has failed to 


satisfy the onus which lay upon him. The 


reeult is that the service on the applicant 

was good service onthe firm and the ap- 

peal must be dismissed with costs. 
Coyajee, J.—1 agree. 


A. N. A Appeal dismissed, 
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OUDH OHIER COURT. 
SECOND Civ Arrman No.'208 or 1035. 
August 24, 1926. ` ` 
Present: —Mr. Justice Hasan and 
Mr. Justice Raza. ' 
OHINTA RAM AND orHBHRS—DBEFBNDANTS— 
ÁPPBLLANTB ° 0 


ea versus 
RAM SAMUJH amp OTHRRS—PILAINTIFFS— 


. d remainder—QOompromise giving life-es- 
A _ taté to widow and vestad remainder to shi a pu 
: -` walidity"of. ; ; r 
rovided e follows: “B 
shall go. as lives be the 
1 of her 5 pies 5 kirants share and 
after B's death M, generation after generation, in the 
dapi of the owner of the ‘aforedaid share shall 
in 


a Hindu widow) 
malik in poscess 


time have power to make a transfer of any kind'" 
Held, (1)'ihs$ the document did not merely create 
@ widow's and a reversioner's ee in the pro- 
n B dnd & vested 


-' perty, but conferred a life-eetste | 
remainder on M; and that thé interést byM' 


| + under the deed could be validly sold in ‘execution of 
Ta decree against him: And (p. 60], coll] ^ 
i ret En settlement was not invalid in law. 
. 501, col 2. 
. Ramsumarn Prasad v. Shyam Kumari (1) and Mata 
Prasad v. Nageshar Sahai (2), relied om. ` 
Appeal inst a 
tional District dudge, Gonda, dated’ the 
2th January, 1925, SEU that of the 
Subordinate Judge, Gonda, dated the 30th 
November, 1921. ; x 


Mr. M. Wasim (for Mr, B. N. Srivastava), 


for the Appellants. l 
Mr. A. P. Sen, for the Respondents. 


JUDGMENT.—This is the defend- 
_anta’ appeal from the decree of the Addi- 
tional District Judge of Gonda, dated the 
8th of January, 1925, reversing the decree 
of the Subordinate Judge ‘of the same 
place dated thé 30th of Novem Der 1921: 
The Court of first instance dismissed the 
plaintiffs’ suit but on appeal by the plaint- 
iffs the leatned Additional District Judge 


has decreed it.: 


The point for decision in second appeal, 


before us'is a shoft‘one. The facta now ád- 
mitted are'are follows :— 7 


Kalidat and Mangal were two separated ' 


brothers. A 5-pies 5-kirants share in vil- 


lage Narainpur muafi, pura Bednagar, par- | 


gana and District Gonda, now in suit was 
owned by Kalidat. On his death in 1895 
Kalidat left surviving him his widow, 
Musammat Bhagwandei and also his bro- 
ther, Mangal. Kalidat had no child. Man- 
, gal died about six years and Musammat 
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' and’ occupetion' af it.. B shall at no . 


ecree of the Addi-: 
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Bhagwandei about -24 years before the in- 
stitutjon of the suit, out of which this ap- 
peal ‘arises. The suit was filed on the 13th 
of August, 1920. : 

. On the 'déath of .Kalidat Musammat 
Bhagwandei, his widow, obtdined an order 


.of the entry of her name in place of her 
. deceased husband 


1 in the revenue registers. 
In January, 1899, Mangal ‘brought a suit 
against Musammat Bhagwandel claiming 
title to and recovery of possession of the 
property in.suit on the basis of an oral 
Will made: in his favour by ‘his brother, 
Kalidat, The litigation ended in a settle- . 
ment between Mangel and Musammat 
‘Bhagwandei dated the 4th of April, 1899, 
(Ex. A2). ' 

It appears that one Rani Ritraj Kuar 
had a simple money: decree against Mangal 
in execution of which she put the 5-pies 
5 kirants share now in guit to sale and it 
was purchased by the predecessor-in-interest 
of the appellants on.the 20th of October, 
1910. The plaintiff Badri Narain, son of 
Mangal, clairng in the present suit the 
recovery of the aforesaid“ share from the 
hands of the representatives of the pur- 
chaser on the alleged title that the share 
became vested in him in the right of a 
reversioner to the estate of Kalidat on the 
death of his widow, Musammat Bhagwan- 
dei. The simple point, on which the de- 
cision of the case turhs, is the nature of 
the interest which Mangal acquired in the 
property in suit by virtue of the settlement 
of i bn ‘of April, 1599. ; 

If he acquired a spes sucdessionis of a 
Hingu reversioner contingent on his sur- 
viving Kalidat's widow then it is clear 
that the plaintiff must succeed. If, on the 
other hand, the effect of ‘the settlement 
was to confer on him an estate of fee 
oe D oeno and the creation of 
such an interést was- valid in law the 


_ plaintiff's claim must fail, We will now 


give ‘translation of the important portions 
ae compromise of the 4th’ of April, 
1899:— ? 

“The defendant (that is, Musammat Bhag- 
wandei) shall sò long as she lives be the 
malik in^ ession of her 5-pies 5-kirants 
share and after the death ofthe defend- 
ant, the plaintiff (that ‘is Mangal genera- 
tion after generation in the character of 
the owner of the aforesaid share shall be 
in possession and oecupation of it. And. 
80 long as the defendant continues to live 
with the plaintiff she shall not be entitled 
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to receive the: profits of the share. The 
plaintiff shall bs in possession of the said 
share and: shall appropriate the profits 
thereof and “ih: the event of the defendant 
separating from the plaintiff for any cause 
she shall take the net profits of the afore- 
mentioned share from the plaintiff. Aud 
the defendant shall at no time have power 

to RES a transfer of any kind." 

constrastion, which we place. on: 
the language of this document, is that it 
was not the intention of the parties to 
create- merely a widow's and revergioner's 
interest'in the property in suit according 


to the rule of the Mitakshara but ‘that 


their intention was that the widow shall 
have particular estate, in this case a life- 
estate and that the remainder of the estate 
shall vest absolutely in Man and his 
heirs.. It follows that the vested remainder 
which Mangal acquired under this com- 
promise was validly sold in execution. ‘of 
the decree mentioned-above as against him, 
. It now remains to consider the argu- 
ment on behalf of the plaintiffs-respond- 
ente thet'an absolute interest. in the re- 
‘mainder-could not be created in ,favour 
of Mangal to the -prejudoe. of the ulti- 
mate reverBióner o may be alive "when 
the réversion opened on the death of ‘the 
widow. We are unable to accept t 
argument, In the first place, under the 
terms of the settlement there' was no 
' widow's estate left in Musdmmat: Bhag- 
wandei. As. stich she” would have had 
power of aliénátión for her- lifetime’ and 
of an absolute alienation: is case of neces 
sity. Of this power shé was deprive: by 
, the settlement. By virtue of the seítle- 
ment shé obtained a 
peculiar nature, that is a life-estate with 
no‘power of alienation whatsoever. ,Fur- 
ther, the settlement’ disposes of the re- 
mainder of the estate after the particular 
estate created in- favour of the widow. 
We find nothing in law to prevent such 
a settlament as the present from coming 
into opération. Mangal’s claim was for 
immediate possession of Kalidat’s estate 
on the basis of èn. alleged Will If the 
claim had’ succéeded’ the widow “would 
. have had nothing left to her. In ‘these cir- 
cumstances’ we think" that’ thé” setflement 
was reasonable and prudent. We are also 
of opinión that if wad for the’ interest of. 
thé estate. The immediate estate in^ita 
entirety was represented by' the widow 
and thé ‘impending danger to that ebtate 
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was thatthe widow might hava been en- 
tiraly dis d in the eyent of Maugal's 
sticsegs” ih hiš claim. .The reversionary 
estate in Mangal Shi had the charaoter 
is was converted 
He an selaka estate ih remainder, The’ 
- befbre' us if fully cover by. the 
principle’ of the. deoision of their Lord- 
ships of the Privy" Oouncil i in the case of 
Ramsumran Prasad v. Shyam. Kymari of: 
Aubther deeision of the same aban 

to be found in Mata Prasad: v. Nageshar 
Sahai (2), read with Nageshar Sahai v, 
Mata Prasad (3) in which & compromise 
between a widow and the presumptive 


 reversioner creating a life-interest in the 


latter was upheld as a valid family gottle- 
ment. "m 

In view of our decision recorded abawa 
the appeal succeeds andit is, therefore, 
not necessary to decide other points raised 
on behalf of the appellants by their learn- 
ed Counsel. 
- We accordingly allow this appeal, set 
aside the decree. of the lower Appellate 
Court and, restore the decree of the Court 
of rat instance with costa in all the three 
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gentative, whether ‘in actordanoe with law'—' Step-in- 
aid’ of execution. ; 

An application for execution of a dearee made 
against a wrong person, under the bona fide belief 
that that person was the real legal representative of 
the judgment-debtor,ig an application in accordance 
with law within the meaning of Art, 182 of Bch I to 
the Limitation Act. In any event, it is clearly an 
application to take a step-in-aid of execution of 
the decree and would give-a fresh start to the perlod 
of limitation — [p. 508, ool. 2.] 

i Das v. Bedmati : Koer (3), Bipin Behari 
Mitter v. Bibi Zohra (4jand Manorath Das v. Ambica 
Kanta Bose (5), followed. 

, Jnansndranath Basu v. Nihalo Bibi (2), dissented 
from. 


Appeal from an order of the Subordinate 
Judge, Darbhanga, dated the 21st Novem- 
ber, 1925. - 


Messrs. L. K. Jha and K P. Suku, for 
the Appellant. 

Messrs. N. C. Sinha and Hasan Jan, for 
the Respondents. 


JUDGMENT. 

Kulwant Sahay, J.—On the 6th of 
March, 1918, the respondenta-decree-holders 
obtained a decree for money against 
Bhaveshwar Singh. Bhaveshwar Singh died, 
and on the 16th of February, 1921,an applica- 
tion was made for execution of the decree 
ágainst his widow, Musammat Jageshwari 
Bahuasin. Some properties belonging to the 
estate of Bhaveshwar Singh were sold and 
purchased by the decree-holderson the 17th 
of August, 1921. The sale was confirmed 
and possession was delivered to the decree- 
holders, auction-purchasers, in February 
1922. The decree, however, was not satisfied 
by the sale, and fresh execution was taken 
out on the 2nd of May, 1924, against the 
widow and against Laliteshwar Singh, the 
father of the present appellant Ghanesh war 
Singh. This application was dismissed and 
nothing was realized. The present execu- 
tion was taken out on the 23rd of Decem- 
ber, 1924, apai the widow, Musammat 
Jageshwari Bahuasin, and against Babu 
Ghaneshwar Singh, the sonof Babu Lalitesh- 
war Singh who was dead. Objection was 
taken to the execution on behalf of Babn 


Ghaneshwar Singh to the effect that so far ` 


as he was concerned the execution was 
barred by limitation. The reason why 
Ghaneshwar Singh was brought on the 
record as & judgment-debtor was that under 
a kulachar prevailing amonget the junior 
branches of the family ofthe Darbhanga 
Raj, widows did not inherit babuana pro- 
perties. This was held by the Privy 
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Council in Ekradeshwar Singh v. Janesh- 
wari Bahuasin (1). 

The learned Subordinate Judge has held 
that the previous application” against the 
widow would save limitation, and he has 
disallowed the objection of the judgment- 
debtor. In this appeal by the judgment- 
debtor it is contended thatthe first. ap- 
plication for execution against the widow 
was not an application in accordance with 
law and, therefore, could not save the 
present execution from the bar of limitation. 
It is contended that the first application > 
was made against a person who did notre- 
present the estate of the deceased judg- 
ment-debtor, Bhaveshwar Singh, and, there- . 
fore, that- was nòt an application in accord- 
ance with law. j , 

It is true that the widow did not inherit 
the eatate of Bhaveehwar Singh which was 


‘a babuana property; but it has been found 


that the widow was in possession, and the 
brother and nephew of Bhaveshwar Singh, 
who were separate from him, were not in 
possession. Some property was sold and pos- 
session given to the decree-holder, auction- 
purchaser, without any objection, The 
learned Subordinate Judge was of opinion 
that the first execution was brought against 
a wrong person under a bona fide mistake 


, and the application was one in accordance 


with law, within the meaning of Art, 182 of 
the First Schedule to the Indian Limitation 
Act. On behalf of the appellant reliance 
is placed upon the decision in Jnanendra- 
nath Basu v. Nihalo Bibi (2). That decision, 
no doubt, ‘supports the appellant's con- 
tention; but the Calcutta High Court as 
well as the Madras High Court have taken . 
& different view. In  Balkishen Das v. 
Bedmati Koer (3) it was held that an appli- 
cation made againat & wrong person under 
a bona fide belief that that person was the 
legal representative of the deceased judg- 
ment-debtor wasa good application, and 
even if ib could not properly be regarded 
as an application under s. 234 of the old 
C. P. O., byreason of mistake, it would still 
be an application to take A atep-in-aid 
of execution. In that case there was a 
reaeonable doubt as to who the legal repre- 
sentatives of the deceased judgment-debtor - 


(1) 25 Ind. Oas. 417; 42 O. 582; 18 C. W. N. 1249; 
.L T. 382 


[up I. O. 1927] 


were and the Court held that the previous 
application was filed under a bona fide 


ed in Bipin Behari Mitter v Bibi Zohra (4). 


In Manorath Das v. Ambica Kanta Bose (5), - 


Mookerjee, J., relied upon  Balkishen's 
case (3) and' the case of Bipin Behari 
Mitter v. Bibi Zohra (4), quoted above, 
andapproved of the principlés laid down. 
in -these decisions. I am inclined to 
agree with the view taken by the learned 
Subordinate Judge and to hold that the 
first application against the widow was 
a good application in accordance with law 
and, in any event, it was clearly an applica- 
tion to take some atep-in-aid of execution 
of the decree and gave a fresh start to the 
period of limitation. 

The appeal must be dismissed with coats, 


Ross, J.—I agree. 
Appeal dismissed. 
04 


À. N. A. 
4) 35 O. 1047. 
1 Ind, Oas, 57; 9 O. L, J. 443; 13 O. W. N. 533. 





MADRAS HIGH COURT. 
Orvis APPHBALS Nos. 422, 482 AnD 433 or 1922 
AND APPBAL Borr No. 394 or 1923. 
August 13, 1926. » 
Present:—Sir Kumaraswami Sastri, KT., — 
Officiating Ohief Justice, and 
' A Mr. Justice Ourgenven. 
BOBBALADI GATEPPA, wINOR, BY NHIT 
ramno ANDRAGAL ADEPPA— . 
PLAINTIFF—ÀPPBLLANT 
versus | 
BOBBALADI ERAMMA AND OTHARS— 
DErgBNPANTS— RBSPONDBNTS, 
Jaims—Hindu Law, whether applicable to Jains— 
Presumption—J ain. widow, adoption by, con- 


sent of husband or sa legality of. 
cae Rr povsined by du Law in the absence 
of proof of any custom to the contrary. [p. 504, cols. 


1&2] 
a Jain widow without the autho- 
B ere or the oongent of the supindas is 
invalid in the Absence de provee eh custom or local 
odo A PR Rin (10), followed. 
[Caselaw considered] . 
Appeals against the decree of the Court 
of the Subordinate Judge, Bellary, dated 
the lat September, 1922, in O. B. Nos. 58 and 
59 of 189 I-and 130 of 1920, and 34 of 1921. 
ed C. Sambasiva Rao, for the Appel- 
t, 


GATHPPA V. HRAMMA, 


. Spondenta, 
mistake and saved the subsequent applica- `. ` 
tion from limitation This view was accept- - 


_Sambasiva Rao who ap 
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Mr. P. Venkatramana Rao, for the Re 


JUDGMENT. ` 
Kumaraswaml Sastri, Offg. C. 
d.—The only question in these appeals 
is whether the consent of the husband 
or his sipindas is necessary to validate 
an adoption made by a Jain widow. 


-The lower Oourt held that the Jains are 


governed by Hindu Lawin the absence of 
proof of any custom to the contrary and 
that the adoption is invalid as no consent 
was obtained either from the. husband or 
his eapindas. The finding of fact as to 
the absence of consent is not disputed 
before us. The main argument of Mr, 
for the appel- 
lants is that so far asthe Jains are con- 
cerned, no consent is necessary and that 
the lower Court is wrong in thinking that 
the Hindu Law applied to them. Were the 
matter res integra I would be inclined to 
hold that modern research has shown that 
Jains are not Hindu dissenters but that 
Jainism has an origin and history long 
anterior to the Smritis and commentaries 
which are recognised authorities on Hindu 
Law and U In fact, Maha Veera, the 
ast of the Jain Theerthankars, was a con- 
temporary of Buddha and died about 527 
B. 0. The Jain religion, refers to a num- 
ber of previous Theerthanksrs and there 
can be little doubt that Jainism as a dis- 
tinct religion was flourishing several cen. 
turies before Ohrist. In fact Jainism 
rejects the authority of the Vedas which 


‘form the bedrock of Hinduism and denies 


the efficacy of the various ceremonies which 
Hindus consider essential. Thereis a great 
force in the observations of Holloway, J., in 
Ritheurn Lallah v. Soojun Mull lah (1) 


. that Hindu Law cannot be applied to them. 


Bo faras Jain Law is concerned it has its 
own law books of which,- Bhadrabaku Sam- 
hit is an important one. Vardhamana 
Niti and Ashana Niti by the great Jain 
teacher Hemachandra deal also with Jain 


'Law. No doubt, by long association with 


Hindus who form the bulk of the popula- 
tion Jainism has assimilated several of the 
customs and ceremonial practice’of the 
Hindus but this is no ground forapplying 
Hindu Law as developed by Vignaneswara 
and other commentators, several centuries 
after Jainism was a distinct and separate 
religion with its own religious ceremonial 
and legal systems, en bloc to Jains and 
(1) 9 Mad. Jur, 31. 


. . is and 
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throwing on them the onus of showing 
that they are not bound by the law as 
laid down by .the,.Jain law-givers. It 


seems to me that in- considering questions ' 


of Jain Law relating to-adoption, succes- 
‘gion and partition we have to see what 
the law as expounded by Jain law-givers 
i to throw the onus on those who 
. &8sert that in any particular matter the 
Jains have adopted. Hindu Law &nd custom 
“and have not followed the law as laid 
“down by their own law-givers. I have 
not been referréd to any Jain law-giver 
requiring consént of the husband or sapin- 
das to enable a widow to adopf. Several 
. Jain communities have successfully shown 
' the custom of, adoption -without consent 
being valid. The absence of any necessity 
‘for consent was prabably. due to no con- 
sent having been required by. the Jain. 
' Iaw-givers, I gee nothing.in the Bhadrbahu 
` Bambi ; t - 
. lation of Bhadrabahu_ Samhita by L. J. 
. Haini, M. A. Judge, High Court, Indore). 
As regards Bhadrabahu Samhita, verse. 40 
empowers &.sonless man or woman to take 
a boy in adoption: Verse 83. empowers & 
widow taadopt a boy and make over her 
. property to him. Verse 83 runs as follows:— 


“The virtuous lady may like her husband.. 
take to hérself a son of, & good gotra and 


instal him on the estate of er husband.” 


.` In Maharaja Govinda Nath Roy v. Gulab 
Chand (2) decided as early as 1833 the 
Pandita consulted were of opinion that 
according to :Jain Sastras, a widow had 
power to adopt without any authority from 
her husband: There wis some difference 
“of opinion if she could'depose an adopted 
gon, They refer to Jain Sastrae and there 
is, no suggestion that the law applicable 
to them.i& the Hindu Law or that. any 
special custom, was necessary. to be.alleged 
and proyed té-support an adoption by a 
_ widow without consent of her. husband or 
sapindas.: There is a great force in the 


. , argument- of Mr. Sambasiva Rao that it is 


for those who contend that the consent. of 
the husband or his sapindas. is necessary 


to prove that the Jains have in the matter. 


of-adoption followed Hindu Lew. The 
matter, however, in my opinion is conclud- 
ed by authority and a series of decisions 


extending over several years have held: 


that the presumption is that the Jains are 
governed by ordinary Hindu Law unless 


(2) 58.D. A. 276. |, 
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ta oe any consent (see trang. 


. be applicable to them. 


[99 I. ©. 1827] 


itis shown.that. by custom a different law. `. 
prevails among them. 
- In Chotay Lall v. Chunnoo Lall (3) decid- < 
ed in. 1878 their Lordships of the Priyy 
Oouncil, held that the ordinary: Hindu Law 
of Inheritance should- apply. to Jains in 
the absence of any proof of special-oustom. 
ing it. Their. Lordships: in. dealing. 
“with the- argument of. Mr. Oqwell that 
Jains Should be, presumed, to be goveried 
by their qustoms. differing from ordinary 
law; and referring. to the case of Sheo 


i 


Singh Rat v; Dakho,(4), observed that the - 


. case of Sheo Singh Rai.v. Dakho (4) did no 


more than &dopt'and.sfürm, the law to be 
deduced from a roll.of tases in India, that. 
when the customs of the Jains are set up. 
they must. be, proved like. other customs, 
varying the ordinary -law, and: that, when 
so proved, effect should be given. to them. : 


-In Sheokuarbai v. Jeoraj (5) their Lordships 
` of the Privy Council observe: — 


"The Jains. are Hindu dissenters, and 
although, as.was pointed out by Mr. Mayne 
in para. 46 of his Hindu Law and 
ues ‘generally adhering to the ordinary 
Hindu Law,‘ that is, the law of the three 
superior castes, they-recognise no divine 
authority in the Vedas and do not practise 
the shradh, or ceremony for the dead.’ " 

‘The dye performance of the shradh, or.’ 
religious ceremonies-for the’ dead, is at the : 
base of the religious theory of adoption, -. 
but the Jains havéso generally adopted the: 
Hindu Lew that the Hindu rules of adop- 

tion. are applied to them in the absence of 
"some contrary usage (Mayne's Hindu Law, 
paras. 148 and 106, and cases there cited). 


- In Mandit Koer v. Phool Chand Lal (6) it 


was held that unless a custom, to the con- 
trary is proved, Jainé are governed b 
the Hindu Law of Inheritance and ordi- 
narily the Mitakshara school of- law would: 
In Bachebi v. .- 
Makhan Lal (7) it. was held that. the or-. 
dinary Hindu Law. of Inheritance would : 
apply to Jains-in the absence of: proof! of 


. custom or usage varying that law. The 


i| 4 0. 744; 8 0. L. R. 40578 1., A: 15; 3 Bar. P, 
O. J. 880; th. P. O. J. 572; 3 Ind. Jur. 175; 2 Ind, 
Dec; (N. 8.) 473 (P. O.).. ME S 
(4) 1 A. 688; 2 0. R. -193; 5: L. A. 87; 3 Sar. P. O. 
J. 529, 2 Ind.. Jur. 3906; 1 Ind. 
5 


Leen 
te 


O. W. N. 273; (1920) M. W, 
170; 2 U. P. L, R. (P. O.) 161 


N.L 
W.N. 154. 


[99 L O. 1937]: 


learned Judges treated the question as 
well settled and referred to the decision 
of their Lordships of the Privy Counoil in 


Chotay Lall v. Chunnoo Lall (3). The same - 


view was taken as early as 1807 by. Sir 


Barnes Beacook, O. J., and Jackson, J., in ` 


Lalla Mohabeer Pershad v. Kundun Koowar 
(8) where the learned Judges held that 
the Jains are governed by the Hindu.Law 
' of Inheritance applicable in that part of 
the country in which the property.is situate. 


In Asharfi Kunwar v. Rup Chand (9) the 
learned Jud take it that thelaw as laid 
down. by eir Lordships of the Privy 


Council is that in Jain cases it rests on 
the party alleging & custom or practice 
at variance with that oforthodox Hindus 
to prove his allegation and they throw the 
onuB on him of showing the custom that 
& widow: can adopt without the permis- 
Bion of her husband, though on the evi- 
dehoe they held that custom proved. In 


Peria Ammani v. Krishnasamt (10) it was , 


held by Muthuswami Aiyar and Beet, JJ., 


that the onus lay on' the party asserting 


to show that among the Jains a „widow 
could adopt without permission from’ her 
husband or his sapindas, and that the 
custom which was set up was not proved. 


Reference has.‘been made to. authorities: 
in Bombay but they do not afford much. 


. assistance as according to Mayukha no 
' permission of the husband or his sapindas 
is necessary for a widow to adopt. may, 
however, point out’ that in Bhagvandas 
Tejmal v. Rajmal- (11) it was held that 


adoption amongst Jains. was regulated by: 


the ordinary Hindu Law as was their suó- 

ceasion to their property generally and that 

it was for the Jains to allege and prove 

any custom, which was different from the 

normal Hindu Law and usagein the country 

.in which the property is located and the 

parties reside. y 
Oases have been referred to where among 


special sects of Jains, Courts have held. 


that a custom has been proved whereby 
authority to adopt is unnecessary. [See 
Lakhmi Chand v.Gatto Bai (12), Manohar Lal 
v. Banarsi Das (13), Asharfi Kunwar v. Rup 


e 8 W. R.I6. ` 
9) 30 A 197; A. W. N. (1908) 79; 5. A. L. J. $00. 
: o 18 M. 183, 3 M. L. J. 109; 5 Ind. Dec. (N. &) 


11) 10 B. H. O. R. 341. E 
SUE 8 A. 319; A. W. N. (1886) 118; 5 Ind. Dea 
N. 


a.) 28. : 
(13) 38 A. 495; A. W. N. (1007) 121; 4 A. L. Je 497. 
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. and others to establish the. validit 
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Chand (9) and Harnabh Pershad v. Mandil 
Dass (14). ; 


The argument of Mr. Sambasiva ‘Rao. is 
that there is sucha eral agreement . as 
to uBage not requiring conBent in other 
parts of India that we may presume that 
there is such a usage among the Jains in 
the Madras Presidency. I do not think. that 
having regard to-the various sects in'which 
the Jains are divided, there can be any 

neral adan Ka contended for by 

. Bambaaiva Rao. In fact so far as the 
Jains in the Madras. Presidency are con- 
cerned. the.usage was negatived in Peria 
Ammani v. Krishnasami (10). In the pre- 
sent. case there is no evidence of any 
custom among the Jains in the B 
District and little help is-afforded. by’ the 
fact that this family migrated from. the 
Nizam's: dominions as there.is nothing to 
show that in the Nizam’s dominions the . 
customary law among.the Jains is that per- ` 
mission 18 nof necessary.  . 

Tue appeals fail and are dismissed with 
costs. » 

Curgenven, J,—The question in all 
these four appeals is.whether the widow of 
& Jain is competent to make.an adoption 
without’ having received’ her. husband’s 
consent or the consent of the sapindas. 
Padmahn&, a Jain resident'of the 
District, adopted Somanna: The father 
and.the adopted son:traded in partnership 
and acquired property. ‘Padmanna’ made 
a Will leaving some of his property’ to his 
wife Viramma for her life andthe remain- 
der -to. Somanna. Somanna: predeceased 
Viramma leaving a widow Maremma; and 
the two widowg engaged in a dispute about 
the property. Maremma relinquished her 
rights for a-certain consideration, btt sub- 
sequently purported to adopt one Gateppa, 
admittedly without any authority from her 
husband and without the sanjndas' consent, 
Appeal Suit No. 422 of 1922 arises out of a 
suit by Gateppa against Eramma, Maremma 
of his 
adoption. Appeals Nos. 432 i 
1922 and-394 of 1923 relate to suita by 
Eramma to recover certain moneys, the 
adoption being put forward in response 


to her claims. 


We know nothing of Padmanna's an- 
tecedents except from the statement of one 
witness, that he migrated to Bellary from. 
the Nizim's dominions. But, even if this 


(14) 3T O. 379; 14 Ind. Deo, (x. s.) $51, 
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statement be accepted, it affords no help in 
deciding the question in issue, since no 
evidence has been offered as to the usage 
of Jains in those dominions. Indeed, no 
evidence of usage has been given at all, 
so that it lies upon the party asserting 
the validity of the adoption to establish 
that it is a part of the Jain Law that an 
adoption might be so made. It must be 
shown that there is a usage so univeraal 
as to havethe force of law. 

The only reported case of this Court 
Peria Ammani v. Krishnasami (10) related 
to Jain converts in Tanjore and the cir- 
cumstances were perhaps special. The 
plaintiff was put to the proof of the custom 
and it was heldon the evidence that he 
had failed to prove it. Best, J, in whose 
judgment Muthuswami Aiyar, J., concurred, 

ointed out that the Jains aro seceders 
rom Brahminical Hinduism but that they 
retained many of the customs of the ortho- 
dox Hindus, so that where a custom differ- 
ent from the ordinary Hindu Law is set 
up as prevailing among Jains, the burden 
of proving such acustom ison those who 
allege it, and in the absence of such proof 
the ordinary law must prevail. The course 
taken by decisions in Allahabad is in full 
agreement with this decision. The ear- 
liest of those cases relates to a sect of 
Jains known as Saraogi Agarwalas and 
came before the Privy Council in Sheo 
Singh Rai v. Dakho (4), Their Lordships’ 
judgment shows that the position adopted 
by the High Court and approved by them- 
selves was that "when amongst Hindus 
(and Jains are Hindu dissenters) some 
custom different from the normal Hindu 
Law of the country in which the property 
is located and the parties resident is 
alleged to exist, the burden of proving 
the antiquity and invariabilitv of the 
custom is placed on the party averring 
its existence.” 

Tho evidence of the representative Jains 
was, therefore, taken, and upon this evi- 
dence it was found that the widow of a 
Saraogi. Agarwala Jain enjoys the right of 
adoption without the permission of her 
husband or the consent of his heirs Inthe 
next case, Lakhmi Chand v. Gatio Bat (12) it 
appears to have beon accepted without con- 
test that a Saraogi Jain widow may so adopt. 
The chief question arising in Alanohar 
Lal v. Banarsi Das (13) was whether a Jain 
widow might adopt a married man to her 
husband. The judgment of Stanley, O. J., 

< . 


GATE:PÀ V. ERAMMA, 


(98 I. C. 1927] 


and Burkitt, J., contains an instructive 
summary from the works of various writers 
on the Jain religion. The conclusion was 
again drawn that the Jains are Hindu 
dissentera, and are governed by the Hindu 
Law of Adoption except in such respects 
as any dilferent usage that may be proved. 
Hence, upon the question raised in that 
case it was necessary to take evidence of 
the usage alleged by proving a number 
of instances in which such adoption had 
been made,and these instances were held 
to establish the usage. The same question 
came before the same two Judges in 
Asharfi Kunwar v. Rupchand (9) and was 
disposed of in the same way: They quoted 
the ruling. ofthe Privy Council that, in 
Jain cases it rests on the party alleging 
a custom of practice at variance with that 
of orthodox Hindus to prove his allegation. 
In disposing cf the appeal againat that 
judgment the Judicial Committee took 
occasion again to give expression “to this 
principle adding— ^ 

"The question in the present case was 
and is whether a custom applicable to the 
parties concerned authorising the adoption 
of a married boy has been established. 
This is, strictly speaking, a pure question 
of fact determinable on the evidence given 
in the case." 

These observations apply equally to a 
contention that a widow may adopt with- 
out authorisation. The same principle was 
accepted by their Lordships of the Privy 
Council in Chotay Lall v. Chunnoo Lall (3) 
where referring to Sheo Singh Rat v. Dakho 
(1) they observe: 

"The effect of that case is that the 
customs of the Jains, where they are relied 
upon, must be proved by evidence, as other 
special customs and usages varying the 
general law should be proved, and that in : 
the absence of proof the ordinary law must 
prevail." 

This principle was also found in an 
early Allahabad case, Bachebi v. Makhan 
Lal (1). 

It is thus clear that the onus of establish- 
ing that Jain widows have power to adopt 
in the manner claimed lies upon the party 
asserting it The natureand the amount 
of evidence sufficient to shift the onus 
must vary with the particular circum- 
stances of the case It may, however, be 
safely said that judicial decisions ,which 
bave reference to parts of India other than 
the Madras Presidency are not by them- 
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selves sufficient material upon which to 
found an affirmative decision. That could 
only be soif the usage were Bo invariable 
as to have become a part of the Jain Law. 
No doubt, as was held in Harnabh Pershad 
v. Mandil Dass (14), judicial decisions recog- 
nising the existence of a disputed custom 
among the Jains ofone place are very relevant 
as evidence of the existence of the same cus- 
tom among the Jains of another place, but as 
‘that case equally shows, the evidence that 
the usage has application to the particular 
case cannot be dispensed with. It is 
certainly not yet possible to accept the 
view that this custom has so often been 
found to exist that the onus is now 
shifted on to the person who denies it. 
The Madras Presidency, where the single 


reported ruling is against such a custom, - 


cannot be the first place in which such a 
doctrine should be accepted. In the absence 
of any evidence of local usage, therefore, 
it must be concluded that the adoption 
. was not validly performed. ` 
© NV. Appeals dismissed. 


—— 


PATNA HIGH COURT. 
APPEAL FROM APPELLATE DHORRA No. 612 
oF 1924:. i 
July 29, 1926. 
Present :—Mr. Justice Adami and 
Mr. Justice Macpherson. i 
Taa PROVIDENT FUND COMMITTEE 
oF TaB EAST INDIAN RAILWAY 
CourANY—DBFBNDANT—ÀPPHLLANT 
versus 
R. F. JOHNSON— PraiNTIFEF—HREBSPONDANT. 
Provident Fund—Arbitration clauses, effect of— 
Rules of the Provident Fund, Kast Indian Railway 


refered lo. 

. The servant of a Railway Company who had retired 
from service sued the Provident Fund Oommittee of 
the Company for interest on the amount which stood at 


his credit. e of the rules of the institution provided 
that;—"lfany dispute arise between the Oom- 
mittee or M and the "Trustees of the Institution 


for the time being or between the Manager and any 
individual member orany executor. ........ then, 
and in every such case the matter in dispute shall be 
referred in writi to A and an award, order or 
decision of the said referee shall be a condition m 
cedent to the right of action of any party in differ- 
ence in respect of any of the matters by these rules 
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POTA in any way arising thereout or connest- 


sesanan 


Held, (1) that the failure of the defendant to apply 
the 


him to object 
: without any re- 
made inasmuch as under the rule the 
ference and an award, order or decision thereon 
was a condition precedent to the right of action; 


. 609, ool. 2.] 

(2) that the rule did.not apply to tes between 
the Oommittee and a memba ndah ak Committee 
had to be sued the Manager; 510, col. 1.) 

(3) that the p , who had i from service 
was not a ‘member’ of the institution within the mean- 
ing of the rule; [ibid.] 

(4) that assuming that the plaintiff was a member 
and that the dispute arose between such member 
and the Manager, they were not ‘in difference in res- 
pect of any matter provided for by the Tules, in an 
bid Ang thereout or connected therewith;' [p. 510, 

(5) the rules contemplated & complete sever- 
ance of relations on the retirement of a diaper and 
that the plaintiff thereafter became an outsider whose 
relations with the institution in respect to a claim to. 
interest were governed by the Interest Aot. [ibid] 

À party cannot be allowed to refer during argu- 
ment Da oars not an -the record and deliberate- 

ywi m inspection and from tho 
with unfair motives. |p. 509, col 1.] Be 

_Appeal a t a decision of the Addi- 
tional District Judge, Patna, dated the 11th 
February, 1824, modifying that of the 
ane Patna, dated the 15th January, 
19 


to the validity of a decree- 
ference bei 
re 


Messrs. N. C. Sinha and B. B. Ghosh, for ` 
the Appellant, ` 
Mr. Manohar Lal, for the Respondent. 
JUDGMENT. 
Macpherson, J.—This second appeal 
arises out of a suit by a retired head 
ticket oolleotor of the East Indian Railway 


, Company in which he claimed interest on 


the amount at his credit in’ the Provident 
Institution or-as it is usually termed the 
Provident Fund—of which the servants of 
the Company are compulsorily members, 
on the allegation that there was abnormal, 
and unreasonable -delay on the part of the 
Committee of the Instithtion in making 
payment to him of the said amount. He 
sued the Committee and also the Kast Indian 
Railway Company, but the suit’ waa dis- 
missed against the latter by the trial Court 
and it is nota party to this appeal. 

.The case of the plaintiff was that he 
retired on the 28th February, 1921, and that 
the defendants, though bound to pay him on 
that date the sum af money standing at his 
credit including interest up to that date, 
failed, inexcusably and in spite of every 
effort on plaintiff's part, to pay anything 
until December, 1921, and then paid interest 
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only up till the -éhd' of September, 1920. 
He a rdingly claimed interest’ from the 
30th September, 1920, till the 30th- Novem- 
ber,1921. ' 

The defence of appellat was; first; that 
the adit wis’ Darréd. under the rules of 
the Institution; secondly, that plaintiff was 

* only entitled to receive the sum at his 
credit. ot- 38tti* Saptétnber,: 1920: thirdly, 
that’ thete Wé ng aay ort, the patt'of the 
Com mittee; aiid fourthly, that there was no 
rule- under which the pläinti would get any 

part of the interest claimed: . 
' The jeéarted'Mürnsif held in” favour of 
the defeüdant in réspeot of the period! be- 
tween S0th-September, 1920; and the date of 
' retirement: but decreéd the claint‘in respect 
of the period from Ist March to 30th No-. 
véfnber' allowing’ the plaintiff interest’ at 3. 
per cént. per annum: : 

There was an appeal to-the District; Judge 
on: behalf! of the’Oommittes and a oroas- 
appeal by, the plaintif -The District Judge 
dismissed ‘the appeal-and allowed the cross- 
appeal to the' extent, of inereasingrthe inter- 
eat'to 5 percent. per annum.  - 

So far as the allegations of plaintiff are 
' concerned’ they’ wers abundantly substanti- 
ated? and in second appeal Mr: 


maintainable in: view of'r: 26 of. the Rules 
. of the Provident Institution. That’: rile 
runs agfolowB:—  . 

"If any dispute shall: atise between the 
Cóinmittee or the Managér'and'tfió Trustees 
‘of'the’ Institution for the time’ being, or 
' bétween-thé' Managef: and any individual 
‘member, or any exécutor, administrator, 
next-of-kin,, or creditor, of dasignee of a 
member, who “may become bankrupt or 
insolvent, or any pérson claiming to be such 
executor, &dministrator, or  next-of-kin, 


creditor, or aasigneé, or to be entitled to- 
e sited' in the’ Institution,: 


any moneys de 
. then and in evéry such case, the matter in 

dispute shall be referred in writing to the 
Advocate-General or: Standing^Oounsel in 


Oalcutta; and an'&ward, order; or'deoision . r 
` the rules which had not béen produced for 


of the said referee shall be à condition pre- 
cedent to any right of action of any party in 


difference in respect of any of the matters by. 
these rulés provided for, im any way arising 


thereout or connected therewith; and what- 
' ever award, order, or determination shall 
be made‘ by the said referee, sball be 
binding and conclusive on all parties, and 
chell be final, to aH intents and purposes 


without an appeal" N 
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-was m 


.and to their bein 


N. O. Sinha, 
, ` presses only the point that the suit is- not 
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On behalf of the respondent: Mr. Manohar 


Lal: contends that the plea should not: be 
‘considered inasmuch as there is not and 


there has never been on: the record a copy 


‘of the rules of the Provident Institution. 


Strange as it may seem, the fact: is as 
stated. The plaintiffs Pleader endeavour- 
ed to purchase a‘copy from-the East Indian 


- Railway Company Press at which it- was 
. printed, but was informed that the rules 


were not issued to the public.” As the rules 
were.referred to in the written statement 
of appellant an application for inspection 

ade to'the Oourt which eventually 
directed the defendant-to produce a‘ copy 
by the 14th December. The order was not 
complied with and time was allowed till 4th_ 
January but no‘copy was produced then or 
until the case went to trial on-the 8th Janu- 

ary. The Vakil:for defendant having refer- 
red to the rules .at: the time of argument, 

a petition objectingto ahy such:uee of them 
treated asa part of the 
defence was filed: on behalf of the plaintiff 
on which the order of the Court was that the ` 
objection “would be considered at the time 
of writing out judgment." THe rules had 
not been proved in any way nor even placed | 
on the record nor apparently. shown to the - 
Counsel of the plaintiff. but according to 

the judgment a copy "was handed over by 

the Vakil for the defendant’ to the Munsif-. 
who uded itih writing his judgment but 

made no reference to the plaintif's objec- 


‘tion to it. There being no-copy on the re- 


cord, the’ plaintiff's Gounsel was unable 
either to inspect itor tó get a copy even 


‘on’ payment of. copying’ fees. A similar 


objection wad'taken before’ the Appellate 
Court which’ declined’ to accede to it on 
the ground that the rules were freely re- 
ferred to inthe’ lower 'Court without any 
objection: and that, therefore, the objection 
before him was too late. It is” obvióus 
from what has been set out above that here 
the Appellate Court was under & misappre- . 
hension, there having been! very streruous 
oral and written objection to reference to 


inspection nor filed in Oourt and of which 
thé' plaintiff khew nothing: Ih-this Court 
aldd, not only had Counsel for the respond- 
ent not been supplied. with a copy,of the 
rules in accordance with the practice that 
no paper’ can be referred‘ to at the 
heating unléss & copy’ has’ been pre- 
viously supplied to the Advocate for the 


. opposite party, but no copy was: provided 
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on the first day of the hearing either for 
him or for the Judges. In fact &typed 
copy of some of the rules was only handed 
overto Mr. Manohar. Lal after the learned 
Advocate for the appellant had spoken for 
Bome time on the second day, & similar 
copy being supplied to the Second Judge. 
Mr, Naresh Chandra Sinha has no answer 
to this argument except the somewhat 
cynical one that the rules are before the 
Oopurt now. . 


To my mind the contention on behalf of. 
pue respondent is entirely reasonable. No 
oubt, the trial Court did not strike out 
the defence of the appellant under the pro- 
visions of O. XI, t. 21as'it might well have 
done. But the defendant Committee have 
persisted in their tyrannous behaviour to- 
wards the plaintiff. The plaintiff has been 
greatly prejudiced in the conduct of his 
case inasmuch as his legal advisers (in 
point of fact he himself also) were kept in 
ignorance of the rules in an oppressive 
manner contrary to accepted ideas of fair 
dealing as between the Committee of a 
Provident Institution and an individual who 
has been a member of that institution and 
as between litigant and litigant. The de- 
fendant Committee relied upon the rules 
as a defence, but failed to prove them or 
place them on the record or even to give 
the plaintiff a correct idea of what they are.. 
Appellant is entitled to nosympathy. On 
the contrary, as will be obvious from a later 
part of this judgment, appellant acted with 
deliberate design. In order to make some 
sort of defence the Committee had in the 
written Btatement misquoted in their own 
favour the rule upon which reliance was 
placed asa bar to the suit, and were 
concerned to conceal the misdeed by pre- 
venting the plaintiff's Coungel from seeing 
a copy of the rules and bringing the truth 
_to the knowledge of the Court. In my opin- 
ion they cannot be allowed to refer to a 
document not on the record aud delibe- 
rately withheld both from inspection and 
from the.proof, with a most unworthy ob- 
ject. Such being the case, the present ap- 
peal must fail as they have no answer to 
the portion of the plaintiffs claim which 
is now in controversy. Had it been neces- 
Bary to negative this plea of respondent and 
eventually to decree the appeal, it would, 
in my judgment, have been equitable to 
make.the appellant Committee pay out out 
of their own costs throughout, bnt also 
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those of plaintiff in this Court and s al. 
lowed by the lower Appellate Court. 

A few words may, however,-be said as to . 
the appellant's plea. | eer 

It is contended on bebalf of the appel- 
lant that the plaintiff hed ho right of action 
ihasmuch as there was no award, ‘order or 
decision of.the Advocate-General or Stand- 
ing Counselim his favour after reference 
ip writing of the matter in dispute to one 
of them. Reliance is placed on Scott v. 
Avery (1) and the decisions which follow it 
in particular that of the Judicial Oom- 
mittee in Hallen v. Sapaeth (2). For the 
plaintiff Mr. Manohar Lal contends in the 
first place that the decisions applicable are 
Dawson v. Fitzgerald (3), Doleman & Sona 
y. Ossett Corporation (4) and Ram Prosad 
Surajmull v. Mohan Lal Lachminarain (5). 
there being first a promise to pay in r. 16, 
whereby on the retirement of a member of 
the Institution from the service of the Com- 
pany the Committee shall pay him the sum 
of money standing at his credit on the 30th 
March or 80th September preceding his. 
retirement, and then &n independent agree- 
ment in r. 26 for reference to arbitration. 
That view was apparently taken by the 
learned District Judge who held, probably 
in reljance on-Itam Prosad Surajmull v. 
Mohan Lal Lachminarain (5), that the pro- 
per course for defendant was to apply to 
the ‘trial Court to stay proceedings in view 
of the arbitration clause; and that, as de- 
fendant failed to do that, he cannot at a 
later stage object to the decree made by 
the Oourt. In my opinion the construction 

ut upon r. 26 by the appellant is correct. 

he ‘decision -in Scott v. Avery (1) is'appli- 
qable. Rule 26 establishes a condition pre- 
cedent to a right of action in a cage to 
which it applies and is not merely an inde- 
pendent collateral agreement to refer to 
arbitration. | ] 
. Mr. Manohar Lal next cogtends that r,.26 
is not applicable to, plaintiffs suit. The 
contention is well founded. i 

In the first place,- the rule has no refer- 
ence toa dispute between the Committee 


(1) (1858) 5 H. L C. 811; 25 L. J. Rz. 303: 
N.8) 815; 4 W.'R. 746; 10 B. R. 1181; 161 R E 


UB (1925) À. O. 684; 92 L. J. P. O. 181; 199 L. 
(8) (1878) 1 Ex. D. 857; 45 L. J. ; 
PEE EN ve BAB TUN. 
(4) (1912) 3 K. B. 257; 81 L.J. K. B. 109%; 107 L., 


T. 581; 76 J. P. 457; 10 L.'G. R. 915. 
(5) 60 Ind. Oes. 895; 38 OL. J. 67; 470, 752, 


b10 ; 


and a member. No doubt the Committee 
is sued through the Manager of the Insti- 
tution, but the rules make a distinction 
between them and, in particular, there is 


no evidence as to what business ofthe Oom: ` 


pany the Committee with the consent, of 
the Board of Directors of the East Indian 


Railway Oompany have made over to the. 


Manager. That the defendant Committee 
was conscious of this weakness in their 


position is manifest from the fact that in 


their written statement they misquoted 
r 26, setting out—‘It is provided that any 
dispute or difference arising between the 
Committee or Manager and any individual 
member shall be referred in writing to the 
Advocate General or Standing Ooungel in 
Oalcutta:;" whereas in fact r. 20 makes no 
provision fora dispute between the Oom- 
mittee and an individual member, 

Furthermore, it would hardly appear that 
the plaintiff at the date of suit was a mem- 
ber of the Provident Institution within the 
meaning ofr. 20, since for the purposes 
of r: 16 already quoted "service" of the 
Company, from which he had retired, is 
synonymous with membership of that in- 
Btitutien. ay 

Finally, assuming that plaintiff was a 
member within the meaning of r. 26, and 
that the dispute arose (as is not shown) 
between such member and the Manager, it 
is exceedingly doubtful whether they were 
“in difference in respect of ‘any matter by 
these rules provided for, in any way aie 
ing thereoutor connected therewith." The 

ea contemplate payment of the amount 


at credit atthe date of the retirement of ` 


the member from service, and Bu far as a 
member not peongng to specified classea 
to which plaintiff did not belong is con- 
cerned, nothing further, or rather they con~ 


' template a complete severance of relations 


thereafter, the member becoming thereafter 
an outaider, whese relations with the Insti- 


tution arein respect ofa claim to interest | 


governed by the. Interest Act. 

Thus the appellant would also have 
failed on the ground advanced in this ap- 
eal, . ; 
p This appealis without merits and I would 

dismiss it with Vei 
Adami, J.—1 agree. 
AL N. E Appeal dismissed, 


BAJIRAO V. NATIONAL STORHA, 


' same. 


(99 I. O. 1827] 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
Cavin RavisroN No. 325 or 1925. 
' July 28, 1926. 
Present: —Mr. Hallifax, A. J.O. 
BAJIRAO— APPLICANT 
versus 
NATIONAL STORES—NoN-ÁPPLIOANT. 
O.P. C. (Act V of 1908) O. VIII, r. 6—Set-off, 
nature of—Plea of sei-off and discharge, difference 


Where a Company sued one of its servants who 
had left its service, upon apen nole executed by him 
and the defendant pleaded tháüt a certain amount 
was due to him from the Company on account of the 
deposit he had made with the Oompany and that he 
had pala in cash the balance necessary for discharg- 
ing ihe pro-note in full: f 

Held, that the plea of the defendat was not one 


' of set-off but one of satisfaction and that, therefore, 


the defendant “was not bound to pay Court-fee on the 
amount of security due to him. 


Applica ion for revision of the order of 
the Small Osuse Court .Judge, Wardha, 
dated the 8th August, 1925, 

FAQCTS.—The defendant, a servant of 
the plaintiff Company, who had left ita . 
service was sued for Hs. 135 on the allega- 


-tion that he had executed a pro-note for 


Rs. 180 in favour of the Company and 
that he had paid only Rs. 45 towards the 
Admittedly the defendant had de- 
posited Rs, 135 with the Company as security 
and the defendant pleaded that this amount 
was appropriated towards the pro-note and 
that he had paid the balance of Rs. 45. 
The lower Oourt held the defendant's plea 
to be oneof equitable set-off and disallow- 
ed it on the ground that Court-fees had 
not been paid on the same, ~ 

Mr. V. N. Herlekar, for the Applicant. 

Mr. G. Brahmarakshas, for the Non-Ap- 
licant. i 

ORDER.—It is clear from Ex. D5 that 
the Company had to pay the defendant 
Rs. 135 on the day he lett its service; 
ie. on 26th March, 1993, and that he had 
to pay the Oompany Ra. 10 on 21at Ooto- 
ber, 1922, of which he has paid a part 
leaving Rs. 135 still due. There is nothing 
more to be said about the matter. The. 
decree of the lower Conrt is‘ get aside. In 
ita place a decree will issue dismissing the 
Buit and ordering the plaintiff a aan Í 


.to pay up the costs of both parties in bo 


Courts. Pleader's fee in this Court will be 


Ra, 30. 
AN. A. Application allowed, 
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MADRAS HIGH COURT. 
Oivin ÁePBaAL No. 430 or 1922. 
i March 8, 1926. 

Present :—Mr. Justice Krishnan and 
Mr. Justice Venkatasubba Rao. 
N.T V. THUNGA alias KRISHNA 
MENON AND ANOTHHR—PLAINTIBFS 

j —ÅPPALLANTS 
versus 
NANIKUTTY AMMA AND OTHARS— 


Daranpants Nos. 1 To 12—RASPONDANTS. 
Malabar Law—T&rwad and tavazhi— Karar be- 
tween tavazhis attached to tarwad—Division of inter- 
emt—Separate tarash? properites—Right of last sur- 


mving member of tavazhi to alienate by Wil—Right. 


of tarwad. ; 

Where the tavashis attached to a Malabar tarwad 
enter into a karar by which they agree that the tar- 
wad shall have no rights over the seperate properties 
and self-acquisitlons of the tavashis, the last surviv- 
ing member of one such tavazhi is solely entitled to 
the tavashi properties and to deal with them'as he 
ill executed by him in respect of such 
propertie is, therefore, valid and binding. [p. 512, 


, 00 . 

The karvad in such a case has no ts, inchoate 
orotherwise, which might revive on extinction 
of the tavacht inasmuch as the properties being the 
‘exclusive properties of the iavazii, the tarwad or any 
members of can get no right to them or imter- 
dict alienations in respect thereof [p. 518, ool. 3.] 

Appeal against the decree of the Oourt 
of the Subordinate Judge, South Mala- 
bar at Palghat, in O. S. No. 57 of 1919. 

Messre. A. Krishnaswami Iyer and P. S, 
Chandrasekara Iyer, for the Appellants, 

Messre. T. R. Ramachandra lyer and 

' A. Sivarama Menon, for the Respondents. 
JUDGMENT. 

Krishnan, J.—This appeal is against 

the decree of the Subordinate Judge of 


Palghat ina suit brought by the plaintiffs ` 


to recover possession of four items of im- 
moveable properties mentioned in sche- 
dule A to the plaint and certain move- 
ables mentioned in Schedule B from de- 
fendanta Nos. 1 to 5. The other defend- 
ants: are representatives of certain tava- 
£his which the plaintiffs allege are the 
branches of their main Neithalath tarwad. 

Defendants Nos. 1 to 5 claim the pro- 
perties under a Will executed by one 
Raman Kutti Menon the last surviving 
member of Odavazhiveetu tavazhi. It is 
a registered Will which includes all the 
. Buit properties and ee registered its 
genuineness is not disputed. 

The plaintiffs contend that the Will is 
not valid as Raman Kutti Menon was not 
competent to will away the suit properties 
as he was a member of the Neithalath 
tarwad which hada right over those pro- 
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perties. They contend that the plaint 
mentioned items are joint properties and 
the tarwad had the right,- therefore: 04 
succession to them and that such a right 
would override any power of disposition by 
Will of Raman Kutt1 Menon. 

The Neithalath tarwad had four tava- 
zhis, namely:— 

(1) Pattinhareveit, 

2) Kishakke or Vadekkeveit, 

B Thekkevit and ` 
4) Odavazhiveit. 

Raman Kutti Menon was the last mem- 
ber of the Odavazhiveit tavazhi now ex- 
tinct, These4 tavazhis were holding sepa- 
tate properties for themselves. 6 find 
in 1836 a karar entered into between the 
four branches Ex. XXIII. It may be men- 
tioned here that a karar A which the 
plaintiffs produced as the true karar is 
found by the Subordinate Judge to be a 
forgery. That finding has not been con-. 
tested before us, so that we may ignore 
Ex. A and deal with Ex. XXIII as the real 
karar. It is mentioned in Ex. XXIII that 
each of the four branches could not con-. 
tract debts or mortgage the properties al- 
lotted to itunder it. lt was recognised 
in it that egch branch had its own separate 
properties over which the tarwad had no 
rights. The Subordinate Judge says that 
Ex. XXIII amounts to & permanent allot- 
ment: for maintenance, liable to be get 
aside by the consent of all the members, 
There is a provision at the end of the 
document as follows: “The members of all 
the houses referred to herein have private 
properties. They will not be included in 
the tarwad properties. Those properties 
and debts therein shall vest in the members 
who acquired them and in the members of 
the house to which they belong.” 

There was a considerable amount of liti- 
gation between the parties subsequent to 
the date of Ex. XXUL The history of 
this tarwad is largely a history of litiga- 
tion. I need not referto all the cases as 
the Subordinate Judge in a very careful 
and gd judgment considered all the 
material documents in the case and. has 


‘made our task easier. I am in full agree- 


ment with him in his various findings in 
the case. ' 
Asa result ofthe long and continuous 


-litigation the last of which was in 1868 
. the four houses of Neithalath tarwad were 


held to have community of property with 
one another and the arrangement as to 
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maintenance fell through. Nevertheless it 
was held that the provisions, at the end of 
Ex. XXIII thatall the four houses were 
to keep their private properties themaelves 
which were not to be included in the 
tarwad, and that the main tarwad would 
have no right to those properties, remained 
in full force. That appears from the 
judgment of the High Court in Ex. LV. 
This arrangement as to the self-acquisitions 
of a member of the tavazlii being taken by 
the tavazhi on the death of such member 
was in accordance with a previous custom 
in the family, by which the separate pro- 
perties of the members of the tavazht 
passed to it alone on their deaths and the 
tarwad got no right. On this view of the 
effect of fix. I it is clear that the suit 
properties items Nos. Y, 3 and 4I shall 
deal with item No. 1 about which there 
is a special case set up—belonged to 
Odavazhiveit tavazhi alone and were 
capable of being alienated or dealt with by 
that tavazhi as its own exclusive property. 
Those properties, therefore, belonged to 
Raman Kutti Menon who as the last sur- 
viving member of that tavazht was entitl- 
ed to deal with them as he chose. That 
he could have alienated the properties 
inter,vivos is hardly disputed before us, 
But it is suggested that Raman Kutti 
Menon was somehow barred from disposing 
them off by Will. It is difficult to see 
how such a contention ‘can be supported. 
If the properties werealienable inter vivos 
by him as they necessarily were as the sepe- 
rate property of his tavazhi of which he 
was the last surviving member, there is no 
doubt whatsoever that under the Malabar 
Law he was entitled to will them away 
also. If the properties had been left undis- 
posed of by Raman Kutti Menon then the 
tarwad may succeed as Attalaladakkam 
.heir against the Crown ae escheat. 
They were, hewever, disposed of by Raman 
Kutti Menon by his Will which is, in my 
opinion, clearly valid. On this short point 
alone this appesl can be disposed of. ` 

Bome authorities were cited to us which 
dealt with impartible estates and the rights 
of succession to them. Annadana Jadaya 
Gounder v. Kohammal- (1), Lakhshmi Devi 
v. Dhatraeu Belgaum Case (2) and Naraganti 
Achammagaru v.  Venkatachalapati (3). 
XN. Ys: ra R. 1923 Mad. 402. 

(8) 20 M. 256; M 7 A. "s 7 Bar. P. O. J. 185; 7 

JAN, B. e We). 

S mL ea Ind.-Deo, (s. s.) 1010, 


N. T. Y. THUNGA 9. NANIKUTTY AMMA, 


* Oas. 533; 1T L. W. 107; (1983) M. W.’ 
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None of these cases has any bearing upon 
the present case. They refer to impartible 
zemindaris and deal. with. the. rights of 
succession of the senior branch when the 
junior bianch to which the property had 
passed had become extinct It was held in 
those cases that when the junior branch 
became extinct, the rights of the senior 
branch revived which was tillthenin an 
inchoate state. There is-nothing whatso- 
ever in Ex. XXIII to justify the conten- 
tion that such was the case under it or that 
though the properties were properties of 
the tavazhi there was still some inchoate 
right of the tarwad over them which would 
revive on the extinction of the tavazhi. The 
tavazhis had separate properties of their 
own in which the tarwad had no right as 
those were the exclusive properties of 
each of the tavazhis. They had every 
right to alienate them and no member of 
the tarwad could getany right to them or 
interdict alienation. i 


Our attention has been drawn to Ex. 
XXIV which refers to items Nos. 2? and 3 


‘of the plaint schedule A. Exhibit XXIV 


shows that they were the properties of the 
above-named 4th íavazhi at the date of 
Ex, XXIII, though they were acquired by 
Krishna Kutti Menon and Manchu Menon 
of the Odavazhiveit in their names. They 
were really purchased for the tavazhi and 
belonged tothe tavazhi alone. The argu- 
ment of the learned Vakil for the plaintiffs 
is that these properties were purchased by 
Krishna Menon and Manehu Menon out of 


. their self-acquisitions and that under the 
Marumakkatayam Law the main tarwad 


would succeed to them and as such the 
last surviving member of the tavazhi had 
no right to will them away. In support of 
that contention Govindan Nair v. Sankaran 
Nair (4) was cited as an authority. There 
it was held that the separate property of 
a member of a tavazhi lapsed on his 
death to the tarwad and not to the tavazhi. 
It is urged thatthe right of the tarwad 
to the property in the present case was in 
existence but was kept in abeyance till it 
revived on the death of the last male mem- 
ber of the tavazhi. That contention is not 
correct. There is no ground for it in the 
evidence in this case. Items Nos. 2 and 8 
were tavüzht properties at the date of Ex, 
XXIII and they were acquired by Krishna 


iur Cas. 183; 32 M. 351; 6 M. L. T. 106; 10 
M, L. J. 850. - . . 
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‘Menon and Manchu Menor for the Odavazhi 
_tavazht. ltem H' of the plaint schedule 
was- purchased’ out of the savings of items 
‘Nos: 2and 3. They were the properties of: 
the tivazhis at the very commenoemént 
‘end not such'as ths tavazhi inherited from ' 
‘its deceased members. < 
“As regards item No. lit was specially 
. contended that it'was.the property ofthe , 
taàrwad'and'that it was given to Odavazhi- 
veit for. the: purpose-of residence and:aa 

` push it should: be treated: as on the’ same 


^ 


footing ' as the two items mentioned'in Bx. ` 
- XXIII, Madothanarand-Nelliseri whitch be-* 


lohged tb the-taáarwud.  Odavashi tavashi 


' recbgnising: the right of the. tarwutd subse-- 


‘quently, gave-up possession’ of the'abbye- 
` mentioned Madathanar‘and Nellisert'to the. 
tarwid and it;is'contended thát item‘No.° 


' t also sheuld! be given'to the tarwad in 
- ‘the same-ntanner. -We have to ses it such: 


'^&-Gontention ia correct. Daféndénta ‘Nos. 1 
- $6. 5-say.- that ‘the "honse' iter’ No. .1" was’ 


-^Wuilt Dy. their tavazhi ow lard purthased' endt’ 1 b 
"Dy thort in the: year’ 1898-29" tinder- the -ther three branches of?the tavarht under 


' 'documsint^ Ex. IIL. and‘thatthis item never‘ 


formed "part of’ thetarwad property: “In 


‘support of Ex. III they prodhos-E&. IV 


“series patirs granted’ by-the East Indis Oo, 
The Subordinate’ Judge has gccepted" those ' 
! :décuménte as genuine and:I’ffnd-no reason, 


` to differ from’ him: ,He has referred"to 
' $he'evidehce-on the point: gt’ greyt léngth' 
“and Hus corie'to the'condlüsion that'the 


; tarwad as- 
with him -and fi 


- item , belorigs to the- tavazhi'and’not to` the” 
logad by be plaintif. agree 
nd that’ item ` No. 1 be: 


d wagen to thé GJavazhiveit tàvazhi alone 
an 


1 


* he-did “the 2nd 
^: plaint sohedulë 
"* ‘There is also another ground om which 
< this appeal m&y'be disposed'óft: The'Sub-: 
: ordinate Judge has found that there was. 
~ community ‘of property between 'Odavazhi-' 

"''veit. dnd other tavagAts till 1888 or.1869 but’ 
_ after that date the tarwad properties held ` 

by Odavaztivéstu, namely, Madathanar and ` 
'Nelliseri were surrerndéred to'thecommon ` 


that Raman 


utti Menon as thé last - 
“-surviving* member was entitled tb'digpose 

of it also by-Will itt the-same. manner -as 
4 dang 4th items of the 


~ karnavan. We And in 1870 by'Er. XLVI. 


‘the senior member of the Odavazhiveit_ 


, tavashi giving away the whole ofthe Test” 
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“ only the items 
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‘aud a decree ‘was obtained by the karnavan 
-of the tarwad against the Odavazhiveit - 
tavazhi, but: in that suit“the chamayams 
Gr buildings, tanks, wells; etc., were omitted. 
To-avoid all‘ difficultyin the execution of 
that decree Gopala.Menon handed over not ' 
sued'for ‘but. also the 
‘chamayams on` those properties and “he 
thus'gotrid:- of allthe-tarwad properties 
‘from -hig:posséasión; This is shown by-Ex. 
XLVI. The result-of it was that-thereafter 
-no item of tarwad’ property remained in 
the‘ hands of'Gopala Menon. Fhe smgges- 
tion: thak he took’auch’ ‘attion: ‘asa: matter 
ot: kindness- towards -his-own-main tarwud 
is'one which I camnot-ancapt. . The ciroum- 
stances rather show that by, Ex XLVI Gopala 
‘Menon ‘handed’ over: properties: for which 
tio decree"had: Keen’ obtained against lim 
‘by the tarwad, Because hs:wanted‘ to:-ba 
"free from ‘any connection, with: the tarwad 


+ 


gud to separate-his-tevazhi-from the tarwad 


“altogether. "Diis: inference is -ftrcler 


-~ strengthendd’ by what- was dome by the 


“Ex: O: ^ Verysebon: after they, divided! -all 
the. tarwad properties ‘among. themselves 
‘without léaving-anythiog to the Oddavazhi- 
"veil tavuzhi atid the. latter ever attempt- 
"ed to' make: any claim’ for maintenance 
against the‘tarwad. Wefind also subse- 
“quently à number of instances’ where the 
‘three’ branches of the tarwad- other than 
Odavashiveit tavazht acting as if they, were 
"completely: separate: from one another, and 
“were” independent ünits; Documents have 
been referred to'by. the’ learned Vakil for 
the respondents to show” that. the three 
tavaghis treated themselyes-as.separate and 
independent. rae 
There. were. partition. déedg exeeuted 
“among: the three trvarhie separately and 


. not;méfely'amomg;the three main branches 


but‘aléo'amongsub-branchesgo formed: We 
find’ alsó outright elienations made-of pro- 
erties ‘allotted to each of the tavazhia. 
Such:slienations ‘could not. have been made 
.if the properties were’ given for the pur- 
-pose of maintenance only. In fact’ there 
‘are statements in each ofthese documents 
^which;seems to'me to justify the sugges 
tion thas three tavaghts considered. themi- 
selves.to: have no community of property 
with ‘one’ another, 'Odavazhivelt tavazht 


‘of the turwid properties -ia his hands to. received a payment of "ag.amount of 


* Madathandr ‘and 


88 


..fhe common karnavan. The two items _ Rs. 30,000' or. more in redemption of a 
mentionedin Hx: X XII satarwad properties ^ 
Nelliserl were sued for 


mortgage and.noneot the other tavazhis 
raised any claim to it,” These end other 


&id . 


circumstances dealt with at length by the 
Subordinate Judge clearly show that ever 
since 1870 the Odavazhiveit has been 
treated asifit had no community of pro- 
perty with the other three tavazhis and as if 
it had become a separate tarwad by itself. 
It is not denied thatifthie is so and that 
Odavazhiveit had become a separate 
tarwad, the last member of it, Raman Kutti 
Menon was in a position to dispose of all 
ita properties by Will. 

Itis unnecessary to elaborate pane 
as it has been dealt with very fully by the 
Subordinate Judge. I accept his findings, 
as correct. The appeal fails on both these 

‚points andis dismissed with-oosts of respond- 
ents Noe. 1 to 5. 

. .Venkatasubba Rao, J.—After care- 
fully considering the arguments-advanced 
in the case, I have come to the conclusion 
that there ie no substance in this appeal. 
The Subordinate Judge has inan exhaus- 

` tive and careful judgment clearly set forth 

. the facts and as I agree with his conclusion, 
I do not think it necessary eitherto restate 
the facts in detail or to give full reasons 
.for my judgment, 

Raman Kutti Menon executed a Will in 
1915 in f&Bvour of his wife and children 
and died in 1919, The properties disposed 

-of are of considerable value and the object 

. of the suit was to get a declaration that the 
testator had no power to make the Will and 
that it was inoperative. 

The original tarwad known as the Neitha- 
lath tarwad was divided into four tavazhis 
or branches. They were:— 

© (1) porre 

, $). Kishakkeor Vadekkeveit, 
3) Thekkevit, and | 
. (4) Odavazhiveit. 
- The deceased. Raman Kutti Menon be- 
fónged to the Odavazhiveit branch. 

> The first question to be decided is, did 
the deceasefl have community of intereat 
in property with the members of the other 
branches? Imay state that Raman Kutti 
' Menon was, the last member of his own 

` tavazhi and that tbe suit has been brought 
‘as & representative suit on behalf of the 
`. members ofthe three remaining branches. 
' The very protracted and complicated litiga- 
tion in which this family indulged, it is un- 
‘necessary for me to describe. The facts 

" of this litigation have been carefully 

analysed by the Subordinate J udge and the 

conclusion at which I have arrived is this. 


The four branches entered into an| arrange- 


M ^ 
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ment in the year 1836 by Ex. XXIII. The 
question that was raised in several suits, 
was whether it amounted to an out and 
out partition or whether it was merely an 
arrangement for the purpose of making 
provision for maintenance, Whatever doubts 
there might have been till about the ‘year 
1870, an event of great importance occurred 
at that time. A decree had been obtained 


‘by the common karnavan of the tarwad _ 


se fr the Odavazhi branch for possession’ . 
of certain itemsof tarwad properties—pro- 
perties which had .been assigned to that 
branch under Ex. XXIIL The Odavazhi 
branch was then represented by Gopala Menon 
who realised that fitigation was ruinous and 


_ was prepared to take a reasonable view of 


the situation. The decree secured to him 
the properties of the tavazhi and directed 
that the properties of the main tarwad 
should be surrendered. The karnavan owing 
to his own fault was not ina position to 
effectively reduce into possession the pro- 
peu &warded to him by the decree, 

pala Menon Fo iaa diag the advant- 
age that he posseesed, surrendered to the 
karnavan not only-the properties which he 
wa8 directed by the decree to deliver butvery 
valuable chamayams which were in the 
nature of accessories to those properties, 
This transaction is evidenced by Ex. XLVI. 
of the year 1870. Soon after this, the other 
three branches of the tarwud entered into an 
arrangement by which ‘there was a re-dis- 
tribution of the tarwad properties among 
them. The Odavazhi branch was left out 
and consequently it obtained noallotment of 
the tarwad PADA This re-distribution 
was effected by Ex. O of the year 1871. 

The effect of these two transactions was, 
that Gopala Menon completely divested 
himself of all tarwad properties and was 
content to keep in his possession the pro~ 
perties of his.own branch. As the Sub- 
ordinate Judge points out, in taking this 
step, Gopala Menon was clearly influenced’ 
by the desire to get rid of all legal con- 
nection with the other three branches of the 
tarwad. These events happened in or about 
the year 1870. Gopala Menon by his 
acts clearly indicated an intention to treat 
himself as divided and the subsequent con- 
duct of the other three branches shows that 
they agreed to the severance of interest of 
the Odavazhi branch. This acquiescence 
is proved by along and continuous course 
of conduct extending over about half 
a century. The pro robabilitieg and the 


~ 
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evidence discussed by the Subordinate 
Judge leaves no room for doubt that the 
Odavazhi branch ceased: to have commu- 
nity of interest in the property with the 
main tarwad I agree with the finding of 
the learned Subordinate Judge in para, 93 
' of his judgment. 

., On this finding alone the plaintiffs’ suit 
is liable to be dismissed. If there is no 
community of interest it is not suggested 
that Raman Kutti Menon would be under 
& disability regarding the making of a 
Will (see ara. 154 of the Subordinate 
Judge's judgment). Though in this view 
it is not necessary to discuss the other 
questions raised, I shall briefly refer to 
the plaintiffs’ contentions and deal with 
them. 

Granting for a moment that there was 
no division can the plaintiff succeed? The 
principal contest has been in regard to 
‘items Nos. 2 and 3 of theschedule to the 
plaint. It is admitted that item No. 4 was 
acquired with the income of items Nos. 2 
and 3 and a separate consideration of it is, 
therefore, not called for. Taking items 
Nos. 2 and 3 it is common ground that they 
were in existence on the date of Ex. XXIIL 
. They were acquired in the names. of 


Krishna Menon and Manchu Menon of the. 


; Odavazhi branch. Exhibit X XIV shows that 
, although these properties were acquired in 
“their names, they treated them as belonging 
to their branch and there can be no doubt 
that those two items were understood to 
belong to the Odavazhi branch. If thus 
these items belonged to that branch it is 
not disputed that either that branch as a 


body or the last surviving member of that - 


brauch could effectively dispose of the item. 
Raman Kutti Menon was the last surviving 


member and there was nothingin law to. 


prevent him from disposingof them by Will. 


As I have said this position has not been dis- . 


uted. 
r Mr. Alladi Krishnaswami Iyer, the learn- 
ed Vakil for the plaintiffa, has, however, 
pub his cage thus. He says that these pro- 
perties were the self-acquisitions of Krishna 
Menon and Manchu Menon, which state- 
ment, by the way, as I have shown, is not 
& correct statement of fact. He theh pro- 
ceeds to say that on the death of those two 
individuals under the ordinary Marumak- 
katayam Law, the main tarwad would 
suocaed to these two items and not the 
'tavazhi to which these two individuals be- 
longed. However, by reason of a family 
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custom recognised by the High Court in 
some previovs litigation, the tavazhi was 
allowed to succeed. This is how Mr. Krishna- 
swami Iyer puts it. The faot that the tavazhi 
succeeded to the properties, according to 
the learned Vakil, did not completely 
extinguish the right of thetarwad to the 
properties, The right of the tarwad was 
inchoate and on the death of the last mem- 
ber of the tavazhi, it fully revived. To sus- 
tain his argument it was necessary for the 
learned Vakil to urge that the main tarwad 
possessed throughouta right to interdict 
alienation; in other words neither could the 
tavazhi nor the'last member of it alienate 
these items. The branch was bound to 
keep the properties in tact, could only 
enjoy the income and on the extinction 
of the branch, the tarwad would obtain a 
Tight to take possession of them. This seems 
to me to bean utterly untenable proposi- ’ 
tion. The analogies of the Mitakshara and 
the Marumakatayam Law, alike fail to 
show that this contention is well-founded. 
The learned Vakil has not been able to 
cite any authority to support his argu- 
ment. I am clearly satisfied that the con- 
tention is wrong, but as I have pointed 
out, this argument proceeds upon certain 
hypothetical facta which do not exist in 
the present case. The plaintiff has not 


-Bhown that the properties belonged ex- 


clusively to Krishna Menon and Manchu 
Menon and that they devolved upon the 
Odavaszhi branch by reason of any family 
custom, , 

In regard to the first item I accept the 
finding of the lower Court and I have ‘no- 
ihing to add to what my learned brother 
hassaid. | i 

On every point raised the plaintiff fails, 
The appeal, therefore, must ba dismissed 
with costa, a 

VIN. Y. ~- Apyeal dismissed, 
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LAHORE HIGH COURT, 
MrsostLansous First Oivin APPHAL No, 1381 
oF 1926. 

November 12, 1926. 

. Present: —Mr. Justice Jai LaL 
KANHYA. LAL AND OTHBRS—J UDOMHNT« 
DEBTORS—À PPBLLANTS 


versus 
MEGH RAJ AND ANofHAR— DaontE- 
Hotpers, TEK OHAND AND OTHBBS— 
VaNDHAS— RASPONDANTÉ, 
C. P.C. (Act V of 1908), O. X X1, rr. 06, D0—N otiz 
omission to issue Sae, validity of, 
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Ontission to- lese otice under.O. XXI, r.68- O., 
-CF C, is not: ah illegality Which fakes a sale, void.ab 
initio, ‘Dotis & mere ‘irregglarity such asia contóm- ' 
“plite? by. 30. XXL r.-90- and a sale will nott beset 
` asids on 5.8core unless it is ahown that, the judg- 
. miint-debtór has suffered substantial injury, thereby. 


Misesllaneous ‘first appeal from: an order 
` of the:Sénior Sub-Judge; Ferozepore; dated 
` 4he 8th May, 1926. 

Mr. Fakir ‘Chand} for the Appellants," 
| Mr. BN Nain Bhandari, for. tHe Re- 
i spondén 


JU. DEMEN. _sTmmoveable property - 


‘belon 
the7t 
, a dearée.. Obj 
"the 19th "Api 
"itregulari in püblishing: and conducting 
‘tHe salé and alaoxon the. ground.of substautial 
, jury sufferad by;him..T wenty-ninth- A pril, 
1426 was the next date: fixed by the Execut- 
p "Court Ga that date. the. jndgment- 
tor and. the, decrge-holder both were. 
-prasent ‘and the lattér: filed:a Men. reply 

. to the, obje eotions of ‘the former... Thereupon 

` the. ci urt fixed: the Sih May, 1925; for:con- 
"ffrmatfoh -ot^ the salé.-and:.the decision -on 

, “thie objjéotions. "The Goutt. further, ordered 
„that ec officer. who: cohdu ted, nthe sale ; 


zhould b 


Que Sth Mar nie ce ‘and 
zong, of the. purchasers. ` “were” recorded. and 
tHen“the-..Qoutt. passen the "order. .undér 
A Inn by, which it- confirmed: the 
that there was no material i HAEA rity in” 
laki an oag IBNU it “that the 
ndgment- debtor -had not. Setablidhe 
‘he had ‘suffered any material injury. 
The main ground on which the order. ot 


ET Udo 
“the ply EN: to substantiate h 


ing. io the. appellant. was: gold on: 


gotions were- filed by him:.on 


the case for that purpose. I have already 
stated that on the 29th April the pana 
Bub Judge had "expressly" fixed' the next 


“date-for ‘decision of thë- objections’ by the . 


i debtor'and, therefore, the latter 
ad sufficient notice’ that the case would be . 
goncluded‘on the-8th Mhy.- -He."had;sum- 
nfon*d nd withesaforthatükymnoristhere'àny | 
note by thé-Senidr-Sub-Judke that he asked 
for an adjournment'on* the- Bth May though 
in-bhe-judgrment. the- learned" Judge has 
. remaskéd'tliat: bédid: not-think it ‘necessary 
to adjourn the Gase “for enquiry into.sqch 
w &im3y matter and, therefore,. disposed: of 


x 


YATHI VHRRABHADRAY TAY. TANGADU-BANYASI, - 


nd 8th. April; 1828, in.exeoution:of : 


onthe ground of material . 


le hold- . 
ed. tiat e 


.Bub-dudge is;attacked béfore | -- 

no opportunity. was 4given'to ->> 
-Objectians- ; ^ . 
in spite.of a request for the adjournment of . 
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r theobjections- srithouttfurther ‘delay: ‘against 
‘the judgment-debton” In-my-opinionteven 


- i£ the request was.made‘for. ‘the adjouri- 


ment of the case-onithe:8theMaby the'learrted 
Judge was: fully. justified ih. refusing ‘40 
-pecede to it. ~ 
It was then contended By: the:' learned’ 
Counsel thát ‘non-com pliance. withthe pro- 
' visions- of ©. XIXT,r..66,.C.-P.'O., is-notia 
mere ‘irregularity in publishing:the pale-but 
sis-an illegality which “makes. tbe: sale:-void 
. abAnitio.. :No rauthority- WagxGited' imaup- 
‘port: of^this proposition: whittion: &he* fave 
: ofit«has no force.. In my. opinion:omission: 
'to'issue: a notice under 'O: XXI, ri 06;. isan 
: jrregularitysuèh! .as ‘is- ng by 
Or EXE n 90. « “The Ne DA. jtor failéd 
A show that he suffere bstantial-injuty 
“by ‘the. alleged: matertal' itregulàvities. 
Underthe:circumstanctes itis buhnecessary 
ito „consider whether dhere? were? mmteríhl 


- ue aritieg.incpublishiitrgAtHe sale though 
at’ point. Hamlnos disposet to agree 
ath the. :conolusions: of. ahe "Benior- üb- 


.Judge.. 
e7 Anahe objeetion: : sae. ‘by ther} ndi 

. ment. delitor' wasthat: the-denres! had 
„adjustedi orally’: by). the. Were older 
4Bcaepting.a'amakler &nrount;: Iam ugay 
.£6-se0how-such anzóbjeotionroonld-b 

mil under Q.3XIXIT,.r:90) -Imany case there 
.igno proatofisuch ax vadjnsttent! ant: the 
Agonolusiomot: ‘the’ learned Senior Sub: Judge 
"deeorrect. ^ - 

I.diemise: this. appeal: * butumake 110 order 


asto. costs. ‘ 
DOCRIL, e Appel dismissed; 
DRAS.HIGH COURT. - 
BacoND OVIL APRRAL.NO. 510: oF )923.. 


“September 30, 1925. 

Present :—Mr..Juatice ViswanathaSastri, 
-VATHI VEERABHADRAY AVAND CIBHBR8 
—PLEINTIEFS 7- Å RPANLANTE- 
teraua 
" YÀNGADU. SANYASI &ND'OTHERSe- . 

, -DaRBNDANTS—RASPONDENTS- . 

TO. P. G. (Act V of: 1908), a -11—Surt-to establish 
f udive use of water of f channel Bagh: to surplus 

* only ‘forind—Sub ng ‘Obstruction 
-to use lof surplus: whter - do diala" 

‘Where’ a~-plaintiff-claimed’in a, suit;erdlumive' use 
of the , water that flowed along a. channel-but--hts 
rights were upheld only. to the surplus. water after 
défendant's lands had beet 'itrigated,.&^ au ert 
ait, by the plaintif- alleging. that'the- flow ‘tho 
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»plus water as fonnd in:the first suit was obstructed * 
ir Ehe defendant b the putting up of another dam 
and by. farther 


not barred, by res judieata, inasmuch as the later. 


suit was. based on e fresh cause-of action ,which.aposs - 


on. Sn obstruction caused. subsequent to the firgt sult. 


‘Second ‘appeal -against a decree of the 
District Court, Ganjam,in A. 8. No. 62 of 
1920; preferred against that of the Oourt 


ofthe : District- Mansif, Ohicacole, in O. B. 


No. 678 of 1818. b 
‘Mr. B. Jagannatha ‘Doss, for the Appel- 
hte 


Mr. G:Lakslimanna, for the, Respondents.’ 


DA MRN T Ape by plaintiffs , 
t.the decree of the Court of the - 
District. Judge of Ganjam, in Appeal Suit - 


No. §2 of 1920. - 

"The only question in this second appeal 
is whether,the:.appeal was barred [aem 
judicata by reason of the decision in Hound 
Appeal No. 1103 of 1914. The suit out of 
which the appeal arises-sras for the removal 
of elevations of earth raised by the defend- 
ants in the Batte marked O in the plan and 
for a permanent injunction restraining the 
defendants from obstructing in any manner 
the free'flow of ‘water to the: Pk meg 
tank marked A in: the plan, according .to 
mamool, along the ‘Batts: O. Both the 
Courts have held.that the. decision’in the 
previous, litigation. operated, as-res judicata, 

The -previous suit.out of .which. Second 
Appeal No. 1103 of 1914 arose was in- 
stituted by the plaintiffs for possession 
of the: Batte’O after removing certain ob- 
stractions put up, and for a permanent 
injunction restraining. the defendants from 
meddling with or caysing, any manner of. 
damage as would canse, any. obstruction or 
hindrance to.the free flow of. water through 
the. said, Batte from the Balabanda tank: to 
the Versiriksjola tank. In that anit the 


District Mungif found that the Batte- O :to. 
O4 in. the plan filed in :that suit was a‘ 


‘to the plaintiffs’: tank 


source of suppl 
but: he also found that 


of* Varsirikajola ' 


the defendants were also entitled to. the 


use of the water that flowed along the 
Batte for the irrigation of:their eastern 
lands, and that the plaintiffs were entitled 
only, to the remnant of the Water; .aad as 
the suit was for a declaration of the. plaint- 


iffa' absolute rights and for an injunction 


réstraining the defendants from taking 
water that flowed along the Batte, he dis- 
missed the suit. On appeal, the Subordi- 
ngis Judge, passed A decree. in favour of the. 


VATHI VBHBKÜHADAAYYA-U. TANGADU SANYASI, 


tthe level of the channel was - 
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plaintiffs. On.second appeal, ‘this Court, . 
after calling for afresh finding: from the. 
Bnbordinate Judge; reversed his decision. 
aud restored that of the District Munsif: ` 
The restoration of the decision of the 

' District Munsif in his opinion, indicates 
that-the finding of the District Muneif 
with regard to the right of plaintiffs to use 
the water that foment in the Batte after de- 

. tendants' lands were irrigated was upheld. 
This finding could not have been incorpo- 
rated in the decree, because the suit had to 
“be dismissed, once the plaintiffs! exclusive 
title was found against. 

In.the suit out of..which the .present. 
gecónd-appealaro8e, the plaintiffs damed 
the right to water that flowed along the 
Batte C'after the-defendante had taken a8 
much water.as was. reqnired;for the irriga- 
tion of their lands. :It was also alleged. that 
a dam was put up at the point mar ed D in 
the plan which completely.blocked the flow 
of watér-into the plaintiffs’ tank." Tt- was 
also, alleged that elevations were-put up in 
the: Batte C;to, prevent the flow of wateniby 
which the defendants’ lands had: i beem: 
irrigated. . 

'T fail to see how the deoisipn:i in the pre- 
- vions anit operates as res. judicaia. . The 
District Munsif says fhat, in the previnns: < 
suit, the plaintiffe-did not put. forward their 
“natural rights" to the water (whatever : the. 
words “natural rights’ may mean).and he | 
states that in the present suit, they putfor- . 
ward their “natural rights.” I am: unable 
to. understand the reasoning of the learned 
District Mansit Inithe previous suit, the ' 
plaintiffs claimed exclusive use of the water 
that:flowed .along: the: Batte O -but their 
rights were upheld only to surplus water 
whioh remained after the defendants’ lands 
had been irrigated. .In.the present suit . 
the plaintiffs say that ‘the flow of surplus: 
water is obstructed by the pytting-up of 
anothér dam-D-and-by.farther raising the 
level of the Batte O.. ‘The fresh dam D,was : 
put up after the deoision of:the previous 
suit and has caused an obstruction «which. 

iven rise fora fresh: cause of action. 
ed District Judge proceeds-on-the’ 
same reasoning as ‘that ‘of the. District 
Munsif In my opinion; “there is- no .bar.of 
res ju dicata. 

The- appeal is, therefore; allowed and the. 
decisions of both the. Osurts are raversed.and 
the suit is remanded to:the Court. of. first. 
instance-to. be tried op all the.issugs except- 
ing issue No.9. The âppellagta will have. 


Ps 


hs. 


costa in this Court, The costs in both the 
lower Courts will abide and follow the 
reeult. The appellants will get refund of 
Oourt-fees both here and in the lower 
Appellate Court. 


Y. N. Ve Appeal allowed, 


NAGPUR JUDICIAL COMMIS- 
^ SBIONER’S COURT. 
Ovu Ravision No. 155-B oF 1928. 
November 30, 1926. . 
Present:—Mr. Hallifax, A. J. C. 
Sheikh GULAB—PLAINTIFE—À PPLIOANT 


versus 
LAYANUJI BARI—DBFPFBNDANT— 
^ — No8-APPLICANT. 

Provincial Small Cause Courts Act (IX of 1887), 
Beh. II, Art. 41—"Joint, whether -refers to joint 
Hindu family. < 

“Joint property" in Art. 41 of Sch. II of the Pro- 
Mu of nat Hand Als ae thes raja ks 

TO a jom u asinere Be 

-theation at that sort of propiity later in the same 
8. E ` 

Revision against an order of the Small 
Cause Court Judge, Daryapur, dated the 
10th August, 1926, in Small Oause Suit 
No. 301 of 1926, 

Mr. A. V. Khare, for the Applicant. 

ORDER.—The allegations in the plaint 
are that the plaintiff and the defendant 
and three other persons took a joint lease 
ofa field for Rs. 1,000 of which the plaint- 
iff paid the whole on the 10th of January, 
1928; he accordingly instituted the present 
guit against the defendant for the recovery 
of the one-fifth share of the money he 
pagt to have paid. 

he plaint was filed on the 30th of Oc- 
tober, 1925, in the Court of the Subordi- 
nate Judge, and returned to the plaintiff 
on the 15th of February, 1926, on the ground 
that the suit was triable by the Small 
Cause Court. It was presented to that 
Gourt on the 18th of February and return- 
ed again to the plaintiff on the 10th of 
August, the learned Judge being of opinion 
“that the suit was excluded from the juris- 
diction of that Court by Art. 41 of the 
Schedule of the Small Cause Courta Act. 
No reason is stated by ‘the learned Sub- 
ordinate Judge for holding that the suit 
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is triable by a Small Cause Court, and 
it is not improbable that he overlooked 
Art. 41 of the Schedule of the Act. It 
might poasibly be suggested that the word 
joint in that Article refera to the property. 
of a joint. Hindu family, and in fact some 
such suggestion was made in this Court. 
But that is shown to be incorrect by the 
separate mention of that sort of property 
later in the same Article. 

The order of the Oourt of the Subordi- 
nate Judge passed on the 15th of February 
1926, under which the plaint was returned 
to the plaintiff is set aside. The plaint, 


. which has been filed here, will be eent to 


that Court and accepted by it as filed on 
the 30th of October; 1925. No order in 
respect of the costs of these proceedings is 


required. 
G. R. D. Order set aside, 


LAHORE HIGH COURT. 


-MISOBLLANBOUS First Cryin ArraaL No. 1759 


or 1926. 
November 11, 1926. , 
Present:—Mr. Justice Martineau. 
SAJAW AL -—BozBTY—AÀPPBLLANT 


versus 
Frau GOBIND RAM-SHANKAR DAS 
THROUGA LADHA RAM and RAM LAL 
PABTNHES AND SHOP JETHA RAM- 

ATAR OHAND-—Dzcanmnm HOLDERS AND 

GHULAM SARWAR KHAN—J 0DGMBNT- 
DEBTOR— RESPONDANTE, 

C. P.O. (Act V of 1908), s. 145, promso—Ezecution 
of decree against surety—Symultaneous resue of notios 
and warrant of arrest, legality of 

Proviso to s. 145, C. P. O., merely requires a notice 
to be given to the surety before the decree is exe- 
cuted against him but does not debar an issue of 
warrant of arrest simultaneously with the issue of 
notice inasmuch as the decree executed against 
him not by his arrest but by his detention in prison. 

Miscellaneous first appeal from an order 
of the Senior Sub-Judge, Multan, dated the 
25th June, 1926. ' 

Bakhshi Sain Das, for the Appellant. 

Mr. Ram Chand Manchanda, for the Re- 
spondents. et 

J UDGMENT.—The appellant, Sajawal, 
stood surety for Ghulam Sarwar Khan 
against whom the respondents had a dec - 
and as Ghulam Sarwar Khan has not paid 
the- decretal amount the deoree-holder has- 
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proceeded against Sajawal, and the Senior 
Sub-Judge has ordered that the latter be 
detained in the civil prison for a period 
of 6 months, 

It is urged for the appellant that no 
notice was given to him and that the order 
is, therefore, illegal. The order of the 4th 
May, however, shows clearly that notice 
‘ was given tothe appellant to show cause 
. why his bond should not be forfeited. That 
was a sufficient compliance with proviso 
to 8,145, O. P.O. Objection is taken tothe 
procedure of the lower Court in issuing a 
warrant of arrest against the appellant at 
the same time that it issued the notice. 
Bat s. 145 merely requires a notice to be 
given to the surety before the decree is 
executed against him and this was done. 
The decree was executed against him not 
by his arrest, but by his detention in prison 
p O. XXI, r. 30, O. P. O,) and the order 
or his imprisonment was passed after the 
notioe had been given to him and he had 
been given an opportunity of showing cause 
why the decree should not be executed 
against him. : 

There is no force in any of the grounds 
of appeal and the appeal is in fact purpose- 
leas seeing that the appellant has under- 


gone nearly the whole of the term of im-. 


prisonment imposed by the lower Oourt. 
I dismiss the appeal with costs. 
B L. Appeal dismissed, 


paga] 


RANGOON HIGH COURT. 
FULL BENCH. 

Orvin RAFAKENCA No. y oF 1920 IN 
SzooND Crviz APPAAL No. 161 or 1928. 
August 2, 1926. 

Present: —Sir Gay Rutledge, Kr., Ohief 
Justice, Justice Sir Benjamin Herbert 
Heald, Kr., Mr. Justice Oarr and 
Mr. Justice Duckworth. 

MAUNG OK KYI AND OTHBRS —PLAINTIPFS 


—APPHLLANTS 
versus 
MA PU AND oTaurs—DaraxDANTs— 
RH4PONDBNTS. 
Mortgage—Simple morigage—Subsequent invalid sale 
and delivery o possession to mortgages -uu for 
redemption—Sale and possession, v good defence 


—Part performanoe, rine of. 

Wastes ia a nu simple mo 
land and a subsequent transfer of ion 
land to the mortgagees without a document by the 
mortgagora ind the latter assert that this was under 
the original mortgage while the former plead that it 


ge of 
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was a fresh transaction amounting to an outright but 
invalid, sale to them, the mo goes Baa sult 
by the mortgagors for redemption of the mortgage 
plead and prove this invalid gale in equity and- 
they prove the same it is a complete answer to thd 
cum suit for redemption [p 522, col. 3; p. 523, 
co 4 

E iras Myai Tun Aung v. Maung Lu Pu (2), over- 


Ma Pyons v. Ma U (1), approved. 


ORDER OF REFERENCE. 

Duckworth, J.—'For the purposes 
of this Reference, it suffloes to state that 
the proceedings commenced bya registered 
simple mortgage made by the plaintiffa: 
appellants to the respondents for Rs. 540 
in April, 1910. i 

“ Subsequently, and about one year later, 
the property was delivered to the respond- 
ents’ entire posssession. l | 

“The appellants contend that the re- 
gpondents were merely given the usufruot, 
because they themselves could not pay up 
the interest due on the mortgage. 

“The respondents *set up the plea that 
the land was sold outright to them, thé 
reason being that interest for one year 
could not be paid, and because the appel- 
lanta had defaulted in one year’s rent due to 
them : 

“ Whatever the second transaction was, it ` 
was evidenced by no document, and, of 
course, there was no registration. - This is 
common ground. 2 

* The original registered simple mortgage 
was not disputed. 

“Both the lower Courts agreed in dis- 
missing the plaintiffs-appellanta' suit, but 
they proceeded on the ground that the 
usufruetuary mortgage set-up by the appel- 
lants could not be proved, inasmuch as it 
was not in writing, and registered. This 
was, of course, wrong. 

“This land has stood since the transfer 
of posseesion,-in the defendants-respond- 
ents’ name. à 
' “There are two divergent rulinga of this 
Court as to whether, in the circumstances, 
stated, the respondents-defendanta could 
equitably set up the invalid sale as an 
agreement to sell, by way of a shield, so 
as as to deprive the appellants of the right 
of redemption of the registered simple 
mortgage. 


“The present case is, however, slightly 


¥ 


. different, inasmuch as there was no subse- 


quent cash payment when the invalid sale 
transfer took place, but there was apparent- 
ly fresh consideration because intereat dug 
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appellants to the respondents "was: struck 


off, There. is thuano-great dissimilarity. in ` 


the cases, 

‘In thease oMa -Pyene v. Ma U (D), 1 
hetd ' that‘ the invalid: transfer ' by way of 
sale conld, in such circumstances, be equit- 
ably pleaded and proved and was a good 
defence as against. redemption. On the 
other hand, in. the ease-oh Maung Myat-Tun 
Aung v. Maung Lu. Pu, (2), Lentaigne, J., 
held.to the cantrary,and decided that, in 
such circumstances, . the. redemption of. the 


mortgage shatld proceed. .This,.I may say,. 


.i& the only decision, printed. in the authoris-. 
ed Law Reporte. i 


“The matter ia ofisuch great, importance 


to. the community at large, and is.so often 
coming before this Courf,that my opinion 
is..that it should be. referréd .to & -Full 
Bench. 

‘On the. merits, the. evidence ..as to- the 


alleged invalid sale was, I. think, good ' 


enough to haye warranted the lower Oourts 
in holding that it was established.. Neither 
Court, unfortunately, dealt. with this point, 
and, therefore,.a finding. mpon it may:be 
necessary later.on. - eR 
*“Incidently, I would refer to the cases of 
- Ma Shwe Kin v.. Ka:Hoe (3).and.Ma Ma E 
y. ‘Maung Tun, (4), .where,sin a slightly 
different case, but, one involving similar 
principles, Ourr, J., and I have .come. to. 
diametrically, opposite conclusions. 

"I would, therefore, refer to &I'ull Bench, 
if.the Hon'ble Ohief.J ustice.agrees with me, 
the following.queation: 

’ "When there is a registered simple mort- 


gage of land, and a subsequent transfer of - 
possession of the land, to.the mortgagees. 


without a:docum&nt by tha mortgagors, and 
the latter assert that this was.under the 
original. mortgage, whilst the former plead 
that it was. a. freah transaction. amounting 
to an outright; but invalid, sale to. them, 
can the mortgagees,- in:& suit: by the. mort- 
gagors for redemption of the mortgage, 
plead and prove this invalid eale, in equity, 
and ,as .a_shield, or must .the mortgage. 
prevail and redemption beallowed"? ' 
Mr. Thein Maung I, for the Appellants. 


(1) TL Ind. Cas. 877;.8 Bun L.:J. 29874. L R. 192 
(2) 89 Ind Oas. 875; 3 R. 243; A L R. 1925 Rang. 
22: : 
(9) St Ind, Ces.:514;3 Bur. Lid: 211; AI R: 1024 
38L 


^ 


A et Ind, Cas, 517; 3 Bur L. J. 214.2 B. 479; A 
L- Hz 1945-£ang: 1191 * . 
: us C 
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and possibly rentfor the land due by the ` 
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OPINION OF THE FULL 
l - BENCH.: - d ^n 
‘Rutledge, O. J.—Mr. Justice Duck-” 
worth has made the following reference :— - 
“Where there is a.registered simple” 
mortgage of land, and a subsequent trana- | 
fer: of possession of-the land to the mort- : 
gegees without a document by the mort-~ 
ors, -and the latter assert that this wan 
under the original mortgage, whilst the. 
former plead that it was a frealr.transaction, 
amounting to- an outright; but invalid, ’sale: 
to-them, can the mortgagee in a suit by: 
the mortgagors for redemption of the mort-: 
gage plead. and prove this: invalid sale in, 
equity and asa shield or must the mort- 
gage prevail and redemption be allowed?" * 
‘The léarned Judge states that the matter ` 
is of great importance and is often coming . 
before the Court. In this I agree with him. 
The well-known unbusiness like. methods 
ofthe bulk of the-agricultural population . 
in neglecting to:comply with the provisione; 


‘ofthe Transfer of Property Act and the, 


Indian Registration Act.coupled "with the: 
great^rise in the value “of land during. 
the past quarter of a.century, has given 


. riae to a great volume of litigation and has. 


provided -a . field for: the activities of the- 
speculator in litigation. 'COonsequently any 
question’ like the present is of great practi-: 
cal: im portance: 4 | 

A simple. mortgage is defined: in s' 58 (b) 
of the Transfer of. Property Aot: "Where, 
without delivering, possession of the mo:t- 
gaged property, the mortgagor binds bim- 
self peraonally to pay the mortgaged money, 
agrees, expressly . orimpliedly, that:in the 
event of his failing ‘to. pay aceerding to his 
contract, the mortgagee.shall have a right 
to cause the mortgaged „property to be eld 
and the proceeds of sale to be applied, co 
far.as may be necessary, in payment of the 
mortgage money, the transaction is called 
a simple mortgage." It will be seen ‘from 
tbis that the outstanding characteristic of 
a simple mortgage is that possession :re-- 
mains with the mortgagor, “And if possee- 
sion subsequently passes, to the mortgagee 
that possession is, not explained or account- 


' ed for by the simple mortgage instrument. 


If the transaction in the course of which 
possession, was. given is not evidenced by, a. 
registered instrument, the onus of proving 
what that transaction wag, lies on the perecn 
who.is not in. possession. To change: a; 
simple mortgage into a usifructuary mort- 
gage is-such-s, varying and- adding: to: its 


- 
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meaning of s. 92 of the Evidence Act, a new 
registered instrament as it would to change 
a simple mortgage into a.sale out and 
out... , 

We have.been referred to in the reference, 
and learned,Oounsel for the appellant has 
relied atrongly upon, a decision of Lentaigne, 
J. in Maung Myat Tun Aung v. Maung Lu 
Pu (2), The mortgage in that case appears 
to have contained.a clause empowering the 
mortgagees.to take possession of the land 
and to sell the same in the event of the 
mortgagor. making any default in payment. 
As. I construe this clause the possession 


can-only be taken for the purpose of exer-. 


cising a power of sale and not for. the pur- 


pose.of enjoying the rents and profits thereof . 


and applying.them to the payment of 
interest and capital, With regard to the law 
of-part performance and the equities that 
arise thereon where the Specific Relief Act 
gives no assistance I prefer the language 
approved by their . Lordships of the Privy 


ae: 


performance must be “unequivocally refer- 


able to the co ntract and productive of" 


alteration of circumstances, loss or incon- 
venience, though ,not irretrievable.” . 
um unable to agree with’. Lentaigne, J., 
where he goes on to say in the above- 
mentioned case: “In all such cases the 


possession of the mortgagee would ordinari- . 


ly be.referable to his mortgage, or in 
iba case of a simple mortgage, to his in- 
fidence over the mortgagor by reason- of 
sqch mortgage and consequently to. the 
mortgage... That would be. the position, 
I think, in, the case of an ordinary simple 
mortgage; butit isstill more soin a case 
like the one-now before me, where the mort- 


gage-deed confers an express. power. to, 


egter into possession even for the limited 
< purpose of effecting a sale to third parties.” 


As I have already stated the power to enter: 


into possessjon was merely for the purpose 


. of sale and not to enjoy the rents and. 
profits in lieu of-interest and cannot be. 
referable to any such &greement. .If we are. 


to construe possession subsequently taken 
in thé case of asimple mortgage to some 


supposed, influence of a mortgagee over. 


his mortgagor, and by an artificial con- 


struction of the. provisions of the Evidence, 


Act, shut.out all evidence of an agreement 


for sale, in view of the social and economic, 


eSiditions of this Province  raferréd to 


earler in this judgment, 1 feel convinced. 
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given to fraudulent suits at the. instance 
of speculators. >, , 

A subsequent agreement of sale. does- 
not, and does. not, purport to, reecind or- 
modify .the mortgage,. but merely purports 
to -satisfy it. In the case ofan agreement ` 
for sale & Full Bench of the late Ghief 
Court:in Karamath. Khan v. Laichmi Atchi 
(9) -held that a defendant. may .plead by 
way of defence toa suit for evicticn :by.. 
Bn owner that he is in possession under. 
a.contract to sell and that.if hecan prove. 
the contract and it still subsists, .it -will 
bea valid defence, however valuable the. 
property may be, .and .whether he hagia» 
registered-deed of transfer or not. — : 

In Venkatesh Damodar v. Mallappa 
Bhimappa (0) & Bench (judgment being- 
delivered by the late Chief Justice Macleod) 
held .that.wherea defendant in possession 
had paid the full purchase price but had. 
omittled to-get a registered sale-deed and: 
his right bo specific performance had þe- 
come barred, he awas entitled to remain in ' 
possession as -againat the, plaintiff, : 


Karamath Khan's case (5) was reviewed 


“and confirmed by a‘Full Bench of this 


Oeurt ‘in Maung Myat Tha ‘Zan v., Ma 
Dun (T) Prefacing .hia review of -the 


. &uthoritiesythe late Chief Justice observes 


üt page 302*: “The decisions are baséd, 
seme, on principles of equity (the equity ' 
of part performance), some, on the ground 
that the Oourt would not lend ‘itself: to 
sid the. plaintiffs in effecting-a fraud, and 
some, ‘onthe ground of fiduciary relation: 
which: was created between the parties by 
the facts. In my opinion the case might 
be adequately disposed of on ‘any one of 
these: grourds.” And later on page 3084 
“Returning to the ground of fraud, T think 


there: can be no deubttliat&n: attempt by” e 


the plaintiffs in this case tp go: back upon 
the:contraot itself after having recoived : 
thepurchase price, and after possession. 
had been given, clearly -amounts to an" 
attempt atfraud which the Courts in thia: 
country cannot and should notaid.” Thege' 
observations. are very pertinent ‘to: -cageg:' 
like une prenent 2 mày well “be borne 
in mind, where a sudsequent.agreement to 
6I drd. £675 x ; 1187 ? 
TOUS ye 675, 10. L. B. R. 2651181 Bur. L. i 
im 3 aa Bom. a 46 B.. 722;.24 Bom. R. 348; 
(7) 81 Ind. Cas. 857; 2 R, 


216 8 Bur L. J. 73(F. B.) 
“Wages oF 3 IND 


285; "A. L'R. 1924 Rang. 
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Bell followed by possession is set up in 
cases of redemption of simple mortgages. 
It is clear that it is open to the mortgagor 
to enter into a contract subsequent to the 
mortgage for the sale of the mortgaged 
premises to the mortgagee [Kanhayalal 
v. Narhar (8), Lisle v. Reeve (9) and Reeve 
v. Lisle (10)]. But the Bgrceinent must be 
a separate transaction from the mortgage. 

In Maung Shwe Hmon v. Maung Tha 
Byaw (1) Mr. Justice Pratt had before 
him a case not unlike the present. At 
page 465" the learned Judge states: “In 
the present case the position is that after 
the mortgagees had assigned the mortgage 
to Maung Po Hlajng, the mortgagors made 
over the land in suit to him under an 
agreement to sell for a fixed sum due 
under the mortgage. Their intention clearly 
was by the transfer to extinguish that 
portion of the mortgage-debt. They can- 
not now be allowed to take advantage of 
the fact that they neglected to give a con- 
veyance in due form and redeem the land. 
To give plaintiffs a decree would be in 
effect to assist the vendors in perpetrating 
a fraud on the vendee." 

In the unreported case of Po Cho v. Paw 
Saing, Civil Second Appeal No. 299 of 1924, 
a Bench of this Court consisting of my 
brother Heald and myself held that an 
agreement tosell the mortgaged property 
outright to the mortgagee is a good defence 
to a suit for redemption. At page 4 of the 
judgment the reasons are given as follows:— 

“If the original transaction be regarded 
ag & non-poesessory mortgage, then although 
the consideration might be regarded as be- 
ing nothing more than the amount due on 
the mortgage, the socalled rent being 
regarded as interest, there would be transfer 
of possession. There would also in either 
, cage be the equitable right of the transferee 
to obtain a legal conveyance. As for the 

und of fradd, it would be clearly 

&udulent for the transferors who had dis- 
charged their debt by the agreement to 
sell and by delivery of possession, to re- 
pudiate the agreement and to claim redemp- 
tion ata time when the' debt, or at any 
rate, the débt for rent, would be irrécover- 

(à) 17 B. 297; 5 Bom. L. R. 140 


8) (1908) 1 Oh. 53; 71 L. J. Ch. 42; 50 W. R. 231; 
85 L. T. 464; J8 T. LR. 61. 
o) (1902) 
:18 T. L. R. 707; 51 W. R, 576 
(il) 12.Ind. Ces. 6; 11 L, B. B 465; A. L R. 192 
. 125. 
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A. Q. 461; 71 L. J. Oh 168; 87: L.T some other transaction. 
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able. Similarly; since transferors who have 
entered into an agreement to sell and have 
received consideration may be regarded 
as holding the legal title in trust for the 
transferees, it would amount to allowing 
& violation of a fiduciary obligation to 
allow them to repudiate the agreement 
for sale. Personally, I would base the 
decision on the ground of fraud and 
would hold that it is clearly fraudulent 
that mortgagors who have agreed to sell 
the equity of redemption to the mortgagees 


so sato putan end tothe mortgage and. 


to make the original. mortgagees owners of 
the property, and as consideration for that 
agreement haveaccepted from the trans- 
ferees a release of debta due by them, 
should repudiate their agreement and 
should claim toredeem the property as if 
the agreement had never been made.” 


These are the words of my colleague: 


with which I fully concurred at the time 
(i. e., 10th June, 1925) and I see no reason 
to doubt their soundness at the present 
time after further consideration. 

My answer to the Reference is that tha 
defendant is entitled to plead and prove an 
agreement to sell in pursuance of which 
possession was given and if he proves the 
same it isa complete answer to the plainte 
iffs suit. for redemption. 

I wish to make it clear that my opinion 
ia confined to non-possessory mortgages. 
For obvious reasons different considerationa 
may apply in the case of usufructuary mort. 


gages. č 

Heald, J.—I have had the advantage 
of reading the learned Chief Justice's judg- 
ment, and as he has pointed out I hava 
already in the case of Po Cho v. Paw Saing 
expressed my opinion on the subject-matter 
[do not agree with the 
view taken by Lentaigne, J., in the case 
of Maung Myat Tun Aung v. Maung Lu 
Pu (2) that a contract of simple mort 
explains the mortgagee’s possession of the 
mortgaged property. On the contrary I 
agree with the learned Chief Justice that 
such possession cannot be referred to such 
a contract. Under asimple mortgage the 
mortgagor must be in possession ofthe 
mortgaged property, and if he is out of 
possession that fact is referablé not to 
the contract of simple mortgage but to 
It may be doubt- 
fül whether or not the burden of proving 
the nature of that transaction is on the 
mortgagor, who is out. of possession but 


199 I, 0. 1987] - 


I have no doubt that the mortgagee is en- 
titled to prove that the transaction which 
resulted in the change of possession was 
“an agreement for sale and that proof of 
such an agreement isa good defence toa 
suit by the mortgagor to recover possession 
by redemption of the mortgage. 

I, therefore, concur in the answer to the 
reference given by the learned Qhief 
Justice, 

Oarr, J.—I concur in the answer of 
the learned Ohief Justice to the question 
referred. , This answer seems to me to follow 
necessarily from the decision in Maung 
Myat Tha Zan v. Ma Dun (T). The only 
difference between the essential facta of 
the twocases is that in the present case 
the sale or agreement -for sale, was pre- 
ceded by a simple mortgage, in which the 
subsequent vendor was the mortgagor and 
the subsequent vendee the mortgagee. In 
my opinion that makes no difference what- 
ever. I agree with the learned Ohief 
Justice that the simple mortgage does not 
account for the subsequent transfer of pos- 
session and that Lentaigne, J., was wrong 
in holding in Maung Myat Tun Aung v. 
Maung Lu Pu (2) that it did. I think that 
* the learned Judge in that case erred in 
applying the English rulein view of the 
great difference between an English mort- 
gage and a simple mortgage. 

The questions of the conflict between the 
decisions in Ma Shwe Kin v. Ka Hoe (3) 
and Ma Ma E.v. Maung Tun (4) and of 
the admissibility of evidence, do not arise 
on the Reference, and I express no opinion 
on them. | 

Duckworth, J.—I concur with the 
judgment written by the learned Ohief 
Justice. . 

To my mind, the answer to the question 
referred by me is that the mortgagees can, 
in the circumstances stated, plead in equity 
that the invalid sale, as involving an 
. agreement to sell, isa shield, and can prove 

it. i; 


My reasons are that there has admittedly 
been a change of possession, which cannot be 
directly attributed to the registered simple 
mortgage. The mortgagees are, therefore, 
not alleged: to be mere trespassers, and the 
onus rests, in the first instance, upon the 
plaintiffs who plead the conversion of the 
simple mortgage into an usufructuary mort- 

age. 
5 When I wrote the order of reference, I 
wag yuder the impression that the - plaint- 
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ifs could prove this alleged usufructuary 
mortgage; inasmuoh as all that was involved: 
was a change of possession under the al- 
ready existing mortgage. But it involved, 
as a matter of fact, a change or variation: 
of the original simple mortgage, and, there- 
fore, evidence was not admissible to. prove 
it under s. 92, proviso 4 (or any other pro- 
viso) of the Evidence Act, unless it was in 
writing, and registered. I am convinced 
that the opinion expressed by me, in the 
Order of Reference on this point, was 
erroneous. The Faull Bench case of Maung 
San Min v. Maung Po Hlaing (12) also sup- 

porta this view. ; 

On the other hand, the defendants wore 
in a position to prove the agreement to 
sell which did not require writing, or re- 
gistration. There is a series of rulings in 
this, and other Courts, which establishes 
this point clearly. The decisions are based 
onconsiderationsofequity, part performance, 
prevention ‘of fraud and the fiduciary 
aspect of the vendor's position, coupled 
with the impropriety of permitting him to 
succeed against his vendee, in a suit for 
possession. The decisions of this Oourt 
culminate inthe Full Bench case already 
quoted by me above, but I would partiou- 
larly call attention to an unpublished de- 
cision of a Bench of this Court, consisting 
of the learned Ohief Justice and Sir Ben- 
jamin Heald, J., in the case of Maung Po 
Cho v. Maung Paw Saing, Second Oivil 
Appeal No. 299 of 1924. 4 

Iconcur entirely in that decision.  .. 

There the facts were stated to be as 
follows: 

The plaintiffs alleged that under a re- 
gistered deed of mortgage Maung Po Tein 
mortgaged to the defendants a piece of 
land, with possession, and that the plaintiffs 
puree the land from Maung Po Tein 

y a registered conveyange. They then 
sued defendants for redemption. 

The defendants admitted that the land 
originally belonged to Maung Po Tein and 
that it was mortgaged to them usufructu- 
arily. They, howéver, contended that, later 
on Maung Po Tein made over the land 
to them absolutely for the amount due on 


tha mortgage, together with rent due by 
him as their tenant. s 


. Even here, where there was no change 
of possession, the invalid sale, by Po Tein 


(12) 94 Ind. Cea. 507; 4 R. 1; A, 


91; 4 Bur. L. J: 148, pane aan 
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to the defendants, was allowed to:be | proved: 
and in.order.to prevent fraud, to.prevail 

"The.conélusion arrived at confirms the 
view, which Lteok in the case. of Ma Ma 
E y Maung Tun. (4). 

' A. deéision, whioh assists considerably. 
in. the matter of this reference is that of- 
Bratt J, in Maung Shwe Hmon v. Maung 
Tha.'Byaw (11.) | st 

“Itis clear that whatever the ‘transaction 
was. which led to the mortgagees obtain- 
ing. possession..of the land, the posseasion 
was traceable to that.-transaction, and not 
to..the registered simple mortgage. As 
stated, it cannot be shown that.the simple 
mortgage was converted into an usufructu- 
ary mortgage, but it can be shown that 
tia mortgage was satisfied, and that -poa-- 
session changed, in virtue of an agreement 
td.gell which was..duly acted upon. by part 
performance, : f 

“Part performance is. constituted not only 
Hy, payment but by change of possession. 

Thus .1 consider that, in-the case under 
réference, the defendants can plead and 
prove the subsequent oral agreement to 
såll, which. amounted to an entirely new 
transaction, in.order to set it up:as shield. 
agsinat.rédemption of the simple mortgage. 
Lthink that. thô case of Maung Myat Tun 
Aing v. Maung Lu Pu g was .wrongly 
decided by Lentaigne, J., and. that the 
application of.the.principles enunciated, by 
himin that judgment would .give-a greater 
impetus than ever to-freudulent suits by. 

: speculators: . 


_In .order tó render my „position clear, I ` 


would refer to thecase of Ma Pyonev. Ma 


Uh. A 
acu think that .anything.more need. 


e daid. A Belen: 

= . JUDGMENT, 

. ` Maung Ba, dJ. (September 1, 1926)— 
The appellants .sought to recover posses- 
stoi of a piecd of paddy .land by .re 
demption. ‘Fle transaction. -started as 
g simple mortgage effected--by a re- 
gistered .deéd. "About. a .year -afterwards 
the mortgages was.,put in possession. of 
the land. There was no document.evidenc- 


ing such. change. of posseasion.. As usual - 


wa have two divérgent versions. The ap- 
pellants allege converéion ofa simple into 
usufructuary mortgage while the respond- 
efits'sallege sutrigHt- s&h. The’ transfer 
took. placé^ahout: [4-years’ before -the in-' 
atitution of the suit, © 2  . . ..., 

Dhe tower Gourte have: -meverconsidered. 


GHULAM BUSAIN.U. RAMASHWAR DAS. 


“to file peittion—Joint debts for over 


. (9L O; 192%) 


the question .of adverse possession. My. 
brother Duckworth referred to a- Full 
Bench. the-following question:— f 
. "Where there is a registered simple mort- 
gage of land and a subsequent transfer of*- 
possession of the land to the mortgagees* 
without a document by the mortgagors 
and the latter assert that:this was under 
the original mortgage whilst the former, 
plead that it was a fresh transaction 


amounting to:an outright but invalid sdleto 


them, can the mortgagees ina suit'byithe- 
mortgagora for redemption of :the mort 

gage plead and prove this-invalid sale in 
equity and as ashield,or must-the mort-. 
gage prevail. and redemption be allowed?" 

- The answer of the Full Bench was‘‘‘that : 
the.mortgagee is entitled to plead and- 
prove an agreement to sell in pureuance: 
of which posseasion: was given, and if ihe- 
proves the same it is a-complete answer ` 
to: the mortgagor's suit for redemption,” 

It is, therefore, only necessary .to find out: 
whether the. respondenterhave- proved ‘such: 
an agreemont tosell. After perusing’ the . 
evidence Iam satisfied: that they have.prov-^ 
ed the same, Thia finding will'-dispose- 
of the appeal. I wish, however, -to. add 


that apart from this it -would appear that. 


for ‘want of a registered instrument pro- 
viso (4) to s. 92 of the Indian Evidence Act, 
would preclude the «appellants ‘from: prov-. 
ing the-usuftuctuary mortgage alleged . by 
them. E 2 

- Inithe result-the appealimust be. dismiss- 


Reference. answered accordingly. 
A. N. A. Appeal dismissed: . . 


^ “LAHORE HIGH COURT. .. 
MiscBLLANBOUS Frest Oivin APRHAL No..2749 
oF 1925. 

November 15, 1920. 
Present:—Mr. Justice Jai Lal. 
GHULAM HUSAIN-—APPLIOANT— 
APPBLLANT.' 


versus 
RAMESHWAR DAS AND oTHHRS— 
DnmrFBNDAN18—HRESPONDHNTS. . i 

` Provincial Insolvency Act (V of 1920), s. 10—Right 
2 Rs: 500, nifici- 
ency of—Fraudulent transfer; question of, tahen - to 

be const Pai 
` K debtor is entitled to present an Applicatian .for 
gin dil he can show that the debts payable by 
wha alone or jointly with others: amount to 
more than Rs, 500, f inm d. : 


TAT: c. 1927} 
Questions relating ‘to. allàgéd fraudulent transfers ; 
by.the-debsor do rnot arise at the time he is to be 


declared insolvent but are more eppropristely ta be’ ' 


: eh: when the question arises for realising 


Miscellaneous first-appeal from an: order 
.Ofthe:Distriot Judge, Jhelum, dated- the 
22nd July, 1935. 
-Mri Shambu Lal; for Dr. M ohammad Alam, 
. Pantin Appellant. 
‘Mr. ‘Gobind Ram bns for- the Rè- 
‘Bponderits. 


.JUDGMEN'T.—The appellant present- 
*ed:an:gpplication-for being adjudicsted àn 
‘insolvent! He ‘alleged that his debts 
- amounted to Rs. 3265 out-of which Rs. 1,693 
:were'alle ed:to be-das jointl from himself 
; atd ‘his Brother: “He stated that he: was 
unable to-pay: these debts and the: only 
| Property of any value that he showed in 
his: list. of. assets ia rd: share in 56 kanals 
17: marlas:-of laid which was ‘alleged 
~to h&ve. been mortgaged by: him ‘to’ 
Mohammad: Waris: for. Rs. 918: This 
Mohammad Warisis a brother. in-law of the 
«appellant! Another’ ground: in support’ of 
‘the application: wasthat-the appellant ‘had 
“been, érrestéd ‘in execttion’ of a decree. 
-isstus,. however; was:framed ‘on this leat 
<@roundiot the:application and-consequehtly 
Ato" ewdetice waa-led in support otit; 


"Mhe. District Judge’ held that’ the only’ ^ 
debts thatiesuld ‘be taken into considera-: ` 
"4&lotpin determining the amouht' of debts’ ~ 


cdue*trom: the applicant were’ the debts 


«düe^ from him-alene and' not those that ` 


were due Jointly from him with others, 
„Hè came to the-conelusion that: the: only 
‘amount that’ had-been proved to: be due 
drem:him-alohe'was'about Ri; 300 due ‘to 
‘Lakh nti Dascreditdr who was: exathined ‘ip 
Gourt'and stated: that-he- had’ instituted a 
‘etait for-Re. 500 against the applicant -and 
‘Himbrether jotht]y. and ‘for Rs. 300 against 
"&he- ‘férnter alone: In my’ opinion ‘the 
wpplicant'is‘entitled to present’ an applica- 
‘tlonfor insolvency if. he can ahow thht the 
‘debts: payable by ‘hint whether, alone or 

dintly with others amount to moré than 

32580. “Thisis practically theonly grouhd 
‘on which the. District: Judge kas dismissed 
‘the apptication as: he has-praotically given 


no foding'as- tothe value of the assets of 


‘the applicant. Ih” any case there: was the 
‘farther ground that theapplicant was under 
attest and this id: proved by a copy of the 
Warrant of arrest with: the report thereon 
‘whith he fled’ with the memorandum of 
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; appeal. I: consider that: ‘there’ até; good 
„grounds for accepting the: copy: atthis” 'sikge 


: because:the District Judge ‘did not- frame 
"En issue on' the: point. 


There ‘are prima 
facie grounds to hol that’ the" applicart is 
"unable to pay his- debts.. I- hold. that 


. Ghilam Husain--has- proved. that. -he was 


entitled to present an application for ‘ih- 
à should, th t Herefore, Have'been 
adj udieated an insolvent; 

‘accept this:appeal’ and: adjudicate: the 
‘@pplicant an .ingsolvent and’ remand: the 
«case to the District‘ Judge 'to-proceed: wi 
‘the insolvency proceedings in. aecordange' 
‘with law; The: ‘questions relating’ to. the 


*&leged.fraudtlent* transfers by the &pnli- 
»ipant.do, not really arise at this stage. 


They 
are: more appropriate: ‘for ‘determination; 
"hen the question ,arises: of: realising! his 
assets, There will be no order as towopte 


< Appeal-aecepted, 


Honasan DUNT ^ 
Latraxs se abe APPEAL No., 144 OF. 108s). 
eptember: 14, 1920, | . 
bu r. Joatite Devadoss.and.. 
‘Mr. Justice Sendarám-Ohetty. '.. 
: MARIMUTHU! GOUNDAN' AND OTRARS = 
Parsa Nos. LANDJÊ— APERLLANTS <: 
versus” 
MÚ NIAMMAL AND OTHHRS—PLAINTIBP aN 
.  DBEFANDANT8— RESPONDANTE.” 
0. P, O. (Act V. of, 1908), s. 11, Bepi, TP Suit i fo 
possession Decree Jor jowt 


usive 
Taintif,- right of, to. pùt forwar 


end -O EER to taka. def ees of. 
in a suit b the plami mo 


serais froperties alleging that }hey bel 
Mand eur TE title under-him, dts whs‘he d that the 


properties bélonged in common to M. bel wits and 
after the death of the latter to her danght the 
papery yore ern to be added as party défend- 
anfs, and 1 deorse possedsion" was’ given in favour 
nio -plaintiffs and mboh daughters: 
` Held; that it was mèk. competent to the, plaintiffa in 
‘meabsoguent guit Ma puf EIS & cne nali ‘owneR- 
ship as against“ th ter» an. y upo: 
Arrange neni by” which: a wera ` préciüdod trom 
any share in the property idasmuoh us such a 
She nett and ‘ought to havé been put forwerd’in 
the prior suit-itseH and having failed to do so,.the 
plaintiffs ware debarred.by res from 
e i eite. of exclusive bwüerühip in, secte 
4. Cp. 527; ollt: 2]: 
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considering whether the next friend of & minor 
M was grossly negligent or not the Gourt must 
take into consideration the circumstances under which 
contentions were raised by the parties in the suit 
and where there is nothing on record to show that 
the next friend of the plaintiff either wilfully or negli- 
gently omitted to raise & contention which ] e could 
very well have raised in that suit, the minor is bound 
by the result of the decision in the suit. [p. 587, ool 


2. s 
‘ter. —Erplanation IV tos. 11, C. P.O, would not 
"bie. 2 omit which the Court has a discretion to 
decide or not. "|p. 527, col. 1.] ; i 
Letters Patent Appeal against the judg- 
mentof Mr. Justice Wallace, in 8. A. No. 840 
of 1921, presented to the High Court against 
the decree of the Oourt of the First Addi- 
tional Subordinate Judge, Ooimbatore, in 
A. 8. No. 104 of 1920 (A. 8. No. 161 of 1920, 
District Court, Coimbatore), -preferred 
: inst that of the Court of the Prinai- 
pal Distriot Munsif, Erode, in O. B. No. 307 
of 1919.  / . 
Mr. K.S. Krishnaswami Iyengar, 
Jan ts. 3 
Ane L. A. Govinda Raghava Iyer, for the 


Respondents. : 


MENT.—The first point urged 
Vere is that the decision in O. 
B. No. 937 of 1910 as regards joint owner- 
ship of Mottayya Goundan 8n Ayyammal 
is not res judicata between the parties in 
thiscase. This point was given up by the 
learned Vakil who argued the second ap- 

eal 


for the 


before the learned Judge but Mr. 
Krishnaswami Iyengar presses it before us. 
In O. 8. No. 937 of 1910, the minor 
ndeons of Mottayya Goundan, who are 
ofendanta Nos. 1 and 2 here, brought &suit 
for posseasion of the property from defend- 
anta Nos. land 2 therein, one of whom 
claimed to be the lessee from Mottayya 
Goundan. The case of the plaintiffs was 


that the whole of the property belonged’ 


tayya Goundan and that Mottayya 
orden Wed released hia right in their 
favour end” that they were, therefore, 
entitled to possession of property. ' Defend- 
ants Noe. l and 2 set up the title of third 
n DA appeal, this re . oroa 
uit property was the joint: pro- 
a reer and her husband Mot- 
tayya Goundan and that Mottayya Goundan's 
oasession should be deemed not adverse 
to his daughters who were co-own6rs with 
"him (Ayyammel being dead) and directed 
the District Munsif to make the daughtera 
of Ayyammal parties to the suit and pass 
p decree in accordance with law. In obedi- 
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enee'to thisdirection, the District Munsif 
made the three daughters, of Ayyammal 
defendants to the action and passed a 
decree for joint possession in favour of the 
plaintiffs and defendants Nos. 3 to 5. De- 
fendants Nos. 3 to 5 remained ex parie. 
The question now is whether this deoree 
operates as resjudicata in the present suit 
as regards the question of joint ownership 
of Mottayya Goundan and Ayyammal. : What 
is urged by Mr. Krishnaswami Iyengar is 
that the question ag to joint ownership was 
not raised in the case as defendants Nos. 3. 
to 5 were practically plaintiffs in the action 
and theré was no contest inter se between 
the plaintiffs and that, therefore, this ques- 
tion could not be said to have been decided 
in that suit, The High Oourt found that - 
Ayyammal and her husband, Mottayya 
Goundan, were joint owners of the property 
and that Mottayya's possession was posses- 
sion on behalf of the daughters who were 
co-owners, As regards this point, the Dis- 
trict Munsif could not have givena deci- 
sion against the view of the High Oourt, 
but the plaintiff could have put forward 
the plea that though halfof the property 


was the property of Ayyammal, yet by an 


arrangement evidenced by Ex. V, which 


‘was brought about by Mottayya Goundan 


the daughters were debarred from pane 
any interest inthe plaint property. Buc 

a defence was open to them and that, 
defence was not put forward. The ques- 
tion is whether Expl. IV to s. ll of the 
O. P. O. governs this case, We think that 
it was not only. open to the plaintiff 
in O. 8. No. 937 of -1910 to have put 
forward that plea but they ought to have .. 
put it forward in order to-meet the case 
that the daughters were co-owners with 
regard to the suit property. Unders. 11, 
Expl IV, any matter. which might and 
ought to have been made a ground of 
defence or attack shall be deemed to have 
been a matter directly and substantially 
in issue. Seeing that the plaintiffs claimed 
title to the whole of the suit property 
in O. B8. No. 937 of 1910, they ought 
to have put forward the contention that 
the daughters were precluded from claiming 
any share in the property by virtue of the 
arrangement come to subsequent to the 
death of Ayyammal. They not having 
done so, this point must be deemed to have 
been decided ainst them and, therefore, 
the decision in O, 8. No. 937 of 1910 ope- 
rates a8 res judicata as regards the quem 
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tionof joint ownership of Mottayya Goundan 
and Ayyammal’s daughters. 

Subhan Ali v. Amami Begum (1) is relied 
upon by Mr. Krishnaswami Iyengar as 
supporting his contention. In that case, 
their Lordships of -thes Privy Council held 
that the decision in a suit for a share of the 
profits was not res judicata in asubsequent 
suit for partition, An observation of their 
Lordships at page 303* would show that the 
point was not one which would come within 
Expl. IV of a, 11:— : 

“In that suit tition was not asked for, 
and their Lordships prefer in these appeals 
to deal with the queation of partition as 
one which was not there decided, because 
it was not raised. There are grounds on 
which a decree of partition might have 
been refused to the plaintiffs even by & 
Oourt which interpreted the tas did 
the Additional Judicial Commissioners in 
that suit. In their judgment accordingly 
there can be no question of res judicata in 
the plaintiffs’ favour so far as their claim 
to partition is concerned.” 

hen it is discretionary with the Court 
to decide & point or not Expl IV to g, 11 
would not apply to & point which the Court 
may or may not decide in its discretion. 
This point was dealt with by one of usin 
a recent judgment [Y ennamani Rammanna 
v. Masunari Venkatanarayana (2)]. We, 
therefore, hold that Subhan 
Amami Begum (1) has no application to the 
present caae. 

It is next urged that the next friend of the 
plaintiffs in O. 8. No. 937 of 1910 was negli- 
pent and, therefore, the decree in that suit 

not binding on them. Mr. Krishnaswami 
Iyengar puts forward. two points to show 


that the next friend was grossly Reg gent. 
VI and~ 


One is that the documents Exs. V 
VII were before the Court and if the next 
friend had looked at Ex. V, he could have put 
forward the case that there was an arrange- 
ment with regard tothe property binding on 
the daughters which would preclude them 
from claiming a share in the suit landa. 
` The second is that the next friend was the 
husband of one of the daughters and, 
therefore, he must be deemed to have acted 
against the interests of the minors. We 
are unable to sea anything in these points. 
@ 88 Ind. Oas. 347; 52 I. A. 291; 23 A. L J. 687; 
A. L B. 1925 P. O. 184; (1925) M. W. N. 535; 21 N. L. 
R. 117; 30 O. W. N. 123; 52 0.971; 50 M. L. J. 138 


(P. 0): 
(3) D9 Ind Osa. 488. 
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The contention of the plaintiffs in that suit 
was that the whole of the property belong- 
ed to them and no part of it belonged 
to Ayyammal. The next friend might have 
thought thet he could not very well have - 
put forward the alternative case that, grant- 
ing that halfofthe property belonged to ~ 
Ayyammal, by virtue olan arrangement 
come to, the daughters had accepted the 
two houses as their share and released 
their right to the restofthe property. In 
considering whether the next friend was 


“grossly negligent Or not we must take into 


consideration the circumstances under which 
contentions were raised by the parties in 
the suit. There is nothing on record to 
show thatthe next friend of the plaintiffs 


‘either wilfully or negligently omitted to 


raise a contention which he could very well 

have raised in that suit. Thi i 

fore, also fails, TE TORIN tie 
The next 


sold by the daughters of 
contentioh is that co-owners when 
alienate any portion of joint property rd 
bound to acoount for the property at ita 
market rate on the date of the plaint., In 
other words, the value of the property 
should be taken not agit was when they 
dealt with the property but aa it was on the 
date when the plaint was filéd, in which the 
partition is sought. This contention must > 
fail for, if Ex. V is treated as a settlement 
under it, Mottayya Goundan released his 
right in favour of the daughters. The 
finding is that the property was the Belf-ao- 
quisition of Mottayya Goundan and Áyyam- 
mal. Ayyammal being dead, her share 
devolved on her daüghters in preferen 
to her son, andthe half share in the an 
belonging to Mottayya Goundan was at his’. 
absolute disposal. He hayin iven hia 
share or settled his share upon the aughters 
the grandsona who had no interest in the 
property at the time when it was settled 
upon the daughters cannot dispute that 
transaction. That being so, it is difficult 
to see how the daughters could be asked to 
bring into hotch-pot the property which 
they acquired from Mottayya Goundan who 
made a gift of it to them; Equity would 
arise if the grandsons, that is defendants 
Nos. land 2 herein, had an interest in 
the houses and if under an arrangement 
they had relinquished their, right in the : 
houses and if the daughters of Mottayya 


AJ 


CM 


ES. 
"Geundhn ‘had’ rellinquished' their tights in ` 


tthe-lands&- and if-the daughters had sold 
-thom to their prejudice, then they might 


“be required to&ccount'for the value- of the ` 


houses at the time df partitión of fhe joint ' 
“property: In this cage; defendants Nos. 1 ` 
“and 2° were mot: entitle _to dispute the 
'strangetnetrt made "by ottayya Gonndán | 
"aud; PERENE ho equities arise betwéen them - 
- gad ‘the daughters of. Mottayya. Goundan. 
‘In this view, "defendants Nos. 1 a&nd.2 are 
‘not entitled to any equities against the 

plaintiffs‘or against’ her sisters. ‚THis por- 


"Aion. of the decree not'haying been appeal- " 


-ed' against: by the respondents, we do not | 
"interfere with the directioh init. ` 

|o Eu the result, the Letters Patent! Appelilis 
“dismissed with’ coats, ^ 
oi. OO Appéal:dismissed, 


————Á > 


Twos. ae 


OALE AHABAD HIGH: COUR: 
t ; BHOOND: Civi, APPM No. 887° ov: 1924. 
E ^^^ "Novetiber 23; 1926: 


: .Pfesténi:—MT. Justice Ashworth. 
-= . “RAJA' RAM—Daranpart— 

ae a aw , APPRUART ` 

[i UU ` versus 


“Babu: NARAIN DAS ARD oie 
Sok aT Pranirtzwe Rasbowbs TB. ` 
- Agra Tenancy-Act (11-0f 1901), s. EE Amd land— 
V Bule--Hz-proprietary tenancy — right to sue < 
without wunpleading other pb ac A, judicata— . 
© Omission td'resist plaintiffs! right. to: sue alone—Rrght 
-to sue, whether be res judicéta—Brronsous deci- 
- sion of. law, whether can operate: xr» Tes judicata.’ 
Tha vendor of- a: sharo, in a. whb becomes 
| An ex: ietary-tenant ih-respect 
S cum ct ‘the whole- body, Ge Ro anette: and- not 
Rerely ot his véndees [p 529 i] 
.Deli-Perihad vi Bhágwan Din ti): oliowed: 
- By virtue of-the provisions of s. 104 ofthe Azra ` 
ETF Acta co'sharer is not entitlód fo 'suefor rent . 
without jéining’ the other oo-sharers. in the absence 
tof & local: “cubtom or special contract entitling him to 
Loollect the tent ahd-to sue-tor it alone. [ibid] 
` Mohr ‘a suit bya co-harer-for rent fof a par- 
, the defendant’ omits to pleüd that the 
coal is not entitled“to.sus alone without impl 
vkhe other -co-sharers ‘also, and the sult’ is d 
= the plaintiff's right to sue “beoatnes res- pudicutu and - 
ytho tenant cannes resist a suit for rent-fob a eubse- : 
"quent year.on4he ground that the plamtiff alone-has 


ht to ipd 
os e Sas on a question ot. law may 
- operate’ as uu n 615201. [il] 


“Second Additional District J udge, Gorath“ 
»pur, dated thie'19ih February, 1924, ` 


RATA RAM V, KARAN Das.’ 


NT ld 


. [52 L0. Wet] 

© Mr. ‘Shiva Prasad Binha, for ihe Appel- 
. ant, 

Mr. R. K- Malaviya, for the Réspnetdenis: 

JUDGMENT.—This second” appeal 
arises out'of a suit brought’ by thé plaint- 
iffs-respondenta against the defendants-ap- 
pellant& for rent’ ofa holding The plaint 


‘séts forth that the plaintiffs aréthe-zemin- . 


dars of the village and that’ the defendant 
No. 1 is an ex-proprietary tenant and. the 
other defendants: his sub- "tenants. The de- 
.lendanis -resisted the suit‘ on the plea 
amongst others that the plaintiffs were only 
co-sh'arers atid’ could not’ bring “the” suit 
‘without. joining the other co-sharera: The 
- Assistant OCollector.allowed this plea and 
` dismissed the’ anit; He held that as a pre- 


. vious: suit by’ the plaintiffs. on. the same 


* cause `of abtion'had- beer admittedly dis- 
- missed: it-múst.- bs: held: that it had‘ been 
..'décitded once för all ‘thatthe plaintiffs-alone 
“could nbt" sua, this former décisi n'operat- 
ing under the rüle*of rer judicata. He 
"lo held that’ if. fhe point was qpét ‘to 
-proof there was "Buffcient' "'evidelice:- -that 
- thete" Nod co-Blra rers. 


‘In first appeal ‘the Adtitfonal “District 
` JBdge dou that'ng. previous guit had de- 
: dtäeð that the" pldintifis: were not ‘entitled 


' to:sue without’ joining thé other co-sharers 
id that ‘there “was ng adintission of the 
plaintiffs. of such '& previous decisión; On 

de ‘contrary, by. réferring” to the previous. 

* litigation, "he found that! the question ‘of 

the plaintiffs being able to stre alone: had 

béen devided: in. their favour and: that 

. this decisio "operatéd as res judicata. 
Cocórdingly^ he allowed” ‘the appeal ‘and 

- “Georeed the suit. 


“It may .be"femarked that ‘on: "T 


. tions‘ in the. plàint/ no dette: should have 
been gratited agaifet any of tlie deferidanta 
: “except defehdatit: No.l. Actording, to the 
“plaintiffs. the’ defendant’ No. 1" wis the éx- 
Ae tenait and the dther-deféndants 
is &ub-tenante; There beiüg HO contract 
between” these other tehatits ang thé plaint- 
iffá; no claim ‘for rent aghinst these stb- 
-tetfants ‘would’ lie; bat’ the lower © Oonrt’s 
' decrée. i8 not appealed. againgt ion . this 
ound and, therefore, itis necéssáty to 
interfere with ‘the debrêe on’ this ground. 
Three points dre. takeh in the grounds 
.of appeal. The first. isithat-the^ guit; was 


“not maintainable -under 8, 194 ol. the Te- 
: Second appèal against a decree : of the 


nancy Act by the plaintiffs alone. It.is 
-eemmon ground- that-the- defendant -No. 1 


is an ex-proprietary tenant in this land 


[93 1..0, 192] > - 


which was his sir]and before he sold his 
share to the plaintiffs. It has been ruled 
by a Full Bench of this Court in Debi 
Perahad v. Bhagwan Din (1) that insuch a 
case the vendor of a share in the village 
who becomes an ex-proprietary tenant in: 
respect of his sir land is a tenant of the 
whole body of co-sharers and not merely of 
his vendees. Iagree with this ruling and 
in any case I am bound to follow it. There 
was reliable evidence that there were other 
-co-sharers. Unders. 194, therefore, of the 
Tenancy Act II of 1901 the plaintiffs 
were not entitled to -sue without join- 
ing the other co-sharers in the absence of 
a local custom or special contract entitling 
them to collect the rent alone from this 
holding and to sue for the rent slone But 
the lower Ooürt has held that it is not 
permissible to go into this question by 
reason ofa previous decision ina similar 
suit, for rent, wherein the defendants fail- 
ed to resist the suit on the plea that the 
plaintifs were not entitled to sue alone 
and in consequence had a‘decree for rent 
passed against them. I am of opinion that 
the lower Oourt is right’ in holding the 
matter to be settled under the rule of res 
judicat: It has been argued by.the ap: 
Pellants’ Counsel that the failure of the 
defendant No. -1 to pay rent for the years 
in suit furnished a different cause of-action 
to that furnishsd by their failure to pay 
rent for othet years in the previous suit. 
This argument ignores-the fact that under 
8. llof the O. P. O. it is only necessary 
that the previous decision ‘should have 
settled a matter directly and substantially 
in issue. This expression is not synony- 
mous with a cause-of action. For instance 
a question of jurisdiction may be res judi- 
data but it cannot be a cause of action. 
Apparently in the previous suit the defend- 
gats did not plead that the plaintiffs 
could not sue alone but it is clear that 
they might and:ought to have made this 
‘plea ,a-gronnd of defence. They lost the 
suit by failing to do-so, The question, 
therefore, of the maintainability of the suit 


by the. plaintiffs.alone has been decided - 


against the defendants and this decision 


is binding on the defendants under the ^" 


rule of res judicata, It makes no differenca 
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diction to decide it wrongly .even against 
a clear section of a Statute and, if it so 
decides it wrongly, its decision may ope- 
rate as ves judicata. Likewise, where the 
point is not decided because the plea rais- 
ing theissue was not raised when it ought 
to have been raised the Court will be deem- 
ed to have decided the matter against the 
defendants. 2 

A second point taken in appeal is that 
the claim by the plaintiffs was barred by 
res judicata. The Counsel of the defendants- 
appellants’ has argued that on an admission 
by the plaintiffs’ agent it should have been, 
held that the matter was res judicata in 
favour of the defendants. The lower Ap- 
pellate Court has given good reasons for 
rejecting this plea. He pointe out that 
all that the plaintiffs! agent admitted was 
that & previous suit had been dismissed. 
This previous suit was not the suit for rent 
relied on by the plaintiffs as barring the 
defendants’ plea under the rule of res ju- 
dicata. lt was a suit for ejectment and the 
fact that the Court refused to eject in pur- 
suance ofa decree for rent obtained could 
in no way operate against the plaintiffs in 
the present suit. The plaintiffs had got a 
previous decree for rent in a suit similar to 
the present one. ; 

A third plea taken is that the whole claim 
for rent should not have been decreed. The 
meaning of this is that the plaintiffs should 
only have been given a decree for the pro- 
portion of rent which they as co-sharers 
were entitled to. A condition precedent 
laid down by 3.194 of the Tenancy Act for 
individual co-sharers~ getting such & pro- 


-portionate decree is that the remaining 


‘co-sharers have refused to join them in the 
suit and have consequently been joined as 
defendants. These conditions have not been 


:gatigled. The plaintiffs could not, therefore, 
-get a decree for proportionate share, I have 


eld above that for the purposes of this 
suit they were under the rule of resjudicaté 


‘entitled to claim the whole rent, : 


For the above reasons this appeal fails 
and isdi&missed with costa, ` 
ANA Appeal dismissed. 


that the: previous decision may have been `` 


a wrong decision in point of law, .A Court 
with jurisdiction to try a matter has juris. 


-: (1). 18 Ind; Gas, 399;.85.A587; 10 AL, J, 435, 5 
: MH 
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~ MADRAS HIGH COURT. 
r Crin RavisioN PATITION No 287 “oF 1926. 
September 8, 1926. `- 

' Presént:—Mr. Justice Krishnan. - 
KANTIMAHANTI RAMAMURTHI AND 

, 4 DUE a na ^ 

(Tun BPEOIAL “DEPUTY. COLLECTOR ii 

HARBOUR AOQUIBITION; * - 

VIZAGARAT AM. Rrepoxpayr. : 


P 
teal’ 


"Land Acquistion Act: (I of 1804), : 6, Ch. VII 
Reference by; Land: Acqusntion O hate, Be udge, juru- 
diction of, to. m anto legality asition— 
Acquisition by Govétanient on tent e Ratlway 


Company-—Declatation, jorm and contents y 

` The '&oquisitioh. Court’ geté jurisdiction -only 
on 4 reference ; sbeing made to it hy 4 e Oollectar and 
its jurisdiction i is confined to dis g of the matters 
ao, referred. “It has fo Jürisdiciibh t under. lick Act 9 
consider “the Iogality at: the gequisigion or »t-the re- 
derénce. : : : 

Where,the GAN ia acquiring the Tana iteolt 
and paying for it to` the owners, the fect that they 
have agreed to hard over & Portion of the land after- 
wards to: E Railway (Company does’ not render'the 
nequisition: -any.the less one for and by the Goverr- 
ment, and-s. 6 of th the Land "Acquisition Apt is apph- 
cable to 

It is padan tHàt^à declaration undér a. bby 
Governm t for-adquisitién ofland for a ‘public 'pur- 
poséshotld on its Rd that ibis to be made out 


of the public ren 

ee ore 215 of Act, ¥ of 1908 
an ads oda of India Act, 
PIAYing; e Hig urt tq ;revise an order 
of- the. Court - of. the Suberainate. Judge, 
"izagapptam, dated the 7th November, 1925, 
ip 0. QE -No. 13 of 1925, 

Ramachandra, Rao; "for ihe; Peti- 

us 


Mr, C. y. “Ananta pum Government 
Pleader, for the: deepqpdent | 

JU IDGMENT here is no ground-for 
this revision atall.. The land acquisition 
Oonrt gets jurisdiction only., on a reference 
. being made toit by the Collector and jte 
jurisdiction | is, confined to disposing | of the 
«matters. -s0 referred; -..It has no jurisdiction 
ander the Att.to.consider the legality 6f 
he acquisition or ‘of ;the reference.- A ¥ery 
similar case to this-ig reported as Raghu 
Nath Dor Collector, z. Of Dacca (1), -where 
Müketies, d 4 ob peer es in page 615%: > "It 
clear ; from, s. 18 and other -sections 
t follow ‘it that the question of the 
legality of the acquisition was never in- 
tended by the Legislature to form the 
subject of inquiry 
tion Judge,” I respectfully agree with 
that view. The civil revision petition 


a) 6 Ind. Cae 457; 11 C. L, J. 612. 
* age — 


y the Land Acquisi- . 
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is .dismissed “with: costs one :get for each 
respondent. -The-lower: Court will proceed^ 
to dispose of the reference on the pointe 
raised^im it, according to law: ».^' 

*Ag'.the : learned: Vakil- forthe petitioner 
stated hat he: Had. mot: had `a ‘proper’ 
opportunity: ‘to "argue; at] ‘the:-points. he 
wanted to raise, the:take-was posted to - be’ 
spoken» to: again -withsthe’consent of ‘the: 
learned Government Pleader: Ihave heard’ 
further 'argumenta.but they are ell -unten- 
able and 1 Havé not altered wy opinion. of: 
the case. ^7 i 

--It was first seeded ‘that! the ‘acquisition’ 
was for-the Govérnmént-and' the Bengal 
Nagpur Railwhy--& Go. and, thetéfore; pro= 
visions ‘of OK VIE: "bt. the- Aet? applied 
and that-the: declaration. under’ s- 6 -is- 
invalid. This is -based™on á misapprehen- 
sion,’ The :Government ‘is ‘dequiring: thé 
land-' itdelt: *güd-^psyipg -idr 2: to: 1hé 
ownerb. ' "Tbe-fact that they mey Hand over 
a- portien - ofthe land aftérwards does’ mo? 
fn&tter; ‘the acquisition being-for -ard- by 


‘the Government, -the-detlaration-cintot bé 


objécted.' to. -Thè hgreetent: between : thë 
Government ahd-.the Company-is that tlie 
former havert provide sthéaland for Abe 
lütter.:: Bectioni43 ofthe: Ast mekesit quite 
élear.-thut:.the <pfovibicns < of- Part WI 44 
ddt then applyandundér’s.6“the-acqaisi- 
tiora* could-r0t356 gaid- to be: fOr: the’ Cór- 
pany ALLI tiect aC celsiicl Jeni Ci 
If wás nert argued “that: thie’ ~declaratiox{ 
ià bad ‘and it-did-xot-Bpecity the: pisticülar, 
plot‘of Iand-to :beiácquired ands did not 
give thé odeteilbizab^ to the Various: plots 
Owred'/by-the^$afiou8 ownátd2:Seotiórs Gi 
-&]; (2) 88$8:wXat the: -devliation-shoatd-<oii- 
tain: andel] requisites? were complied: with 
in the:deolaration:< i-THere wha b plan pres 
-patid which showedthe plotsto be acquired 
-andit wad btatets in the -decldrationi when 
tand:-whereithattplan-could2bs ihspectédi 
Fhe declaration: catinot:then betobjécted t6, 
-'-It:was: then! objécted that. the ideclarad- 
sión: does not show-that 'amy^tuohéy sott-6f 
the pulgic:-reverue dias rot. bebi &ttached 
dor the-'acqui&ition. > bisc not ebittendéd 
Ah&t.the'geqhisitiorr is! going ^to be: tad’ 
-out.‘of any. funds <other. tham. the’ publie 
‘revenue’ or that there has.not begr an“allot- 
‘ment: for thisaequisition: '`It iB not -neéced= 
that. the declaration should .pn-ith fava 
show that. it.i8 to'bemade out-of the publie 
revenue! -870:prbviso does “not say- BO. =. 
There is no substance in any of the 
objegtiong -now- raised. My order ‘dismigss 


E 


e LO. 1927] 
‘the civil revision petition with costs 


» L A stand. | 
ONUN Y Gi Petition dismissed. 


D 
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I ALLAHABAD HIGH COURT. . 
. , Bsooup Orvi, AvP2AL. No.. 802.07 1924. 
“November :23, 1928. ' 


Papagan —Mr. Justice ‘Iqbal , Alimad. 
MUNNA AND OTABRS— PLAINTIFES , 


APPBLLANTS. eee 
PAM "eersus c EUR 
Ep BAIJ NATH.—DürgNDaNt---, 
" dq ie " 7 “i 
6 ct of 1901 Át = 
p fana ras AGIT of UE dt 70 
Ath, entries in ue of—Suit: for dis 
entis tenant—Relationship of’ landlord and 
tenani--Byrden! of proof— Wrongfwl ejectment by 


some only. of co-sharers—Surt-for ejeciment by tenant 
—mlini 


"Alb entries: in the’ Recórd “of Rights: includ ‘the 
entries made in accordance with the ak :8.,55 
of the: U.;P -Land Rerénye. Act); must be pros umed to 
bs trūe until the contrary 1$ proved. [p. 1, 691 : 2 
p. 538, col 1.] 

Ina d ie „ejectment; once it, is proved that the 

“plaintiff is tHé-occupancy tenant Vt the: land. beer 


bres tho.dsfendant‘in tT ae pan T succeeds 


' proving that Weg aa on +89, ocou pan nti 
-tenant over; pute en exti shi 
ig la le lo 8 endet "teint: b iirtis of thi 
ir £ 51.34 2 thy Agra "Tan Ady réad 
with 8) 4 (8) Of ‘the: sam; Aot. 1 /p. 532, wol; 1] 711: 
Section 178 afr thel Agra Tefiancy, Act e nen mo ppl 
‘cation: to & case w. a tengnt is 


e 
e m accordance with law a ete Ta o0- ` 


the mahal- in which the: ‘holding fn 
E ute is situate: - [ibid 
ni. v, Aidal- mun AN followed. 


14: ača 


Second rp t.a deoree, of the 
District Ju arrakhabad, . dated the 
ta elus. d 1924. 


Ma. P.L. Banerji, for. ‘the Appellants. 
Mr: U..8. Baipat, for the Respondent., . 
‘ FUDGMENT.:-This is. a . plaintiffs’ 
‘appeal and arises’ out ol.a suit for ejeot- 
-ment of the-:defendant under s. 58, of the 
i'Tenancy Act. «The plaintiffs were admit- 
-tedly. occupancy tenants of the; holding 
scomprising the: plote. in; dispute, The 
plaintiffa' cage was thatthe. defendant., was 
di "poseaession: as : their, sub-tenant: and as 
-Buch was liable to ejectment, yh Sy 
- The défence to the: suit: was : alae the 
-relation of standholder and.. tenant did not 
exist- between the parties, and that the plots 
rin:dispute were once in possession of Kallu 
‘and Madholi).wholeft the village. and .then 
-the».defendant entered. into possession of 
- phesame abeut-six: »yeare prior. to the; in- 


Ql ex a e aia y y || l.c eur 
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“stitution òf the emitia the capacity ot a 
zemindar. 

>The trial Court held that the: molding 
belonged to several co-sharers, and that the 
rent of the holding was actually realised by 
Ohandra Shekker Lambardar and by an- 
other co-sharer named Raj Bahadur, and 
the defendant never ak any por- 
tion of the rent due in respect of the hold- 
ing. It further held that there was. no 
evidence to show..that the defendant ever 
illegally dispossessed the tenants in posses- 
sion of the plots in dispute. On these 
findings it held that-the relation of land- 
holder and tenant existed between - the 
parties and decreed the plaintiffs’ suit..  , 

On appeal by the defendant the lower 
Appellate Oourt has held that ‘‘Madhol 
alone had no right to relinquish these 
plots to the. defendant-appellant without 
the consent of hisco sharera in the holding; 
and itis not shown that the said co-sharers 
either gave such consent or subsequently 
ratified the relinquishment," It further 
went on to observe, that if ibe held that 
‘the silence of the plaintiffs amouated toa 
Tatification of the ew de relinquishment 
by Madhol, the plaintiffs will not be entitl- 
ed to a decree for ejectment but if -such a 
‘ratification could not be presumed from the 
.circumstances of the.case, then.it held.that 
-the defendant's possession must be held to 
be-wrongful, and the only. remedy open to 
the plaintiffs in that case was a suit.for 
ejectment under 8.79 of the Tenancy Act, 
and no such suit, having been filed within 
six months from the date of possession of the 
. defendant, the plaintiffs’ remedy to recover 
possession of the plots in dispute had 
extinguished,” Itfartherobserved that there 
_was no evidence to show that the defendant 


„ayer paid or:agreed to pay rent tothe plaint- 


iffs-appellants and. that “the onug wag:en 
the plaintiffe-respondents to show thatthe 
person whom. they seek to ejeet as.& tenant 
is in fact their tenant and this onus has not 
been discharged.” On these grounds it 
reversed the decree ófthe trial Gourt and 
dismissed the plaintiffs’ suit, 

In my opinion,:the- decree of- the-lower 
Appellate Court, cánüot.be Rupported. It 
is cómmon ground that. the defendant-re- 
spondent is recorded as 8 sub-tenant in the 
Record of Rights and all entries in the 
Record of Rights including the entries made 
in accordance with the pfovisions of s, 55 of 
the Land. Revenue Act must, in accord- 
ance vue the PINTA of 8: 57 òf the 

ie toate 


^^ 
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game Act, PEE to be true until the 
tontrary is proved. In the present case 
there was nothing to show that those entries 
were wrong. 

"Further it being admitted that the plaint- 
iffs were once the occupancy tenants of 
the said plots the defendant, unless he 
succeeds in proving that the plaintiffs’ 
Tight'as occupancy tenants of the plots in 
dispute has been extinguished, is liable to 
be treated as a tenant in accordance with 
the provisions of-s, 34 of the Tenancy Act 
read with 8.-&(5) of the same Act. Even if 
it-be presumed ‘that the defendant eccupied 
the land without the consent of the plaint- 
iffs-&ppellants he- was liable to pay the 
rent payable in the previous years or at 
such rate as the Court determined to be 
fair and equitable, and as such the defend- 
ant was'a person by whom the rent was 
payable and-was a tenant of the. plaintiffe. 

It-only remains to observe that the deci- 
‘sion of the lower ‘Appellate Court that the 
only remedy of the plaintiffs was by a suit 
“ander 8. 79 ofthe Tenancy Act cannot be 
-supported in view of the decision of this 


-Gourt reported as Rantv. Atdal Singh (1).- 


‘It ia admitted that the defendant is only 
one of a body of co-sharers owning the 
‘mahal in which the holding in dispute is 
‘situate and as such even if he ejected a 
‘tenant otherwise than in accordance with 
‘the provisions of the Tenancy Act, 8.79 of 
ithe Tenanoy Act will have no application. ‘ 

. For ihe reasons given above [: hold that 
‘po-Valid defence was available to the. de- 
aaa in the present suit and the suit was 

htly decreed by the trial Court. - 

e result is -that I allow the appeal, set 
- aside the decree of the lower Appellate Court 
-and.reBtore the decree of the Court of first 
‘instance with-costs in all Courts, 

OAN. A l allowed: 


Appea 
1) 78 Ind. Gas. 1041; E å, LJ. 118; A.LR. 
à All 481; T, R. BAT Rov, 





MADRAS HIGH COURT. - 
a cds Orr APPBAL No. 18398 or 1928, ` 
a : September?, 1996. 
resent:—Mr Justice Devadoss. 
Eod ROWTHER-—PrarsTIEPF— .. 
2 ee i 


uz 


BAD BIVA ABARI AND ANÓTHAR— 
IH BFBNDANT8—RBSPONDHKTS, ` 


^tf 


- "M I8MALA nowTEa 6 v. SADABIYA ABARI. 


[89 I. O. 1987] 


for possession by euccenifu party in procesdings under 
s. 146, Cr. P. limitation o he Possession of party 
dispossessed within two months before date of prelimi- 
nary order, declaraiton as to, effect of. 

Argo 47 of the Limitation Act has no ap 
to a person in whose favour an order is ma 
s. 145, Or. P. O. [p. 533, col 2.] 

Where, 1n proceedings under s. 145, Or P.O, the 
Magistrate found that the 

two months befor date of the preliminary 
order and declared him to be in possession under the 
section, a suit by the petitioner for possession is not 
governed by Art. 47, Limitation Act, and is not barred 
if brought more than three years from the date of the 
order of the Magistrate. [ibid] 

Wise v. Amserunnissa Khatoon (2), Yar Mohammad 
Saha v. Hayat Mohammad Saha (3) and Saree 
Kuhore Chowdhry v. Brojendra Kishore Roy Chow- 
dhry (1), distinguished. 

Becond appeal against & decree of the 
District Oourt, Hast Tanjore, in A, S. 
No. 137 of 1923, presented against that of 
the Court of the District Munsif, Tiru- 
yadi, in O. 8. No. 418 of 1922. 

M. K. V. Krishnaswami Iyer, for the Ap- 
pellant. 

Mr. A, Venkataroyatiah, for the "Respond: 
‘ents, 


JUDGMENT.—The plaintiff's suit is 
for possession of a house with mesne profitg. 
The District Munsif decreed the plaintiff's 
suit but on appeal’ the District Judge dis- 
.missed the suit on the ground that it was 
barred by limitation under Art. 47 of the 
Limitation Act. The only point in this 
second appeal is whether Art. 47 applies to 
the plaintiff's suit. The plaintiff purchased 
the plaint house on 20th August, 1919, There 
was a possession case between the plaintiff 
and the defendants in 1919 and the Sub- 
Divisional First Class Magistrate at Tan- 
jore ‘passed an order on 19th August, 1919, 
in plaintiff's favour. The plainti present- 
ed his plaint on 2lat December, 1922, that is 
more than three years after the date of the 
"order of the First Olass Magistrate: The 
learned District Judge held that the plaint- 
iffs suit ought to have been brought 
- within three years of the order ofthe Magis- 
trate. The question is, is the. plaintiff in 
- whose favour an order under a. 145 of the-Or. 
P. O. has been’ passed, to -bring a suit with- 
in three years for recovery for the posses- 
‘gion -of the property which was the subject- 
matter ofthe proceedings before the Magis- 
trate, - The order.is in these terms:— Z 

"[ am satisfied that the petitioner was in 
possession of -the house on 13th July, 1919, 
and-that.he has been forcibly and wrong- 


ication 
under 


titioner was dispossessed 


-fully dispossessed by the counter- petitioner, 


Limitation Act (IX of 1008), Sch, I, Art, 47-Suie J karoli, allow the petition and order the 
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counter- petitioners, to pay the petitioner's 
Gost.” - 

Tae defendants-counter-petitionera before 
the Magistrate seem to have dispossessed 
the plaintiff, the petitionet before him, 
within two months of the preliminary order 
passed by the Magistrate and on the date 
ofthe final order the defendante were in 
actual possession of the property.’ On the 
strength of this it is contended for the 
respondent that the order was not in favour 
of the petitioner and, therefore, he should 
have brought a ‘suit to set aside the order 
and to recover possession within three years. 
This ar ent overlooks the -plain provi- 
sion of the second clause of s. 145 (4) which 
is in these terms:— 

“Provided that, ifit appears to the Magis- 
trate that any party has within two months 
next before the date of such order been for- 
cibly and wrongfully dispossessed, he may 
treat the party so dispossessed ` as if he had 
baen in possession at such date." 

The possession, therefore, of the person 
who wrongtully disposseased the person in 

oasession of the property within two months 

' Doe the date of the preliminary order is 
deemed to be the possession of the person 
“go dispossessed. Form No. 22 puts the 
matter beyond all doubt for, the order that 
is drawn up isin these terms:— 

“I do decide and declare that he is in 
possession of the suit property and entitled 
to retain such possession until ousted by 
dus course of law and Ido strictly forbid 
any disturbance of his possession in the 
meantime.” 

Whenthe Magistrate declared the plaintiff 
to be in possession of the property, he was 

Giring effect to the provisions of s. 145 
alrea y referred to. The physical posses- 
sion of the propert by the defendants was 
the possession of the plaintiff for the pro- 
vision above referred to clearly lays down 
that the possession of the forcible disposses- 
sor is deemed to'be the possession of the 
person forcibly dispossessed, provided the 
forcible dispossession was within two months 
_of the date of the preliminary order. There- 


fore, the order of the Magistrate must be , 


considered to have confirmed the possession 
of the plaintiff and he did not give any 
possession to the defendants, Is a person 
in whose favour an order is made, bound 
to sue within three years ofthe order of the 
Magistrate in order to recover posseasion? 
I do not think he is bound to sue within 
three years for possession. Supposing the 
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` defendants had trespassed the day after or i 
sometime after the Magistrate passed: hi: 
order, could it be contended that the plaint- 
ifin such a case was bound to bring a suit 
within three years of the date of the order; 
Article 47 applies to cases where a person 
is not given possession by the Magistrate 
under s. 145. There are cases where the 
Magistrate puts the property into the hands 
of the Receiver, not being able to deter- 
ms which of the conten ing parties was 
tie ee of the’ property on the date : 
oft e order; in Buch cases if a party wants 
get possession of the property he should 
bring a suit within three years. Butitis op- 
posed to all principle to hold that a person 
in: whose favour an order is made under 
s. 145, Or. P. O., should bring a suit for re- 
covery of possession within three years. The 
contention of Mr.: Venkatarayaliah for the 
respondent is whether the order is for or 
against a person he must sue to recover 
possession within three years, Theorder of 
the Magistrate amounts te confirming the 
possession of the plaintiff and does not 
give possession to the defendants, There- 
ore when the Magistrate confirms the pos- 
session of a person, that person is not bound 

to bring & suit to recover possession. A 
number of cases have been cited by Mr. 
Venkatarayaliah but I do not think that 
any of them applies to the present case. 

In Jogendra Kishore Chowdhry v. Bro- 
jendra Kishore Roy Chowdhry (1)'it was 
held that a suit bya person bound under an 
order under s. 145 is governed by Art. 47 
of the Limitation Act. Itincludes not only 
persons who are parties to the possession 
proceedings but also persons who claim 
from them or through them. Wise v. Ameer- 
unnissü Khatoon (2) and Yar Muhammad 
Saha v. Hayat Mohammad Saha (3) do not 
help the respondent. A suit has, no doubt, 
to be brought ifa person wants to recover 
possession from the Receiver Who has been 
“put in possession'of the property by the 
Magistrate, otherwise the property would 
remain with the Receiver, in other worda 
would be tn custodia legis, - 

The casein 7 Indian Appeals 73 which 
is also reported in 6 Oalcutta Law Re- 
ports 249 [Wise v. Ameerunnissa Khatoon 
2)] doss not materially help the appellant. 
In that cass it was contended that after 

) 230 731, 13 Ind Dee (x. s ) 483. 

DEG 71. 38; 3 Bath. P. O. J. 370; 


$50; 4 Bar. P.O J. 127 (b 
T Ind. ‘Oas. 783; 22 O. W. N. 313;.18 Or. Li J. 
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Aa jg e cec tp ereo wh ba aR n SY ; 
three .years .8 person. in -whose favour , the 
order is,made .gets.a title by prescription. 
Their Lordships-of the Privy Council nega- 

_ tived.. auch, a contention. .. If two, persons 
glaim«posseasion of some .property:and:the. 
Magistrate issues an.order.in, favour of one 
godifthat pesson ig in, possession, of the 
property; for ,; more . than: 4 -years,., he 
cannot. be said to acquires tit e;by preacrip; 
tion, against the,xhole..world. „In Solat 
Ammal vu Jogi;Chetty.(4) it, waa, held that . 
after three years thé. unsuccesstul., party, 
couldnot claim,the property.trom the person 

. who, was: the .cuccesstal party before ihe 
Magistrate, for Art. 47 read, with a. 28 of, the 
same. Aot. would.give 8. title.to the person , 
m «whose, favour, the order: ig:made.. As 
observed by,the learned Judges ‘the, princi; 
ple underlying,the.article is that. as possess . 
sion is. outstanding, the; party." which is out 
ofit.shou]ld gne within three years to recover 
if. „slf:ho fails to- sue. within that, period 
then. under.g, 8, fhe, right,to. possession, is 
extinguished,” ;In this qase: as already 
observed, the poasession was with the plaint- 
iff and, not with, the defendant as: ander- 
the law the defendant's. possession was the 
posaession-ef the plaintiff. PI 


. Under -the old. Or; P. O. there waa no | 


power, apecifically: given -to, the-Magistrate 
under. 8. -145,.t0 restors..;posseasion to the 
person, wrongfplly dispossessed within two 
months:of the pasging,of the preliminary ~ 
order, Under the present Code a new clause 
has. been inseríed.which empowers 8 Magis- 
frate in euch cases to give actual possession 
to the person forcibly: dispossessed. Incl. (5) 
of 8. 145,,the, relevant portion of the new 
clause is, Mey restore (meaning the Magis- 
trate) possession to the party forcibly. and 
wrongfully, ...dispossessed."" . Before -this 
amendment the Court could, not. very well 
reetore possession to the person dispossessed 
unless tha,ed5a.w88.0ne; which came. unde: 
B.: 322 of; the S 
follows maneni ao c7 LE el 
& ‘Whenever 'a--person:: is “convicted: of an 
offence attended by: vriininal:force: Or. show 
of: force *or'.by ‘criminal < intimidation, 
‘and it-appears<to the Court that by such 
force dr show of force or criminal intimida- 
tioh any person has. been dispossessed of 
‘any immoveable property, the Court may, 
if it thinks ft: when “convicting sych 
erson, or at at any time within-one month. 
from-the date of the. conviction, order the 
EE 
(4) 68 Ind. Cas, 675; 27 M. L. T. 5$; 10 L, W. 687, 


Or. P. ..C., which ;.reads. as 
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person dispossessed to be restored to. the . 
possession. of the gaman. anaha, Soo] 
.Where ,no offence i&..committed which 
would, come under, 8. 522, the Magistrate . 
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could nof rest posecssion.io. she person 
dispossessed when, acting under.e.d45,.. But 
there.jje,ng. ground for holding that, thd 


Posseasion of the defendant, was, pogsespior 
which. the law. pora ! Tn ‘thie. 
view, of the lay, -he.plaintiff's quit, is, &itbin 
timp.: The 8 ad ADHA as ellovod, Me 
judgment fhe District; Judge ig get, aside 
and that of the District’ unsif... restored , 
with, coats hers and intha Court belqw,,,. - 
| YS Ys aei ox ieonpals Appeal allomed.:.. ° 
eeu cadi. 
"uve Ot Os ear lh nsi 
patwa CR! athe we NGGEN Ns 
mye) fo. Pee apn * t 
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| ALLAHA AD Hi GH COURT... 
Baoonp OVIL APPRAL No,,798 og 1924. || 
prey cs November 18,1888... ner 
2 Present:—Mr. Justice Tabal: Ahmad. , „ 
Pandit SHEO BALAK RAM Asp otara — 
ai o s PPAINTIFPSDDÁAPERLLANTSO oor > 
Ann r4aal. or a RETAUS- R: eng aln 7e 
MOHAN DAL AND. Armes, Darmpants— 
Stir ae d E Ai d 
ena et 0 8. 198—Syit” t 
of bona ade ‘paymént™ to de terion ns 
mont Before-sutt, ‘ne: ded bed mft eL T 
1, In suits forrarrears of rent the. protection afforded by 
-8 198 of the Agra ; Tenancy, Act ja available to-n defen- 
dant ànly, in thoes cases 1n which the dafpndant pleads 
that the relation“ af:landhofder and’ tenant doesnot 
subsist between’ the plaintiff &nd'.himself'onm the 
ground that he has in good faith paid the regt 
Ripa to, soma Abra e ns a telis ayajlable 
"wheré the amount claimed not been getu id 
to ST . 534, col-2; p: 535; ool. LF ` em 
Ca Sheodihal Singh 3." Badré ‘Narain (1) kid Uéoni:y. 
Kallo (eludet BCLLO UC a 
; Second appeal against «a : decree iof. the 
District Judge; CJa9npare,cdsted- «thes 14th 
Mebruary, 19245,5 4. iers aetu goriv 


5 1 


Y 


CT... Mrz Haribans Sahai; fon the Apnellants; . 


e, Mr. 1:8: Hajpas; fox the-Respondents.. .. 
‘| FODGMENT. This ppeal:thubi' stró- 
‘eéed { The“ point ihvolved inthis" dppeal is © 
‘covered by"two Wetisidns df this? Court’ te- 
Sorted as Shepdihal Singh v: Bddri'Nardin 

1) "dnd Jeong Fi ‘Kailas q2)^ t has ‘béeh 
held in: thise- cases, that in!suitd for arrears 
of rént the protection afforded -b¥° 6. 198 
-of the Tenancy ‘Act is available to. defend- 
‘ant only in those^caBes in which! thé de- 
fendant “pléads: that the fel&tión of "]&nd- 
TU aa’ SUB n n5: BL Bs re Le ar 
Al) easel Sc fay 1198; Sap um 
6 0 Tad. Cas af ek L. J. 298; 4$ Ar 443” 
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older and tenant’ dosa hot ; Bn bsist between 
the plaintiff and 'hiniself.on the ground 
that he.has in good, faith paid the ene 
claimed fo some third person., ; : 

Jn, the.litigation,.giving rise .to the re 
sent appeal, it was common ground that 
the plaintiff was owner of half the patti 
in which the plots in respect of which 
the rent was claimed were situate, and as 
such the plaintiff was'obvióusly entitled to 
the amount’ claimed ‘by himj which was 
made up of half of the rent of the ‘plots 
together with ‘interest’ thereon. 'But the 
claim of the plaintiff. was resisted by the 
contesting defendant 'on the and that 
the ‘relation of landholder tenant did 
not subsist’ between the‘parties..as the .de- 


DIWAN CHAND 8, ANJAMAN-TMDAD-I-KARZA, 
: a 
"therefore, the plaintiff is: "landholder! 
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and. ithe defendant a "tenant". within the 
meaning of those terms as defined by,'s. 


_4:.(5)of ‘the Tenansg,Act and the relation 


of landholder.&nd.tenant does, undoubt-. 
edly; exist- between the parties, and the 
rent claimed. by. the plaintiff not "having 
beeh already: paid :by the defendant,. ine 
plaintiff was entitled tow decree. n... = 
uFor.the reasons., given. above. I allow 
the appeal and setting aside the decrees 
of the Courts, below:deoree the. pints 
suit with costs in all Courts. ; 

HAN. A. : Appeal allowed, ` 
bo y 3; 


T. th EC EE 


fendant had been in good faith paying the - ' 


rent of the plots in dispute to Binda Charan ''- 
who: was the owner: of the remaining half ~e 


of thé patti, Both the Courts-below have 
‘accepted this defence. and have. dismissed 
the: plaintiff's guit. It is*abundantly clear 
from the written"statement filed: by: the 
"defendant that’ he had not, prior to the 
inbtitution' of the "suit; paid the arrears 
claimed by Binds Charan, but:the amount 
was, undoubtedly, due trom him, and all 
‘that’ he dlleged was that he. will pay the 
same to: Binda ‘Oharan. ‘Jt having 
admitted by the defendant that the amount 
claimed had not been paid by him to any 
person, 8. 198 of the Tenancy Act had no 
application to the caso, and both the Courts 
below were wrong in dismiesing the plaint- 
ifs suit. - 

Mr. Uma Shanker Bajpai has, with his 
usual ability, argued that in order to 
entitle a defendant to the protection afford- 
ed by s. 198° of the Tenancy Act all 
that is nedessary is that he must in good 
faith have been payingthe rent to some 
third person; and that it is: immaterial 
whether or not the amount claimed .in:& 


suit: for arrears of rent. was ‘actually paid . 


by him to some third person before the 
institution of the suit. .Iam not prepared 
to say that'the argument is without force, 
but the force, if any, must give way tothe 
authority of the Division Bench rulings of 
this Court noted above. 

It being an admitted fact that the plaint- 
if is owner of half of the patti in which 
the plots in possession of the defendant are 
situate, the plaintiff- isa person to whom 
a portion of the rent with respéct. to the 
-Baid:” plots “is-payable'and the defendant,is 
‘a person by -whom.thé-rent is-payableland, 


LÀHORE HIGH 1 COURT: 
MISOBLLANHOUB RaooNp Ovi APPHAT/ 
: No. 1595,,o7 1928. . 
' October 98, 1926." 
. — Present Mr. Justice Addison. ` 
‘DIWAN GHAND- mona Daron 
dis aea , APPHLLANT `; Sis 
-ANJAMAN Ton». PEKRZA: . 
"MISSION SOHOQL, DHARIWAL 
THROtGE SANT SINGH, Prusipant 
BANK anD Mukhtar. khas fon TINGYIDATOR 
ALLAH RAKHA —Daosmm-Horpnngs 
AND F. J. MALL AND ANOTHBR— 
‘J UDGMHNT-D sBTORS— EBSPONDBNTS. 
Co-opsrative Societies Act (II of 1919), s. 45—Rwules 
under Act,r. 18 (h)—Award—Ezecution f award— 
Objection as to invalidity of award in execution 


An executing Court cannot go behind an award 
and entertain an objection to its validity i in execution 


department. ~~: 

Second appeal from 'n- order of the 
District Judge, Gurdaspur, dated the 24th 
‘April; 1926, fone that of the Sub-Judgé, 
Second Olass, maraani dated the llth 
“March, 1926.., 

Mr. Fakir Chand, ok. the. Appellant. . 

' Messrs. M. L. Puri and B. P. Puri, for 
the: Respondents. i 


JUDGMENT.—The Goxcperative: Ore- 
“dit Society of the Mission School, Dhari- 
wal obtained -an award for some 2,575 
‘against ‘one F.J. Mall rand three sureties 
“under the Oo- -operative Societies Act. The 
Society then applied’ for exécution of this 
“award as if it were a decre.: Diwan .Ohangd, 
~one of the sureties, ‘objected. to its being 
‘executed against bin on'the ground that 
hé. Bu. no. HEUS nthe arbitration and 
"thus th a8 Yold«»-Both the-Oourte 
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‘below have held that this objection can- 
not be raised in the execution proceedings 
and he has preferred this second appeal. 

The lower Appellate Court held that the 
executing Court could not entertain the ob- 
'jection in execution proceedings. For this 
proposition there are numerous authorities 
-of this Oourt. Iu Civil Appeal No. 695 of 
1923 one of the objections was. that .the 
award in question was obtained without 
notice and was, therefore, invalid. It was 
‘Keld that such a contention could not be 
entertained by the executing Court which 
was bound under r. 18 (h) of the Rules 
framed under the Act to enforce the award 
as a decree and that the executing Court 
could not go behind the decree. A similar 
view was also taken in Civil Appeal No. 272 
of 1926 where the objection again was 
that the award was as nullity nac that the 
decree could, therefore, not be enforced. 

I, therefore, dismiss this &ppeal with 
costa. MP 

I might note that ground No. 1 (c) was 
not raised in any of the two Courts below. 
For this reasonit cannot be taken here as 
it is not purely a question of law. 

B. L. Appeal dismissed, 

Y — — res 


; MADRAS HIGH COURT. . 
APPBAL AGAINST OrDHR No. 306 or 1925. 
: August 20, 1926. co 
‘Present:—Mr. Justice Odgers and 
- Mr. Justice Madhavan Nair. i 
B. K. VENKATARAMA IYER— 
APPBLLANT 
: versus |— 
A. BURAN SHARIF? AND ANOTHBSR— 
ParrriougBR8 Nod. 1 AND 2—HRR8PONDRNTS, 


future date,” meaning of— 
Appeal—Dtecretipn to dismiss petition under s. 25— 
Appellate Court, powers of. 

o enable a creditor to present an insolvency peti- 
tion under s. 9 of the Provincial Insolvency Act, itis 
sufficient if the petitioner is a creditor at the time 
the petition 1s filed. It is not necessary that he must 
also bea creditor at the time the order of adjudica- 
tion is pasaed. [p. 537, ool 1.] 

The mere fact that a decres postpones the payment 
of the decretal ‘amount till the disposalof an appeal 
filed in nnother suit does not disentitle the decree- 
holder from p ing and proseciting & petition 
for the adjudication of the debtor as an insolvent. 
[p. 537, col. 3; p 538, col. 1.] 8 
< The provisions of a. 25 of the Provincial Insolvency 
Act are discretionary and the High Oourt will not 
exercise the discretion and reject an insolvency peti- 
tion in appeal, when no such application was made to 
the Court of first instance, ‘[p. 538, ool, 1.] ` 


VÉNKATABAMA IYER 0, A, BURAN, 


.and the Court sale was set adide. 


. Court. 
-filed in O. 8 No. 583 of 1922 and O. B. 


:Qourt sale. 


"under 
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Per Odgers, J.— The expression “some certain future 
time" in s. 9 ip) moana any time in the future which 


is capable of g ascertained. |p. 537, coL 8.) 
Appeal against an order of the District 
Court, South Arcot, in I. P. No. 20 of 1923. 


Mr. M. S. Venkatarama Iyer, for the Ap- 
pellant. . 


x 


Mr. K. S. Venkatarama Iyer, for ihe Re- 


‘spondents. 

. JUDGMENT. 
: Odgers, J.—This is an appeal against 
the order of the District Judge of South 


Arcot adjudicating the appellant an insol-- 
vent. The facta prior to this adjudication 
are a little complicated, and ‘the argu- 
ments founded thereon-have taken -some 


-time to hear. The petitioning creditors 


filed two suits against the debtor, -O. B. 
No. 548 of 1922 for gunny bags and O. 
B. No. 583 of 1922 for some amounts due 
in a partnership business. ‘There was, 
moreover, a- suit -O. B. No. 580 of 1922 by 


“the insolvent against these creditors for 
‘accounts due on an alleged partnership bet- 


ween himandthem. This suit on the 7th No- 
vember, 1422, was dismissed and the other 
suits by the creditors were decreed, In 
May, 1923, the insolvent made some aliena- 
tions of his properties and deposited the 
amount due in O. B. No. 548 into Oourt 
On the 
23rd May, 1923, a petition for adjudica- 
tion was filed in the District Munsit's 
In the meantime.appeals had been 


No. 580 of 1922. On the 18th August, 
1923, creditors petitioned the District Court 
to adjudicate the appellant an insolvent, 
and on the 1st December, 1923, astay of 


'the petition was obtained pending the dis- 


posal of the appeals. On the 14th April, 
1924, the appeal in O. B. No. 548 was 
allowed and the stay was dismissed. The 
appellant was, therefore, in a position to 
ask for restitution of about Rs. 585 which 
he ‘paid out in order to set aside the 
In O. 8. No. 580, the appel- ` 
lant's suit, he obtained a preliminary de- 
cree for-accounts and in O. 8. No. 583 an 
amount of Rs. 1,059 was decreed against 
him (the appellant) but it was only to be- 
come payable on the passing of the final 
decree in O. 8. No. 580 of 1922. This O. 


.B. No. 580 has been to second appeal 


when it was decided -against the .appel- 
lant and is now awaiting final appeal 
the ‘Letters Patent. On the 
17th September,. 1924, the petition for ad- 
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judication was considered and the peti- 
tioners were held to be creditors and en- 
titled to present the petition and two 
months afterwards the adjudication took 
place. The learned Judge has held that 
the petitioner has complied with tne con- 
ditions precedent set out in s. 9 of the 
“Act to enable him to present the insol- 


vency petition. It is admitted that the large' 


bulk of the debt alleged to be due to the 
creditors is the amount .due under the 
decree in O, 8. No. 583 of 1922, viz, 
Rs. 1,059 odd, the time for payment of 
-which was postponed till the final decree 
was passed in O. S. No. 580 of 1922. The 
learned Judge held that the postponement 
had not the effect of divesting the peti- 
tioners’ character as creditors and that 
they were creditora when the petition was 
filed and they are still oreditors, 
It is contended that it is not sufficient 
that these petitioners should be creditors 
-at the time the petition was filed, but 
: they must be creditors at the time the order 
-of adjudication is passed. We do not find 
any provision to that effect in the ' Act 
although there is a note by Mr, Williams 
-in his book that this obtains in the cor- 
responding provision in the Bankruptcy 
Act. The question seems to me to be 
: whether a creditor has fulfilled the three 
.conditions precedent set out in para. 9 nt 
the time he filed the insolvency petition, 
viz., (to put it shortly) a debt of Rs. 500, 
a liquidated sum payable either immediate- 
ly or at some certain future time, and an 
&ct ofinsolveney. With regard to the last 
requirement no question has arisen in this 
case. Oertain acts of insolvency, namely, 
alienations of property have been prima 
facie found by the Judge to exist, and the 
adjudication is founded upon those, but 
‘as before stated, the objection before us 
is that the petitioning creditors were nat 
clothed with the proper authority as re- 
quired by the Act before filing the peti- 
tion in the two other respects. We had 
& great deal of discussion as to whether 
this decree debt of .Ra. 1,059 made pay- 
able on the passing of the final decree in 
O. 8. No. 580 of 1922 is a liquidated sum 
payable ab some certain future time and 
some decisions were quoted before us, 
Rangasawmy Mudaliar v. Srinivasa Muda- 
Har(1), Juggomohun Ghose v. Manick Chand 


: zn 8 Ind. Cas, 349; 8M. L. T. 405; (1910) M. W. N. 
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(2) and Page v. Newman 9 to the effeet 
that it must be some definite ascertain- 
ed debt. Those decisions as pointed out 
by the learned Vakil for the respondenta 
all relate to the Interest Act where the 
words are “certain time" and there haa 
been some discussion as to whether “some 
certain future time” is something different 
from “a certain time." Speaking for my- 
self I am rather inclined to think that the 
expression "some certain future time" 
means anytime in the future which is cap- 
“able of being ascertained. But I do not 
propose to decide in this present proceed- 
ing what the exact meaning of some cer- 
tain future time" in s, 9 (b means. The 
question then comes down to this, whether 
'the aggregate amount of debta due to the 
creditors amounted to Rs, 500 at the date 
of the filing of the petition, That that is 
the crucial date is, I think, fairly clear 
on principle because the words in s. 9 
are that the creditors shall not be entitled 
to present an insolvency petition unless 
the three conditions set out are fulfilled 
and further we find thats, 13 (2) sets:out 
the particulars that are to be contained in 
every insolvency petition presanted by a 


' creditor or creditors, and in (b) "the amount 


and particulars of his or their peouniary 
claim or claims against such debtor." That 
.seems to refer to the da'e of the insol- 
vency petition. There is, no doubt, that at 
the date of the insolvency petition the 
appellant was indebted to the respondents 
in & sum of at least Rs, 1,059. But it is 
coatended that the order made on appeal, 
namely, that this amount should not be 
payable until the amount of the final de- 
cree in O. B. No. 580 is ascertained hss 
the effect of referring back the date of the 
appellate decres to that of the original 
decree and that, therefore, we do not 
know whether Rs. 1,059, or nothing ‘or 
less or more will in fact be found due to 
-the petitioning creditora That argument, 
of course, cuis both ways, because it has 
to be remembered that O. 8. No. 580 ig 
under Letters Patent Appeal and if it is 
to be held that an appeal is simply a 
continuation of all the previous proceed- 
ings then O. 8. No 580 is still going on. 
Then there is & further question as to the 
costa payable to the appellant. It was 


(2) 4 W. R. P. O. 8 7M. I. A. 263; 1 Suth. P. C. 
J. 357; l8ar.P. O. J. 681; 19 B, R. 308. 

(3) (1829) 109 E. R. 140; 9 B. & O. 378; 4 Man. & 
By. 805; 7 L. J. E. B. (0. s.) 207; 33 R. R. $04, 
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-Rs. 245 were'dtüé^to the insolvent: from the 
creditors’ which together 
‘Rs, 589 “diae--to ‘him (as stated ‘above) ‘in 
restitution ‘would -amotnt to something over 
“Rs. 1,000. ‘The qdéstion ïs: whether & Court 
ids to go'iüto ‘this kind-of- thing when 
it examines whether or not-&' petitioning 


creditor’ has, qualified himéelf, to present “^ 


' his: petition. 1 think. not. T think that 
the fact that ‘the’ appellant admittedly 
owed: Rs, +l 059 át- the date-of the petition 
is: suficient: to qualify the petitionin Aa 
‘ditors: The"only other: ‘point raised’ 

that: under’ s;.25 thé ‘Courts should have 


-held that there were circumatdnces ‘which . 


rendered.it improper: to adjudicate this man 
‘an insolvent. S 

«There seéms to inves been talk ofa stay, 
hence this próviBc in' the déoree as to the 


‘payment of:Ra. 1,059: which has caused . 
"CLJUDGMENT-.--The plaint in:the pre- 
-vious suit brought by ithe - plamtiff. on the 


this trouble.:' But’ the provisions ofis. : 25 
are discretionary and ‘there is no evidence 
“that the learned District Judge was asked 
‘to exercise this discretion under the sec- 


tion ‘and I dotnot think ‘it ean be said 


that: under thodé circumétances he ought 
“to'haye exercised, nor am I prepared.to do 
80 on: appeal.: There may be good grounds 
"why it is better'in the interests’of both 
parties that-this man" should be adjudi- 
cated an. insolvent I do not know. But, 
it seems to me that to exercise a discre- 
tion under 8. 25.in appéal and to hold 
„that there is other‘sufficient cause why no 
.order should be made would be to ask ‘us 
to do & thing that' we ought.not to do 
-eapecially in the circumstances of this case. 

As to the costs one sat has been paid 
into-the Official Receiver's hands and the 
other set is under stay. It, therefore, can- 

‘not be said that: this whole amount ia 
-due or can it be immedistely Bet off against 
Ra. 1059, — : 

I think, therefore, this Civil Miscellaneous 
‘Appeal mustfail and must bedismissed with 
costs. . ^ 

MadhavanN alr, 3 o2] agree and have 


;hothing toadd. ~. 
VON. V hoped dismissed, 


SAWAN SINGH P. SURAIN BINGE. ° 
stated to tb ‘that“fwo sums of Ra. 20! and 
with & ‘gum of. 
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"Present;—Mr. J ustice Jai Lal. 
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Failure to amend playni within. ine rei wr 


È 


on same Gauss of , maintarnability of 
The rejection‘of  plaint’ for ‘failure to amend’ 
same within the-time fixed by the Oourt'doee not 


the institution ofa Tresh. guit; on the same cause, of 


„action 


Petition for revision. ot 8. decréo ot the 
Bub-Judge, , Fourth Class;. éxercisin, ; the 
‘powers of a. Judge, Small Cause Court, 
Gurdaspur, P datád the 7th November, 925. 

Mr. J. N. Bhandari, for,the Petitioner, 
Mr. G. 8. Salarya, Hor the "Respondents. 


same 6áuse' of::action. Was rejected” om the 
ground that it was not amended within the 
time fixed..by-the Court; It appears that 
‘objection. was. taken to it on the score of 


:multifariousness& and,. therefore, the: plaint 
“was returned for amendment; , 


The plaintiff 
then inbtituted the' guit out.of. which these 


‘proceedings -Haw arisen: on the same cause 


of action, 1 Thia ‘wit’ bas : been: "dismissed 
by the lower’ Gourt sof thefground. that a 
fresh suit does nak. ‘lie wnder?.O; VI, r. 18, 
O. P. O, Edo. not 'thtric that this rule pro- 
hibits a ifrésh-teuit being» brought. on the 
same cause Of attion Wwhepthe:plaint has 


-not beens‘amendet within the time fixed by 


the’ Oourtor thedawo “Ail that ‘that Order 
prohibitev isun: amendment sof. the plaint 


‘after the expiry of the-time. zcLhe: law appli- 


cable to the present. Gage is O.. VII, r. 13 
"which provides-that if ia plaint is' rejected 
for any grewnd‘ntentionsd ‘in the previous 
rules the platmtiffsghall not :be: precluded 
from presenting iattséelr plaint in respect of 
the same c&tige.of action merely on :acoount 
of such rejection: Order, VIL, r. 11 (d) 
authorises thé rejection of. a plaint where 


‘the suit appéara ‘from the statement in the 


plaint to be barred by.any. law. The suit 


-which is bad: for; multifariousness fails 


under this clause and;therefore, the plaint 
‘was rejected ‘under: O VII,.r. 1l 0. P. O. 
' In my. opinion; the yeadong given. by the 
Judge, Small Cause Court, for dismissal of 


.Ahe suit are got sound- and i. accept: this.. 


petition, set aside the decree of the lower 
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RA puis Raghava Rao, er the;Respond- |. 


UIUDGMÉNT. Tuis second, ‘appeal 
‘arises odt of a disptite -between two rival 
“,adonfed-song. The lst defendent, K. Rat- 

“ayya hada id has; no 'ohildreni, “Tt! is “the 
case of the 2nd defendant Tatayya who! is . 
the wife's sister's son of Ramayya that he ` 
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'& decree of Court. The present suit is filed 
on 3rd December, 1921, that is, within three 
‘months after the award; and whatever 
the truth may be, one thing is very obvious 
viz, that the suit is instigated’ by the 
father. as the result of his defeat in the 
former suit and is an attempt to get over 
the effect of that award. In the present 
‘guit both the lower Courts have found that 
Tattayyais- adoption was not probable so 
that we have got the result before us; as 
the rasult of one litigation between the lat 
‘defendant and Tattayya it was found that 
Tattayya was the adopted son of Ramiyya 
and-as the result of another litigation, the 
"present one, it is found that Tattayya was 
not the adopted son of Ramayya and both 
‘these results are obtained by decrees of 
“Courts. Obviously there is something 
anomalous in this state of things. It seems 
to me that the first point that arises in 
the present litigation for decision by the 
Courts is, how far does the decree in the 
former suit bind the plaintiff? 
point is decided against the plaintiff, the 
question of fact as to whether Tattayya 
was validly adopted does not arise. The 


object of the rule of res judicata is to pre- ` 


vent such enquiries. The Munsif discussed 
this in para. 16 of his judgment and found 
that the present plaintiff was not bound 
by the result of the former suit. Incident- 
ally he observes :—“It is, no doubt, true as 


deposed by lst defendant himself that. 


plaintiff knew of O. B. No. 136 of 1920 and 


appeared to have been going to Baptla. 


in connection with it and also instructed 
the lst defendant's Pleader in it." This 
finding of the District Munsif is com- 


pletely supported by the deposition of'tbe - 


lat defendant as P. W. No. 10 "which runs 
as follows :— a f 

“In the suit in the" Bap 

' plaintif financed. In that Court my Pleader 


was Mr. D. Hanumantha Rao, plaintiff ' 
engaged him. Plaintiff was attending that ' 
Plaint- ` 

After ' 


‘Court at every hearing of the suit. 
iff and my witnesses stayed there. 
the petition for arbitration was filed I did 
not again go to my Baptlà Plesder, I did 


‘not remember what the panchayatdars ` 


‘decided. I did not go to .Baptla to my 

Pleader after the panchayatdars gave their 

' award. Plaintiff himself was going to my 
Pleader.".. . M VM 

'' It is obvious that the present. plaintiff 

` &ondueted: that. suit much "mere vigorously 


THATHAYYA 9, 
perty and gome costs, The award was made 


If this ' 


Baptla Court also the . 
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than his father. In my opinion the true 
principle to apply in cases of this kind was 
'éenunciated^so early as Kunjan Chetti v. 
Sidda Pillai (1). Their Lordships Subra- 
mania Iyer and Benson, JJ., say :— 
“ Jt is not clear what the District Judge 
means by stating that the sons were not 
effectively represented.” : 
The question how far the sons are bound 
by a decree against the father in cases 
like the present must be decided with 
reference to the particular facts of tbe 
c&38 ; if the father is manager and the 
question in issue i8 one which equally 
affects him and the other members of the 
family and if the suitis properly defended 
the adjudication will bind all the persons 
interested along with the father for the 
reason that in that case it must be pre- 
sumed thatthe father’ represents the in- 
_terests of all [Jogendra Deb Roy Kut v. 
. Funindra Deb Roy Kut(2).] If the sons are 
of full age and are aware of their litigation 
and take no steps to be brought on the 
record but acquiesce in the conduct of the 
litigation by the father, the case will be 
still stronger and they will be clearly bound 
by the decision. | 

The present case is still stronger because 
not only,in this case is tbe son of full age 
and aware of the litigation and takes no 
steps to be brought on the record and 
` acquiesces in the ‘litigation, but actually 
conducts the litigation of the father. Mr. 
Raghava Rao appearing for the respondents 
contended that the former judgment must 
be regarded as having been wholly aet 
uside not only as against the plaintiff but 
also as between the lst and 2nd defendants 
and for this position he relies on a decision 
in Venkata Rao v. Tuljaram Roy (3).' In 
my opinion that case has nothing to do 
‘with the facts of this case. In that case 
a father and son, a minor, were both par- 
ties to the first litigation. The father 
purported to compromise it and a com- 
promise deoree was passed. By the com- 
promise decree he relinquished the claim 
under cerlain decrees. Later on, the son 


' (1) 22M 401; 8 Ind. Deo.(w.8)330 
376; 17 W. R. 104; 11 


(2)14 M. I A. 367 atp B. 
-L R 344,2 Buth P.O J 517; 8 Sar P. O.J 88; 90 
HB R. 894 i - AG 
(3) Ind. Cas. 765, 45 AL Por J. 833; 26 
O. W. N. 646; 30 M. L. T. 272, 40. P. L. R .0) 
Tm LE 1923 P.O 69, (1922) M. W. N. 592; 43 M. 
. L. J 208; 24 Bom. L, B. 1191; 360. L. J. 319; 49.1. 
URILE: O) 4 o l 
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after attaining majority filed a suit for á 
declaration that the compromise of the 
father was not binding on him and when 
the case went to the Privy Council he 
succeeded, ie, the compromise Wis set 
aside and the Privy Council held in the 
later case that the effect of the earlier 
decision setting aside the ‘compromise 
was that the compromise was inopera- 
live as to the whole family, and not 
merely as to the minor. I do not think 
we, have got anything like similar ‘facts 
in this case. The question whether son 
was effectively represented in the former 
Suit is really & question of law provided 
all the facts are known. Mr. Raghava 
Rao suggested I should call fora finding 
from the District Judge on the facts, -But 
it geems to me all the facts are either 
admitted, conceded or found and, therefore, 
the only thing that remains is to draw a 
legal inference whether on the facts the 
‘son must be regarded as properly repre- 
sented in the former.suit, Iam of opinion 
.that the decree in O. S. No. 136 of 1920 is 
binding on the present plaintiff as well ds 
on the let defendant, Therefore, the suit. 
should be dismissed with costs against the 
2nd defendant and the finding as to the 
reel of plaintiff's adoption is set'at 
linge as havng been unnecessarily gone 
by the Oourt below, But this does 
not mean that the "whole suit should be 
dismissed. In the Oourte' below the plaint- 
iff obtained a deéree for half of the pro- 
perty. The lst defendant has not appealed 
against that"'decree. He has been swp- 
porting the plaintiff throughout. He ap- 
pears. before me by the same Vakil as the 
pnt ‘He does not urge that the plaint- 
Bs suit should be dismissed as against 
him; and,if he does not urge it, I do not 
Bee why the whole of the plaintiffs suit 
should be dismissed. The decree, therefore, 
that plaintiff should get half the: property 
will stand but this will be only against the 
let defendant, As it is admitted j^ 
"by all parties that the property has never 
beh divided by metes and bounds, the 
plaintiff's decree for half the property will 
„ not affect the 2nd defendants right to a 


third under the award and” can operate . 


only” to the diminution of the remaining 
«two-thirds held by the lst defendant under 


- the award. The result of this modification ,' 


_ of the lower Court's decree is ‘that the 
ens gets half the suit property, lst 


efendant gets onesixth ahd thé 2nd 
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defendant-gets one-third. I- may also add 


‘that, ‘even if my view that the former 


decree is binding on the plaintiff ja not 
correct and the proper view to take is that 
the former decree continues to be binding 
as between Ist and 2nd defendants while 
not binding on the plaintiff the decree to 
be passed willbe exactly the same which 
has been arrived at otherwise, namely, 
that the plaintiff should get a decree for 
half out of the Ist defendant's two-thirds 
leaving the 2nd defendant's one-third un- 
affected. Either way the same result is 
arrived at, So long as the plaintiff 
decree fdr half the suit property which is 
all that he has sued for, I do not think 
it lies in his mouth to say that the half 
which he gets should not be to the detri- 
ment of the 1st defendant but should some- 
how be detrimental to the 2nd defendant 
He has gota decree for what he has asked 
for and he can have nothing to complain. 
Bimilarly the 2nd defendant cannot com- 
plain and egy that the plaintiff should gef 
no decree, the one third he got by the 
former decree. is sufficient and he is noi 
concerned any more with whit became of 
the other two-thirds. The only “man ag- 
grieved by the form of the decree T àm 

iving is the Ist defendant. Instead of 
faving two-thirds or half in his hand which 
would have been the case if lie had only 
one adopted son, he would have got only a 
sixth ;. but for fhis result he' to thank 
‘himself, First he submitted .to an arbi- 
tration relating to the first 'adóption and 
‘became bound by the award. and decree; 

meanwhile he makes a second adoption to 
get rid of the first and submits to a second 
Geteh for half ofthe property. The result 
of the two decrees each of which i is” bind- 
ing and to each of which heis'& party is 
that he loses in e&ch Case ;" and I do not 


.Bee any, reason why he “should complain. 


The decrees of the Courts below’ will be 
modified as indicated above. 

As the appellant has succeeded in ‘second 
appeal plaintiff will pay the’ co&te of the 
9nd defendant throughout to be estimated 


on his one-third. - 
Y. N-V.. Appeal allowed, ` 


m 
=- wa 


getsa , 
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ı LAHORE HIGH COURT. . 
- Frest Orvir, APPRaAL No. 1780 oF 1922. 
November 10, 1926. -~ 
., Present:—Mr. Justice Broadway and 
Mr. Justice Zafar Ali, 
Musammat LACHMI—Drrenpaxt— 
: APPALLANT 
5 Versus 
Tan Fiz« GOPIOHAND-ARUROHAND 
Taroves ARUROHAND-—PLAINTIPES ` 
— RESPONDENTS. 
: Interest High ` rate of interest—Suit against legal 
representative— Legal representative not aware of clam. 

-—Üourt'& power to reduce interest 
, ' A suit was instituted pn balega representa- 
] tre of a deceased debtor for Re 6,222 out of which 

1 p00 was the principal and balance interest 
Miss be d &corued due at the rate of 25 per cent. 
per annum with &hnual rests The creditor did not 
make.any ‘demand on the legal representative for 
the debt and the latter e that he had no notice 
of the debt at all. The trial Gourt awarded an amount 
equal to the prinapal towards interest and refused to 
decree*the b On appéal. 

Held, that the Court under the circumstances 
the power to reduce the interest claimed and did 
not act either illegally or inequitably in giving a 
s for interest equal to the amount of the prunci- 


First appeal from ‘a dectes of the Senior 
Bub-Judge, Lahore, ’ dated, ‘the pi May, 
1922. ae 2 aut 

. JUDGMENT. `- ; 

Broadway, J.—This and the cross- 
appeal No. 2093 of 1922 arise out ola cur 
brought by’ the’ firm of Gopichand-Arur 


chard ‘against Musammat Lachmi for a ` 
um of Rs, 6,222; The debt has been in- ~ 


‘curred by the “son of Musammat ‘Lachmi, 
‘ong Bahal' Singh in 1915. 
“wan murdered a year or: so after that and 
‘the’ preaént suit’ was' lodged within the 
“period of the limitation but without any 
Notice, in writin xe any- rate, being served 
òn“ Musammat hmi. The’ claim was 
ease on a bend, fof Re. 1,500’ bearing 
intereat. at of' 25 per cent. per 
"Bnnüin with anntill testd'hnd'a bahi account 
of. Ha. 
knowledge. ‘of the indebtedness of her--son 


‘and pleaded definitely ‘that she had not ` 


“peén notified ‘of the claim. , ‘The trial Court 
granted the plaintiffs a decree for Ra: 1,700 


as” the priticipél and a further sum of 
Rs. 1,700 as interest with coste in propor- °: 


tion. This resuli has dissatisfied both 
sides. Musammat Lachmi in her appeal 
claims that she ought not to be made to 
pay interest at all, whereas the firm of 
Gopichand- -Arurchand claim that they should | 
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Bahal’ 'Bingh ne 


Musdmrtat' Lachmi denied all > 
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be allowed interest in full and ask for an 


. increase of the decrelal sum by Re. 2,822. 


Tt has “been urged by Mr. Mehr Ohand 
on the authority ofa large number of rul- 
ings thatthe mere fact that there has been 
a delay in bringing a suit, or that the 
rate of interest appears ‘to be large is not 
sufficient to warrant a Oourt to interfere 
in favour of the debtor on-the question 
of interest unlesa undus influence has been 
established or the rate ‘of interest cóuld 
be held to be penal. With these decisions 
we have no quarrel. They are, however, 
all differentiated from ‘the suit before us 
in that here it is sought to ' recover the 
money from the mother of the: original 
debtor. ' The mother clearly stated that she 
had no knowledge of the debt and that no 
demand has been made from her. Arur- 
chand is the plaintiff and had to admit 
that he had not given Musammat Lachmi 
any notice in writing, nor does he say that 
he'made any oral demand. In these circum- 


‘stances, in my judgment, the Court: below 


has not acted either itlegally or inequit- 
ably in ‘giving the. plaintiff a-decrée for 
‘Interest equal 'to the amount: of the origi- 
nal sum, which 1: might méntion is-partly 
composed of interest ag is ‘evident from the 
Accounts brought on the record. In my 


judgment the decieion arrived at by- the 


Court below is ‘correct and-I "would, "hehe. 


"fore, dismiss both appeals with © osts. 


Zafar Au, J.— agree, ? E LS 
ANA es Appeal dismissed: ] 


Ki . bi 


MADRAS HIGH COURT. 


. §gconp Orvit APPRAL No. 1755 oF nm i 


: September, 16, 1926.. „i 
Present:—Mr. Justice Odgera and’, i 

Mr. Justice Madhavan, Nair. M ea 

; Es SENGA NAIOKEN AND ANOTBRR.—. 

Paginas AAT, amm 


| ua SECRETARY or ? BTATË } fon IN LINDA 
. In COUNOIL, pe 
DINI GOLLE x or BALENE, 


a meaning v. 
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part ol. the com tion, however small-it .ma Pes 
is Tr pad out at te bli finds. Li pend not. 


substantial: om it.’ E '5457 col en 
A declaration under'& 6 of the Land eqoisition Ae 


is, therefore, valid even if;the Government contributes - 
o the] payment of compensation onlyone anna out,. 


ne 


„Becretary 6 State (1 dhasi nta PA 
E v. Cave dee meswar Singh v. ; 
praias, Barbaria. uniévpality (3), distin ed. 
Odgers J:—Private contributions ` which “are 
kepi ty Governmant as a separate ' deposit for & -~ 
glar, .purpose: cannot be said- tq. be public , 
ds inasmuch as yx not ag in ‘the general - 


^ 


funds of tHe public 543, col 
‘Second appeal against a” decree ‘of the. 

District Court; Salemin A. 8: No. 185 of 1921,° 

referred aipst that: ‘ot thé Court of the 

rincipal District: Munsif, ‘Salem, in 0. B., 
No. 2 o£ 1920! ? -* 

“TKS case coming on for he Ing" "us 
Odgers, J., and Viswandtha Sastri, J, their’ 
Lordships "passed thefollowing ' 

-ORDER.—A similar question waBurnder' 
discussion’in Pónnaíb'v. Secretary of State’ 
(1) before: ‘Spencer. ‘and “Ramesaui, JJ; ‘ndwe, 
feel: that itis inetpedient that thé questión: 
should’ be decided before us-beforé we have! 
had: “ah: opportunity “0f- gesing «he judg-? 
men which ^willshortly be~ délivered thy! 
the othér Bench: “We: T el-that it’ i8'aláo. 
importantto--find out: etacily how’ this Bum: 
ot- Re: 920-7-6 “was deposited" by.” the “ryot¢ 
inthis cas — wa it deposited’ forihé specific 
M this yp 


Tero will beu deii valida rou. the 
ture’ àtid-terfng)'of' the de obit made by 
fHê'ryots in! thig case ahd thé'Di&trict Fudge 
wiH ‘also: deal: -with “an ‘evidence’ ‘either 
altéady “on record or ádditionalas the par- 
tiég “may produce on this point: "The find" 
ing will be^ Hübniitted 4 it Bix'^weeks 
and. ien days: will, pe: ee EL 
objections; PES a 
ce ee the dede ot: thia” “Ootirt 
dated: thé-6th Septentber, 1925,” calling for 
a finding’upon ‘the e'iddue referred to by this 
Court ‘for ‘trial, the’ District J An of | alem 
gübmittéd- 'fhe- followin 

NOG A i 


NIIT. T nacta: 338; AT NC BN 
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e'puBlic revenüé out of 8 total sum of, Ra. 600, 
ne rahaden being paid by- private‘ contributions. - : 


543. . 
, the Government and kept aggeparato deposit. 
, for the;purpose of. constructing. the read.” 

The Advocute-General and Mr. K-t ‘Ramas 
nath Shenat; for the Appellant. 

The Government, Pleader, Ter: the Re, 
Bpondent., =c a. Eo 

Ja Mes act pr 

DDXRICS  JUDGMENT. D 

-Od gers, J.—This was. a suit by. two 
inhabitants .af Thidavoor, Athur: “Taluk 
Balem District, . against. the Secretary - of: 
State, for, a declaration that certain noti-! 
fleations and subsequent proceedings taken: 
by the Government Officials under the Land. 
Acquisition Act are illegal and--ultra.vires.t ` 


me M e - 


/'5 The plaintiffs are the owners of the pros: 


perty in :question which was acquired.forí 
. the purpose:of forming a road bya Govern-* 
ment notification, dated 14th September,» 

1918. -The Jearned District Munsif dismiss-: 
ed, the suit, On appeal to the learned: 
Judge the. same result, was reached. : It: 
appears that the cost of the road .was den, 
frayed by private contfibutions and that. 
Government -dded the ‘sum of..one anna: 
from public; revenue: When -the::second> 
appeal first came -on; before:. Mr; Justice! 
Viswanaths Bastri. and - :myself, we «found: 


r tbat a- similar disonspion a8 to Whether:the) 


proyisions; uot 8. -6, ala (L) had -been complied: 
with, was under. discussion im-sPonnata.iv:t 
Secretary: ej State (1). before Spencer: ands 
Ramesam,, J.: u We, thergfore,.deferred our 
Eo the- guestian but sent4hê casa} 
down-fora, finding as to;how the contribu« 
Hone. were deposited by the. ryote im order" 

that We, might ‘digcover. whether thatmoney) 

could he. fairly- termed pablicrreyenue :.ort 
not. The learned District: Judge,:-now. Mri 
Poo ace, inthe lawer Appellate Courts 
held that. the compensation awarded: was: 
at; the time-pf the award “public revenue’ 
and «that a8 goon as -the public agency-has™ 
applied, the-private funds for. ¿public spur 
poses. priyate ownership in” these. -funda 
ceases, and: they.: become-: public. rexenue; 
The Anding called. for has: now returned) 
and: it ig to; the, effect, that ; the. contribue 
tions .were epted 28 such bx the £lovern3 
ment -and kept-as separate deposit forthe. 
porna of ' copstrupting the road. :Et, thére- 

pe, seems. to, ane. that .the contributions: 
cannot, bẹ said to-be public funds as they. 


“were never, merged Jn ithe: general: Tanda; “of 


the public o s ^. 4 tg 4 

x However, that rg pot décide thé matter! 
is- itted~that the Government , 

tribnted one anna to the eost and the coh 


tion is whether this ga tisfeete a a 
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partly out of public revenues (See Ex. Il). 
We have now the advantage of the judg- 
ment of Spencer and Ramesam, JJ., and 
they held that the condition in the section 
is not satisfied by the payment of one 
anna. The question is, can this decision be 
. accepted by us? The learned Judges seem 
to apprehend that if a small contribü- 
tion were deemed to satisfy the section it 


may be a mere devise for private persons ` 


to employ the Act for private enda or for 
the gratification of private spite or malice. 
I think it fair to assume that the Govern- 
ment by whom the acquisition has to be 
made would not knowingly or willingly 
lend itself to any such acquisition or em- 
ployment of the Act and in this particular 


case the Collector of Salem in his proceed- 


inga dated the 12th Jaly, 1916, Ex. A, found 
there was no objection -to the constraction 
of a road through this land provided the 

ople concerned contributed the cost. 

ow the learned Judges in the case re- 
ferred to held that the words “partly out 
' of. public revenue" were not satisfied by 
the contribution of& particle. For which 
they relied on- the case of Chatterton v. 
Cave.(2). This case will have to be ex- 
amined in some detail as the whole of the 
ratio decidendi of the learned Judges 
appear to rest on this and possibly on one 
other case which they cite at the end of 
their final.judgment after a finding had 
been returned, namely, Luchmeswar 
Y.-Chairman, ^ Darbhanga Municipality (3). 
Chatterton v. Cave.(2) wasa case of infringe- 
ment of eopyright where two plays had 
been separately adopted from a common 
source 
matter was left to the Lord Chief Justice, 
Coleridge, and he found that the extent to 


which the one "was taken from the other 
was so slight andthe effect on the total: 


composition so small that there was 


no. substantial ‘and material taking of any: 


one portion of thé'defendant's drama from 


any portion‘of the-plaintiffs.’ It is there that 


the distiriction: between ‘part’ and ‘particle’ 
is made. Lord O'Hagan åt page 497* says:— 
- “No daubt,any scene, or point, orincident, 
er line, or word, inadrama, Isa part of it;-and 
no doubt it is theduty ofa Courtof construc- 
` tion-to carry out the plain intentions of the 
) (1878) 3 A. O. 483; 47 L. J. P. O. 545;-38-L. T. 
;20. W. R. 498. -` MUS : 
' (3). 18 O. 99; 17 L A. 00;.5 Bar. P. O. J.. 564; 9 
Jnd: Deo. G68&)87(P:£0). . L^ oe . 
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that the compensation was paid wholly or. 


ingh: 


* the parties to the litigation. The 
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Legislature strictly, even though it may not ` 
approve of them as sound in principle, or 
wise in policy, orjust inoperation. But we 
should scrutinise carefully the terms of a 
Statute before we lend ourselves to admin- 


: ister it with ill results, and see whether it 


forces us inevitably to produce them,” He. 
then goes on to apply the same construction 
to the Statute giving copyright in dramatic. 
productions 88 those which afford protec- 
tion to copyright in books and to hold ` 
that to render a writer liable for literary 
piracy he must be shown to have taken 
a material portion of the publication of 
another. -He observes that “the question in - 
every case must be a question of fact,...‘part’ 
..is not necessarily the same as ‘particle’ 
and there may be a taking so minute in: 
its extent and so trifling in ita nature as 
not to incur the statutable liability.” 
“With great respect I gravely doubt 
whether the analogy of a question of 
copyright can be applied to a matter 
under the Lind Acquisition Act. ~I invited. 
the learned Advocate-General for the 
appellantsto say where a ‘particle’ would, 
end and ‘part’ begin of thissum of Rs. 600. 
It is true an annais a very small part of 
Ra. 600. But nevertheless it isa part. It. 
is not tobe forgotten that their Lordships 
in the case considered above were not. 
dealing with an original subject at all. 
Admittedly both of the litigants had 
derived their. compositions from & common 
source and it stands to reason that before. 
you can -compel a man to pay damages. 
for stealing the product of your brain, 
time and "labour you must be atile to 
point out that any resemblance between 
his production and yours is -not merely: 
accidental butis & designed theft of the. 
preneo of your brain. Otherwise as their 

ordships point outone might go to the 
absurdity of objecting to a man. using 
the same words though -in a different 
collocation as you have done. As their 
Lordships say itis a question of fact asto, 
how much similarity will establish the fact, 
of this theft. It seems to me that this case 
has no resemblance -to the question “of 
money, whether any amount, however small, 
is a definite proportion of the whole, 

The other case in Luchmeswar Singh v. 
Chairman, Darbhanga Municipality (8), 
involves the question of the power of a 
Kan dian There ag ian -acting in & 

ual red as guardian of the minor 
Maharaja and Ohairman of the Municipality 
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gave up& partofhis ward'a property to 
the Municipality for thenominal compensa- 
tionofrupee one. It was held that no valid 
title to the land was established against 
the wards, as the guardian did not actin 
the interests of the minor. That case, in 
my opinion, has nothing whatever to do 
with the present. Had there been evidence 
that this acquisition had been brought 
about by any indirect motive or that the 
Act had been set in motion in order to 
annoy theowner, one would have felt very 
loath to say that the &cquisition was right 
and proper. But the Collector seems to 
have considered the matter carefully and 
there is no evidence before us of any im- 
proper motive on the part of those who 
desired that the path should be made. It 
cannot, of course, beargued that the land 
was not acquired for a necessary purpose 
because when once the notification has been 
made, it is to be presumed that the purpose 
is necessary. 

There is one other consideration which 
I think operates in favour of the view I 
have taken, Suppose on appeal the com- 
pensation had beenenhanced. There is no 
doubt that the Government would have to 
defray the extra sum out of the public 
revenues and having once undertaken the 
acquisition they could not call on the 
constituents again. 

For all these considerations I am, therefore, 
of opinion that with respect the decision 
in Ponnaia v, Secretary of State (1) cannot 
be followed. I would, therefore, hold that 
the contribution of ome anna does satisfy 
the proviso in 8. 6, cl. (1)of the Land Acqui- 
sition Act. In the result the second appeal 
fails ‘and must be dismissed with costs. 

Madhavan Nair, J.—I have had the 
advantage of reading my learned brother's 
judgment with which I agree. 

. The facts of the case need not be re- 
stated. Section 6, ol. (1) of the Land Acquisi- 
tion Act provides that “when it appears 
to the Government that any parti- 
cular land is needed for a public purpose, 
...& declaration shall be made to that effect 
by aprescribed officer of the Government.” 
This clause is subject tothe proviso that 
“no such declaration shall be made unless 
the compensation to be awarded for such 
property is to be paid ..... ...... wholly or 
partly out of public revenues or some fund 
controlled or managed by alocal authority." 
In this case we are concerned with the 


39 


. mainder 
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question as to how far a declaration is valid 
if the Government contributes towards the 
ponent of compensation for a piece of 
and acquired under the Act only one 
anna out of the publie revenue, the re- 
being paid by private contri- 
butions ; in other words, can it be said that, 
in such circumstances, compensation has 
been paid partly out of the public revenue 
within the meaning of the proviso and 
consequently the declaration made under 


.8. 6,cl. (1) is valid? 


It is argued for the appellants that in 
order to constitute a payment—payment 
partly out of public revenue—part of the 
compensation paid from the publi revenue 
must be a substantial sum and not merely 
such a small sum as one anna; on the other 
hand, it is contended for the Government 
that the requirement ofthe proviso that the 
compensation is to be paid partly out of 
public revenue is complied with if some part 
of the compensation, however small it may 
be, is paid out of the public funds. 

The appellants’ argument is supported 
by the decision of Spencer and Ramesa, 
JJ.,in Ponnaia v. Secretary of State (1) 
in which the learned Judges held that the 
requirements of the proviso above referred 
to were not satisfied by the contribution 
of a ‘particle,’ viz, one anna as in the pre- 
gent case, With due deference I am not 
able to agree with this view. In the course 
of the judgments referred to reference ia 
made to two cases, namely, Chatterton v. 
Cave (2) and Luchmeswar Singh v. Chair- 


man, Darbhanga Municipality (3) in sup- 


port of their conclusion. For the reasons 


given by my learned brother I agree with 


him in thinking that the decision in 
Chatterton v. Cave (2) which, dealing with 
the question of the infringement of copy- 
right, held that there cannot bea violation 
of 3& 4 Will IV, cl 15, s. ® where the 
matter or thing taken fron? the first work 
and introduced into the second is not 
material and substantial cannot afford any 
guidance in solving the present question, 
as the considerations involved in the two 
cases are totally different. The decision in 
Luchmeswar Singh v. Chairman, Darbhanga 
Municipality (3) is also not of much use, 
In that case the guardian of the estate of 
a minor Maharaja who was also the Ohair- 
man of the Municipality made over a part 
of the minor's property tothe Municipality 
for the compensation of the nominal sum 
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of one rupee, At the instance of the 
Maharaja the Privy Council set aside the 
acquisition of the land mainly on the 
‘ground thatthe procedure set forth in the 
Land Acquisition Act was not complied 
with in acquiring the land. After refer- 
.ring toss. 11 and 13 of the Act their Lord- 
ae of the Privy Council observe as fol- 
‘lowa:— 
' “On a day fixed, the Oollector, who, 
-after the declaration, is by 8. 7 to take 
order for the acquisition of the land, is to 
proceed to inquire summarily into the 
value of the land, and to determine the 
‘amount of compensation which, in his 
. opinion, should be allowed for it, and to 
tender such amount, to the persons inter- 
ested. And in determining the amount of 
compensation, he is ordered to take into 
consideration the matters mentioned in 
8. 24, one of whichis the market value, at 
the time of awarding compensation, of the 
land It is obvious that the offer of one 
rupee compensation was notin accordance 
with the duty of the Collector under these 
sections, and it would be altogether wrong 
to treat one rupee as the amount of com- 
pensation determined under s8. 13. Section 
14 says that if the Collector and the per- 
sons intereated ee as to the amount of 
compensation to be allowed, the Collector 
shall make an award under his hand for 
the same. This was never done." 

Later on, the gronne for declaring the 
acquisition invalid is more pointedly stated 
by their Lordships in this way: “Although 
the Court of Wards bad not power to alie- 
nate the land for the purpose for which it 
was required, possession might have been 
lawfully taken of it if the provisions of 
the Land Acquisition Act had been com- 
pipes with. But they werenot. The Ool- 

ctor made no inquiry into the value of 
the land. ‘He, was the Ohairman of the 
Municipality, and his sole object appears 
ke have been to benefit the town, forget- 

that, as the representative of the Court 

bra Baca, it was his duty to proteot the 
E of the minor, and to see that the 
rovisions of the Act were complied with.” 
Thess extracts make it abundantly olear 
that the acquisition in that case was set 
aside not on the ground that the compen- 
Bation paid was only one rupee but that in 


determining the amount of compensation 


the provisions of the Act were not complied 
with. The learned i (Spencer and 
Reamesam, JJ.) seem to be of the opinion 
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‘the view that we are taking in 
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that if the words of the Statute are not 
construed in the way they suggest, then, 
"the owners should be deprived of their 
ownership by a mere device of private 
persons employing the Act for private ends 
or for the gratification of private spite or 
malice,” 

I do not think that this result would 
follow. It may be assumed that the Govern- 
ment will not improperly employ the Act 
to enable an individual to satisfy his pri- 
vate ends. In this case there is no evi- 
dence that the Oollector has been prompt- 
ed to make the acquisition by any indirect 
motive. The evidence shows that the Ool- 
lector considered the matter carefully and 
found that there was no objection to the 
acquisition of the land in question pro- 
vided the people concerned contributed the 
coat. 

The consideration pointed out by my 
learned brother that if on appeal the com- 

ensation is enhanced the Government would 

ave to defray thé extra amount from out 
of the public revenue is also in favour of 
this case. 

It is true that one BOR in a small part 
of Rs. 600; still it cannot be denied that 
itis part of that amount. Ifone anna is 
not to be considered as a part of the amount 
for the.purposes of this proviso, then how 
are we to find what portion of it will form 
a part of it tosatisfy the meaning of the 
words in question in the proviso? Ifthe 
Legislature intended that a substantial por- 
tion of the compensation should be paid 
out of the public revenue, then it would 
have used appropriate language to convey 
that idea. 

For the above reasons I agree with my 
learned brother that the contribution of 
one anna out of the public revenue for 
the payment of the compensation satisfled 
the proviso in 8, 6, cl. (1) of the Land Acqui- 
Bition Act. 

The second appeal must, . therefore, be 
dismissed with costs, 

V.N. Y. Appeal dismissed, 
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OUDH CHIEF COURT. 
Orvin, Ravision No. 106 or 1928. 
November 10, 1926. 
Preszent:—Sir Louis Stuart, Kr., 
Ohief Judge, and Mr. Justice Hasan. 
Rani BIBENI BHUWAN RAJ KUER— 
PLAINTIFF —APPLIOANT 


versus 
MADHO SINGH'S MINOR 80N— 
Daranpant—Opposits PARTY. 
C. P.O. (Act V of 1908), s. 115—Oudh Courts Act 
(IV of 1925), 8. 7—Judge exercising original furis- 
diction, whether Court subordinate to Chief Court— 


Lr, 

A Bingle Judge of the Ohief Court exercising the 
Q Jurisdiction of the Oourt under s. 7 the 
Oudh Courts Act is not a Court subordinate to the 
Chief Court within the meaning of s 115 of the O. 
P. O, andan order passed by him in the exercise ot 
such jurisdiction is not, therefore, open to revision. 

Application for revision against an 
order of Mr, Justice Gokaran Nath Misra, 
dated the lst November, 1926. 

Messrs. Bisheshwar Nath Srivastava and 
Girja Shankar, for the Applicant. 

Mr. Raj Naratn Shukla,for the Opposite 
Party. 


JUDGMENT. 

Stuart, O. J.—I propose to deal very 
shortly with this application. Beforeit is 
ranted it would be necessary for this 
Panci to find that the application is against 
(1) the decision of a case which (2) has 
been decided by (3) a Court subordinate 
to the High Court and in which (4) no 
appeal lies, if (5) the said Court has 
exercised a jurisdiction not vested in it 
by law, or (6) has failed to exercise a 
jurisdiction so vested or (7) has acted in 
the exercise of its jurisdiction illegally 
or (8) with material irregularity. I pro- 
pose to consider this application only from 
one point of view. Itis anapplication for 
revision of an order passed by a cee 
Judge of the Ohief Oourt refusing under 
O. XXXII, r. 7 to sanction a compromise 
which had been presented before him, the 
refusal being based upon his finding that. 
the compromise was not for the benefit 
of the minor on whose behalf sanction was 
asked. I find it sufficient to say that, in 
my opinion, the Court of a Single Judge 
of the Ohief Court sitting, as this Oourt 
was sitting, to hear and determine a suit 
of which the value was more than five lakhs 
of rupees as provided bys. 7 of the Local 
Act IV of 1925, is not a Court subordinate 
to the Ohief Oourt which is the High 
Gourt referred to therein, Upon this 
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finding the application fails and I would 
dismiss it with costs. I donot propose to 
go intoany other point. 

Hasan, J.—This application is laid 
under a. 115 of tne O. P. d. from the order of 
our learned brother Mr. Justice Gokaran 
Nath Misra dated the Ist November, 1926, 
sitting in the exercise of the original 
jurisdiction of this Court. The jurisdic- 
tion which he has go exercised is conferred 
on the Ohief Court by the provisions 
of 8,7 of the Oudh Courts Act, 1925. It 
will be noticed that that jurisdiction is 
conferred on the Court asa whole and not 
on any particular Judge or clase of Judges 
of the same Court. In this case it has so 
happened that the Hon’ble the Chief Judge, 
inexercise of his powers conferred by s. 11, 
sub-s. (2)ofthesame Act had determined that 
our brother Mr. Justice Gokaran Nath Misra 
shall sit alone for the purpose of deciding 
the case out of which this matter in revi- 
sion has arisen. It follows from what has 
just now been stated that our learned 

rother, sitting for the purpose of decid- 
ing this particular case, is still a member 
of the Ohief Oourt. Section 10 of the 
same Act provides that except in certain 
cases the jurisdiction of the Chief Court 
may be exercised by a Single Judge of 
the Court. Itis, therefore, clear that our 
learned brother is exercising the jurisdic- 
tion of the Ohief Oourt when he is sitting 
for the purpose of the determination of the 
case now being tried by him. This being 
the status of the learned Judge from 


-whose order this SUDI a in revision 
, 


has been presented, it is impossible to 
construe the words “any Oourt subordi- 
nate" in 8. 115 of the O. P. O. so as to 
include the Court which is presided over 
by our learned brother Mr. Justice Gokarah 
Nath Misra. This is sufficient to dispose of 
this application. I, therefore, at the 
application should be diümieed with costs, 

By the Court.—The application is dis- 
missed with costs, 


Z. X. Application dismissed, 
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ALLAHABAD HIGH COURT. 
Szoonp Crvin APPBAL No. 355 or 1024. 

^ '" November 10, 1926. 
Present :—Mr. Justice Iqbal Ahmad. 
RAM SINGH AND ANOTHRR—DBFBRNDANTS8— 
APPBLLANTB : 


H 


Versus 
Kuer BRIJ RAJ BARAN BINGH— 


PLAINTIFB—RASPONDBNT. 

Hindu Law—Altenation—W: inary. 
management—Acts amounting to una t aliena- 
tion—Co-widow—Right of a co-widow to alienate with- 
out consent of the . 

, A Hindu widow in possession Is entitled to do or- 
dinary acta of ement, but whether in a per- 
ticular case a pariionlar act of a widow is in the ordi- 
ent or not must be decided 
with reference to the circumstances of that case. 
Where a Hindu widow ted to certain persons 
‘who were in possession of housés in a village, per- 
‘mission to occupy & plot of ten biswas on payment 
‘of a premium. of Rs. reserving no yearly rent: 
. Held, that inasmuch as the transaction, though not 
in the form of a sale, was in reality & anent 
alienation without any legal necessity and wes pre- 
‘judicial to the interests of the reversioners the per- 
‘miasion granted could not hold good after her 
lifetime. [p 649, col. 2.] 

Co-widows who succeed to the estate of their 
husband hold the estate as co- ers and as be- 
tween undivided co-parcaners there can be no aliena- 
tion by one without the consent of the other or others. 
ibid. 


Second appealagainst the decree of the 


: District Judge, Bulandshahr, dated the 5th 


“and Rani RagBubir 


of December, 1923. 
Dr. N. C. Vaish, for the Appellants. 
Dr. K.N, Katju, for the Respondent. 


JUDGMENT.—This is a defendants’ 
‘appeal and arises out of a suit for posses- 


‘sion ofa plot of land by ejectment of the 


defendants and by removal of & building 
‘erected. by the defendants on a portion of 
the said plot. 

^ One Khushal Singh was admittedly the 
owner of the village in which the plot in 


dispute is situate. On his death he was 


succeeded by his two widows Lachmi Bai 
cer. It was alleged 


by the defendants, and for the purpose of 


“this appeal, I will assume the allegation to 


be correct, that Lachmi Bai was in posses- 
gion of the village in which the plot in dis- 
pute lies and of some more villages and the 
other widow Rani Raghubir Koer was given 

ion of the remaining villages that 
belonged to Khushal Singh. 

The plaintiff-respondent is the adopted 
son of Khushal Singh and has now succeed- 
ed to the estate of Khushal Bingh. " 

The suit, giving rise to the present appeal, 
was brought by the plaintiff-respondent, 
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mainly, on the allegation that the defend- 
ante-appellanta took unlawful possession 

of the said plotin July, 1809, and without- 
any right built a hat thereon and began to 

throw rubbish or the gaid plot and this un- 

lawful act of the defendants constituted an 

interference with the plaintiff's possession . 
and es euch the plaintiff was entitled to the 

reliefs prayed for in the plaint. 

The defence to the suit was that the de- 
fendants had not taken unlawful possession 
of the plot in dispute, but on the contrary 
had obtained the said plot on payment of 
a nazrana of Rs. 200 to Musammat Lachmi 
Bai for the purpose of "abadi",and having 
thus secured the permission of the then 
gemindar had erected an enclosure thereon 
and were using the same for tying cattle 
and storing iodder. It was further con- 
tended by the defendants that the enclosure 
in dispute was appurtenant to their hold- 
ing and as such the plaintiff had no right 
to interfere with the defendants’ posses- 


- sion. 


Both the Courts below have decreed the 
plaintiff's guit. The defence that the plot 
in dispute was appurtenant to the defend- 
ants’ holding was not accepted by the 
trial Court, and there being no discussion 
on the pointin the judgment of the lower 
Appellate Court, I must assume that the 
point was not pressed on behalf of the de- 
fendants-appellants in the lower Appellate 
Court. The learned Oounsel for the ap- 
pellanta has not challenged the decrees of * 
the Courts below on the ground that the 
plot in dispute did appertain to the defend- 
ants’ holding and as such I am not con- 
cerned with that defence in the present 
appeal. 

Both the Courts below have proceeded 
mainly on the ground that Musammat 
Lachmi Bai, beirig in possession as a Hindu 
widow, had no power to grant a plot of land 
measuring ten biswas on the receipt of a 
nazrana tothe defendants appellants, and 
that the permission given by her to defend- 
ants to erect a building on the said plot 
could enure only for lifetime of: the lady 
and could not bind the plaintifl-respond- 
ent. ° . 

In appeal before me the decrees of the 
DE below are challenged mainly on two 

unds:— 

Firstly, that the plaintiff's case being that 


‘the constructions in dispute had been made 


without the peimiesion of the zemindar and 
it having been eventually found that they 
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were made with the permission of the ze- perty subject to certain restrictions on alie-' 


mindar for the time being the suit should 
have been dismissed. The second point 
urged in support of the appealis that the 
permission given by Musammat Lachmi 
Bai was in the ordinary course of manage- 
ment of zemindari and that no question of 
legal necessity arose in the case. 

True it is that the plaintiffs allegation 
that the defendants took an unlaw pos- 
session of the plot in dispute has not been 
found to be true, but the mere fact, that 
the plaintiff-respondent overstated his cage 
in the plaint does not justify, in the cir- 


cumstances of the present case, a denial. 


of the relief to which the plaintiff-respond- 
ent has been found to be entitled by the 
Oourta below. The first issue framed by 
the trial Court was definite and clear and 


raised the question whether or not the de- , 


fendants were in possession of the plot in 
dispute with the permission of ithe plaint- 
iff's predecessor and whether that per- 
mission was or was not binding on the 
plaintiff. In face of such clear issue it can- 
not be urged that either party was pre- 
judiced by some false allegations contained 
in the pleadings of either of the parties 
and did not understand the pointin dis- 
pute. Asa matter of fact, the question of 
fact forming the, subject-matter of Issue 
No. 1 was decided in the defendants’ favour 
by the trial Court and the judgment of the 
lower Appellate Court proceeds on the as- 
sumption that that finding of the trial 
Court on that question of fact was correct. 
In short, the defendants’ allegation that 
they were permitted by the then zemindar 
to occupy the plot in dispute has been held 
proved, and itis only on the ground that 
the permission given by the Hindu widow 
was not binding on the present plaintiff, 
that the suit has been decreed For the 
reasons given above 1 am of opinion that 
the firat ground urged in support of the 
appeal is untenable and must m rejeoted. 

As already stated, the decrees of the 
Courta below are further impugned on the 
ground that though Musammat Lachmi Bai 
was in possession asa Hindu widow, she 
was competent to grant leases and do other 
acts in the ordinary course of management, 
and as such the plaintiff could not ignore 
the permission given by the lady, on receipt 
of a premium, to the defendante-appellanta 
to occupy the plot in dispute. I$ is true 
that a Hindu widow is not a tenant for 
life but is the owner of her husband's pro- 


n&tion and subjeot toits devolvi upon . 
her husband's heirs upon her death and is” 
competent in certain cases to grant leadés” 
but in each case "the question is one of 

prudence or necessity and general benefit”: 
fis Dayamani Debi v. Srinibash Kundwu. 
1] A Hindu widow in possession is un- 
doubtedly entitled to do ordinary acts of 

management, but whether in a particular' 
case, & particular action of the widow was 

in the ordinary course of management or 

not must be decided with reference to the 

circumstances of that case. In the present 

case itis clear that the defendants who are 

in possession of other houses in the village 

were granted permission to occupy a plot 
,measuring ten biswas on payment of a pre- 

mium of Rs. 200 and no yearly rent was 

reserved. The reault is, that to all intenta 

and purposes, the lady received the value 

of the said plot from the defendants, and 

her action in allowing the defendants to 

occupy the said plot without payment of 

a reasonable rent was prejudicial to the 

interesta of the reversionary heirs. This 

the widow was not competent to do [wide 

Jugal Kishore v. Gomti Kuar (2). 

In the present case the transaction though 
not inthe form of a sale, was in reality 
a permanent alienation of the plot in dis- 
pute by the lady for the purpose of raising 
money, without any legal neceasity for do- 
ing so, and as such the permission granted 
by thelady could only hold good for her 
lifetime, &nd the Court& below were right 
in holding that the plaintiff-respondent was 
in the circumstances of the present case 
entitled to the reliefs prayed for in the 
plaint. 

Apart from what has been said above, it 
appears to me, that the decrees of the Courts 
below can be supported yet on another 
ground, Khushal Singh was succeeded by 
his two widows named above and they, 
therefore, got into possession of the estate 
of Khushal Singh as co-parceners and be- 
tween the undivided co-parceners there can 
be no alienation by one without the consent 
of the other [vide Bhugwandeen Doobey v. 
Myna Baee (3).] In this case it was not al- 
leged by the defendants that there was such 
a partition between the two widows of 


1) 33 O. 842. 
) 25 Ind. Cas. 280. 
(8) ILM. I A. 487 at pp. 814, 515: 9 W. R. P.O. 
15: 2 Suth P, O. J. 134; 2 Sar, P. O, J. 337; 30 BR 
184. : 
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Khushal Singh as could put an end to the 
co-parceners' rights of either in the villages 
in their possession. -In this view Lachmi 
Bai alone was not competent to grant per- 
mission to the defendantsappellants to 
occupy the plotin dispute for ever. 

In my opinion the decrees of the Courts 
below are perfectly correct and I dismiss 
this appeal with costs including in this 
Court fees on the higher scale. 

A.N. A, Appeal dismissed, 


ey 


MADRAS HIGH COURT. 
ArraaL Burr No. 99 oF 1923. 
- August 27, 1920. 

Present :—Mr. Justice Krishnan and 
Mr. Justice Venkatasubba Rao. 
SUBBAN OHETTIAR-—PLAINTIFF— 
APPBLLANT 


versus 
RANGAN CHETTI AND orB888— 
ud DaFuNDANTS— RESPONDENTS, 


Mortgage—Redemption—Term fred in usufructuary . 


mortgage, whether can be by reason of ob- 
struction by person seeking redemption, 

A mortgages is liable to be redeemed at the expiry 
of the period fixed for redemption in a usufruc 

even though he was unable to get posses- 

sion a portion of that period on sccount of the 
fault of the mortgagor or the person seeking redemp- 
tion. [p. 551, col. 1. 


a Under the terms of a usufructuary mortgage, the 


origagee was to redeem an earlier mortgage on the 

Dy of ita period and take possession of the pro- 

porty and enjoy it for teni yoana. The second m ee 

on the due date, & person who had 

obtained a third mortgage on the properties redeemed 
tho first mortgagee an 


second mortgagee then sued the third'mo for re- 
demption of the first mortgage and obtained possession 
of the properties from the In a suit 


to redeem the second mort- 
e time mentioned therein: 


Old, Orne the fact that the plaintiff had wrong- 


alan ths plaintiff but that 
titled to have the od of 
that ground. [p. 551, coL 2.] 
Hillaya Subbaya v. Narayana: 
Zemindar of Virianagram v. B 
Patrwlu (1), followed. 
Appeal against the decree of the Court 
of the Subordinate Judge, Tanjore, in O. 8. 
80 of 1921, . 


Timmaya (2) and 
ra Suryanarayana 


BUBBAN CHRTTIAR 9. RANGAN GHATTI, 
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Messrs. B. Sitarama Rao and S. R. 
Muthuswami Iyer, for the Appellant. 
Mr. S. Muthiah Mudaliar, for the Re- 


spondent, f 
JUDGMENT. 

Krishnan, J.—This is an appeal 
against the decree of the Subordinate 
Judge of Tanjore in O. 8. 80 of 1921 on his 
file. The suit was for redemption of a 
mortgage in favour of the defendants. The 
Subordinate Judge dismissed the suit as 

remature and the plaintiff is the appellant 
balers us. It would seem that the owner 
of the plaint properties, one zemindar of 
Neduvasal mortgaged the property first to 
one Oppillamani Chetty and others fora 
sum of Rs. 11,000. Under that document 
Oppillamani was to enjoy the property fora 
period of twelve years and he was redeem- 
able im the year 1911, 30th June. In June 
1901, the same semindar gave a second 
mortgage to defendants Nos. 1 and 2. The 
covenant with them was that they should 
redeem the first mortgagee after ita period 
was overand take possession of the pro- 
perty and enjoy it for a period of ten years 
from the 30th June, 191], till 30th June, 
1921. The zemindar again gave a third 
mortgage of the same property to the plaint- 
iff before us on 16th December, 1910, for 
a large sum of money. The plaintiff 
finding that the defendants did not redeem 
Oppillamani on the due date himself re- 
deemed Oppillamani and got possession 
of the properties into his hands on the 
30th of August, 1911. Subsequently the 
defendants tendered the amount due under 
the first mortgage to the plaintiff as they 
were entitled to do treating bim as one 
standing in the shoes of the first mort- 
gagee on the 24th June, 1913. The plaintiff . 
declined to receive the money and be re- 
deemed and declined to give possession of 
the mortgaged property to the defendants. 
Thereupon the defendants had the money 
paid into Oourt under s. 83 of the Transfer 
of Property Act and subsequently brought 
a suit for redemption. Although the 
plaintiff raised some objections to that 
suit a decree for redemption was passed 
against him. Finally the property was 
redeemed from his possession on the 21st 
September, 1914, on which day the defend- 
ants seem to-have got possession. 

Now the present suit is by the plaintiff as 
the third mortgagee to redeem the defend- 
ant's second mortgage evidenced by Ex. B 


The contention that has prevailed against the 


. [er o. 19874 


plaintiff is that his auit is premature. The 
way in which the Subordinate Judge has 
held that his suit is premature is that as 
it was on account of his obstruction that 
the defendants were not able to get pos- 
session from the period when they tendered 
the money to him up tothe period when 
they actually got possession under the 
suit he was bound to make good that 
period to the defendants and if you add 
that to the period of ten years fixed under 
the dooument the time for redemption 
would come only in August, 1922. He, 
therefore, dismissed the suit as premature 
Saying that “as the plaintiff wrongfully 
persisted in keeping possession himself 
and in excluding defendanta Nos. 1 and 
2 thereby securing to himself an undue 
advan at the expense of his opponents 
NGA I do not think the plaintiff can be 
permitted to claim the benefit of his own 
wrongful act tothe prejudice of the de- 
fendants.” That is how he has put the 
argument; this seems to me to be a wrong 
view of the matter altogether. Here we 
have a usufructuary mortgage given to the 
defeadants by the mortgagor for a period 
fixed from June 1911 to June 1921. If any 
further period is added on to it that will 
be altering the contract between the par- 
ties, a a which seems to mecannot be 
doue. It will be clear that the mortgagor 
himself would be entitled to redeem the 
defendants after the JOth June, 1911, when 
the defendants would have no answer to 
his claim. The question then is whether 
because the plaintiff in this suit was res- 
kanga for keeping out the defendants 

os. 1 and 2 for sometime from possession, 
that period should be added to the period 
given to the defendants. Now a somewhat 
similar case arose in Madras in Zemindar 
of Virianagram v. Behara Suryanarayana 

atrulu (1)-where the defendant had leased 
to the plaintiff certain villages for a term 
of seven years and eight months, Within & 
month after the lease was given the plaintiff 
pleaded to be put in possession of the villages 
but he never obtained possession. After 
the period of seven years and eight months 
expired from the date of the lease, the 
plaintiff brought a suit for possession and 
n forward the argument that as possession 
ad not been given to him and as it was 
due to the default of the landlord who waa 
in possession he was entitled to claim the 


(1) 25 M. 587; 12 M, L, J, 249, 
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period of seven years and eight months from . 
the date on which he got possession. The 

argument was repelled by the Oourt. The 

learned Judge pointed out that that would 

be converting the lease of seven years and 

eight monthsendingin Junel191linto one for 

8 period ending in February, 1908. Similar- 

ly here if we are to accept the argument 
of the defendants it would be converting 
a usufructuary mortgage ending in June 
1921 to one that would be extended to 
August, 1822. It seems to me that that 
should not be done. If the defendants 
have suffered by not getting possession of 
the mort property on account of the 
improper obstruction of the plaintiff at 
any time, their remedy is clear by claim- 
ing damages or mesne profits for that 
period against him but they are not en- 
titled to have their period of possession 


extended on that ground. A similar poei- 


tion arose also in an unreported case in B.. 
A. No. 218 of 1886. The Bubordinate Judge 
has relied upon a Bombay case, Hillaya 
Subbaya v. Narayanappa Timmaya (2). 
That case does not seem to have any bear- . 
ing on the present case atall. That was 
a case of estoppel as between a mortgagor 
and mortgagee which was extended to 8 
person who had slipped into possession of 
the mortgaged property by colluding with 
the mortgagor. Hehad himself a title as 
Teversioner but he was held estopped from 
putting forward such reversionary right 
till he gave up possession as he obtained 
possession of the property by colluding 
with the mortgagor. That case does not 
seem to have any bearing on the present 
case at all. 

In the view Iam taking it must be held 
that this suit is within time and that the 
Subordinate Judge's decree must be set 
aside and the suit remanded tothe lower 
Court for disposal according to law. The 
costs of this appeal will abidé and follow 
the result, The Court fee will be refunded, 

Venkatasubba Row, J.—The facta 
are complicated and I shall briefly set them 
forth. 


The zemindar of Neduvasal is the mir- 
asidar of the village in question, On the 
2nd of April, 1899, he executed a ur u'rnctu- 
ary mortgage deed in respect of the villege 
(Ex. A) to one Oppillamani Ohetty to secure 
payment of Rs. 11,000. The mortgagee 
was to enjoy the property for a period of 


(9) 12 Ind, Oas. 918; 36 B. 185; 13 Bom. L. R, 1260, 
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twelve years ending on the 30th June, 1911. 
The property could not be redeemed be- 
fore the expiry of the said term. The 
date fixed for redemption’ was the Ist of 
July, 1911. If it was not redeemed on that 
date, it was redeemable on the correspond- 
ing date of any subsequent year. . 

` The next transaction is the one of the 
29th of June, 1901. The zemindar executed 
a second usufructuary mortgage (Ex. B) over 
thé game property in favour of defendants 
Nas. land 2 and their brother Veerappan 
Ohetty. The’ consideration for this was 
Ra, 14,000. Out of this Rs. 3,000 was paid 
in| cash to the mortgagor and the balance, 
namely, Rs. 11,000 was reserved with the 
mortgagees to be paid to Oppillamani 
Chetty when his mortgage became redeem- 


able. The bond contains the following. 


clauses:— 4 

You. are to enjoy the properties for a 
period of ten years after the expiry of the 
period fixed for Oppillamani and others. 
After the expiry of the period fixed for 
you in this document, we shall redeem the 
othi after paying the principal amount on 
the 30th of Ani in any year." hu 

On the 16th December, 1910, the plaintiff 
obtained from the zemindar two usufructu- 
ary mortgages, Exs. O and Ol over the 
village in question, and certain other 

illages. These two together may be taken 
as Sona UE the third mortgage for 

t 


e purposes of this appeal,’ 


of July, 1911. The plaintiff, however, paid 
up the Ra, 11,000 due to Opillamani Ohetty 
and redeemed his mortgage (Ex. A) on the 
30th of August, 1911. 

Defendants Nos. 1 and 2 acquired the 
interest of Veera pan Ohetty in February 
1913 and tende . 11,000 to the plaint- 
iff. The latter refused to accept the sum 
ahd deliver up ion of the vi to 


defendands Nos, l and 2. Thereupon these: 


defendants deposited the amount in Court 
under s. 83 of the’ Transfer of Property Act 
on the 24th of June, 1913. The plaintiff 
even then refused to receive the sum. 
Defendants “Nos. 1 and 2 then instituted on 
the 7th of July, 1813, a suit against the 
plaintiff for.enforoing their right under 
Ex. B, obtained a decree and in execution 
thereof took ion of the village 
through Court on the 21st of September, 
1914. : . 
Defendants Nos, 1 and 2 assigned their 
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right under Ex. B to defendants Noe. 3 to 
5. The plaintiff sought to redeem the 
mortgage evidenced by Ex. B and proceed- 
ings taken in July 1921 under 8.83 having 
proved to be ofno avail, he instituted the 
present guit in September 1921. 

The defendants put forward in the lower 
Court two contentions (1) that they are 
entitled to be in possession of the property 
for a period of ten years commencing 
from the 218t of September, 1914. The 
learned Judge has not expressed any. 
definite opinion on this point, as he has. 
upheld the second contention of the defend- : 
ants, to which I shall presently refer. This 
contention, however, cannot possibly be 
upheld as it is opposed to the terms of 
Ex. B which clearly provides that the 
ten years shall be computed from Ist July, 
1911, the date when the mortgage under 
Hx. A became redeamable, There was 
nothing to prevent defendants Nos. 1 and 
2 from redeeming Ex. A'and taking posses- 


-sion of the property on the lst of July, 


1911. The delay in redeeming was due to 
their own fault and they cannot be heard 
to gay that the ten years should be comput- 
ed from the date of the actual redemp- 
tion. 

(3) Their second contention, however, 
sounds more plausible. They claim that 
they are entitled in computing the ten 
years to exclude the period between the 


, 24th of June, 1913, and the 218t of Sep- 
"The second mortgagees under Ex. B fail- 


ed to redeem the first mortgage on the lst- 


tember, 1914. This contention has been 
upheld by the Subordinate Judge and the 
suit for redemption has been dismissed on 
the ground that it was premature. 
' The learned Judge in arriving at this, 
decision seems to have been influenced 
by considerations ofequity. His view mèy 
be thus expressed. By reason of plaintiff's, 
conduct the défendants were deprived of 
possession from the 24th of June, 1913, to 
the 21st of September, 1914. In some 
manner theplaintiffehould be made acoount- 
able for this. The plaintiff having been in 
wrongful possession for about fifteen months. 
the defendants may be permitted to add 
on that period to their own possession. 
This, shortly stated, is the view of the 
learned Judge. 

Now, however wrongful the conduot of 
the plaintiff may have been, there is nothing 
in law which stands in his way of redeem- 


ing the prope on the expiry. of the 
term mentioned in Er. B. The clause 
reads thus:— 


: [99 L O. 1887] 


you (defendants Nos. 1 and 2) in this docu- 
ment, we (the zemindar shall redeem the otht 
after paying the principal amount on the 
30th of Ant in any year.” 

The period fixed expired on the lst of 
July, 1921, and the suit was filed in Septem- 
ber, 1921. The suit was not, therefore, pre- 
mature. The learned Judge, moreover, 
overlooked another point. After the plaint- 
iff redeemed Ex. A whenhe resisted the 
attempts of defendants Nos, 1 and 2 to 
obtain possession, he was acting in his 
capacity of the first mortgagee. In the 
present suit, in seeking to redeem the 
property, he asserts the right which he 
possesses as the third mortgagee. That 
these two rights existin one and the same 
individual the plaintiff, is, but a mere acci- 
dent. To remove the confusion which has 
crept into the case, let us suppose that 


Oppillamani'S mortgage had never been’ 
redeemed by the plaintiff and that the per- 


son whose conduct prejudiced defendants 
Nos. 1 and 2 was Oppillamani himself, In 
that case, could the defendants have resisted 
the plaintiff's suit on the ground that they 
were kept out of possession by Oppillamani 
for some time. Again let us suppose that 
the present suit had been instituted not 
by the plaintiff but by the mortgagor, the 
gzemindar. In that case could the defendants 
have successfully raised the plea that the 
mortgagor should be penalised for the 
wrong committed by the present plaintiff 
and that his action should be dismissed as 
being premature. 

In the previous proceedings, the plaintiffs 
position was that of the mortgagee; in the 
present suit, his position is that of a mort- 

x Whatever other remedies the 
de endante may have against the plaintiff 
forhis wrongul conduct (say, recovery of 
mesne profite or damages) there can be no 
defence to his present suit for redemption. 

The appeal must be allowed and I agree 
in the order made by my learned brother. 


V.N. Y. Appeal allowed. 
zZ. K, 


KUBRA BAGAM Y, 
“After the expiry of the period fixed for 
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ALLAHABAD HIGH COURT. 
Syoonp OIvIL APPHAaL No. 912 or 1924. 
November 22, 1926. 
Preseni;—Mr. Justice Iqbal Ahmad. 
Musammat KUBRA BEGAM AND OTHBRS 

'o—DBFBNDANT8— APPELLANTS 
VeT81.8 4 
Sheikh FAZAL HUBAIN—PLAINTIFF AND 
Musammat NUR JAHAN BEGAM 

AND OTHBES—DRFBNDANTS —RH3PONDBNTS. 

Limitation Act (IX of 1908, Sch. I, Art. 108— 
Dower—Exzecution of bond to pay amount of dower on 
demand—Sutt for Iamitation 

Where a husband executes & bond for the amount 
of dower due to his wife promising to pay her the 
said amount on demand, to all intents and purposes 
the dower-debt ceases to be due as dower and becomes 
payable as a loan and a suit for the recovery of the 
same is not governed by Art. 103 of the Limitation 
Act. [p. 554, cola. 1 & 2.] 


Amecroonnissa v. Mooradoonnissa, (1), distinguished. 

Second appeal from a decree of the 
Additional Subordinate Judge, Moradabad, 
dated the let of March, 1924, 


Mr. Mukhtar Ahmad, for the Appellants, 
Mr. Mushtaq Ahmad, for the Respondents, 


JUDGMENT.—This is a defendants’ 
appeal and arises out of a suit brought 
by the plaintiff-respondent for recovery 
of Rs. 500 on account of the dower-debt 
due to Nur Jahan who was arrayed as 
defendant No. 1 in the suit. Musammat 
Nur Jahan was married in or about the 


year 1908 to Aminuddin and the dower 
fixed at the time of the marriage was 
Rs. 500. By a deed, dated the 23rd of 


February, 1908, Aminuddin promised to 
pay the said sum on demand and mortgag- 
ed certain immoveable properties as security 
for the amount. Aminuddin died on the 
22ad of April, 1919, leaving the defendants 
to the suit as his heirs. Musammat Nur 
Jahan transferred all her rights under the 
deed of 1909 to the present plaintiff on the 
31at of October, 1919, and the present suit 
was filed by the plaintiff-respondent on 
the 19th of April, 1922. 

Various pleas were taken in defenoe, but 
the only point with which I &m concerned 
in the present appeal is the plea of limita- 
tion. The defendants maintained that the 
document dated the 23rd of F'ebruary, 1909, 
was a simple mortgage-deed and the 
amount secured by that deed being payable 
on demand, the cause of action for the 
recovery of the same accrued to Musammat 
Nur Jahan on the date of the execution. 
of the deed and no guit having been brought 
within six years from the date of the deed, ' 
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the suit was time-barred. The trial Oourt 
held that the suit was barred inasmuch as 
it was filed more than 12 yeara after the 
execution of the deed of 1903. The lower 
Appellate Court held that "the suit is not 
tim»-barred although more than 12 years 
hva elapsed from the date of the deed.’ 
The plaintiff-respondent did not pray for 
a decree for sale, and all that he claimed 
was & simple money-decree as against the 
assets of Aminuddin. It is obvious, there 
fore, that no question of 12 years’ rule of 
limitation arises in this case. | 

But, in my opinion, the suit is barred by 
six years' rule of limitation. By the deed 
' of 1909 there was an express stipulation 
by Aminuddin to pay the sum of Rs, 500 
on demand and further he hypothecated 
his immoveable property as security for the 
amount. From the moment of the execu- 
tion of that deed, the dower-debt ceased 
to be due as dower-debt and became a 
mortgage-debt. That being so Art. 103 of 
the First Schedule to the Limitation Act 
cannot apply to the present suit. If the 
deed of 1903 had not been registered the 
guit would have been governed by Art. 59 
of the Limitation Act. The mere fact 
that the sum of Rs. 500 secured by the 
deed of 1909 was not actually lent at the 
time makes no difference. That amount 
was admittedly due from the husband at 
the time of the execution of the deed, and 
to all intents and purposes the dower 
ceased to be due as dower and became pay- 
able as a loan from tha moment of the 
execution of the deed of 1909. But asthe 
deed of 1909 is a registered instrument, a 
claim for a simple money-deeree would be 
overned by six years’ rule of limitation. 
n the present case the suit was admitted- 
ly filed long after the expiry of six years 
* from the date of the deed referred to above 
and ag such the suit was time-barred. 

The lower Appellate Court in support of 
its view has referred to the case of Ameer- 
oonnissa v. Mooradunnissa (1). In my opin- 
ion that case is distinguishable from the 
appeal before me. In that case there was 
not, asis in the present cass, long after 
the marriage a mortgage-deed executed by 
the husband securing the payment of the 
dower-debt, but there was a deed of dower 
executed at the time of the marriage, 
whereby the husband "settled" upon the 
wife a dower of Rs. 46,000. By the mare 


aG M, L A211; 1 Sar, P, O. J, 535; 10. E. E. 
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erecition of the dower-deed, the dower- 
debt did not cease to be due asa dower- 
debt. In ths present case, a3 I have said 
above, by the execution of the deed of 1909 
the dowerdsbt ceased to be dus as a 
dower-debt and, thereafter tha rights of . 
the parties ware to be governed by the 
deed of 1903. Their Lordships of the Privy 
Oo»uneil in the case noted above had to 
consider the question of limitation with re- 
ference to the construction of the particular 
settlement that was before their Lordships 


- and, in my opinion, the present case is not 


governed by that case. 

Ít has been argued by Mr. Mush 
Ahmad that the deed of 1909 is only a dee 
of acknowledgment by which the husband 
Bimply admitted his liability for the dower 
due to his wife and that it is not a mort- 
gage-deed. I am unable to agree with 
this contention. "There is a clear stipula- 
tion in the deed to pay the amount of Rs.500 
on demand followed by an express hypo 
thecation of immovesble properties and as 
Such the deed was & mortgage-deed and 
not a mere acknowledgment of liability. 

For the reasons given above I hold that 
the suit was time-barred and ought to have 
baen dismissed. The result is that I allow 
the appeal, set aside the decree of the 
lower Appellate Oourt and restore the 
decres of the Oourt-offirat instance with 


costs in all Courts. 
A N. A. Appeal alowed, 


SIND JUDICIAL COMMIS- 
SIONER'S COURT. 
JUDICIAL M.sostLANHOUS No. 139 or 1928. 
November 3, 1920. 
Presint:—Mr Lobo, A. J. O. 
Ma3829. MaoDONALD anp Co.— 
Ra3sPonpsnts No. I 


versus 
Masses. NARAINDAS POKERDAS— 


Rasponoayts No If. 

Arburation—-Submission clauss—Provision for so 
many days for appointment of arbitrators—Oalcula- 
tion of timea—Reference, when complete. 

Where a psriod of so many days is allowed in a 
submission clauss for the nomination of an arbitrator, 
it means so many clear daya commencing from mid- 
night to midnight. [p. 555, col. 2] 

urs Dreyfus and Co. v. Mehrehand FuteAchand 
(1) and Sawyer v. Louis Dreyfus and Oo. (2), relied 
upon, 
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A submission clause in a contract followed by & 
nomination of arbitrators, whether each of the 
to & contrast nominates his own arbitrator or w. er 
one party nominates both arbitrators on failure by 
the other party to nominate his arbitrator, after having 
been called upon to do ao, constitutes a complete re- 
ference to arbitration, notwithstanding the that 


distinguished. 
James ew and Co. v, Gurdayal Pahlajrao (4, 
ollowed. 

' Application by respondents No. II to take 
off the flle on award. 

Mr. Dipchand Chandumal, for Respond- 
ents No. I. 

Mr. Srikishendas H. Lulla, for Respond- 
ents No. II. 

ORDER.—This is an application to 
take off the file an award obtained by the 
respondente No. I Mesers. MacDonald and 
Co., against respondents No. II Mesars. 
anode Pokerdas for a sum of Rs. 6,300 
odd. 

Though the application contains a num- 
ber of paragraphs there is one real ground 
upon which the respondente No. II seek to 
have the award taken off the file and that 
is that the appointment ofan arbitrator by 
respondents No. Iton behalf of respondenta 
No. If was by reason of the terms of the 
submission clause contained in the con- 
tracta between the parties, illegal and im- 
proper, that the arbitrators appointed by 


respondents No. I had no jurisdiction and. 


that their award is, therefore, a nullity, 

There were several contracts between the 
parties for the sale and purchase of piece- 
goods. Each of theae contracts contained 
& submission clause in identical terms. 
The relevant portion of the clause runs as 
follows: “In the event of the purchaser 
failing to nominate an arbitrator within 
7 days after he shall have been request- 
ed to do so by Messrs. MacDonald and Co., 
the dispute shall be referred to two arbi- 
trators nominated by Messrs, MacDonald 
and Oo., and the decision of such arbitrators 
or their umpire shall be final and binding 
upon both parties.” 

There has bsen no dispute with regard to 
the facts. It is admitted that the respond- 
ents No. I on January 20th, 1928, called 
upon respondents No. IL to pay them the 
amount of Rs. 6,300 odd and stated that 
if they receivel no reply they had decided 
to hold an arbitration and appointed Mr, 
W.D. Young as their arbitrator. In the 
same letter they called upon respondents 
No. IĮ to nominate their arbitrator within 
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7 days failing which they stated they. 
would appoint an arbitrator on behalf of 
respondents No. I and proceed with the 
arbitration as provided in the contract. It 
is also admitted that this letter was re- 
ceived by respondents No. If on the same 
day, viz., the 20th January, 1926, It is 
further admitted that the respondents No, II 
failed to appoint an arbitrator and that 
on 27th January, 1926, the respondents No, I 
wrote to the respondents No. II a letter in 
the following terms which was received by 
the respondents No.tI[ on the same day: 
“With reference to our letter of 20th instant 
calling upon you tonominate your arbitra- 
tor within seven days we have received 
no reply. ‘We hereby nominate Mr. A. P. 
Darlow of Messrs. Gill and Oo., to act as an 
arbitrator on your behalf of which please 
take note.” It islastly admitted that owing 
to respondents No. Il failing to nominate 
an arbitrator the respondents No. I on 
29th January, 1926, drew up and executed. 
a formal reference in favour of Messrs. W. 
D, Young and A. P. Darlow which was ac- 
cepted by the arbitrators on the same date 
29th January, 1928. 

It is argued for the respondents No. II 
that under the submission clause contain- ' 
ed in the contracta between the parties 
they had 7 days that is to say 7 clear days 
to nominate their arbitrator. Those 7 
clear days from 20th January would expire 
with midnight on 27th January, 1926, that 
the respondents No. I having nominated 
an arbitrator on behalf of respondents No. I 
on 27th January had done so before the 
expiry of the 7 days allowed to the re- 
spondents No. II by the submission clause 
and that such an appointment was illegal 
and improper. As to howa period oftime 
allowed in a submission clause for the 
nomination of an arbitrator is to be con- 
strued there are authorities of this Court 
the correctness of which has never been 
challenged In Louis Dreyfus and Co. v. 
Mehrchand Fatehchand (1), Crouch, A. J. O., 
held that 6 days referred to in a submission 
clause contained in the indent meant 6 
clear days comaiencing from midnight to 
midnight. The same proposition was laid 
down by Crouch, A. J. O., in the case ‘of 
Sawyer v. Louis Dreyfus and Co. (2) the 
period in this case being 7 days. 

It would appear, therefore, prima facie 
thatthe argument for the respondents No. II 


(1) 6 Ind. Ges. 886; 3 B. L. R. 287, 
(3) 20 Ind. Oas. $04; 7 8.1, B. L 
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is Bound and well supported by authority. 

For the respondents No. I, however, two 
points have been taken by the learned 
Pleader who appeared for them. The first 
turns upon the construction of the sub- 
mission clause to which I have referred 
above. The argument is that-the clause in 
question is not the ordinary clause requir- 
ing the appointment of an arbitrator with- 
in a certain number of days and authoris- 
ing the ‘other party to nominate an 
arbitrator if the party called upon fails 
to nominate one but that the clause is a 
peculiar one in so far that on failure by 
the party called upon to nominate an 
arbitrator to so nominate an arbitrator the 
dispute is to be referred to the arbitration 
of two arbitrators nominated by the party 
first above referred to. It appears to me 
the argument though ingenious is unsound. 
It attempts to create a difference where 
there is really no distinction. Further, 
the acceptance of such an argument would 
nullify the firat part of the submission 
clause which gives avaluable right to the 
respondents No. II to appoint an arbitrator 
on their own behalf within 7 clear days. 
That the respondents No. I themselves 
construed the submission clause in the 
manner contended for by the respondents 
No. Ilis clear from their letter, dated 20th 
January in which they state :as follows: 
“We hereby call upon you to name your 
arbitrator within 7 days from the receipt 
hereof failing which we shall appoint one 
on your behalf and proceed with the 
arbitration as provided in the contract.” 
For these reasons, I do not think there 
is any substance in this argument on be- 
halt of the respondents No. L 

The second point taken on their behalf 
was that the appointment of an arbitrator 
is not complete tilla reference is drawn 
up and has iem accepted by the arbi- 
trator. In support of this proposition the 
learned Pleader for respondents No. [relied 
on thé case of Shamdas v. Khimanmal (3). 
This oase is, however, entirely distinguish- 
able. It was not acase ofan arbitration 
in terms of a submission clause contained 
in an indentor contract between two par- 
ties but related to disputes which had 
arisen between two partners in & business 
concern and a reference to arbitration 
drawn up and exécuted by the partners. 
Reliancé was placed on the case of 
James Finlay and Co. v. Gurdayal Pahlajrai 


(8) 29 Ind. Oas, 602; 8 B. L, B. 302, 
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e a judgment of Raymond, A. J, O.. 
The h ote in this report reads as, 
follows: “The appointment of a person as 
arbitrator is not complete till such’ person 
has accepted the reference and consented 
to act and till such acceptance there is 
nothing more tham an agreement to refer 
fo him." Now if this proposition of law - 
is correct then the reference in this case 
having been drawn up on 28th January. 
and having been accepted on that date 
by the arbitrators it might well be argued 
that the appointment of an arbitrator by 
the respondents No. I on behalf of re- 
8pondents No, II did not take place till 29th 
of January and that it was more than 7 
days after the respondents No. Ii had been 
called upon to nominate their arbitrator. 
A closer reading, however, of the judgment 
of Raymond, A. J. O., in the case to which 
I have referred above makes it positively 
clear that the headnote which I have quoted : 
above is not only misleading but wrong. 
At page 98* of the report Raymond, A.J. C. 
after discussing the facta, the relevant sec- 
tions of the Indian Arbitration Act and 
making reference to the passages in Russell 
on Arbitration thus sums up the situa- 
tion:—'Now in the present case the indent 
contained 8 distinct agreement between the 
parties to refer disputes of whatever nature 
arising out of the contract to the arbitra- 


. tion of two merchants whose decision is 


agreed tobe accepted as final and binding. 
This is a submission in terms of the 
Arbitration Act and in pursuance of it, 
either party appointed his arbitrator. In 
my opinion the réference to arbitration is 
complete and it was unnecessary to follow 
it up with a formal reference to the arbi- 
trators named.” The learned Judge has 
clearly held that a submission clause in a 
contract followed by the nomination of 
an arbitrator by the parties to the con- 
tract makes a complete reference to arbitra- 
tion. To my mind if makes no difference 
whether each of the parties to a contract 
nominates his own arbitrator or whether 


one party nominates both arbitrators on 


failure by the other party to nominate his 
arbitrator after having been called upon 
to do so. In either case the reference is 
complete when the arbitrators have been 
nominated in terms of the submission 
clause. In the present case, therefore, the 


S 76 Ind. Cas. 600; 17 8. L. R. 93; A. L R. 1924 
Bind 91. | 
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argument on behalf of respondents No. II 
‘that the arbitrator has not been appoint- 
ed in terms of the submission clause is 
to my opinion sound. It follows that the 
arbitrators acted without jurisdiction and 
that the award which has been filed by 
then is a nullity. 

The respondents No. II are,in my opinion, 
entitled to succeed in the application and 
I order accordingly that the award filed 
.by the arbitrators be set aside, The re- 

.apondents No. I will bear the costs of 
the application. 


"P. B. A. Application allowed. 


ALLAHABAD HIGH COURT. 
Frest OivIL ArPsAL No. 322 or 1923. 
November 22, 1926. 

Present: —Mr. Justice Dalal and 
f Mr, Justice Pullan. 

GULAB RAI AND ANOTHB&—DBRFHNDANTS— 
APPELLANTS 
versus 
GIRWAR SINGH-—PLAINTIF? AND 
TIKA RAM AND org328—Pro forma 

DBFBNDANT8— RESPONDENTS. 

Alluvion and diluvton—Change in the course of 
rivers—Dhardhura, whether equitable and appltes to 
violent a dps 10 heady "i i Alluvion 
and Diluvion von (XI of 1825), s. 2. 

The custom of dhardhura is not mequitable and 
appres not only to cases of shifting of the main 

' ahannel of a stream from one side to the other ina 
much wider sandy bed, but also to more violent 
e of the course of a stream brought about by 
outaide agency. . 998, col. L] 

leree Singh v. Mirra Shurfoodeen (1) and Shohrat 

Av. Ghulam Esid (2), distinguished. 

e fact that a custom of this nature involves occa- 
sional ip for one side or the other is no reason 
for its abrogation bya Oourt. [p.559, col.1] 

First appeal from a decree of the Sub- 
, ordinate Judge, Budaun, dated the 24th 
_of March, 1923. 

Dr. S. N. Sen, for the Appellants. 

Mr. P. L. Banerji, for the Respondents. 

JUDGMENT.—Thisappeal arises from 
a suit brought by the owners of the village 
lands of Jia Nagla to recover from the 
owners of the village lands of Timaria 
Ghat a considerable area ofland transferred 
from one side of the Mahewa river to the 
other as the result of & change in the course 
of the stream. The plaintiff Girwar Singh 
himself admits that the custom of dhar- 
dhura prevails between the village of Jia 
Nagla and Timaria Ghat, and there is 
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&bundant documentary evidence dating 
back to the first settlement to prove this 
fact. The meaning of the custom of dhar- 
dhura is that the deep stream is. to be 
regarded as the boundary between two 
villages. Thecustom is sanctiond in Ben- 
gal Alluvion and Diluvion Regulation XI 
of 1825, which lays down in the second 
section that “whenever any clear and defi- 
nite usage...... may have been immemorially 
established, for determining the righta of 
the proprietors of two or more contiguous 
estates divided by a river (such as that the 
main channel of the river dividing the 


. estates shall be the constant boundary be- 


tween them, whatever changes may take 
place in the course of the river, by en- 
croachment on one side and accession on 
the other) the usage so established shall 
govern the decision of all claims and dis- 
putes relative to alluvial land between the 
perties.” In the present case immemorial 
usage is established by the old settlements, 
and itis not denied that on several occasions 
in the past land cut off by the river has 
been incorporated in the opposite village, 
The learned Subordinate Judge has iC 
creed the plaintiffs’ suit and restored to 
them lend which is now on the opposite 
side of the river, not becauge the custom of 
dhardhura does not apply to these villages 
but because, in his opinion, the custom can- 
not be intended to cover the present case. 
Undoubtedly the decision of the learned 
Judge was affected by his personal opinion, 
that the whole custom is inequitable bein 
“an aggravated form of gambling in which 
not only who wins or loses, but also the 
amount of the stake is left to be determined 
by the caprice of ariver due to natural 
causes.’ We needonly point out that there 
is another side to the picture. By allowing 
their constantly shifting boundary to be 


. determined by natural or possibly in their 


opinion supernatural causes the parties 
have for many years, perhaps centuries, 
lived together in peace, without bloodshed 
and without litigation. If this is gambling, 
it is at least fair gambling in which 
neither party can take an advantage of the 
other. 

The Judge seeks to base his view that 
the whole custom is inequitable on a deci- 
sion of the Allahabad High Oourt of the 
year 1869, Isree Singh v. Mirza Shurfoodeen 
(1). This ruling will not justify condem- 
nation of the whole custom, but only ita 

Q) 1N. W. P. B. O. B. 224. . 
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application to dasês where there has been 
a sudden and not a gradual accretion, and 
so he argues that the accretion in the present 
case was brought about by abnormal cir- 
cumstances, whereas the custom must refer 
only to normal circumstances. We have 
perused the mom in the case of Isree 
Singh v. Mirza Shurfoodeen (1) and we find 
that the Judges were of opinion that the 
custom of dhardhura when applied to lands 

ained otherwise than by gradual accretion 
is opposed to equity, "and itis doubtful 
how far in extreme cases in which it would 
lead to the transfer of large tracts of land, 
the Oourte would be warranted in applying 
it" From this they go on to say that they 
would not be at liberty to admit the plaint- 
ifts’ claim “unless similar claims in similar 
cases in their neighbourhood were shown 
to have been heretofore admitted.” The 
case was twice remanded, but the evidence 
of previous examples was held to be in- 
sufficient to prove the custom, and the suit 
failed on this account. The judgment is, 
therefore, not a clear authority for the view 
that dhardhura cannot apply to cases ofa 
sudden and considerable diversion ofa 
stream. 

Nor is the reference of the learned Judge 
to the more recent decision of this High 
Court in Shohrat Singh v. Ghulam Erid (2) 
more helpful to his argument. In that case 
it was found that the evidence did not 
establish the existence of any custom of 
dhardhura, and a decision based on the non- 
existence of the custom can be no authority 
in & case where the custom is not only 
proved but admitted. 


Thus we have to decide merely whether 
the lower Court in the absence of authority 
was justified in finding that the custom of 
dhardhura only applies “to the shifting of 
the main channel of a stream from one side 
toanother ig the much wider sandy bed,” 
and not to more violent chan brought 
about by outside agency. e may say 
at once that the changeof river bed of the 
Mahewa took place in the year 1326 F. 
and probably again in the two succeeding 
years owing to the action of the neighbour- 
ing river Ganges, which broke one of the 
embankments constructed either in the 
Moradabad or Aligarh District. The exact 
nature and position of the breach is not 
clearly explained but itis hardly material 
. for the purpose of determining this appeal, 


(3) 55 Ind. Oas, 368; 18 A. L. J. 195. 
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We have referred to the District Gazetteer 
of Budaun published in 1907, and find the 
following passages. At page 8 writing of 
the Ganges the author observes, “numerous 
islands oceur along ita course, and as the 
deep stream rule prevails, they are apt to be 
transferred from one district to another 
several , times within the course of a few 
seasons,” Of the Mahewa he writes at page 
4, “The tMahewa which originally was 
nothing but a local drain, now acts as an 
overflow channel of the Ganges, owing to 
changes that have occurred in Moradabad. 
Consequently before it entera this district, 
its narrow and often tortuous bed is filled to 
overflowing with the inevitable result of 
serious flooding when the stream is swollen 
by the drainage brought down along ita 
small tributories. These inundations fill 
the whole of the Mahewa valley, and the 
country is swept by a destructive rush of 
water, which leaves nothing behind but 
damage on every side.* * *In many places 
the river by ita efforts to straighten its wind- 
ing course, has cut away much good land, : 
carving for itself experimental channels 
and then abandoning them.” Further at 
page 16 we find “The worst damage is done 

y the Mahewa which frequently destroys 
good land and leaves behind it & barren 
silt. In former days serious floods in this 
river seldom ocourred, but about 1871 a 
large volume of water was transferred from 
the Gangesinto the Mahewa channel.” A 
reference to the map shows thatthe Mahewa 
is so close to the Ganges during its course 
in the Budaun District that it must always 
have been endangered by the floods of that 
river, and we have the authority of the 
Gazetteer for holding the floods of the 
Mahewa caused by the Ganges have been 
severe at least since 1871. After that date 
there was a settlement in which the condi- 
tion of dhardhura was affirmed both in Jia 
Naglaand in Timaria Ghat, and it seems 
idle to suppose that the riparian’ owners 
affirmed the custom in the belief that it 
would not prevail when the Mahewa altered 
its course on account of the action of its 
larger neighbour. We are also doubtfal 
whether the changes in the “much wider 
sandy bed” have any reality in view of the 
reference in the Gazetteer to the narrow and 
tortuous bed of the stream. 

We find that in the present case the floods 
originating with the Ganges have changed 
the course of the Mahewa to such an extent 


‘that in the course of three seasons 194 


t 
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bighas of land have gone over from the Jia 
Nagla side of the river to that of Timaria 
Ghat. Previous khewate show no such 
large accretion in the past, but the mere 
extent of the land transferred cannot be the 
factor to determine whether the custom of 
dhardhura proved to be in existence can be 
enforced. Considerable losses are contem- 
plated by the Government which allows a 
semindar who loses 5 per cent. of his whole 
estate to obtain remission of land revenue. 
Another suggested distinction is between 
sudden and gradual accretion. But this is 
a difficult test to apply to these Indian 
streams. Their action is always the same. 
They swell from little or nothing to & flood 
extending sometimes for miles. When the 
flood subsides it is seen that the channel 
has changed; we find it impossible to say 
that an accretion 80 caused is gradual, and 
we do not believe that the riparian owners 
who affirmed the custom intended to re- 
strict ita operation to gradual accretion. On 
the contrary we are of opinion that they 
had nomore clear idea of a gradual accre- 
tion than the plaintif Girwar Singh, when 
he tried to explain it in Court, and could 
only say that it meant the erosion of a yard 
or two, 

We appreciate the careful consideration 
given to this case by the learned Subordi- 
nate Judge, and his wish to avoid doing 
what he believed to be an injustice, but, in 
our opinion, his view was mistaken, The 
. custom of dhardhura has been proved to 
exist as between the two contesting parties: 
It must be applied whenever the river by 
changing its course throws land from one 
side tothe other. It applies tothe present 
case, therefore, although the reason for the 

ae in the course of the Mahewa river 

e found in the action of the Ganges. 

All customs of this nature involve occasional 

hardship for one side or the other, but that 

is no reason for the abrogation of the enstom 
by a Court, 

In our opinion the land so transferred to 
the opposite bank of the Mahewa has be- 
come part of the village land of Timaria 
Ghat, and the plaintiffs were not entitled 
to recover it. 

We allow the appeal with costs includi 
costs in this Court on the higher scale, and 
order that the suit be dismissed with costa. 

AN. A Appeal allowed. 
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MADRAS HIGH COURT. 
Ssoonp Orv, Appnats Nos, 433 vo 438 
or 1924. 

September 2, 1926. 

Present :—Mr. J ee Devadoss and 
Mr. Justice Wallace. 

P. M. A. VELLAYAPPA OHETTY 
AND OTHBRS—DHBFHNDANT8— APPHLLANTS 


versus 
SUBBRAMANIAM OHETTIAR 

AND OTHARS— PLAINTIFFS AND DaFBNDANTS 
Nos. 1, 3 ano VD A 

Madras Hetates Land Act (I of ut s. AN ) a) 


(Q)—Improvement, what consiuuies 
value—Cocoanut tree, whether fruit t ig 

Animprovement within the meaning of s. 3, cl. (4) 
G ofthe Madras Estates Land Act means som 

materially adda to the value of the holding. 

The real test of "improvement" under the clause is 

the rise in value sn belgie by reason of the 

which does not 


work <A tem 
materially edd tothe va d of the holding is not an 


“improvement” the meaning of the clause, 
[p. 580, col 1] 
Cocoanut trees are not "fruit trees" within the 


meaning of 8. 3, al. i (f) of the Madras Estates Land 
Act. [p. 561, ool. L] 

Second appeal against the decrees of the 
District Court, Ramnad at Madura, in A. S. 
Nos. 975, 976 and 977 of 1920, pn A. B. 
Nos. 378, 391 and 392 of 1921, preferred 
against those of the Oourt of the Spe- 
cial Deputy Oollector, 'Ramnad at Mana- 
madura, in 8. 8, Noe. 9580, 2582 and 9617 
of 1918 and B8. S. Nos. 1638, 1658 and 1660 
of 1920. 

Mr. M. Patanjali Sastri, for the Appel- 
lanta. 

Mr. B. Sitaram Rao, for the Respond- 


enta. 
JUDGMENT. 

Devadoss, J.—In this batch of second 
appeals the appellants are the ryots. The 
land-holder brought suite under s. 77 of Act 
1 of 1908, the Madras Estates Land Act, for 
arrears of rent for certain faslis, The ap- 
pellants contended that the rent êlaimed in 
respect of cocoanut plantations was mors 
than the rent they were bound to pay and 
that they were liable to pay only at the 
punja rate. Both the lower Oourts found 
inst the contentions of the appellants, 
Two points are raised in these appeals, 
The first is, that the cocoanut plantations 
in reapect of which the alleged higher rent 
is claimed are an improvement within tha 
meaning of s. 8, cl. (4) of the Act and the 
second is that the cocoanut plantations come 
within ol, (f) of the same sub-section. Bédth 
the Courts have found that the wells were 
dug atthe costs of a few annas, and the 
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digging of euch wells was not an improve- 
ment within the meaningofs. 3 (4). The 
evidence is that two coolies working till 


noon could dig & well Thesoilis sandy 


and the water is almost within a foot or two 
from the surface. When cocoanut seedlings 
are planted, small pits are dug which are 
euphemistically known as wells and water 
ig baled out from these wells, The co- 
coanut seedlings require water for about 
5 or 6 years after plantation. The appel- 
lante' contention is that the sinking of these 
wells is an improvement within 8. 8, cl. (4) of 
the Act. Clause (4) is in these terms: 


* Improvement’ means with reference to ' 


ofs holding any work which mate- 
vdd adds to the value of the holding, 
eto." 

The question is whether these wells have 
materially added to the value of the hold- 
ing. The water ofeach pit is said to be 
sufficient to water 60 or 70 plants and twigs 
of tamarind trees and cotton stocks are 
placed round the wells so as to prevent the 
earth or the sand from falling in. The 
real test of the improvement is the rise in 
value of the holding by reason of the im- 
provement. Could it be said that by hav- 
ing a few pits here and there ina field, the 
cost of digging which isnot more than 8 
‘annas the value of the holding would be 
enhanced? It is impossible to hold that 
these pite would, in any way, enhance the 
value ofthe holding. The soil itself being 
sandy it is fit for cocoanut plantation. It 
ig not by digging wells alone that the 
appellants have been able to grow cocoanut 
plantations, The case would be different if 
the wells are dug end crops which would 
not thrive but for the water of the well have 
been raised. Wells are something more 
than mere pits which could be dug by 8 
cooly within one hour or two hours or as 
itis done insome places by removing the 
sand with the feet. It cannot -be said that 
small pits one or two feet deep for the 
purpose of baling water would enhance 
.the value of the holding. Reliance is placed 
by Mr. Patanjali Bastri on the observation 
oLa Leach of this Court in Rajah of Ram- 
nad v. Meerasa Marakkayar (1. The learn- 
.ed Judges observe :— 

“We can see no reason to restrict the 
meaning of improvement to a permanent im- 

rovement, for temporary improvements 
cin materially enhance the value of the 
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holding for the period during which they 
Bre in existence." 

On looKing into the papers in that case 
it &ppears that the District Judge found 
that there was no improvement as the wells, 
were Bunk ata trifling cost. In para. 3 he 
saya: 

“His claim has been rightly disallowed 
even Dad ie it may be that the wells in 
question being temporary pits sunk at a 
trifling cost are not ‘improvements’ within 
the meaning of the term as defined in the 
Act,s. 3 (4) since they do not materially 
add to the value of the holding.” 

The learned Judges observe : 

“As regards the charge for Vanpayir the 
Judge finds in Second Appeal No. 169 of 
1917 that the temporary wells by aid of 
which the crops were grown are improve- 
ments within the meaning of s. 13 (3) of the 
Estates Land Act. We accept this finding 
and would apply it also in the other cases 
in which no such finding is given, for we 
can seeno reason to restrict the meaning 
of improvement to a permanent improve- 
ment, for tempor improvements can 
materially anhaacs tho value of the holding 
for the period during which they Are in 
existence.” ` i 

It is difficult to understand how they 
considered the finding of the District 
Judge as one of improvement when he de- 
finitely found that they were not improve- 
ments as they did net materially enhance 
the value of the holding. In this case it 


.cannot be said that these wells have .in' 


any way added to the value of the lands in 
the possession of the appellants. 

It is next contended that cocoanut trees 
are fruit trees within the meaning of cl. (f) 
of s. 3 (4) The clause is "planting of fruit 
trees and fruit gardens.” What are fruit 
trees is not easy to define. The ordinary 
meaning ofafruittreeis a tree cultivated 
for its fruit. The question is, is the cocos- 
nut palm a fruit tree? No doubt, the 
cocoanut is used for various purposes. But 
can it be called a fruit tree as is meant in 
cl. (f)? A fruit treeis a tree the fruit of 
which is edible as such, every tree which 
bears fruit cannot be called a fruit tree. It 
is well-known that in several parts of the 
country cocoanut palms are grown not for 
the sake of the fruit but for tapping them 
for toddy .and co is the palmyra palm in 
the Southern Districts of this Presidency, 
Where the tree is not grown for ita fruit 
to be used as such, it would not be right 
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to hold that the tree is a fruit tree. With 
some hesitation. we hold that the cocoanut 
palm is note fruit tree within the mean- 
ing of cl. (f) of aub-s. (4) ofa. 3. 

n this view it is unnéceasary to consider 
at length the contention of Mr. Sitaram Rao 
for the respondents that the assessment or 
the rent of the land in this estate is on the 
basis of the crops and there is noauch thing 
as punja rate. We areunable to accept this 
contention. Lands are classified as nanja and 
' punja and there are certain well-known 
crops which are punja crops and the mere 
fact that some crops are charged at a 


certain rate would not be sufficient to up-' 


hold the contention that there is no such 
thing as punja rate. The patta produced 
in this case and the oral evidence go to 
show that there isa well recognised rate 
88 punja rate. Even punja is classified in 
this estate as. thiruvapathu punja and 
varapathu punja. It is unnecessary to dis- 
cuss this question any further. The defend- 
ants not having made out that the rent 
demanded is higher than the rent which 
they have to pay for the cocoanut plan- 
tations, they are not entitled to any relief. 
Io the result the second appeals fail and 
they are dismissed with costs. 

Wallace, J.—SnacoNp APPBALS Nos. 435 
AND 336 or 19024.—I agreeand only wish to 
add my own reasons on the two chief points. 

As regards the question whether the pits 
dug are an improvement, it has to be noted: 
that an ‘improvement’ means something 
which “materially addsto the value of the 
holding.” Now this is a point on which we 
cannot speculate. It ought to be a matter 
of evidence, andI can find no evidence 
thereon. The bort of evidence one would 
expect would bé evidence of persons who 
consider that the market value of.the hold- 
ing has gone up appreciably in consequence 
of the making of these pits, and who would, 
therefore, be prepared to pay appreciably 
more for the holding after the pits were 
madethan before they were made. But of 
this sort of evidence there is none. I agree, 
therefore, with my learned brother that we 
cannot find these pita are improvement 
within the meaning of 8,3 (4) (a) of the 
Madras Estates Land Act. 

The.next point is .whether the plantin 
of cocoanuts is & planting of fruit trees iud 
fruit gardens within the meaning of s. 8 
(4) (f). ‘Fruit,’ of course, isa most elastic 

erm and can be applied to include berries 
even coffee berries) or nuts, arab apples, or 
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tomatoes, beans or pepper corns, pumpkins, 
or plantains and even grains and pulses. 
Nothing can be gathered from the ‘diction- ` 
ary’ meaning of the word as to its meaning 
in this definition, and we have to try and 
gather otherwise what the  Legielature 
meant, I think that it must at least have 
méant some exceptional or unusual crop, 
a change from the usual routine of crops, 
the planting of something more valuable 
than usual and, therefore,a kind of crop 
which is not inthe ordinary sensea crop 
usually cultivated as a crop. Now I cannot 
re coooanuts assuch crop, Over large 
tracts of country in thiy Presidency it isthe 
normal crop, in parts the only crop suited 
tothe soil. I do not imagine that the 
Legislature intended that the planting of a 
normal crop should be styled an improve- 
ment. Thatit is ARARAT E asa normal crop 
in the locality from which the suits arise 
is clear from the pattas filed, .whioh show 
that areas deliberately grown with co- 
coanuta are charged per area although 
isolated trees probably growing on bounds, 
etc., are charged per tree. Thisat least is 
the explanation of the ‘patta’ sentences 
given by the respondent, and I am not 
prepared to say that itis wrong. I, there- 
fore, agree with my learned brother that 
asat present advised, we cannot say that 
the planting of cocoanutson the suit lands 
isan improvement within the meaning of 


Appeals dismissed. 


— 


. 8. 8 (4) (f). 


V. N.Y. 


ALLAHABAD HIGH COURT, 
SaooN» Civil AppaaL No. 862 oF 1924. 
November 14, 1926. | 
Present :—Mr. Justice Iqbal Ahmad. 
DALIP SINGH-—PILAINTIFF— ÁPPHLLANT 


: versus 
TILAK SINGH AND ANOTERR— DAPANDANTE 
—-RBSPONDENTS. i 

Agra Tenancy Act (II oy 1001), s. 79—Occupancy ten- 
ancy— Property in possession of mortgagee—A pplication 
by tenant's representative for entry of name in revenue 
Danera Seems objection by dar—'Hjectment' 
—Fatlure to sue within nz months—T 
exiinguished —M 


against denial of s title, : 
Where a mortgages is let into 


^ showing that 
au borse te u es [py 6? ool. 2. | 
Nakehsds Bhagat v. Nakchedi Mimin, ied On, 


ta 

E : 

A lguesastal Nani Bs a £emindar to an appli- 
cation filed inthe Revenue Court by the representa- 
tive-in-interest of an occupancy tenant who has mort- 
gaged tle holding usutructuarily, to have his name 
entered as an occupancy tenant, is not tantamount to 
an ejectment, and failure to institute a suit within six 
months of the order of the Revenue Oourt does not, 
a extinguish the occupancy tenancy. [p. 563, 


_ + Second appeal against a decree of the 
District Judge, Benares, dated the 19th 
February, 1924. 
^ Mr. N. P. Asthana, for the Appellant. 
Mr. K- Verma, for the Respondents. 


: JU DGMENT.—This is a plaintiff's 
appeal and arises out of a suit for redemp- 
tion ola mortgage, dated the 20th of April, 
1909, executed by the plaintiff in favour of 
defendant No. 1 and father of defendant 
No. 2 fora sum of Rs. 80. The property 
mortgaged was plot No. 115 of village 
Kharawan. One Musammat Rajjo was ad- 
mittedly.'&n occupancy tenant of the said 
plot. ‘She, by a deedof gift, dated the 2nd 
of October,, 1888, transfe rred the said plot 
to the Disinaiadpelant: The plaintiff's 
case:.was that the defendants without any 

right were denying the plaintiff's title to 
eem the mortgage. ] 

. The defenoe to the suit was, that the deed 
ot gift executed by Musammat Rajjo was 
never given effect to, and that the plaintiff 
was never in possession of the plot in dis- 
pute in his own right, but was in posseasion 
only. as a managerof Musammat Rajjo. -It 
was further alleged by the. defendants, that 
they never got possession of the plot in 
dispute under the mortgage executed by 
the plaintiff, and as such the plaintiff was 
not entitled ul & decree for.redemption of 
the mortgag 

The trial Gout held that the deed of gift 
executed. by Musammat Rejjo had been 
acted upon, and that the defendants entered 
into possessioa of plot No. 115 in their capa- 
city as mortgagees under the mortgage- 
deed executed by the plaintiff,andas such 
the mortgagees cannot deny the title of the 
plaintiff, and are bound to restore posses- 
sion of the mortgaged plot on payment by 
the plaintiff of the mortgage-money. On 
theee findings the trial Oourt passed a 
decree for redemption, in terms of relief " 
prayed for in the plaint, in favour of 
plaintiff. 

The lower Appellate Court, on appeal us 
the defendants, bas reversed the decree of 
the trial Oourt and has dismissed the plaint- 
f's suit. That Court has held that the 
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finding of the trial Court that the defend- 
ants-appellants got possessionin 1909 under 
the mortgage-deed executed by the plaintiff 
wes correct, and that the defendants were 
in possession since the date of the mortgage. 
But it held, that the plaintiff's failure in 
the attempt to have his name entered 
against the plot in dispute in the revenue 
papers on the objection of the zemindar, 
was tantamount to an ejectment of the 
plaintiff from the plot in dispute by the 
gzemindar, and that the only remedy open 
to the plaintiff-appellant was to bring a 
suit under s. 790f the Tenancy Act, for the 
recovery of the possession of the holding, 
within six months from the date of the order 
of the Revenue Oourt refusing to record his 
name as against the plot in dispute, and the 
plaintiff payne failed to institute such a 
suit, his right to the plot as an occupancy 
tenant had been extinguished. In this view 
it held that the tenure that was mortgaged 
has now ceased to exist and as such a 
decree for redemption of the tenure mort-. 
gaged could not be passed i in favour of the 

plainti 
Iam unable to agree with the learned 
District Judge. It isa settled proposition 
of law that “ where the mortgagee is let into 
possession by the mortgagor, the former is 
estopped from denying the title of the 
latter at the commencement of his posses- 
sion, though he is not debarred from show- 
that his title has since determined,” 
Nakchedi Bhagat v. Nakchedi Misr 
1). 

| ‘That being so, the defendants cannot be 
heard to deny the title of the plaintiff-ap- 
pellant to the plot in dispute asan occu- 
pancy tenant on the date of' the execution 
of the mortgage, and it must be presumed 
that on that date the plaintiff was an occu- 
pancy tenant ofthe plot in dispute. The 
only queetion that then remains for decision 
is, as to whether the title of the plaintiff, to 
the plot in dispute, as an occupancy tenant, 
has or has not been extin hed, since the 
date of the mortgage. e mortgage wasa 
usufructuary pone? and, on the findings 
of the lower Appellate Gourt, from the date 
of the mortgage, the defendants have been 
in possession of the plot mortgaged. Ob- 
viously since the date of the mortgage, the 
plaintiff was never in actual: possession of 
the plot, and, therefore, it is impossible to 
hold that he was ever ejected by the zemin- 


ia 18 A. 320; A. W. N. (1896) 90; -8 Ind. Deo. (x, a) < 
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dar. The successful objection by the 
zemindar to the application filed by the 
plaintiff in the Revenue Court, after the 
death of Musammat Rajjo, to have his name 
entered as an occupancy tenant cannot be 
tantamount to an ejeotment of the plaintiff 
from the plot in dispute, If the plaintiff 
succeeds in the present suit and gets into 
possession of the plot, and the zemindar 
thereafter brings & suit for ejectment 
against the plaintiff, it will be open to the 
plaintif, in that suit to prove that he is 
an occupancy tenant, notwithstanding the 
order of the Revenue Court declining to re- 
cord his name as a tenant of the plot in 
dispute. I, therefore, hold that, if the 
plaintiff was an occupancy tenant of the 
plot in dispute on the date of the execution 
of the mortgage and this assumption must 
be made against the defendants to the pre- 
Bent suit—he has not lost his occupancy 
rights since that date. In my judgment 
the decree of the trial Oourt was correct 
and ought to be restored. 

T accordingly allow this appeal, set aside 
the decree of the lower Appellate Court and 
restore the decree of the Court of first in- 
stance with costs in all Courts. 

A. N. A, Appeal allowed. 
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LAHORE HIGH COURT. 
Srconp Cryin APPBAL No. 629 or 1922. 
April 27, 1996. 
Present:—Mr. Justice Zafar Ali and 
Mr. Justice Addison. 
GANDA SINGH—Darsnpant—APPRLLANT 


VETNIE s 

BHAG SINGH-BHAGWAN SINGH— 

PLAINTIFE —Musammat BHANI AND ANOTHBR 
—DARPBNDANTS—RXASPONDHNTS. 

Limuation Act (IX of 1908) ss 19, 21 (f)—Part- 
nership—Acknowledgment of hability by one partner, 
whether binding upon other partner. 

In a going mercantile concern the authority of one 
partner to aign acknowledgments on the firm’s behalf 
18 to be presumed as the ordinary rule. Direct evi- 
dence that one of several partners had authority to 
acknowledge liability is not necessary; such authority 
may be interred from the surrounding circumstances, 
such as the position of the other partner. [p. 503, 
col 2; p, 564, ool. 1] l 

Second appeal from the decree of the Dis- 
trict Judge, Lahore, dated the 5th Novem- 
ber, 1921, affirming that of the Subordinate 
J ne First Class, Lahore, dated the 
19-23rd May, 1921. 

E Amar Nath Chopra, for the Appel- 
t f ; 
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Mr. Manohar Lal, for the Respondents, 
JUDGMENT.—The plaintiff firm sued 

Ganda Singh and Gopal Singh, son of Kala, 

Singh, for recovery of Rs. 1,797-8-0 on the 

basis ofan acknowledgment made by Kala 

Singh deceased, in plaintiffs bahi to the 

effect that he and Ganda Singh owed 

Rs. 2,150 to the plaintifffirm for bricks, This 


' acknowledgment is dated the 23rd De- 


cember, 1913, and the suit was filed on the 
23rd December, 1919. It was further alleg- 
ed that on the 23rd December, 1918, Kala 
Singh paid Rs. 75, and next day gave a 
bond to the plaintiff firm for Rs. 1,000. 
After deducting these sums it was claimed 
that Rs. 1,797-8-0 were due for principal 
and interest, Ganda Singh denied the claim 
and also pleaded that the suit was time- 
barred. The first Oourt held that it was 
within time and decreed the claim against 
Ganda Singh only. The plaintiff firm did 
not appeal, but GandaSinghdid. The Dis- 
trict od also held that the suit was with- 
in time and dismissed the appeal. Ganda 
in has instituted this second appeal. 
The sole question is whether the suit is 
within time, It is admitted thatthe deal- 
mr were long prior to the 23rd December, 
1913, and that the suit would have been 
time-barred had there been no acknowledg- 
ment bythe deceased Kala Singh. lt was 
argued on behslf of the appellant that 
under the provisions of 8. 21 (2) of the 
Limitation Act time was not necessarily 
extended as regards him by reason only of 
an acknowledgment by Kala Singh, It is 
a recognised principle of law that in a 
going mercantile concern the authority of . 
one partner to sign acknowledgments on 
the firm's behalf is to be presumed as the 
ordinary rule. Itis clear, however, thatin 
the present case Ganda Singh and Kala 
Singh were only sub-contractors under Mr, 
Mackay who had a contract in Lahore 
Cantonments. They failed’ to carry out 
their sub-contract and were sued by Mr. 
Mackay who obtaineda decree against them 
on the 28th May, 1913, for the performance 
of which Kala Singh and Ganda Singh gave 
separate sureties. No business was carried 
on by them after that and this must have 
been within the knowledge of the plaintiff 
firm. It was held in Pandiri Veeranna v, 
Grandhi Veerabhadraswami (1) that direct 
evidence that one of several partners had 


() 45 Ind. Oas. 18; 41 M. 437; 4 M. L. J. 373; 23 
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authority to acknowledge liability was lot 
necessary, but such authority could be ln- 
ferred from the surrounding circumstances 
such as the position of the other partner. 
In the circumstances explained above it 
cannot be esid that Kala Sirgh had any 
authority to acknowledge lability of debt 
on behalf of Ganda Singh. We, therefore, 
hold that the suit as against Ganda Singh 
was time-barred. 

„The learned Oounselfor the plaintiff firm 
did not press fora decree against the re- 
presentatives of Kala Singh. Fis son Gopal 
Singh has died since this appeal was in- 
stituted and his widow has been brought 
upon the record as his representative. We, 
therefore, accept the appeal and dismiss 
the suit with costs. i 

£. E. Appeal accepted. 


M 
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MADRAS HIGH COURT. 
BECOND Cimr APrRAL No. 394 or 1923. 
August 11, 1925. 
Present:-—Mr. Justice Jackson. 
Tus OFFICIAL RECEIVER or 
OUDDAPAH—Daranpant No. 3 
—APPRLLANT 


versus 
KALAWA SUBBAMMA alius AKKAMMA 
ANL ANOTHER—PLAINTIFFS AND DEFENDANT 
No. 1—RESPONDEMTS, 

Provincial Insolvency Act (V of 19080), e. 20—8v:t 
for matntenance—Adjudication of defendant as mv- 
eolvent— Masntenanoe allowance, whether can be made 
charge ow estate— Transfer bf Property Ac (IV af 
1884), s. ó—Lis pendens— Surt to have maintenance 
charged om y, nature of. 
equent to the institution of a suit ET 
itae pauperis for maintenance in which the piaint-f 

rayed for having the maintenance charged cn 
the defendant's properties the detendant is adjudicet- 
ed an insolvent, ıt is competent to the Court -o 
allow the suit to eontinue with the Official Receiver 
also asa p and to decree the suit making tle 
maintenance allowance & charge on the estate as from 
nn $^ when the suit was commenced. [p. 565, cols. 

A suit for maintenance with a prayer to have the 
maintenance charged upon certain specified properties 
mentioned in the plaint is not & suit in ach ary 
right toimmoveable property is directly and speca 
flcally in question within the meaning of s..52 ike 
Transfer of Property Aot. [p. 565, coL 1] 

Second appeal against the decree of tha 
© Court ot the Temporary Subordinate Judge, 
: Quddapah, dated the 23ra August, 1022, in 
A. B. No. 84 of 1922 (A B. No. 45 of 1922 on 


the file of the District Court, Cuddapah) 


` 
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pa against that of the Court of the 
istrict Mungif, Cuddepah, dated the 22nd 
November, 1921, in O. A No, 651 of 1920. 


FACTS.— A Hindu widow brought aeuit, 
O. B. No. 651 of 1920 on the file of the 
District Munsif's Court of Cuddapab, for 
maintenance alleging that ber husband 
died in 1913, that the 1st defendant her step- 
son with whom she was living for some years 
after her husband's death, refused to 


. maintain her and had executed fraudulent 


pale-deeds of some of his properties to the 
2nd defendant. She prayed that the pro- 
eius in the handsof the defendant may 
e made a charge for her maintenance. The 
suit was filed in forma pauperis and during 
the pendency thereof the Ist defendant 
was adjudicated an insolvent. The District 
Munsif and the Appellate Court both gave 
a decree for maintenance in favour of the 
plaintiff making certain properties in the 
hands of the Official Receiver, latterly made 
a party to the suit, a charge therefor. 
Against the said decree, the second 


l appeal was filed by the Offcial Receiver. 


The Advocate- General, for the Appellant. 

Mr. B. Somayya, tor the Respondents. 

JUDGMENT.—The plaintiff sued Ist 
defendant for maintenance; her pauper 
petition as plaint is dated 15th July, 1920, 
About a month later Ist defendant filed 
an insolvency petition and was adjudicated 
insolvent on 24th January, 1921. 

Both the lower Courts have found the 
plaintiff entitled to maintenance and they 
have charged it upon property in the hands 
of the Official Receiver who by way of abun- 
dant caution was added as 3rd defendant, 
The Official Receiver appeals, on the 
following grounds: (1) in the firet place, 
until ebe obtains a decree the plaintiff has 
no charge upon the property euch as would 
give her priority over other creditors. This 
is conceded, but it is contended that in- 
asmuch as plaintiff had filed her suit 
before the insolvency proceedings commenc- 
ed she is entitled to establish her rights 
independently of those proceedings; and if 
the Courts thought good to allow and to 
decree her prayer fora charge upon the 
property, the proceedings subsequent to 
herinetitution of the suit constituted no 
bar to euch action , . 

(2) There appears to be no direct author- 
ity on the point. It cannot be said that a 
right to immoveable property is directly 
and specifically in question, so as to make 
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8. 52, Transfer of Property Act, applicable 
even as an analogy. 

No doubt plaintiff has specifically schednul- 
ed in her plaint certain property which she 
wishes to be charged, but her right to the 
property is not directly in qnestion and it 
cannot be argued a fortiori that in thieauit, 
plaintiff could under a. 52, Transfer of Pro- 
perty Act. ignore an actual alienation and, 
therefore, she may certainly ignore the 
vesting of the property in the Official 

ver. 

(3) Nor does O. XXII, r. 10, O. P. O., afford 
any assistance because the Ist defendant 
was being sued to perform his personal 
obligation to maintain the plaintiff and no 
interest which was being proceeded against 
devolved upon the Official Receiver. The 
Official Receiver was not really a necessary 
party to the suit, though probably plaintiff 
was well-advised to add him'so as to avoid 
complications when she came to execute 
her decree. 

(4). On behalf of the Official Receiver, 
it is argued that under the Provincial 
Insolvency Act V of 1920, he is given a 
privileged position which precludes plaint- 
iff from working out her rights by suit in 
this manner. For the purpoae of counter- 
ing this gi pou the analogy from s, 52, 
Transfer of Property Act is more useful. 
Suppose that plaintiff had been directly 
and specifically suing for a declaration of 
title to the ptoperty scheduled in her 

laint, could her rights under her decree 
De affected by the adjudieation which was 
ordered during the pendency of her suit? 
Such rights would not beaffected by an 
alienation as provided by s. 52, Transfer of 
Property Aot, and does the Official Receiver 
occupy a stronger position under the Statute 
than an alienee? Could he plead, as he 
pleads inthe second and fourth grounds 
of this appeal, .that the estate having 
passed into his hands, the plaintiff must 
make out her claim to the property before 
him in the insolvency proceedings? 

The only section to which my attention 
has been called as supporting any such 
plea iss. 28, Provincial Insolvency Act (Act 
V of 1920). But this section is not appli- 
cable. It provides, no doubt, that no 
creditor to whom the insolveát is indebted 
in respect ofany debt provable under this 
Act shall have any remedy against thé 
property or commence any suit except with 
the léave of the Gourt. But a claim for 
maintenance is not & debt and proceedings 
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had already been commenced. Section 20 
is more applicable which provides that 
any suit may be allowed to continue on 
such terms as the Court may impose and 
ifthe Court choose to decres the auit and to 
charge the allowance made for maintenance 
upon the estate as from the date when the 
suit was commenced, there is nothing in 
the Provincial Insolvency Act which pre- 
venta that being done. , 

No other ground was pressed. The appeal 
fails on all grounds and is dismissed with 


costs. j 
v. N. Y. Appeal dismissed, 


LAHORE HIGH COURT. 
{Orvit Raviston Pmrrri04 No. 198 
. oF 1926. 
November 12, 1926. 
Present:—Mr. Justice Jai Lal. 
BIRU RAM —PLAINTIFF—PETITIONER 


versus 
MIRAN BAKHSH AND oTHBSRBS—DBFRNDANTS 
—RESPONDBNTS. 

C. P. O. (Act V of 1908), O. I, r. 1—Sutt by member 
yi joint Hindu family for recovery of debt due to 
amily—Other members of family impleaded defend- 
anis—Non-joinder of parties, dismissal of suit for. 

Where in a suit by a member of a joint Hindu 
family for recovery of debt due to ths family, the 
other members are impleaded as defendants, the suit 
cannot be dismissed for non-joinder of neceemary 


es. 

It is competent to a member of a joint Hindu 
family in whose namea bond is executed to sus on 
the bond without impleading the other members of 
the family also, even th the bond ıs executed 
for an amount dus to the family. 

Petition for revision of thé deeree of the 
Bub-Judge, Third Olass, exercising powers 
of a Judge, Small Cause Court, Jullundur, 
dated the 20th January, 1926. e 

Mr. L. C. Mehra, for the Petitioher. 

Mr. Jamna Das, for the Respondents. 

JUDGMENT.—Biru Ram instituted 
& suit against Miran Bakhsh for recovery 
of principal and interest alleged to be due 
to him on a bond oaks pts by the lattér in 
his favour. The plea of the defendaht was 
that the amount was due to & joint Hindu 
family of which Biru Ram wasa member 
and also that he had re-paid the amount. 
The Judge, Small Cau&e Court, ordered 
the plaintiff to inipléad the other mem- 
bers of the family. After this: had been 
done he dismissed the suit on the ground 
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that the other members of the family 
should ‘have been impleaded as plaintiffs 
and not as defendants as was done by the 
original plaintiff and also that the re-pay- 
ment of the loan had been proved by the 
defendant. 

‘Assuming that, in the face of the fact 
that the bond was executed in favour of 
Biru Ram alone it was open to the defend- 
arit to plead that the amount was due to 
a joint Hindu family and that all the mem- 
bers of such family were necessary parties. 
I hold that the provisions of law were 
complied with by making them as defend- 
&nts'in the case. That was a sufficient 
protection to the defendant if one was 
needed. The suit could not, therefore, be 
dismissed on this ground. But I hold that 
the bond being in favour of Bira Ram 
alone he was competent to sue alone to 
aka se oe alle to be due on it. 

ote. — rest ent is not necessary 
ive ceases of this Iria 

A. N. A Petition accepted, 


i MADRASHIGH COURT. 
Orvin Ravision Pwrrrron No. 577 or 1926. 
| August 19, 1820. 
Present:—Mr. Justice Jackson. 
GOGINNENI GOPAYYA AND OTHERS 
—DsarnaNDANTS—PRTITIONERS 
versus 
.GOGINNENI ANKAYYA—PrAINTIFF— 
pne A 


ran pii bus, if ic oed ction 
00: a Un 
involves ape es pre & mandatory injunction it is 
not illegal on that account, A Court, however, which 
finds it necessary to issue a temporary mandatory 
injunction must act under its inherent powers and. 
not under O. XXXIX, r. 2, of the Code. [p. 587, ool. 1. 
Petition, under s. 115 of Act V of 190 
ands. 107 of the Government of India Act, 
praying the High Court to revise the order 
of the Oourt of the Subordinate Judge, 
Bezwada, i in M. A. No. 13 of 1926, preferred 
t that ofthe Court of the Distriot 
unsif of Nuzvid at Bezwada, in C. M, P. 
No. 596 of 1926, in O. 8. No. 280 of 1926. 


Mr. Ch Raghava Rao, for the Petitioners, , until D- 4 is reached, thou, 
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Mr. V.  Govindarajachari, for the Res- | 
pondent. : 

JUDGMENT .—The petitioners seek to 
revise the order of the Subordinate Judge, 
Bezwada, in M. A. No. 13 of 1926 dismissing 
their appeal against the order of the Dis- 
trict Munsif, Nuzvid, in O. M. P. No, 596 of 
1926 by which they have been ordered to 
remove earth from a channel and form 
bunds in order to allow waterto. flow freely. 
The counter-petitioner owns Survey No. 208 
and claims that through the opening D-1 
in the suit plan, water is both supplied and 
taken off. The petitioners by filling in por- 
tions of the channel further to the east~ 
have interfered with these rights. Accord- 
ingly the District Munsif after. inspectin 
the ground and finding that if the channe. 
is not cleared as prayed the orop in the 
northern and eastern portion of the land’ 
may suffer for want of water and of drain- 
pe has issued a mandatory injunction. 

has been confirmed by the Sub-Judge, 
but with no special reference to the facts of 
this case. ; 

It may be observed at once that the 
closure of the channel at D-2 and D-3 on 
the suit plan cannot, in any way, interfere 
with the supply to the counter-petitionergB" 
field No. 208 along the channel D above 
the obstruction. Moreover, the counter: 
petitioners’ partition deed shows that D 
was not the supply channel necessary to 
No. 208 but that need not be discussed. An 
injunction can only bejustified on theground 
that petitioners are obstructing the drain- 
age; but even then there will be no justifi- 
cation fora mandatory injunction. Peti- 
tioners ought simply to have been restrain- 
ed by injunction from preventing the exer- 
cise of counter-petitioners' easement to 
drain water from his dominant heritage, 
Survey No. 208 on to the servient herita 
Survey No, 211 through the vent D-1. 
passed in those terms itis very doubtful 
whether the injunction will entail any 
alteration of petitioners’ ground but at any 
rate such alteration as may be necessary’ 
must be left to petitioners’ discretion. Itis 
found that the land slopes from north to 
south and from west to esst. Obviously 
there cannot then be any great accumula- 
tion of drainage water at the north east 
the counter-petitioner 
himself claims that through D-l water 
from D flows not out ef but into his land. 
The channel is not page di de blecked 

it is narrowed 
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south of 210 and 214. Water flowing through 


‘D-1 might be expected to overflow into 

No.211. There is nothing either in the 

plan or the report to suggest that water is 

ud prevented from ‘escaping from 
i : 


Therefore, an injunction seems to be 
hardly necessary but, if at all, it should be 
-that petitioners allow the customary flow of 
drainagé water through D-l and whether 
they take the water down D-2 or into No. 211 
is a matter entirely within their own dis- 
cretion. As the facta are thus seen to pre- 
-clude a mandatory injunction it is hardly 
necessary to discuss whether a mandatory 
injunction is also precluded by law, but the 
ae has raised the point and it may 
e briefly discussed. 

Order XX XIX, r. 2 authorises a Court in 
‘any suit for restraining the defendant from 
‘committing an injury of any kind to grant 

a temporary injunction to restrain the de- 
fendant from committing the injury com- 
-plained of. This is a temporary injunction 
as contemplated in 8. 53 of the Specific 
Relief Act. Order XXXIX,r. 2 does not 
‘authorise a Court to grant a mandatory in- 
junction such ‘as is described in s. 55 of the 
‘Specific Relief Act under the Ohapter of 
Perpetual Injunctions. In Rasul Karim v. 
‘Pirubhai Amirbhai (1) Beaman, J., has dis- 
-cussed the principle at length with refer- 
ence to English case-law but Indian Oourts 
are simply governed by the plain provision 
of O. XXXIX, r. 2. As Shah, J., observes in 
the same judgment, Courts must actin strict 
‘conformity with the provisions of the O. P. 
O., though whether & mandatory injunction 


would conform with O. XXXIX, r. 2, hejpre-' 


fers not to discuss. In Kandaswamt Chetti v. 
Subramania Chetti (2) a Bench of this Oourt 
declined to adopt the opinion of Beaman, J., 
.and found that temporary injunotions as 
defined by s.53 of the Specific Relief Act 
-do not exclude injunctions of a mandatory 
nature. This seems evident, An injunc- 
-tion restraining a person from causing an 
injury, may, from the very circumstances 
of the case, be of a mandatory nature and 
an excellent example is afforded in Champ- 
sey Bhimji & Co. v. Jumna Flour Mills Co. 
3 


Tt is not, however, correct to say that in 


1) 34 Ind. Oas. 625; 38 B. 381; 16 Bom. L. R. 


(2) 41 Ind. Cas. $84; 41 M. 208; 6 L. W. 140; (1917) 
JW. N.501; 33 M. L. J. 448. 
(3) 38 Ind. Osa. 121; 16 Bom. L. R. 696. 
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Israil v. Shamser Rahman (4) the Óourt 
-ordered the defendant fo-pull'down an erec- 
„tion. On page4t5*, their Lordships remark 
‘that if a restraining injanction were dis- 
obeyed they would, if necessary, direct that 
the building so erected in contravention of 
the order be taken down but they passed 
no such order. In Champsey Bhimji & Co. 
.v. Jumna Flour Mills Co, (3) the injunction 
in question was a restraining injunction 
and the judgment of Heaton, J., seems to 
conform with the opinion of the Madras 
Bench. Ifa restraining injunction involves 
the effect ofa mandatory injunetioh itis 
not illegal on that account. In the same 
Bombay case Macleod, J., suggests at’ page 
5897 that a Court granting a mandatory in- 
junction might act under s. 151, O. P. O. 
herefore, it is plain from’ the Statute itself 
that a Oourt acting under O. XXXIX, r. 2 
canonly grant an injunction restraining the 
defendant from committing injury. It is 
no answer to such injunction that in effect 
the defendant is-compelled to perform cer- 
tain acts which ordinarily would be subject 
of a mandatory injunction. And if for some 
reason the Oourt finds it necessary to issue 
a temporary mandatory injunction it cannot 
be said that such an injunction is beyond its 
inherent power, but it should not act under 
O. XXXIX, r. 2. The present case affords a 


"good exampleofwhy O. XX XIX, r. 2has been 


restricted to restraining orders. The counter- 
petitioners only want to. enforce their 
alleged right of drainage and it is immate- 
vial to them how the petitioners carry off 
-the water. Suppose that the petitioners 
had planted cocoanuts along this re-claimed 
-channelit would be & most unwarrantable 
interference with rights to insist that the 
water should be carried off in no way except 
by destroying their plantation. But if it-so 
happened as with the road in Champsey 
Bhimjt d Co. v. Jumna Flour Mills Co. (3) 
that the proper restraint oquld only be 
caused by the destruction of the defendants’ 
work and he had no alternative method of 
‘obeying the -injunction it would nonethe- 
less be enforceable. . 

In this, case, a mandatory injunction 
‘should not have been issued and the lower 
Oourt's order must be altered to an order 
restraining plaintiff from preventing the 
customary flow of drainage water through 


(4) 31 Ind. Oas. 861; 41 C. 486, 18 O. W. N. 176; 19 
Q. L. J 41. 


. 0184 1 , 
{Page of 16 Bom. L, BEd] ; 
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guit. , . 
The petitioner succeeds in the main and 
may have his costs throughout. 
v. N. Y. Petition allowed. 


—— 


ALLAHABAD HIGH COURT. 
First Civit APPHaL No, 274 oF 1923. 
. November 9, 1926. 
Present:—Mr. Justice Lindsay and 
' Mr. Justice Salaiman. 
RAM DAYAL AND orHars—Daranpants— 
APPELLANTS 


versus < 

Musammat SARASWATI AND ANOTHER— 

RU aa jer Bana lak 
8 ief Act (Io ,5. 9— 

Bel ce onset tae one ui months of dispos- 

session, maintainability | of— Trusi— Suit to recover 

? riy — Assertion of proprietary title by trustee, 

effect of. 


, K person who has been ousted by a trespasser from 
the possession of immoveable property to which he 
had merely a title, is not debarred from 
bringing a suit for ejeotment on the basis of his 
pe, title even after the pe NG 
: the date of disbossession. [p.571, ool 1.) 

Walt Ahmad Khan v. Ajudhia Kandu (1), follow- 
ed. 


Lachman v. Shambu Narain (2), distinguished, — 
Assertion of proprietary title does not disquali- 


iy a trustee pos ee a kag 
perty a ireapüsger. A , co 
Akaya Chariar v. Evalappa Mudaliar (3), dis- 
iret appeal from a decree of the Sub- 
ordinate Judge, Agra, dated the 30th of 
April, 1923. 
Dr M. L. Agarwala, Dr. S. N. Sen and 
Mr. Panna Lal, for the Appellants. > __ 
Messrs. B. E. O'Conor and N. P. Asthana, 
for the Respondents. 
. JUDGMENT.—This is a defendants’ 
appeal arising out of a suit for a declara- 
tion of title and in the alternative for 
possession aS trustees over four items of 


was that these pro- 


the father of Musammat Saragwati 
,on whom it had devolved through a line of 
spiritual ancestors, that Salig Ram made 
a .Williof these properties on the 28th of 
Juné, :1895, in favour of Musammat Saras- 
wati. and later on on the 5th of November, 
‘1905, gifted them to her. Plaintiff No. 2 
joiued-in the suit on the basis of the last 
mentioned gift. The reliefs claiméd by 
the plaintiffs were two-fold. In the first 
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place a declarstion was asked for that they 
were owners of the entire estate and that 

_the defendants or the public had no right 
of interference with it. In the second 
place it was prayed that even if any por- 

. tion of the properties: be declared tò be 


, endowed property the plaintiffs should be 


granted possession as managers and mut- 


" wallis. 


The plaintiffe. alleged that Salig Ram 
and after bim the plaintifs had been in 
peaceful and undisturbed possession up to 
the 8th of November, 1921, when the de- 
fendants forcibly took possession of the 
'temple and the other properties and turned 
out the plaintifs’ servant Jagannath. 

The defendants, on the other hand, denied 

ab any ofthese properties was the private 
property of the plaintiffs and pleaded that 
they .were a public trust. It was not dis- 
puted that the defendants had taken for- 
cible possession of these properties, but 
it was urged that the plaintiffs had com- 
mitted a breach of trust and had proved 
themselves incompetent with the result. 
that the defendants with the assistance 
of the "punches", who were alleged to have 
an interest in the trust property, dispossess- 
ed them. 

The learned: Subordinate Judge has 
found that all the items of the properties 
in dispute are the properties of the plaint- 
iffa which they have acquired from Balig 
Ram. He has accordingly decreed the 
claim in toto. i : 

The properties in dispute consist of four 
items. Item No 1 is the temple of Sri Ram 
: Chandraji Maharaj situate in Qasba Feroz- 
abad. Item No. 2 consists of house pro- 
perty adjoining the temple, Item No. 1. 
Item No. 3 consists of six shops to the 
‘south of the temple situate in the same 
Qasba. Item No. 4 is 17 bighas odd of 
muafi land situate in Mouza Ferozabad 
Mohammadpur Gajmalpur. i 

"That the plaintiffs were forcibly dis- 

d by the defendants admits of not 
the slightest doubt and isin fact not ,de- 
nied on behalf of the defendants, The 
statement of one of the defendants Ram 
Dayal was taken before the plaintiffs’ evi- 
dence commenced, and he admitted that 
the defendants’ possession prior to the 
institution of the suit had not been for 
more than 5 or6 months. As a matier of 
fact, the statement of Jagannath the pleint- 
iffs' servant is, to the effect that he was 
_turned out by the defendants and a number 
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of other persons about “November 1921 
shortly before the suit was brought. We 
have no doubt that his statement is cor- 
rect inasmuch ad it is fully corroborated 
by the report which he made to the Police 
„and the telegram which he sent to his 
master Lachchman Das, On the 8th of 
November, 1921, he did make a report that 
forcible possession of the temple , had been 
taken and that he had been turned out by 
the defendant and members of his party 
and onthe same day he sent a telegram 
to that effect addressed, to Ohintamon, the 
father of plaintiff No. 2. 
“The plaintiffs, however, did not bring a 
suit unders.9 ofthe Specific Relief Act 
on the ground of possession They claim- 
ed a declaration of title. The parties have 
accordingly led evidence on the question of 
title and the Court below has gone into 
this question at some length. The judg- 
ment, however, is not very satisfactory and 
we find it difficult to agree with the greater 
part of the findings. 

The plaintiffs’ claim that the templeand 
properties" appertaining thereto are the 
private properties of the plaintiffs cannot 

e sustained. This temple is the only 


temple of Sri Ram Ohandraji in Qasba 


Ferozabad and it is admitted that the 
public of Ferozabad do come to this tem- 
ple generally and also attend in large 
numbers on the occasion of the Ram Naumi 
festival Great reliance was placed on be- 
half of the plaintiffs on a sanad granted 
by the Maharaja of Gwalior about the 
year 1792 in order to show that this was 
the private property of the plaintiffs’ spiri- 
tual ancestor Asa Ram. The genuineness 
of this document was challenged by the 
defendant, but after examining it we are 
satisfied that there is no good und for 
not presuming it to be genuine. The sanad 
appears to be quite genuine. This doou- 
ment, no doubt, shows that 20 bighas pukhta 
of land revenue- were given by the 
Maharaja to Asa Ram, the priest of the 
Thakurdwara, for maintenance by way of 
a charitable gift. Even this sanad shows 
that the Thakurdwara existed prior to this 

rant. If this document had stood by 
itself there might have been some difficulty 
in holding that this was an express de- 
dication to the Thakurdwara iteeif. There 
is no doubt, however, that the .grantee 
treated this grant asa grant to the temple 
itself. This is fully borne out by the 
parwana granted by the same’ Maharaja 


BAM DAYAL V. SARASWATI. 


569 


about a year afterwardsin which it is re- 
cited that Asa Ram Brahman was claiming 
an allowance of eight annas in the revenue 
for himself and 20 bighas of land as having 
been granted for the expenses of Tha- 
kurdwara. A clear distinction was drawn 
between the personal allowance to Asa 
Ram and the grant of the 20 bighas of land 
for the expenses of the Thakurdwara. On 
the premises there is a stone slab contain- 
ing an inscription to the effect that the 
Maharaja of Scindhia had in 1850 S. dedi- 
cated 20 bighas pukhta ofland in favour 
of Sri Ram Chandraji. This inscription 


also shows that the 20 bighas of muafi land ` 


granted by the Maharaja had been dedicat- 
ed to Sri Ram Ohandraji. Another strong 
piece of evidence in favour of the defend- 
ants’ contention is the entry in the wajtb-ul- 
arz of the year 1877 prepared ata time 
when Salig Ram was alive. Paragraph 2 
of the wajib-ul-arz clearly states that the 
muafi land in the name of the temple was 
under the sarbarakar-ship of Salig Rom the 
pujari ofthe temple and that the sarbara- 
ka: had no power to make a transfer by 
sale or mortgage. Thesame statement is 
repeated inthe khasra abadi of that year. 
It is the temple which is entered in the 
column of the proprietor. Similarly in the 
khewat of 1877, of which the plaintiffs only 
produced an extract but the defendants 
have produced a fuller copy, there is a note 
to the effect that Salig Ram the pujart was 
the pujari of the temple and sarbarakar 
and had noright to transfer the property 
by.means of sale or mortgage. The pro- 
perty was there also entered in the name 
of the temple. 

We may note that Mr. Conybear in Vol. 7 
of his Historical Account of the N. W. P, 
of India at page 740 noted that at Feroz- 
abad there was a temple dedicated to Sri 
Ram Ohandraji built by Dyli Ohand Brah- 
man, In the Gazetteer of the Agra District 
at page 274 the same statement is repeated. 
It is admitted that there is no other tem- 
ple in Ferozabad dedicated to Sri Ram 
Ohandraji. ; 

Even the plaintiff No. 1 and the father 
and guardian of plaintiff No. 2 have ad- 
mitted and treated the muafi property as 
trust property. When Salig Ram died in 
1905 an application was made for muta- 
tion of names by the plaintiffs in their 
private capacity for entry oftheir names 
as proprietors. An objection, was raised on 
behalf of some of the residents that the 
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property was trust property. Instead of 
"pressing their case thaf the property was 
their property the plaintiffs got their ap- 
plication amended and the name of the 
temple was entered as proprietor and their 
own names as sarbarakars. This entry has 
‘continued ever since then and the plaiat- 
iffs have never repudiated their position 
as sarbarakars. 

As regards part of the house property 
which is included in Item No. 2 there is 
‘a sale-deed of the 21st of March, 1858, under 
which: 107 square yards of land were pur- 
chased for -the Thakurdwara (temple) The 
boundaries given in the sale-deed tally ex- 
actly with those of the property described 
‘as Item No.2 The evidence of the plaint- 
'iffa' witness Makundi Lal shows that Baldeo 
‘Prasad was the grandfather of Hiraman 


^ -whose house ia now on the west side. The 


"western boundary in the deed of sale is 
‘shown as the house of Baldeo Baqqal. 


. The eastern boundary is a Shivala which 


‘exists’ at present. On the north there is 
‘admittedly a lane. The southern bound- 
ary of the property acquired is the Thakur- 
"dwara of Ram Ohandraji. 
' Weare, therefore, satisfied that the por- 
tion of the house property other than the 
temple and the shops was acquired by the 
Thakurdwara through Baba Mohan Das 
Bairagi and not by the plaintifs’ ancestor 
‘in his private capacity. The treatment of 
-theae properties by Salig Ram also goes to 
show that they were regarded as proper- 
ties appertaining to the temple. With the 
exception of a half-hearted assertion in the 
Will of 1895 and a clear assertion of title 
in the gift of 1905 made by Salig Ram 
there is nothing to show that he ever put 
‘forward his own proprietary right in these 
properties. The learned Subordinate Judge 
“has not attached due weight to all this 
documentary evidence which is really all 
-on one side. There are, no doubt, some 
leases and counter-leases by and in favour 
of Salig Ram, but they are in no way in- 
consistent with Salig Ram's possession as 
-trustee of a atrust property. We are, 
therefore, satisfied that neither the temple 
nor the house property No. 2 appertaining 
thereto nor the muajfi property is the 
private property of the plaintiffs. 
As regards the shops the plaintiffs' case 
“stands on a different footing. Even Ram 
Dayal defendant admitted that these shops 
' were built by Salig Ram about 30 years 
ago. The defendants’ case was that they 
[PS ` CES E: z 
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were built either out of the income of 
the temple or by public subscriptions. 
The defendants’ witnesses, however, are 
unable to show that any subscription was 
really raised for this purpose, that 
they suggest is that money was borrowed 
by Salig Ram from creditors and later on 
it was paid out of subscriptions. There 
is no satisfactory evidence to show either 
that any large sum was actually raised 


‘by subscription or that any one contributed 


towards the construction of these shops. 
None of the defendants admittedly did go. 
The defendants’ witnesses are not even in 
& position to suggest that any of the so- 
called “punches,” who are after all a self- 
constituted body, ever contributed a farth- 
ing towards the construction of these 
shops. The only circumstance relied upon 
by the defendants is that these shops are 
adjacent to the properties wi E to 
the temple and areon either side of its 
main gate. This -circumstance by itself 
cannot be conclusive. There was nothing 
to prevent Salig Ram from building shops 
of his own. Bothin the Willand in the 
gift he clearly asserted that these shops 
were his exclusive property and had been 
exclusively built by him alone. Some rent 
notes relating to these shops also show 
that he was in possession of these shops 
and realised the rent. There are also two 
documents which strengthen the plaintiffs’ 
case as to the proprietary interest in these 
shops. In 1708 some land in front of an 
existing shop and close to the Thakurdwara 
was purchased by Asa Ram in his own 
right. After the lapse of 200 years it is 
not now possible to identify this property 
with the property in suit, but it does show 
that Asa Ram was acquiring some land in 
his own right. In 1831 a claim was put 
forward by one Fakir Ohand against Asa 
Ram's representative with reg to three 
houses. This representative urged that 
these houses had been gifted to Asa Ram 
and had remained in his posseasion for a 
long time. It is not possible to identify 
this property because no boundaries are 
given but the rubkar of the Criminal Court 
shows that the.three houses were infact at 
thet time used as three shops. It is not 
suggested that there were any other shops 
which were in the possession of Asa Ram. 
The oral evidence adduced on behalf of 
the defendanta to show that these were 
built out of the income of the temple is 


‘absolutely worthless. We must, therefore, 
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uphold the finding of the learned Subordi- 
nate Judge that these sir shops which 
were admittedly built by Salig Ram are 
not trust property and must be deemed to 
belong to the plaintiffs as Salig Ram's re- 
presentatives. 

‘As regards the temple, the muaf land 
and the house it seems tous wholly un- 


necessary in this case to decide whether' 


they are held under & public. trust or a 
private trust. As remarked previously the 
plaintiff came to Oourt with an alterna- 
tive case that these properties were a pri- 
vate trust. The defendants have taken 
possession of these properties forcibly and 


are, trespassers. They have absolutely no: 


right to dispossess the plaintiffs who had 


been in peaceful possession for a very long 
number of years. We do not, therefore, 
think ‘that this is a proper suit in which 
the question of the true nature of the 
endowment should be determined finally. 
In a properly constituted suit brought by 
public persons having a real interest in 
the endowment the question whether the 
property is of a public or a private nature can 
be determined thereafter. This point, there- 
fore, we leave open. 

We are clearly of opinion that even if 
the property is a public trust and not mere- 
ly a private trust the decree for posses- 
sion in favour of the plaintiffs must be 
maintained. The suit, no doubt, was not 
brought under s. 9 of the Specific Relief 
Act but, ag it was pointed out by the Fall 
Bench in the case of Wali Ahmad Khan v. 
Ajudhia Kandu (1) “even independently 
of s. 9 of the Specific Relief Acta person 
who has been ousted by a trespasser from 
the possession of immoveable property to 
which he had merely a possessory title, 
is not debarred from bringing a suit in 
ejectment on the basis of his possessory 
title even after the lapse of six months 
from the date of disposseesion." The re- 
cent Full Bench case of Lachman v. Shambu 
Narain (2) is clearly distinguishable in- 
asmuch asit was found in that case that 
the defendants had actual title to the pro- 
perty of which they had forcibly taken 
possession from the plaintiffs, Banerji, J., 
at page 1085* remarked: “Of course, in some 
instances previous possession may afford 
evidence of title and where the defendant 


(1) 18 A. 537; A. W. N. (1891) 196; 7 Ind. Dec. (x. s.) 
s ; i 


0. 
(2) 7 Ind. Cas. 495; 7 A. L. J. 1078; 33 A. 174. 
“Page of T A L. [Ed] EH 
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is a trespasser and the plaintiff was in 
continuous and. peaceful ‘ possession he 
would be entitled to retain such  posaes-' 
sion.” We, therefore, think that in justice 
and equity the plaintiffs must be restored 
to the possession of these properties, 

The last contention urged on behalf of 
the appellants is that in view of the as- 
sertion of proprietary title made by the 
plaintiffs in the plaint they have disqualifi- 
ed themselves from any right to obtain 
possession. Reliance was placed on the 
Privy Oouncil case of Srinivasa Chariar v. 
Evalappa Mudaliar (3). That cage, in our 
opinion, has no application for it was a 
suit brought under s. 920f the O. P. O., 
by persons interested in trust property 
against trustees who by reason of their 
assertion of private rights were found to 
be disqualified and fit to be removed, 
The present case is not a suit under a. 
92 and the question of the plaintiffs hav- 
ing committed any breach of trust or not’ 
does not arise. 

We accordingly uphold the decree: for: 
possession passed by the Subordinate Judge 
with this modification that we dismiss the 
plaintiffs! claim for declaration of proprie- 
tary title with regard to items Nos. 1, 2 and 
4 mentioned in the plaint, but we do main- 
tain the declaration given by the Court 
below with regard to item No. 3. The 
decree for possession of the entire pro- 
perty is maintained. We maintain the 
decree for costs made by the Court below 
but we direct that the parties should 
bear, their own costs of this appeal. 

A. N. A. Decree modified. 


(3) 68 Ind. Cas. 1; 49 L A. 237; 31 M. L ; 
L W 247: 45 M. 565,43 M. L J uq 
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Section 16 of the Contract Act not only defines 


undue influence but also enables the Court to draw 
the presumption of undue influence in certain cases. 


574, œl I. 
Pe the cass 1, ifta or settlements, where the donee 
or the settles, is shown to have been a person in 
teal or apparent authority or in a fiduciary relation- 
ship to the donor or settlor or where the donor or 
settlor's mental capacity ia temporarily or permanently 
affected by reason of age, illness or mental or, bodily 
distress, the onus is upon the donee or the settlee to 
prove that the gift or settlement was not brought 


undue influence. [p. 575, col 1.) 
nr | has such tu en over &nother that 


by means of that influence he reduces the will of the 
other to his subjection, whatever may be the nature 
of the influence, spiritual, moral, social, or any other 
influence then it 18 such coercion as is sufficient to 
constitute undue influence. lp 515, col 2.] 

Not only should there be evidence of general undue 
influence but there should be specific evidence that 
the transaction in question was brought about by 
undue influence in order to make it voidable. [p. 575, 
col 2, p. 578, ool. 1.) . 

Where there is no proof of any fiduciary relation- 
ship between the perties and there is no specific 
ex dune of undue influence a transaction cannot be 


set aside as being voidable  [p. 576, col 2. 
Although the question whether a document was 


executed undue influence is a question of fact, 
the High Gourt can interfere in second appeal where 
there 18 no evidence to support a finding of undue 


i ce. . 572, ool. 2 
Ve Sm aside a document as being voidable 


on the und that it was executed under undue in- 
fuentes govarnad by Art. 91 of Sch. I to the Limi- 


ion Aot. . 511, col. 2] 
Saar E against a decree of the 


Court of the Subordinate Judge, Vellore, 
in A. 8. No. 18 of 1923, (A. 8. No. 189 of 
1922, on the file of the District Oourt North 
Arcot), preferred against that of the Oourt 
ofthe District Munsif, Ranipet, in O. 8. 
No. 700 of 1919. 

Mr. T. V. Venkatarama Ayyar, for the 

ellanta. 

is S Subramania lyer, for the Re- 
spondents. ; 

JUDGMENT.—The plaintiff's suit is 
for the possession of her husband's pro- 
perty and for a, declaration that a gift-deed 
and a settlement deed executed by him in 
favour of defendants Nos. 1 and 2 were 
invalid as they were executed under undue 
influence. The District Mungit granted a 
decree to the plaintiff in respect of Er. IV, 
the gift deed and dismissed the suit as 
regards the sattlement deed in favour of 
the 2nd defendant. The plaintiff appealed 
against the judgment of the District Munsif 
and the Subordinate Judge dismissed the 
appeal agreeing with the District Munsif 
that Ex. IV was executed under undue in- 
fluence. The defendants have preferred 


this second appeal, 
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Mr. T.V. Venkataramier for the appellants 
contends that there is no evidence of undue 
influence in the case and the lower Courta 
were wrong in recording a finding on the 
point without evidence. 

Mr. Subramania Iyer on the other hand 
contends that the question of undue in- 
fluence is one of fact and both the Oourts 
having found that there was undue influence 
when Ex, IV was executed, it is not open to 
this Oourt to go behind the finding. No 
doubt the question, whether there was 
undue influence or not and whether the 
document was executed under undue in- 
fluence or not is a question of fact. Butit 
is open to this Court to examine the evi- 
dence to see whether there is any evidence 
to support the finding. If there is no evi- 
dence then this Oourt would surely inter- 
fere with the finding of fast. 

The facts proved in evidence are these. 
The plaintiff's husband, an old and feeble 
man, was anable to manage his own affairs 
for a number of years, The lst defendant and 
Venkaji Ammal, his wife, lived with the 
deceased and looked after him and his 
affairs. The plaintiff being said to be con- 
genially deaf was unable to, managé the 
affairs of her husband. Subbier executed 
a deed of settlement Ex. B on 21et May, 
1209, settling some property upon the 2nd 
defendant, the son of the lst defendant aid 
Venkaji Ammal. He also executed a Will, 
Ex. C, on 24th September, 1909, bequeath- 
ing his property to his wife the plaintiff, 
and to’ Venksji Ammal, the wife of the lat 
defendant. There is evidence to show that 
some years afterwards the lst defendant re- 
moved his wife from the house of Bubbier 
and went and lived in his own village 
which is at some distance from the village 
of Subbier. Subbier was helpless, and 
finding that the 1st defendant and Venkaji 
Ammal had disappointed him after géttin 
the settlement- deed and the Will executed, 
he executed Ex. D dated 2nd October, 1913, 
revoking or cancelling the settlement déed 
Ex. B, dated 21et May, 1909. He also exe- 
cuted Ex. D-1, on 3rd October, 1913, revok- 
ing or cancelling the Will dated 24th May, 
1909, Ex. O. He executed Ex. Eon 3rd 
October, 1913, in favodr of one Ohinnasami 
Ayyar alias Veeraraghava Iyer stipulatin 
for Chinnasami Iyer looking after him Bud 
his wife, and in consideration of his pro- 
tecting him and his wife, he should on his 
demise enjoy the ancestral and self-acquir 


ule 
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worth Rs. 500 and after the demise of his 
wife he should enjoy some more properties 
mentioned in B Schedule thereto worth 
Rs. 500. Subbier was evidently anxious to 
have the lst defendant and his wife to look 
after him and the evidence is that they 
went back to his house about the end of 
1913 or the beginning of 1914. On the 17th 
April, 1714, Bubbier executed the settlement 
deed, Ex. III, in favour of the 2nd defendant 
and Ex. IV, the gift deed, in favour of the 
Ist defendant. The lst defendant and his 
wifelived in Subbier's house and looked 
after him till his death about 4 years after- 
wards. Besides the evidence that Subbier 
was an old man and was in need of assist- 
ance to look after him, his wife and his 
affairs there is no evidence to show that the 
let defendant or hia wife Venkaji Ammal 
had so much influence over Subbier as to 
bein a position to exercise undue influence 
oyer him. Subbier had to get the help of the 
lst defendant to look after his affairs and 
88 his wife was deaf and incapable of 
managing his family affairs he required the 
help of the ist defendant's wife who was 
his wife's sister. The mere fact that Sub- 
bier found the help of Venkaji Ammal 
necessary for the proper management of his 
affaira js not by itself quite sufficient to 
enable the Court to presume that Venkaji 
Ammal was ina position to dominate the 
will of Subbier. Asuggestion was made 
ht a late stage of the case that Subbier had 
improper relations with Venkaji Ammal. 
If that was a fact there was every reason for 
Subbier for making over his property to 
his mistress. But the evidence on record 
does not justify any such suggestion. Sub- 
bier was an old man and Venkaji Ammal 
was his wife's sister and he had no child of 
his own and hie wife was incapable of 
managing his family affairs and so he got 
his wife's sister and her husband to live in 
his house and look after his affairs. It may 
be that the lst defendant stipulated for a 
substantial benefit for himself inasmuch as 
he was obliged to give up hia own village 
and to go to Subbier's village and live with 
him. But that by itself would not consti- 
tute undue influence. The learned Sub- 
ordinate Judge in para. 14 of his judgment 
saya "I could not see how the influence 
which resulted in-depriving the plaintiff 
eyen of her maintenance and the right of 
residence can be called influence other than 
"undue." The plaintiff on account of her 
incapacity ‘appears to have allowed her 
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sister to manage the family affairs, who 
taking advantage of this, arranged: to get 
Exs. III and IV in the names of her hus- 
band and her son." The fact that the 
plaintiff's maintenance was not provided 
for in either of the deeds is not by itself 
sufficient to hold that they must have been 
executed under undue influence. 

Section 16 of the Indian Oontract Act 
defines what is undue influence: “A con- 
tract ig said to be induced by ‘undue in- 
fluence’ where the relations subsisting be- 
tween the parties are such that one of the 
parties is in a position to dominate the 
will of the other and uses that position ta 
obtain an unfair advantage over the other." 
Do the facts in this case establish that 
Venkaji Ammal and the lst defendant 
were in & position to dominate the will of 
Subbier? Granting that their presence 
was indispensable for the comforts of Sub- 
bier and that the Ist defendant and Ven- 
kaji Ammal stipulated fora substantial if 
not the whole of Subbier’s property being 
given to them would that alone besufficient 
to make the transaction voidable by reason 
of undueinfluence? Aman may pay a big 
price for anything that he wants and if he 
wants the assistance of a particular indivi- 
dual he may have to pay a fancy price to 
secure the help of that individual and 
however foolish or inconsiderate the man 
may be in attaining his selfish enda, a 
Court of Equity would not relieve against 
his own indiscreet, foolish or reckless acta. 
The Court of Equity will relieve a man only 
where he is unable to exercise his free 
will owing to his being under the domina- 
tion ofa more powerful will or where he 
is tricked or cheated by the person who 
obtained some advantage or benefit from 
him, In this case is there any evidence to 
show that Subbier was not a free agent at 
the time when he executed Exe. IIl and IV. 
Itis vaguely said that he waf not in his 
senses and that he ran about without. 
clothes and go on. But the evidence on 
this point is not satisfactory. If he was 
non compos mentis and was unable to know 
the effect of what he did then the transac. 
tion would not be valid. But there is no 
evidence to show that Subbier was either 
mad or that his mental capacity was such 
asto disable him from knowing what he 
was doing. No doubt he was not making 
any provision for his wife. That, no doubt 
isa circumstance to be taken along with 
other circumstances in consideriüg whether 


514 
there was undue influence or not; but that 
alone by itself is not sufficient to make 
the transaction voidable as having been 
brought &bout by undue influence. 

A large number of cases on the question 
of undue influence have been cited before 
me, but I will examine only a few of them 
to see what is necessary to prove in order 
to make out undue influence. So far as 
the Indian Law is concerned s. 16 of thé 
Indian Contract Act not only defines undue 
influence but it also enables the Court to 
draw the presumption of undue influence 
in certain cases, "E 

Section 16 (a): “A person is deemed to 
be ina position to dominate the will of 
another where he holds a real orapparent 
authority over the other or where he stands 
in a fiduciary relation to the other, or 
(b) where he makes a contract with a person 
whose mental capacity is temporarily or 
permanently affected by reason of age, 
illness, or mental or bodily distress.” This 
case does not come within cl. (a) or (b) of 
s. 16 (2) of the Indian Contract Act, for 
neither Venkaji Ammal nor the lst defend- 
ant had any authority over Subbier nor 
were they in fiduciary relationship with 
him and it is not proved that Subbier's 
mental capacity was ever either temporarily 
or permanently affected by reason of age, 
illness or mental or bodily distress. His 
executing & Will anda settlement deed in 
1909 and cancelling them in 1813 and exe- 
cuting another document in favour of a 
stranger, Ex. E in 1913 are said to be evi- 
dence of his mental capacity but I do not 
think that the execution of these docu- 
ments show any mental incapacity on the 
part of Subbier. On the other hand, it 
shows that the man was anxious to secure 
proper management of his property and 
fully believing that the Ist defendant 
would help im he made certain disposi- 
tions but when he was disappointed by the 
lst defendant and his wife he straight away 
revoked the deeds executed in their favour 
and disposed of the property in favour 
of a etranger and when the persons for 
Whom he really entertained some regard 
were willing to go back to him, he revoked 
all his previous deeds and executed the said 
deeds 1n their favour. 

In Alleard v. Skinner (1) the facts were 
these:—A was introduced by N, her spiritual 
director and confessor, to S, the lady su- 

(1) (1887) 36 Oh. D. 145; 56 L. J. Oh. 1059; 57 Ù. 
T. 61; 36 W. R. 251. 3 
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perior of the sisterhood, and became an 
associate of that society, N, was one of 
the founders also a spiritual director and 
confessor of the society, a protestant institu- 
tion known as “The Sisters of the Poor” 
a voluntary association of ladies who resided 
together in Mark Street, Finsbury and 
devoted themselves to works of charity 
under the direction of Miss Skinner. In 
April, 1870, Mrs, Allcard became a novice. In 
August, 1871, she became & professed mem- 
ber of the society and bound herself to 
observe, inter alia, the rules of poverty, 
chastity and obedience. In March, 1870, 
she, after becoming a postulant made a 
Willleaving allher property to the confessor 
and she made over 2 cheques amounting 
to £1,050 in 1871 and in July 1874 some 
preference stock for about £937-10-0. On 
the 8th July, 1874, ordinary stock for £3,943. 
On the 28th March, 1876, eleven preference 
shares valued at £990. In May, 1879, Mias 
Alleard left the society. She revoked her 
Will and claimedthe return of her property 
in 1885. Mr. {Justice Kekewich dismissed 
her suit. On appeal Cotton, L. J., held 


‘that she was entitled to set aside the trans- 


fer as she was made to part with her pro- 
perty under undue influence. Lord Lindley 
who delivered a long and exhaustive 
judgment held that there was no undue 
influence at the time when the transfer was 
made, After referring to the leading 
cases on the subject hesums up the law 
thus “these are cases in which there has 
been some unfair and improper conduct, 
some coercion from outside, some over reach- 
ing, some form of cheating, and generally 
though not always some personal advantage 
obtained by .a donee, placed in some close 
and confidential relation to the donor.” 
“The second group consists of cases in which 
the position of the donor to the donee 
has been such that it has been the duty 
of the donee to advise the donor, or even 


'to manage his propetty for him. In ‘such 


cases, the Court throws upon the dones 
the burden of proving that he has not 
abused his position and of proving that 
the gift made to him has not been brought 
about by any undue influence on his part.” 
In the case of Alicard v. Skinner (1) 
though the plaintiff was at that time a 
member ofthe sisterhood and though ac- 
cording to the-rules she had taken the 
vows of poverty and made agift of the 
property to the confessor yet Lord Lindl 
and Bowen, L. J., held that there was no 
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evidence of undue influence." There is & 
difference between the case of Wills and 
the cases of contracts or gifts or settle- 
ment deeds as regards the burden of proof. 
In the case of Wills, it is for the person 
who impeaches the Will as having been 
executed under undue inflaence to set up 
and prove it. Batin the caseof gifts or 
settlements where the donee or the settlee, 
if such an expression might be used, is 
shown to have been a person in real or 
apparent authority or in a fiduciary relation- 
Bhip to the donor or settlor or where the 
donor or settlor’s mental capacity was 
temporarily or permanently affected by 
reason of age, illness, or mental or bodily 
distress, the onus is upon the donee or the 
settlee to provethat the gift or settlement 
was not brought about by undue influence, 
There are quite a number of relationships 
which come, within the rule laid down in 
B. 18, al. 2 (a) and (b) of the Indian Contract 
Act, such as that of Attorney and Olient, 
Doctor and Patient, Confessor and Penitent, 
Guru and Syshya and others, too numerous 
to enumerate here. lt is unn in 
this connection, to consider in detail the 
cases in Boyse v. Rossborough (2) and Win- 
grove v. Wingrove (3). 

‘Mr. T. V. Venkataramier urges strongly 
that in order to constitute undue influence 
there must be coercion. He relies upon 
the observation of Sir James Hannen, Pre- 
Bident of the Probate Division in Wingrove 
v. Wingrove (3): “To be undue influence 
in the eye of the law there must be—to 
sum it up, in a word—ooercion....It is only 
when the will of the person...is coerced into 
doing that which he or she does not desire 
to do, that it is undue influence.” Ooer- 
cion as used by Sir James Hannen should 
not be understood in thesense in which 
it is used ins. 15 of the Indian Oontract 
Act, Section 15, Indian Contract Act, defines 
coercion as thecommitting or threatening 
to commit any act forbidden bythe Indian 
Penal Code or the unlawful detaining or 
threatening to detain any ,property to the 
prejudice of any person whatever with the 
intention of causing any person to enter 
into an agreement.” Ooercion as used in 
the English cases with regard to undue 
influence must be understood as meaning 
that the person coerced is not able to 

ercise bis free volition owing to the 

) (1857) 10 E. R 1193; 6 H. L. O. 3; 20 L. J. Oh. 

;3 Jur. (x. &) 373; 5 W. R. 414; 108 R.R. L 

(1888) 11 P. D. 81; 58 L. J. P.7; 34 W. R. 200; 
pO J. P.-56 
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domination ofthe will of some other person. 
lt is not necessary thatithe coercion should 
be by threat of or by committing any act 
forbidden by the Indian Penal Code or by 
unlawfuldetention, etc. If & person has 
such influence over another and by means 
of that influence reduces the will of he: 
other to his subjection, whatever may be 
the nature of the influence, spiritual, mo al 
social or any other influence then itiss ch 
coercion as is sufficient to constitute ui lue 
influence. 

In Rajarajeswara Sethupathi Averyul v. 
Kuppusami Iyer (4) the Madras High Court 
declined to set aside a deed which was 
executed by thelate Raja of Ramnad and 
it was not proved that the document was 
executed under undue influence. Justice 
Sadasiva Iyer observed at page 481* “From 
the evidence, I am clear that the let defand- 
ant’s position towards the late Rajah was 
notsuch that the Rajah's volition could be 
overborne by or could be sybjected to the 
domination of the Ist defendant's will. 
Undue influence and coercion were not 
clearly distinguished in the old English 
Law and though there is a well defined 
distinction now, the two are similar in this 
respect that their legal effect in makin 
transactions 'voidable depends on the will 
of the person subjected to either being 
influenced tosuch & degree as to lose itg: 
freedom.” In Ismail Mussajee Mookerdum 
v. Hafiz Boo (5) there was no evidence 
that the transaction was brought about by 
undue influence. Their Lordships of the 
Privy Council observed at page 784t “The 
mere relation of a daughter to mother, of 
course, in itself suggests nothing in the 
way of special influence or control. The 
evidence seems to their Lordships quite 
insufficient to establish any general case of 
domination onthe part of the daughter, 
and subjection of the mother, such as to 
lead toa presumption against any transaction 
between the two. With regard to the actual 
transaction in question, there ia no evi-. 
dence whatever of undue influence brought 
to bear upon them." Not only should there 
be evidence of general undue influence but 
there should be specificevidence that the 
transaction in question was brought about 


xd ki Ind. Cas. 352; 41 M. L. J. 474; (1921) M. W. 
(5) $3 0. 775; 10 O. W. N. 570; 3 A. L. J. 353: 
L9 484; 8 Ca. 
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by undue influence in order to make that 
transaction voidable. j 
Mr. Subramanis Iyer relies upon Earl of 
Aylesford v. Morris (^), Sital Prasad v. 
Parbhu Lal (T), Mannu Singh v Umadat 
Pande (8) and Parfitt v. Lawless (9) in 
respect of his position that Ex. IV was 
brought about by undue influence. In Earl 
of Aylesford v. Morris (6) the facts were:— 
The Earl of Aylsford who had attained 
majority but had no income of his own 
and had depended entirely upon the allow- 
ance made to him by bis father, which did 
not exceed £500 a year was said to have 
borrowed before he came of age money from 
one John Graham, a Solicitor; and 
Graham introduced him to the defendant 
Morris who paid Graham £3,000 and ad- 
vanced £ 3,800 to the plaintiff taking 
acceptance at 3 months for £3,000. Atthe 
game time an insurance for £6,000 on the 
plaintiff's life was effected and the first 
premium was paid by the plaintiff out of 
the money advanced. The Court held that 
there was undue influence at the time 
when the transaction in question was 
entered into. Inthe case of a money-lender 
who is able to dominate the will of an 
extravagant youth the Court would look 
into the transaction very carefully to see 
whetber itis vitiated by undue influence, 
Lord Selborne, Lord Ohancellor, observed: 
“The real truth is that the ordinary effect 
of all the circumstances by which these 
considerations are introduced is to deliver 
over the prodigal helpless into the hands 
of those interested in taking advantage of 
his weakness, and we 80’ arrive in every 
‘auch case at the substance of the condi- 
tions which throw the burden of justifying 
the righteousness of the bargain upon the 
party who claims the benefit of it.” This 
case had no application to the present case. 
In Sital Prasad v. Parbhu Lal (T) there was 
evidence “that when Gulab Kuar died leav- 
ing this property behind her, it by some 
means or another became known to the 
defendant that the plaintiff was the person 
who was entitled to that property, but 
tlt us was opposed by his wealthy rela- 


"s (1878) 8 Ch. A. 484; 49 L. J. Oh. 546; 28 L. T. 
: 21 W. R. 424. 
(T) 10 A. 585; A. W. N. (1888) 221; 6 Ind. Deo. 
"n. 8.) 360. 
- ME A. 583; A. W. N. (1890) 56; 6 Ind. Deo. (x. 8) 
1077. 

(8) (1873) 2 P. 402; 41 L. J, P. 68; 27 L. T. 215; 
21 W. R. 200^ . 
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tives; that he was helpless to resist them, 
being entirely without means, having up to’ 
her death subsisted on his sister-in-law'g 
charity, that he was a poor Brahman and, 
therefore, likely to be extremely suscepti- 
ble to the influence of the defendant, that 


‘knowing all these the defendant got the 


plaintiff to his house and kept him there, 

and that during the time the quarrels were’ 
going on between him and his relatives, he 

did find him with money, how much it does 
not appear, though it could not have been 
very large sum, for the purpose of instruct-: 
ing Pleadera to look after his interest in 
the mutation -proceedings.” ‘The matter, 
therefore, stands thus that the defendant 

a well-to-do Brahmin, with no apecial 
claim todo.so, was entertaining the plaintiff 
in his house under the circumstances des- 
cribed, and that first in the month of April, 

1885, a deed of sale of half of his property, 

and afterwards in December of the same 
year a deed of gift of the remaining half, is 
obtained from him with the result that he 
is left as poor as he was when he first 
came into the defendant's hands." 
Justice Straight who considered all the 
leading caseson the subject came to the 
conclusion, after an examination of the 
evidence that the deeds were brought about 
by the exercise of undue influence. 

The casein Mannu Singh v. Umadat 
Pande (8) does not help the defendant for 
on the facts it was found that there wasa 
fiduciary relation between the parties. 
The plaintiff wasa Ohatri by caste well 
advanced in years and that the defendant 
was his Guru or spiritual adviser,.a Brah- 
man held in high consideration in the 
locality where he resided. The gift com- 
prised the whole of the plaintiff's property 
and the only reason for its execution was 
the plaintiff's desire to secure benefits to 
his soulin the next world and his having 
heard the defendant recite the sacred book 
called 'Bagwat.' The Court held that having 
regard to the fiduciary relations subsist- 
ing between the parties, the improvidence 
of the gifts, the absurdity ofthe reason 
alleged for it and the principle recognised 
by 8.111 ofthe Evidence Act, the burden 
reste upon the defendant to show that the 
transaction was made without undue in- 
fuence and in good faith and in the ab- 
sence of such proof the plaintiff was entitl- 
ed toobtain a cancellation of the deed. 

In Parfitt v. Lawless (9) it was held that 
a Will bya Roman Catholic in favour of 
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the priest who was her husband's chaplain 
and for a time her confessor was not 
‘brought about by undue influence, Lord 
:Penzauceobserves in the courseof judgment 
“it is a very different thing to presume 
‘without a particle of proof thata person 
80 situated has abused his position by the 
éxercise of dominion or the assertion of 
adverse control, For these reasons it seems 
“lo me that it would be improper and un- 
just to throw upon a man in the position 
ofthe plaintiff, without any proof that he 
hid any hand whateveria the making of 
this Will, the onus of proving negatively 
that he did nof.coerce the testatrix into 
devising the residencs of her lands to him 
I say coerc» for this is the only matter 
involved in a plea of undue influence." 
Though it appears unconscionable that 
the Ist defendant and his son should take 
the whole of the prop^rty of Subbier with- 
ont any ‘provision for his widow who is 
n^ other than the wife's sister of the lat 
defendant and the maternal aunt of the 
Zod defendant, yetin the absence'of any 
evidence of undue 
strained to come to the conclusion that the 
plaintiff's case as regards Ex, IV must fail. 
It is to be regretted that the plaintiff who 
is deafand unable perhaps tolook after 
herself had been driven out of the house 
by the lst defendant and the result bf 
this litigation would probably be that she 
would not have the means of subsistence. 


` Bat this consideration ought not to infla- 


ence the OCourt in considering whether 


` there is evidence of undue influence or not. 


The next point urged is one of limitation. 
la view of my finding on-the question of 
undue influence it is unnecessary to give 
my decision on the point. But inasmuch 
as this point has been argued at some 
length I will briefly indicate my view as 
regards the Article applicable to a case of 
jhis nature. In order to set aside a docu- 
ment which is voidable the suit must be 
brought withia three years of the date of 
the execution of the document. Article 
91 of the Limitation Act applies for the 
cancellation of setting aside of instruments 
not otherwise provided for.. It was. held in 
Janki Kunwar v. Ajit Singh 1o) that the 
three years'rule was applicable. In Raja- 
rajeshwara Sethupathi Avergalv. Kuppusamt 
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held that Art, 01 applied to 
cages of this kind.. - sp Geom 

Mr. Sabramania Iyer for the respondent 
relies upon Vithai v. Hari (11) and Singar- 
appa v. Talari Sanjivappa (12). lf the trans- 
action is only & sham transaction then it 
need not be set aside for the very idea of 
sham transaction means that the trans&80- 
tion is not intended to have any effect. In 
Vithat v. Hari (11) the allegation was that 
the mortgage was not acted upon, but that 
the plaintiff remained in possession of the 
property, It was held “there is no finding 
on this allegation of possession, and so it 
is impóssible for us to come to a definite 
conclusion on the question of limitation.” 
. In Singarappa v. Talari Sanjivappa (12) 
which followed the Bombay cage, the cause 
of. action was held tobe from the date of 
trespass, 

It is next urged that the cause of action 
did not arise within the lifetime of Subbier 
for the undue influence continued till his 
death and that the plaintiff came to know 
about the transaction only quite recently. 
lt is unnecessary to consider in this case 
whether the continuance of the undue ‘in- 
flience would prevent limitation running 
against the executant of the document, 
There is no evidence that the undue in- 
fluence subsisted nor was such a case put 
forward in the pleadings. ` ' 

It is, therefore, unnecessary to consider 
the cases in Raja Rajeswara Dorai v. 
Arunachellam Chettiar (13), Rajarajewara 
Bethupathi Avergal v. Kuppusami Iyer (4) 
and Sri Kishan Lal v. Kashmiro Qo te 
~ In the result lallow the second-gppeal 
and dismiss the plaintiff's suit but án ‘the 
circumstances of the case and on account of 
the heartless behaviour of the Ist defend- 
ant I ‘disallow: his coste throughout.’ ~~ 
? y. N. V. 3 - Appeal allowed. 

i 25 B. 18; 2 Bom. L. R. 8638. . m : 

13) 28 M. 349; 15 M. L. J. 228. 

(13) 18 Ind. Cas 598; 38 M. 321; (1913) M. W. N. 
453, 15 M. L T 409; 24 M. L. J. BOR, : 

(14) 31 Ind Cas 37; 31 M. L.J, 362; 200 W:N, 
957; (1916) IM W.N. 433; 3 L, W. 528; lt AL, J. 
1236 (P. O). - . : 
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ALLAHABAD HIGH COURT. 
Savon. Orvin Appaar No. 691 or 1924. 
November 15, 1926. . 
Present :—Mr. Justice Iqbal Ahmad. 


TARIF AND OTHEBS—PLAINTIFFS 
—APPRLLANTS 


versus 
PHOOL SINGH AND orgsag8—DBFENDANTS— 
f RBSPONDBNTS. 

Hindu law —Widow's estate—Forfeiturs by re-mar- 
riage—Widow continuing in possession—Adverse pos- 
sation, title prescribed for, nature of—Purchase 
from inoone—Presumption—Accretion. 

A Hindu widow who continues to be in possession 
o? her husband's property for more than twelve years 
after she had forfeited her estate by re-marriage, does 
not acquire full proprietary rights by adverse posses- 
sion inasmuch as she must be presumed to have pre- 
scribed for the same limited estate of which she was in 
possession before her re-marri -a 579, col 2.] 

Umrao Singh v Pirthi (1), follow: 

Kali Charan v. Peare (3), disti ed. j 

The rule that-Broperty purchased by a Hindu widow 
ouf of the income of the property of her deceased 
husband is presumed to be an accretion to the hus- 
band's estate is limited in its application to cases in 
which the widow has remained in possesalon as 
an heir to her husband and does not apply to cases 
where she has prescribed fora title to the widow's 
estate by adverse possession. [p. 580, ool. 2] 


Second appeal against a deoree of the 


District Judge, Meerut, dated the 30th of 
January, 1924. 


ME Peary Lal Banerji, for the Appel- 


ta. 
Mr. Panna Lal, for the Respondents. 


JUDGMENT.—This is a plaintiffs’ ap- 
peal and arises out of-a suit for possession 
of certain ecemindari property. 

. -The property in dispute admittedly be- 
longed to two brothers Badan and Jhanda, 
who were Jats in equal share. Badan 
died about 50 years prior to the institution 
of the suit, and was succeeded by his widow 
Bahalo, who. entered into ession of the 
property of Badan, Within few years of 
the death of Badan, Bahalo re-married one 
Khubi. Jhanda remained in possession of 
his share till the year 1906, in which year 
he sold his share to one Bhopal and the 
latter in his turn sold the same to Musam- 
mat Bahalo on the 12th of June, 1907 Not- 
withstanding her re marriage, Bahalo re- 
mained in possession of Badan's property 
in her lifetime. Musammat Bahalo died 
on the 23rd of February, 1910, leaving a 
daughter Musammat Bis Kunwar by Khubi 
who obtained mutation of the name over 
the entire property in dispute Sia Kun- 
war sold the property to defendant No. 1 
aud the predecessor of defendants Nos. 2 


TARIF t, PHOOL SINGH. 


- [99 1. 0. 1997]. 


to4, on the 16th of February, 1918. The 
plaintiffs, on the other hand, secured a sale- 
deed ofthe entire property in dispute from 
Jhanda on the 20th of October, 1921. i 
The plaintiffs’ case wag that Musammat 
Bahalo remained in possession of Badan's 
share asa Hindu widowand on her death 
Jhanda, who survived Bahalo, became én- , 
titled tothe share of Badan. As regards . 
the property of Jhanda purchased by Mu- 
sammat Bahalo from Bhopal, the plaintiffs 
maintained that Bahalo having purchased 
that properly with the income of her hus- 
band’s property, that property partook of 
the same nature as the property of Badan 
of which she was in posseesion as a widow, 
and as such she had no interest in the 
properly of Jhanda higher than that of & 
widow, andon her death, Jhanda also be- 
came entitled to that share. The plaintiff 
alleged that Sis Kunwar had no -interest 
in the property in dispute and as such no 
title passed to the defendants by the rale 
male by her, on the 16th of February, 1918. 


.. The defendants’ case was that under a 


custom prevailing among the Jats, Bahalo 
on her re-marriage with Khubi, forfeited 
all her rights to-Badan's property, and ab 
she continued in possession of the same 
afterher remarriage fora period of more 
than, 12 years, she acquired an absolute 
title to Badan's share by adverse posses- 
sion, and that by purchase of Jhanda's 
share she became full owner of that share, 
and as such the plaintiffs were not entitled 
toa decree with respect to any portion of 
the property in dispute. . Both the Courts 
below have held that the custom set up 
by the defendants has been proved, and as 
by virtue of that custom Bahalo had lost 
her rights in her first husband's property. 
on re-marrying Khubi, her possession of 
Badan's share after her re-marriage, must 
be regarded as adverse to the reversionary 
heirs of Badan, and as Bahalo had remain- 
ed in adverse possession for more than 14 
years after her re-marriage, she became 
an'absolute owner of the share of Badan 
andthe same on her death passed to her 
daughter Sis Kunwar. In the view that 
both the Courts below took of the nature 
of possession of Bahalo over Badan’s share; 
they held that the purchase by ‘her of 
Jhanda's share, conferred an absolute title 
on her even with respect to the property 
eo purchased by her, and the same on tha 
death of Bahalo also passed to Musammat 
Sis Kunwar. On these grounds the Oourtg 
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below held that Jhanda was not entitled 
to any portion of the property in dispute 
and as such he could not pass a title to any 
portion of the property in disputeto the 
plaintiffs, and that the defendants by their 
purchase from Sis Kuawar obtained a good 
title to the entire property in dispute. On 
these findings the plaintiffs’ suit was dis- 
missed by both the Courta below. 

The findings of the Courts below as to 
the existence of the custom set up by the 
defendants-respondents have not been chal- 
lenged before me in appeal, and the decrees 
of the Oourta below have been assailed 
before me only on two grounds, 

Itis argued that the Oourts below were 
wrong in holding that Bahalo by continn- 
ing in possession of Badan's property after 
her re-marriage completed by adverse pos- 
Bession an absolute title to the estate. It 
is urged, that though by her re-marriage 
Bhe forfeited her rights to the property of 
Badan, and though Jhanda then became 


entitled to the possession of the same still, 


by being allowed to continue in possession 
she could prescribe a title only with respect 
to the limited estate of which she was in 
posseasion before her re-marriage and for 
nothing more. Inother words Bahalo must 
be deemed to have continued in posses- 
éion of the same limited estate of which 
she came into possession as a widow of 
Badan on the latter's death, and as Buch 
she could not by adverse possession, for 
more than 12 yeara, presoribe a title to an 
estate of a different quality to that of which 
8he wasin possession. On these grounds 
il'is urged that the Oourta below were 
wrong in holding that Bahalo became an 
absolute owner of Badan's share and the 
fame did not pass to Jhanda on the death 
of Bahalo. The learned Counsel for the 
respondents maintains that as Bahalo on 
her re-marriage forfeited all her rights to 
the property of Badan, her possession there- 
after was adverse to Jhanda, who became 
entitled to the immediate possesaion of the 
property, and Jhanda not having claimed 
that property, within 12 years of the date 
of re-marriage. Bahalo by continuing in ad- 
veras possession of the same acquired a 
complete title to Badan's share and Jhanda 
lost all hie rights with respect to that pro- 
perty. It is said that the necessary con- 
sequence of the forfeiture was that the 
widow's estate of which Bahalo~was in 
ossession was divested, and thereafter 
Babalo continued in possession of the pro- 
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perty not in the limited capacity of a Hindu 
widow, but asa person iu possession of 
full proprietary rights adversely to the 
arson who oa herre-marriage had become 

entitled to possession of that property. 
Iam unable to agree with the conten- 
tion of the learned Oounsel for the re- 
spondents. Bahalo was in possession of 
Badan's properly as & Hindu widow and 
the only right that she forfeited by her 
re-marriage was the right to possession of 
Badan's property in her capacity as a Hindu 
widow. Therefore, by being allowed to 
continue in possession of the property, not- 
withstanding the forfeiture, she could only 
prescribe a title to the widow's estate of 
which she was in possession before her re- 
marriage. In short by being 
remain in possession of Badau's share after 
her re-marriage, there could not be an 
automatic enlargement of her estate but she 
must be presumed to have continued in 
possession of the same limited estate of 
which she was in possession since the death 
of Badan. The inaction of the reversioners 
for a period of twelve years from the date 
of the re-marriaga could only result in vest- 
ing a completetitle in Bahalo to the widow's 
estate in respect of Badan's share. This 
was the view taken by a learned Judge of 
this Court in the case of. Umrao Singh v. 
Pirthi (1) and that decision was affirmed 
on Letters Patent Appeal No. 148 of 1924 
on the 6th of July, 1925, The decision of 
this Oourt was based on the decision of 
their Lordships of the Privy Council in tha 
case reported as Lajwanti v. Safa Chand 
(2). In that case it- was held that “if pos- 
sessing as widow she possesses adversely 
to any one as to certain parcels, she does 
not acquire the parcels as stridhan but ehe 
makes them good to her husband's estate.” 
The learned Counsel for thg respondents 
has placed reliance on the case of Kali 
Charan v. Peare (3). In my opinion that 
case has no application to the present case, 
In Kali Charan's case (3) the two widows 
who successfully claimed an absolute title 
to the property by adverse possassion, werd 
the widows, not of separated Hindus, but 
Paar Oes. 445; L. R. 6A. 117 Oiv; A. L R 
p (2) 80 Jnd. Cas. 788; 22 A. L J. 3505; A LR. 194 
121; 5 L. 193; (1994) M W. N. 442; ki 


L.W.10$ Pat LR 245. 28 O. W. N. 060; 26 
POTE 935; 6 P. L. T. 1; SUL A. ITI 


we LR 1924 
9, 


allowed ta . 
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„the widows of some of the deceased mem- 
bers of a joint Hindu family. Those widows 
during the continuance of the joint Hindu 
family, had no right to possession of any 
portion of the joint family property in the 
capacity ofa widow; all that théy were en- 
titled to was to be maintained from the 
joint family property. Here the case is 
esseritially different. Musammat Bahalo, as 
the widow of a separated Hindu, came inta 
possession of the property ‘of her deceased 
husband, as a Hindu widow and as such it 
appears to me that the case comes within 
tle principle of law laid down in Lajwan- 
ti'a case (2). For these reasons, I am of òpin- 


jon that the decrees of the Courts below". 


da regards the share of Badan cannot be 
sustained, | 
“Now, I proceed to consider the ground 
on which the decrees of the Courts below 
ás regards the share of Jhanda are as- 
sailed on behalf of the appellants. It is 
arend that, if, as I have already held, 
Bahalo was in possession of Badan's pro- 
party as a widow, the purchase by her of 
handa's property must be regarded as an 
Acquisition to the estate of her husband. 
It is pointed out that the fact that the 
estate acquired by Bahalo was the same 
in extént which she already had and that 
the game belonged to her husband's brother 
and the further fact that no attempt to 
dispose of the estate so acquired, or to deal 
with it in a manner different from the 
estate of her deceased husband, was made 
by Bahalo, lead to the inevitable conclu- 
Bion thatthe acquisition of Jhanda's pro- 
perty, by Bahalo was an acquisition to the 
etate of her deceaséd Husband. . In sup- 
Ort of this argument reliance is placed 
Oh the cases of Isre Dutt Koer v. Hane 
butti Koerain (4) and Sheolochun Singh v. 
Saheb Singh (5). Itis argued that it lay 
on thd respondents to show, that the acqui- 
sition made by the lady wasof a different 
kind of estate, and was not an acquisition 
to the estate of her deceased husband, and 
this they having failed to do, the plaintiffs 
were right in asserting that the share of 
Jhanda having beén purchased by Bahalo, 
With ‘the income of her husband's property 
partock of the same nature and she had 
no higher interest than that of & widow in 


' d) 10 O 324; 10 1A. 150; 180 L R 418, 7 Ind. 
Jar. 567, 4 Bar. P. O. J. 450, 6 Ind Deo. (x. &) 217 
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the same. I am unable to agree with this 
contention. The two eases relied on by 
the learned Oounsel for the. appellants in 
support of his argument are an authority 
for the proposition that where a widow in 
possession of the property of her deceased 
husband invests the income of that proper- 
ty in the purchage of some other property, 
the presumption is that the property so 
purchased would be an accretion to the 
husband’s estate. But,in my opinion, the 
facts of the present case do not invite the 
application of the rule of law laid down in 
those cases. The application of thoee caseg 
is limited to the cases in which a Hindu 
widow has remained in possession as an 
‘heir to her deceased husband and not to 
cases where she has prescribed a title to 
the: widow's estüte by adverse possession 
of the same as Bahalo had done in the 
present case. By. prescribing ‘a title to the 
widow's ,estate, Bahalo entitled herself to 
the usufruct of the property, not in-the 
capacity ofa widow of Badan, but because 


‘she had become ehtifled to the widow's 


estate by virture of her adverse possession, 
In otherwords the income that she received 
from Badan's property, after prescribing 4 
title to the same, came in her hands not 
as the widow of Badan, and the acquisition 
that she made with that income was an 
acquisition made by her in the capacity of 
a person who had become entitled to the 
income of Badan's property not as his widow 
but in her own right. 'The- intention to 
treat the newly purchased property 88 an 
accretion to the husband's estate can only 
be imputed toa widow so long asshe re; 
mains in possession of her husband's pro- 
perty as his widow. Here as said above, 
Bahalo ceased to remain in such possession 
of Badan's property from the date of her 
re-marriage. : " 

For the reasons given above, in my judg- 
ment, the righta . of the case, ag regards 
the share of Jhanda, were entirely with the 
plaintiffs and not with the defendants.  , 

The result is that I modify the decrees 
of the Courts below by decreeing the plaint- 
iff&' claim with respect to half of the pro- 
perty in dispute. The rest of the plaintiffs’ 
suit is dismissed. As both the parties have 
succeeded and failed in the litigation to an 
equal extent I direct the parties to bear 
their own costa throughout. 

TAN, A, Decree modified. . 
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PRIVY COUNCIL. 

CONSOLIDATBD ÁrPHALS Fhox THB ÜALOOTTA 

‘Hien Count. is 
July 26, 1926. 

Present :—Viscount 'Haldane, Viscount 
Danedin, Lord Atkinson, Lord Phillimore 
j -and Lord Carson. i 

‘SAMUEL ORAWFORD HOGARTH AND 
OTHBES—P LAINTIFFS— À PPHLLANTS 


versus 
CORY BROTHERS aAwp'CouPawY, Lro. 
PE DuravDANTS—RnsronpawT. 
rter-party—Ship prevented from getting loadt 
berth th À default of charterer —Lnabilin of ohar. 
terer for nio» and demurrage—'Government re- 
gulations and restrictions,’ meaning of—Rules of Port 
Authorities, effect .of. ; 4 
It a ship is prevented from getting to a loading 
berth owing to an obstacle created: by the charterer, 
or owing to the default of the charterer in perform- 
ing his duty, then the shipowner does all that is 
needful “on his t by bringing the ahip to the load- 
place and charterer must pay for the subse- 
quent delay. [p. 583, col 1] 4 
The words 'Government re ons and restrictions’ 
in a charter-party do not lude local regulations 
made by the Port Authorities and affecting the time 
or manner of loading in the port. [p. 583, ool. 2.] 
. Ashcroft v. Orow O Colli Co. (|) and 
Postlethwaite v. Freeland (3), followed. 
Consolidated Appeals from the judgment 
of Mr. Justice Greaves and Mr. Justice 
Chakravarti, dated the 2nd January, 1925. 
Mesers. C. T. Lethuesne and Robert Aske, 
for the Appellants. 
Messrs. A T. Miller, Norman Burkett and 
D. N. Pritt, for the Respondents. 


JUDGMENT. 

Lord Phlliimore.—In, this action 
both plaintiffs and defendants are &ppeal- 
ing from the decree of the High Court of 
Judicature at Calcutta. 

The appeal of the plaintiffs was. prefer- 
red before that of the defendants, and the 
` latter is, therefore; treated as a cross appeal; 
but historically the subject of the defend- 
ants’ appeal comes firat and will be taken 
firat in this judgment. 

The plaintiffs are owners of the SS. 
“Baron Ardrossan,” and they on the 3lst 
July, 1920, entered into a oharter-party 
with Messrs. Graham & Oo., of London, 
acting as agents for the defendants. By 
this oharter-party this steamship was to 
reobive on board at Oalcutta, “at such 
dock, ‘place or wharf as charterers may 
direct, lying always afloat, from the said 
charterera or ‘their order, a full and com- 
plete cargo of coal in bulk, which cargo 
the said charterers bind themselves to ship 
Or cause to be shipped,” and to proceed 
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with all possible despatch to "'Oblómbo; 
where she was to deliver the cargo. A 
The charter-party contained many of 


- ‘the usual provisions aud exceptions whioh 


need not be here apscified. The important 
ones for the purpose of this case areclauses 
Nos. 3, 11, 12, 13, 22, 24, 25 which are as 
follows:— "e 
“3. In the event of war, or disturbances, 
‘or strikes, lock-outs, or stoppage of labour, 
from whatever cause, or pestilence, or epi- 
demical sickness, or earthquakes, fires, 
storms or floods, or the failure.on the part 
of the railways to supply wagons, or ‘de- 
tention. by railways or other hindrancé* 
beyond the control of suppliers affecting 
the working of this contract, suppliers 
shall not be bound to deliver nor shall 
they be held responsible-for their inability 
to do so, and such time not to count as 
lay-days. The steamer, however, reserves 
the right tosail from loading port with what 
she-has on board; if, from causes other 
‘than.the weather, she ia delayed more than 


“twenty-four hours no claim resulting against 


‘Oharterers for dead freight. 

“11. The-cargo to be shipped:at Caleutta 
‘and discharged at portof destination within 
‘18 weather working days (Sundays and 
holidays excepted); such lay-days at loading 
port are to count after expiry of usual 
twenty-four (24) hours’ notice from Master 
or Agents of steamer’s readiness, steamer 
having been duly entered -at the Oustom 
House, but not until steamer is in berth 
and not' before the lat December unless 
with the Oharterers’ consent and steamer 
ready. "The usual 24 hours'-notice to be 
given by the Master at the port of discharge. 
Holidays which the Chambers of Commerce 
at Oalcutta and port of discharge.declare to 
be working days to count aa lay-days. 

“12. The Oharterera to have the option of 
cancelling this Oharter if the steamer 
be not ready to load at Calcutta on or before 
the 25th December. : 

“13. Demurrage, if any, atthe rate of 
Rs. 2,000 per running day, and pro rata 
for part of a day, payable day by day in 
cash: as incurred. 

“22, Steamer to be consigned in Caleutta 
to Messrs Graham & Oo, 

"94. Steamer to be consigned at port of 
discharge to Charterere' Agents, paying 
them the usual fee for attending: to steamers 


‘business. 


“95, Subject to Indian (Government 


"License for export of goal- being obtained, 


Bes 


. if necessary, and the cargo being released 
and coals available and in all respects to 
customs and other Government regulations, 
restrictions, or otherwise, affecting the 
normal shipment of the cargo and clear- 
' ances and sailing of the vessel.” 

The charterera made arrangements for 
the supply of the coal through Messrs. 
Graham & Co. who in turn arranged for 
_ the coal to be supplied and shipped by the 
firm of Kilburn & Co., who again were mana- 
ging for the Tata [ron and Steel Co.,Ltd, 

The ship arrived in port on the 27th 
December, 1920, and the master forthwith 


gave notice to Messrs. Graham & Co. that 


he was ready to load; and his notice was 
accepted as from: 10 o'clock of the follow- 
ing day. But she did not enter her berth 
till the 13th February, 1921. 

Coal was then begun to be loaded upon 
her, but there were from time to time de- 


lays in the process of loading; and twice. 


over from the 20th February to the 25th 
February and from the 27th February to 
the 9th March, ehe was removed by the 
Port Authorities from her berth out into 
the docks, because there was no cargo for 
her. She eventually left Oalcutta on the 
22nd Marcb, and arrived at Colombo on 
the 80th. She began her discharge on that 
day and completed it at 3°15 onthe 4th 
April The time lost between the 13th Feb- 
ruary and final discharge has been agreed 
between the parties as 22 days and 5 hours, 
the demurrage for which would amount to 
Ra. 44,416-10-8. 

The plaintiffa assert that this sum is 
payable in any event, but they also claim 
Re. 94,000 as damages for detention at the 
same rate as that fixed for demurrage from 
the 29th December tothe 13th February, 
on the ground that it was by the act or 
default of the defendants, and their agents 
that the ship did not reach her berth assoon 
as she had “entered the Kidderpore dock. 

The defendants denied their liability for 
both claims and further said that in respect 
of the claim for demurrage proper, there 
had been an accord and satisfaction, the 

laintiffS having accepted the sum of 

. 2,076-3-8, in full discharge of their claim 
for demurrage. 

‘The case was tried in the High Court 
by Buckland, J., who after hearing oral 
evidence and receiving many documents 
which were put in at the trial, decided 
against. the plaintiffs claim for damages 
fer detention up to the 13th February, but 
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iu favour of the plaintiffs’ claim for demur- 
rage proper; while he further rejected the 
defence of accord and satisfaction. He 
gave judgment, therefore, for the sum of 
Rs 44,416 10.8, with interest and costa. 

Both parties appealed, and the case was 
heard in the Appellate Civil Jurisdiction 
by Greaves, J. and Ohakravarti, Ja, who 
gave judgment on the 2nd January, 1925. 

By this judgment the claim of the plaint- 
iffs for detention was allowed, but the 
amount of the damages was left for further 
determination. The claim of the plaintiffs 
for demurrage proper was accepted as good 
in itself, but the defence of accord and 
satisfaction was maintained, and therefore, 
the decree for this sum was reversed, and 
certain consequential provisions were made 
about the costs. From this decree as has 
been said, both parties have appealed. 

The defendants put their case in this 
way. They say that it was not their duty 
to find a berth for the steamship, and that 
their duty to load coal only began when the 
ship was berthed. They deny that they 
had failed to provide cargo; they deny that 
there was any delay in factin the steam- 
ship getting a berth; and they say that 
if there was any such delayit was due to 
causes beyond their control, With regard 
to the interruptions and delay during the 
loading: they relied on failure of the 
Railway Company to supply wagons and 
upon the restrictions imposed by Govern- 
ment upon loading. Generally, they claim- 
ed the benefit of the exceptions to the 
charter party. 

Graham & Oo. procured a proper licence 
for the exportation of coal, and they indent- 
ed upon the Railway Company for wagons, 
and eventually, but not till the 13th Janu- 
ary, they opened what is called “a station" 
for the steamship—that is, they procured 
a place upon the wharf to which coal 
could be sent for loading—and Kilburn & 
Co. began to send down coal labelled for 
the "Baron Ardrossan.” But, asthe ‘Baron 
Ardrossan" was not at a berth, coal so 
labelied was put instead upon other steam- 
ships which were also taking coal from 
Kilburn & Oo through Graham & Oo.; 
and Kilburn & Oo. got the indenture of 
the wagons transferred from the "Baron 
Ardrossan” to other ships 

The rule ofthe port was that a vessel 


could not have a berth assigned to her 


until there was either coal actually ready 
for her on the wharf or about immediate 
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ly to come down in sufficient quantities to 
make the loading continuous. 

As a matter of fact, when the “Baron 
Ardrossan" did get a berth and had begun 
to load, she was twice removed from her 
berth because there was no ooal ready to 
put on board her. i 

Under the terms of the charter-party, 
lay-days were not to count until the steamer 
was in berth, and as she was not in her 
berth till the 13th February, lay-days in 
the strict sense of the term did not begin 
to run till then. But the plaintiffs alleged 
that the delay in getting to her berth was 
‘due to the fact that the charterers were not 
ready to load, and that, notbeing ready, 
tiay did not take proper steps to procure 
a be 

If aship is prevented from getting to a 
loading berth owing to an obstacle created 
by the charterer, or owing to the default of 
the charterer in performing his duty, then 
it is well established that the shipowner 
has done all that is needful to bring the 
ghip to the loading place, and that the 
charterer must pay for the subsequent 
delay. Whether the latter's measure of 
liability is arrived at by giving to the 
shipowner damages forthe delay or whe- 
ther the lay-days are antedated to the date 
when they ought to have begun, and the 
charterer pays for them at the agreed 
rate of demurrage, does not seem to have 
been determined. But no point as to 
which of these two measures of payment 
should prevail, has been made by the par- 
ties in this case. The plaintiffs appear 
to have put their claim as for lay- 
days; but the Appellate Oourt, which has 
decided in their favour, has treated the 
question as one of damages which are to 
be assessed if no agreement is come to, 
and this decision has been accepted by the 
plaintiffs. 

Their Lordships have, therefore, to decide 
whether the delay in getting to a loading 
berth was, or was not, due to the act or 
default of the charterer. The Judge of 
first instance thought that it was not 
so due. He thought that a berth was 
not available, and that it was the con- 
gestion of shipping which prevented 
the vessel from getting to a berth. He 
found “that so far as the period anterior 
to the 14th February is concerned, the de- 
lay in loading the cargo was due to ‘Haron 
Ardrossan’ not obtaining a berth by reason 
of causes for which the cliarterers cannot be 
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held responsible" He added’ : 
requisite to invoke an exception of the 
charter-party, I should be prepared to hold 
Ka the charterers are protected by 
ol. 25." , x 

As to this application of ol. 25 in the 
charter-party, their Lordships cannot agree 
with Buckland, J. The words “ govern- 
ment regulations and:restrictions" do not 
include local regulations made by the Port 
Authorities and affeoting the timeor manner 
of loading in the port. If the charterers 
are to succeed in this case, it will be be- 
cause the delay in getting a berth was 
occasioned by causes for which they were 
not responsible. ? 

Dealing, then, with this question, their 
Lordships are of opinion that the viewof 
the facts which was taken be the Appellate 
Oourt is sounder than the view taken by 
Buckland, J. As Greaves, J.” says:Tf a 
cargo of coal had been ready for the’ ‘Baron 
Ardrossan ' on the 29th December or a day 
or two later, a berth would have been 
found for her notwithstanding the condi- 
tion of the port.” This view is supported 
by the evidence, and he was right, there- 
fore, in holding “that the steamer was 
prevented entering a berth by the fact that 
no cargo was ready for her.” 

As Ohakravarti, J., says, the reason why 
the steamer did not get a berth was “ that 
there was ro coal available for her at the 
docks to load, and unless there was such 
coal ready for the ship or there was im- 
mediate prospect of her getting coal there, 
the Commissioners of the Port of Oaloutta 
did not allow aship to enter a coal berth, 
although there was no objection to Her 
going inside the docks and to moor at the 
buoys there, if vacant.” 

The truth of the matter is that Kilburn 
& Oo. had arranged to supply coal to many 
more steamships than there “was room for 
at the coaling berths: that Graham & Oo, 
left the matter to be arranged by Kilburn 


: & Oo., and that Kilburn & Oo. thought that 


they had done all that was necessary if 
they arranged to take these steamships 
in the order of their arrival at the port. 
Ooal was actually despatched and labelled 
for the “ Baron Ardrossan” and was then 
n. on board some of the earlier steamships 
eciuse the “Baron Ardrossan“ was not 
in a berth. Eqnally when the “ Baron 
Ardrossan” got into a berth, coal destined 
and labelled for other steamships was put 
on-board her, - : 
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“But. as the Appellate Court rightly finds 
upon the evidence, if the Port Authorities 
-had been informed that. there was ‘coal 
ready for the “Baron Ardrossan,” she would 
have got a berth and would have been load- 
odin time. To quote again the judgment 
ot -"Obakrayarti, J.: 
-. “The Port. Authorities. dia not , mind, 
which steamer out of à number of steamers, 
-belonging to the same agents, was loaded 
first. Their order of loading. was entirely 
bo. the control.of the agents.and the 
ock Authorities were quite. S ur pese in 
this matter. : The plea that the delay. was 
due to ‘congestion ‘at the coal. berths, there- 
fore, fails. It Seems to me, therefore, that 
the defendants have tailed to bring E 
.cage-within the Provisions of either ol.3 
or: 25." 

‘Phe facts being as the ‘Appellate "Court 
correctly found ig as the case comes within 
the principle to be “extracted from the deci- 
sion in-Asheroft-v. Crow Orchard Colliery 
.Co. (1), as explained D ‘Lord Blackburn in 
Postlethwaite v. Freeland (2). 

The vessel. was at the disposal ‘of the 
-charterers, and it was their own act which 
caused the delay. 

Itis idle to say that.it was the duty of 
the.ships' agents, who, it may be observed 
in passing were also the agents of the char- 
terers, to approach the Dock Authorities 
and get the allotment of the berth. They 
could not do itin one capacity because they 
were not providing the cargo in the other 
capacity. On this part of the case the 
decision of the High Court must stand. 

During the course of the argument, their 
Lordships were referred to two recent cases 
not yet reported. The United States Ship- 
ping Board v. Frank C. Strick & Co., Ltd. * 
(House of Lords), and Owners of Panaghis 
Vergotiis v.e Wm. Cory & Co, (before 
Greer, J) 

The first case turned on the consideration 
of a charter party, different in form to the 
‘present and ia, therefore, of no assistance. 
The second case is not altogether unlike 
the present,and Greer, J, while holding 
that it was not the charterer’ 8 duty to have 
a full cargo waiting on the quay side to be 
shipped, held that it was his duty to have 
8 reasonable portion of the cargo ready and 


se es AT Ras: 2 A: BTE B. 194; 3 L. T. 

V. R 825: 8 Asp. M. O 3 

ar 1990) 5 A. O 599 at p 623; EP d Bx 630; 
Ut s 5,28 W.R. 83Y 4 Aap. M. O 
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to be ina position to supply the rest as, it 
was required, and that if by reason of his 
not having a reasonable portion ready, the 
Dock Authorities would not allow the ship 
to come to the berth, the charterer. was 
liable to pay damages for the detentjon ‘of 
the.vessel. 

The second matter 'of't appea ‘concerns the 


‘claim, for demurrage after thé vessel had ` 


got into her" berth. -The excuse for this 
detention was the ghortage ` of wagons, 
"which. isan exception ‘provided for in al. 3 
of the charter-party. As to this it ig said 
that there are concurrent findings ‘of fact 
by both Courts, and if Bo the rule of the 
Board is that such concurrent findings are 


‘not to be disturbed. There are conceivable 


exceptions to this rule, but they do not 
apply in the present case, It was sought 
to be shown by documents that there was, 
taking the port and railway generally, from 
and this was 
apparently so, but the connection of such 
Shortage as there was, with the delay in 
loading. this particular Ship, or any part of 
the delay in loading her, was not establish- 
‘ed. It was found by the Judge. of first 


instance that charterers had but to indent 


for a sufficient number of wagona, and they 


would have obtained the number required 


to bring down the coal to the extent to 
which it was required for the purpose of 
loading. The Judges in the Appellate 
Court accept this view. Their Lordships 
cannot re open this partof the case. 

But it is contended for the defendants 
that there was an accord and satisfaction 
of thia claim for demurrage, the sum of 
Rs. 2,076-3-9 having been received by the 
plaintiffa at Colombo in full discharge of 
this claim. . 

-On thie point Buckland, J. decided in 
favour ofthe plaintiffs, and rejected the 
plea. 
different view, aud decided this part of the 
case against the Plaintiffs, and it is from 
this part of the decree that the original 
appeal was brought, those matters which 
their Lordships have already ‘decided form- 
ing the subject-matter of the cross- “appeal. 

Upon this matter their Lordships are in 
accord with the judgment of Buckland, J. 
The facts relied on appear, as Greaves, J., 
observes, from afew documents. There is 
no oral evidence that bears on the question. 
It is difficult to extract from these docu- 
mente any olagan ion of an intention to 
give up such & 
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But the Appellate Court took “a 
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appear is that there was nò question about 
the liability of the charterers to the extent 
of the sum actually paid, and, therefore, 
this sum was taken at once, leaving the 
question of any further amount for sub- 
sequent arrangement, Except that they 
got immediate payment which they could 
always have insisted on by reason of their 
liea on the cargo, the. supposed settlement 
gave the shipowners nothing. Their Lord- 
ships were for the moment impressed by 
the fact that the cargo was released without 
full payment being exacted, but it was 
pointed out that there was no cessor clause 
‘in the charter-party, and that the solvency 
of the defendants, Messra Cory Bros. & Co., 
Ltd: was unquestionable. The burden 
being on the defendants to prove the accord, 
they fall short of so doing. 

Their Lordships will, therefore, humbly 
advise His Majesty .that the appeal should 
be allowed, and that the judgment of 
Buckland, J., ordering the defendant Com- 
pany to pay Rs. 44,416-10-8 with interest, 
should “be restored, and that the cross- 
appeal should be dismissed and that the 
plaintiffs do have their costs of this appeal 
and cross-appeal and in both Oourts below. 

A. N. A. 'Appeal allowed. 

Cross-appeal dismissed. 

Solicitors for the Appellants:—Measrs. 
" Botterell and Roche. * : 

Solicitors for the Respondenta:—Messra, 
Free, Colt Free and Roscoe. 
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Letters Patent Appeal against an order 
of Mr. Justice Madhavan Nair, dated the 


27th January, 1925, in 8. A. No. 1797 of 1923, 


preferred to the High Oourt against a de- 

cree of the District Court, Guntur, in A. 

B. No. 25 of 1923, preferred against that 

of the Oourt of the District Munsif, Repalle 

at Tenali, in O. 8. No. 704 of 1920. 

od T. V. Venkataramier, for the Appel- 
nt. 


Mr. B. Satyanarayana, for the Respond- 


ents, 
JUDGMENT. 

Devadoss, J.—In this case the plaint- 
ifs brought a suit basing their claim on 
title. Both the lower Courts found against 
the plaintiffs on the question of title and 
the lower Appellate Court granted them & 
decree on the ground that they had acquir- 
ed an easement right over the lane in 
question. The learned Judge whose order 
is appealed against found that no specific 
issue had been raised on the point and 
that the judgment of the District Judge 
was not satisfactory and he framed an issue 
as to easement and ordered the case to 
be cont down to the lower Appellate Court 
for a finding on the issue The 2nd defend- 
ant has preferred this Letters Patent Appeal, 
A preliminary objection is taken to the 
maintainability of the appeal on the ground 
that the order appealed against is not a 
judgment within the meaning of cl. 15 of 
the'Letters Patent. The question for de- 
cision is, is the order of the learned Judge 
a judgment within the meaning of the 
clause. | 

Mr. T. V. Venkataramier for the appel- 
lant contends that the- légrned Judge 
in framing the issue has decided that 
the plaintiff should be allowed to set 
up a case of easement not set up in the 
plaint and that decision is. à jadgment 
within the meaning of cl. Id. I will assume 
for purposes of argument that the case óf 
easement was not get up by the plaintiff 
in the plaint and that new case was set up 
te Court. 
What hasthe Judge decided? The quea- 
tion of title being one of fact he accepted 
the fiading of the lower' Appellate Qourt, 
aod proceeded to consider the case of ease- 
ment and finding the judgment of the Di 
trict Judge to be unsatisfactory he raised 
an issue asto easement for a satisfactory 
disposal of the case and directed the lower 
ppb ee Oourt to record a’ finding after 


taking such evidence "as the parties may 


588 


&dduoe. If the appeal were against tliat 
portion of the order which accepta the find- 
‘ing of the Judge it may be contended with 
some show of reason that that point has 
been decided by the learned Judge and 
that decision is final so far as he is con- 
cerned. But the appeal is really against 
the order' of the learned Judge framing an 
issue and calling fora finding on it. The 
argument, therefore, that there has been 
an adjudication upon the rights of the 
"parties and that adjudication is final can 
only apply to that portion of the order 
which accepts the finding of fact by the 
lower Appellate Court The real question, 
therefore, is whether an appeal lies against 
an order calling for a finding from the 
lower Appellate Court on an issue framed 
by the learned Judge. What is strongly 
pressed upon our attention is that by call- 
ing for a finding the learned Judge has 
decided that the plaintiff should be allow- 
ed to set up a case not set up in the plaint. 
The question whether that is a new case 
or a case which arises on the pleadings 
itis not material to consider. When a Oourt 
frames an issue which it thinks necessary 
for the proper disposal of the suit and 
calls for a finding from the lower Court, can 
it be said to adjudicate upon any right 
or title of the parties? I think an order 
calling for a finding on an issue new or 
old, whether raised in the pleadings or 
notis not judgment, for no right or title 
can be said to be adjudicated upon by the 
mere framing of an issue and by directing 
that issue to be tried. 


The question what is and what is nota 
judgment has been the subject of numer- 
ous decisions of this as well as other High 
Courts. It is impossible to reconcile all 
the cases on the point and I do not pro- 
pose to undertake the almost impossible 
task of giving an exhaustive detinition of 
the word “judgment.” Any definition of 
mine would only add to the difficulties 
already existing in applying the case-law 
to the question under consideration, The 
question of what is and what is not 
judgment has been exhaustively consider 
ed in the Full Benchcase as Tuljaram Row 
v. Alagappa Chettiar (1) In that case the 
learned Ohief Judge says: “The test seems 
to me to be not what is the form of ad- 
judication but what is its effect in the 


(1) 8 Ind Oas 310: 35 M. 1; (1910) M. W. N. 697; 8 
Mi L. T. 453, 21 M. L, 9. 1. 
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Suit or proceeding in which it is made, 
If its effect, whatever ita form may be, 
and whatever may be the nature of the 
application on which it is made, is to put 
an end to the auit or proceeding so far 
as the Court before which the suit or pro-. 
ceeding is pending is concerned, or if ita 
effect, if it is not complied with, is to 
put an end to the suit or proceeding, I 
think the adjudication is a judgment with- 
in the meaning of the clause. An adjudi- 
cation on an application which is nothing 
more than 8 step towards obtaining a 
final adjudication in the suit is not, in my 
opinion, a judgment within the meaning of 
the Letters Patent.” In that case the ques- 
tion was whether an appeal lay against an 
order refusing to frame additional issues 
at the request of a party. The principle 
of that decision is applicable to the present 
case. Ifthere is no appeal against an order 
refusing to frame additional issue on an 
application by a party oan it be said that 


‘an appeal lies where on application of a 


party an order is made allowing additional 
issues to be framed? In this case the 
learned Judge thought that for a satisfac- 
tory disposal of the case he should call 
upon the lower Appellate Oourt to submit 
a finding on an issue framed by him. 
There is, no doubt, a difference between a 
trial Court framing additional issues and 
an Appellate Oourt framing issue in respect 
of a case not set up in the plaint. Ifthe 
order oalling for a finding is not a proper 
order that would be & ground of appeal 
against the judgment chat may be passed 

ter the finding is received. The bare 
direction or order for the trial of an issue 
framed by the Court is not a judgment 
within the meaning of cl. 15of the Letters 

Patent. 

„In a recent case reported as Official As- 
signee of Madras v. Ramalingappa (2) the 
learned Ohief Justice expressed his ap- 
proval of the observation of Bir Arnold 
White, O. J., in Tuljaram Row v, Alagappa 
Chettiar (1); quoted above, and applied it to 
a case in which it was contended that an 


; appeal lay against an order transposing 


certain defendants as plaintiffs by the 
Judge sitting on the Original Side. The 
Ohief Judge and Ramesam, J., held that 
no appeal lay against such an order. 
The ease in Kanalal Bhoya v. Balaram 
(3) 94 Ind. Oas. 456; 50 M. L. J 381; 33 L. W. 502; 


ae M. W. N. $60; 4. I, R. 1928 Mad, 554; 49 M. 
* Y SE 
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` Paramasukdoss (3) is strongly relied upon 
as supporting the appellant's contention. 
: In that case Phillips, J., sitting on the 
Original Side decided certain issues in & 
ease and adjourned the case for the trial of 


other issues, An appeal was preferred. 


against the decision on the issues dispos- 
ed of and it was held by Sir Walter 
Schwabe, O. J., and Coutts Trotter, J., that 
an appeal lay against the judgment of 
, Phillips, J. on the issues disposed of by 
him, This case does not apply to the pre- 
sent case for the appeal is not against that 
portion of the order of Madhavan Nair, J., 
in which he tacitly concurs with the finding 
of the lower Courts on the question of 
title to the plaint lane. If this case were 
held to govern the present case I should 
with great respect dissent from it. Can 
it be said that whenevera Judge sitting 
on the Original Side decides an issue in a 
suit the decision of that issue could be 
appealed against. In a case by a rever- 
sioner for possession two preliminary issues 
may ‘be raised (1) whether the plaintiff is 
the reversioner, (2) whether the suit is bar- 
red by -limitation? There may be other 
questions such as estoppel, res judicata, 
etc., but supposing the Judge decides that 
the plaintiff is not ‘a reversioner and does 
not dismiss the auit could it be said thata 
Lettera Patent Appeal is competent against 
the decision on that point and if his deci- 
sion is reversed in appeal, and after remand 
ifthe Judge decides the question of limi- 
tation would an appeal lie against that de- 
cision as well. Is an appeal competent 
againet the decision of any one of the 
issues? It is unnecessary to discuss this- 
case further as I hold that it has no applica- 
tion to the present case. 

In Sujjada Shaw Muhammad Yusuf v. 
Peerjada Khaja Syed Shaw Habit (4) 
there was a remand and it was held that 
after remand the question decided . be- 
fore remand could not be re-opened. This 
Gase is relied upon by Mr. Venkataramier 
for the position that once a -point is 
decided that point cannot be re-opened 
by the Court and the decision of Mad- 
havan Nair, J, as regards his allowing 
a new. case by the plaintiff cannot be re- 
considered after the fiading of the lower 
Appellate Court ig received But the 
answer to that is that the learned Judge 


3) 68 Ind. Cas 991; 16 L. W 608; 31 M. L. T. 
:43 M. L. J. 480; A, L R. 1923 Mad. 44. 
(4) 63 Ind: Gas. 677; (1919) M. W. N. 683, 
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has hot decided anything definitely. His 
calling fora finding on a point raised by 
him cannot be said tb finally dispose of 
any question between the parties. This 
case, therefore, has no application to the 
present. 

In Sonachalam Pillai v. Kumaravelu Chet- 
tiar (5) it was held that an order of a 
Single Judge of the High Oourt refusing 
to stay the execution of a decree of a 
Mofassil Oourt pending an appeal there- 
from to the High Oourt is a ‘judgment’ 
within the meaning of cl. 15 of the Letters 
Patent and an appeal therefrom is main- 
tainable. In that case Krishnan and Waller, 
JJ. followed Tuljaram Row v. Alagappa 
Chettiar (1). The observation of Bittleston, 
J.,in DeSouza v Coles (6) which Waller, J, 
was inclined to adopt was not approved by 
Arnold White, O. J. in Tuljaram Row v, 
Alagappa Chetttar (1) The decision in 
Krishna Reddy v. Thanickachela Mudali (7) 
is on & different point and does not touch 
the present question. 

bubbalakshmamma v. Venkatarayadu (8) 
does not apply to the present case as the 
point therein was whether the order of re- 
mand which was not appealed against could 
be questioned in second appeal. The 
legality of the order of Madhavan Nair, J. 
could be questioned only in Lettera Patent 
Appeal against his judgment in the cag», 
The order appealed against, I have no 
hesitation to hold, is not a judgment with- 
in the meaning of cl. 15 of the Letters 
Patent and, therefore, this appeal is incom- 
petent It is unnecessary in this view to 
consider the appealon its merits. In the 
result the Letters Patent Appeal fails and 
is dismissed with costs 

Sundaram Chettl, J.—I had the ad- 
vantage of perusing the judgment of my 
learned brother, in which the question has 
been exhaustively dealt with. The ques- 
tion is not free from difficulty, in view of 
the various interpretations of the word 
‘judgment’ in cl. 15 of the Letters Patent 
made in numerous decisions, not always 
easy to reconcile, while the Act itself has 
not defined it. In the present cage, the 
direction given by the learned Judge, in 
the order appealed against, which amounta 
to allowing the plaintiff to set una case 

(5) 70 Ind. Oas 103,47 M 316: 46 M L. J. 138: 
(192) M. W. N. 167; 19 L. W. 427; A IR. 1931 Mad. 


(8) 3M H. O. R. 384 . 

(T) 73 Ind. Oas 1054; 47 M. 133; 45 M. L. J. 155: 
M. W. N.881; A T. B. 1024 Mad. 90. d 

(8) 1 Ind. Uas, 535; 33 M. 318; 5 M. L, T, 75, 
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‘of acquisition of a right of easement under 
8. 15 of the Indian Easements Act, over the 
. lane K, whereas the basis of the claim sat 
-up in the plaint is his joint ownership of 
the lane along with the defendants is the 
gravamen of the attack in this Letters 
-Patent Appeal. It is contended by Mr. Ven- 


kataramier on behalf of the appellant, 


that this ise, in effect, a decision by the 
learned Judge that the plaintiff is entitled 
to fall back on & right of easement by pre- 
scription and get relief in this suit, on that 
footing. He argues that inasmuch as this 
- point cannot be re-considered by the Judge 

feae the second appeal at the subse- 
quent hearing after the submission of the 
finding, called for on the newly framed 
issue, he must be deemed to have finally 
decided that the plaintiff is entitled to 
make out a right of easement by prescrip- 
tion in this very suit, and, therefore, it 
would be a judgment to that extent, with- 
in the purview of cl. 15 of the Letters 
Patent. By this decision, it is urged thai 
the plaintiff is enabled to adduce evidence 
on a claim, which is not only not specifical- 
ly set up in the plaint, but is even incon- 
sistent with the joint proprietary title alleg- 
ed therein asthe basis of the claim, and this 
'appeal has been preferred against the game, 


even before evidence is recorded on this : 


issue for the submission of a finding, which 
would all become unnecessary in care this 
appeal is allowed. It has to be seen, whe- 
ther the decision of a cardinal point ina 
suit, by reason of its being final so far 
as the Oourt which gave it is concerned, 
would be an interlocutory judgment and 
as such, would come under the word ‘judg- 
ment’ in cl. 15 of the Letters Patent, as 
contended by the learned Vakil for the 
appellant. I was inclined to hold that 
there is force in this contention. But on 
a careful perusal of the judgment in the 
Full Bench case in Tuljaram Row v. Ala- 
gappa Cheitiar (1), where tbe meaning of 
the word ‘judgment’ incl. 15 of the Letters 
Patent has been discussed at great length, 
it seems to me, that the test for seeing 
whether a decision or adjudication in a 
suit or proceeding is a judgment, is to 
ses whether its effect isto put an end to 
the suit or ps so far as the Court 
before which it is pending is concerned, 
‘or at least whether the non-compliance 
with that decision or adjudication would 
have. the éffect of putting an end to the 
auit or procéeding. It is obvious, that if 
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this test should be applied, the order of 
the learned Judge, calling for a finding on 
anew issue framed by him, would not be 
a judgment. The argument pressed by 
Mr. VenKatarama Iyer runs counter to the 
view expressed by the Full Bench of this 
Court and ifit is accepted, the test is not 
necessarily what is laid down by the Full 
Bench, but the decision of any vital point, 
in. a suitor proceeding, would be a judg- 
ment under cl. 15 of the’ Letters Patent, 
merely because it is final or unalterable by 
the Court which gaye it though the suit.or 
proceeding is not put an end to ag a result 
of it. But this contention haa‘not the sup- 
port of the views pronounced in the several 
decisions referred to in the judgment of 
my learned brother, except the one report- 
ed as Kanalal Bhoya v. Balaram Parama- 
aukdose (3). The preponderance of author- 
ity is against the contention put forward 
on the appellant’ 8 side. 

I, therefore, agree with the opinion of 
my learned brot er, and would dismiss 
this appeal with costs holding it to be in- 
competent. ; 

Y. N. V. Appeal dismissed, 


ALLAHABAD HIGH COURT. 
Sroonp OUiVIL APPBAL No. 911 or 1924. 
November 22, 1920. 

Present: —Mr. Justice Iqbal Ahmad. 
SHERA-Dsraxpant—APPELLANT 


versus 
HAIT RAM AND D Ba PEUN 
— RESPONDENTS. 
#35 oe 


U. P. Land Revenue Act (II of 1901), s. 
Partition proceedyngs — Allotment of f property —S 

third person for declaration of iile ai ileton 2 
Civil. Court. 

A suit for declaration cf title with respect to pro- 
perty allotted in partition proceedings is not barred 
under g 233 (k) of the U. P. d Revenue Aot, where 
the person who institutes he, suit -was nota party . 
to the partition’ proceedings. [p 589, col 1.] 

Shambhu Singh v. Dalyut ingk (0) (D, followed. h 

Tirbeni Sahary Jagannath ( and Bijai Misir Y. 
Kali Prasad Misr (3), ad aken 

Second appeal against the decree of the 
Additional Judge, Meerut, dated the.20th 
of February, 1924. 

Mr. Katlas Chandra Mital, for the Appel- 
lant. 

Dr. N. C. Vaish, forthe Respondents, < 

JUDGMENT.—This is a defendant's 
appeal and arises out of a: suit-brougut 
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by the plaintiffe-respondents for a declara- . Are the plaintiffs proprietors of the plot in 


tion thatthe plaintiffs are the owners of 
plot No. 904 of village Shahpur. The plaint- 
iff's are admittedly in possession of the 
said plot. The defendant filed a suit for 
ejectment against the plaintiffs in the 
Revenue Court on the allegation that the 
plaintiffs were the non-occupancy tenants 
of the said plot, and on the plaintiffs raising 
a plea to the effect thatthey were in pro- 
prietary possession of the plot, they 
were required to have their title established 
from the Civil Court and hence the suit. 
The defenceto the suit was that the plaint- 
iffs were in possession of the plot in dispute 
as non-occupancy tenants on behalf of the 
defendant and that the suit was barred 
by s. 233 (k) of the Land Revenue Act. 
Neither of the Oourts have recorded a 
flading on the question as to whether or 
not the plaintiffs are the proprietors of the 
plot in dispute. TLe Trial Court held that 
the suit was barred by s 233 (k) of the 
Land Revenue Act and on that finding dis- 
missed the suit. The lower Appellate Court 
has held that s. 233 (k) of the Land 


Revenue Act did not constitute a bar to. 


the present claim of the plaintiff. In my 
opinion the lower Appellate Oourt was right 
in so holding. On the findings arrived 
at by the lower Appellate Oourt, it is 
abundantly clear that the plaintiffs were 
not party to the partition proceedings inlthe 
courBe of which the plot in dispute was 
allotted to the defendant. Not being parties 
to the partition proceedings, the plaintiff8 
are not,bound by those proceedings. . The 
matter is concluded by the Full Bench 


decision in Shambhu Singh v. Daljit Singh 


(1). . 
The learned Counsel for the appellant has 


relied on the case of Tirbeni Sahat v. Jagan- 
nath (2) and the caseof Bijat Misir v. 
Prasad Misir (3). Those cases are distinguish- 
able on the simple ground that the plaintiffs 


ali: 


to the suits, giving rise to those appeals- 


were parties to the partition proceedings, 


and as such were bound by the partition” 


effected by the Revenue Oourt. In the 


present case the suit ofthe plaintiffs was: 


not barred by the provisions of s. 233 (k) 
of the Land Revenue Act. FAM 
But before I can decide this appeal I 


must have a finding from the lower Appel-: 


late Court on the following issue 
1) 33 Ind. Cas 19; 38 4.243; 14 A, L.J. 293... ^ 

2) 5A 725; A. WN, (1808) 274. ; 
| (8) 41 Ind. Cas, 913; iA J. 496; 59 A. 4 g 
4 . d á idi "m A 


` mother.-by the father isfor 


dispute? 

The parties will be at liberty to produce 
Íresh evidence. On receipt of the finding 
the usual ten days will be allowed for filing 
objections. The lower Appellate Court 
should send the fiinding to this Court 
within two months from to day’s date. ` 

A.N.A. 7 Case remanded, 


MADRAS HIGH COURT. 
Szoonp OIvIL APPBAL No. 1765 or 1923. 
September J, 1926. 
Present;—Mr. Justice Devadoss. 
VADAKKE OHATTILINGATH 
KALIANI AND OTHHRS-— PLAINTIPRS—- 

- APPELLANTS f 
versus : 
VADAKKE OHATHILINGATH 
KARTHYAYANI AMMA AND OTHB&S— 
DAFENDAN r8 —RBESPONDINTS, 


Under Malabar ee where a person makes a gift 

to, or transfers property in the name of, his wife 
when there are childien by the wife living, there ia 
no presumption that the property given to her or 
Seque in her name is for the beneft of herself 
and her children and is not the’ absolute property of 
the donee or transferee. |p. 591,col-1] - 
- Pattatheruvath Pathimma v. Mannamkunniyil Ab- 
dulla Haji (3, Naku Amma v. Ragava Menon (4) 
and Kuyyattil Kundan Kutty v, Vayalpath Parkum. 
(5), distinguished. be 

Second appeal against the decree of the’ 
District ‘Court, South Malabar, in A..B. 
No. 287 of 1922, preferred against thé decree 
of the Oourt of the District’ Munsif, ` Alatur, 
in O. S. No. 175 of 1920. j SA 

Mr. T. R. Ramachandra Iyer, for the Ap- 
pellante. ` , "MO 

Mr. A. Vasudeva Menon, for the Reapond-. 
ents. uis 65 ^ 

JUDGMENT.—The only question in' 
this case is whether the property standing 
in the name of the lst defendant is her. 
absolute property or property belohging to 
her and children. Both the lower Courta 
have found that the property was thé 
absolute property of the Ist defendant. 
This is & question of fact and the finding’ 
of both the; Oburts is on the evidence in’ 
the case. But Mr. Ramachandra Iyer,’ for’ 
the appellant contends that the presump- 
tion of law that property given to the 
e benefit of 
herself and her children has not been kept. 


. 


590 


in view by thelower Courts in considering 
the evidence in this case. Reliance is 
placed by him upon two decisions of the 


Travancore Chief Court for the position that ' 


there is a presumption in such cases that 
the property is the property of the mother 
and children. In Narayanan Narayanan 
v. Parvathi Nangali (1) it was held that 
“gifts by the father known in Travancore 
as Makkathayam, and in British Malabar 
as Puthravakasom are ordinarily intended 
to benefit all the children of the donor by 
the same mother, and the properties which 
form the subject of gift though usually 
registered or acquired in the name of the 
mother are held by the mother and children 
in common under the management of-the 
mother or the nextsenior competent male 
or female among the donees"’ In Panapilla 
Janakipilla Narayani. Pilla v. Konaku 
Krishnan Narayanan (2) it was held by the 
majority of a Fall Bench of the Travancore 
Ohief Court that “property obtained on gift 
from a stranger by afemale member of 
a Malabar Tarwad descends on her death» 
to the sub tarwad to which she belonged’ 
in preference to the main tarvad" There 
is & presumption that in the case of gifts 
to the mother and children the gift enures 


for the benefit of the family including the’ 


mother and children. Bat the question is 
whether there is such a presumpticn in 
the case of a gift to the mother alone. In 
Pattatheruvath Pathumma v. Mannamkun-: 
niyil Abdulla Haji (3) there was a finding 
by the District Judge which was concurred 
in by the learned Judges who decided that 
case that though the property was pur-` 
chased in the name of the mother it was 
intended for her children as well. In 
Naku Amma v. Ragava Menon (4) on the 
evidence it was fonnd that the gift was 
for the benefit of the mother and her 
children. Mr. Rfmachandra Iyer relies upon’ 
an observation of Miller, J., at page 82: 

“Apart from any other consideration, if I 
had Ex. XVIII and nothing more before me, 
I should be inclined to hold that it was 
intended by the donor asa putravakasam 
gift, a gift forthe benefit of Naku Amma 
and her children in the absence of words 
to show that he intended to give an absolate 
eatate n" 

Exhibit XVIII was the Siar of gift and in 

) 5 Travancore Law Reports 11 

22 Travancore Law Reports 278 


po 
3) 31 M. 228; 48 M. L J.-16; 4 M. L. T. 83. 
4) 18 Ind. Cas. 1; 38 M. T9. 
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the absence of words to indicate the inten- 
tion of the donor that the donee was to 
have an &bsolute interest in the property, 
the learned Judge was prepared to hold 
that the gift was for the benefit of the 
mother and her children. In Kuyyattil 
Kundan Kutty v. Vayalpath Parkum (5) 
una Sastri, J., observed at page 
109*: 

"It may now be taken as settled law that: 
where a person following the Marumak- 
katayam Law gives properties to his wife 
and children or to his children alone fol- 
lowing thesame law, the presumption is 
that he intended the donees to take the 
properties with all the incidents of tarwad 
property." 

This passage is relied upon for the poi- 
tion that when property is acquired by the 
father in the name of the mother alone there 
is a presumption that the father intended 
that the property should be for the benefit 
ofthe mother and children. These cases 
do not support the contention of Mr Rima- 
chandralyer, Hach case has to be con- 
Bidered ih thelight of the circumstances 
attendant upon the transaction, Where the 
gift is made tothe mother and children, 
there is no question as to theintention of’ 
the donor; where the gift is to the child- 
ren there alao, there cannot be much doubt. 
But where a man gives some property to 
or buys some property in the name of his 
wife, there is no presumption that he 
intends that she should not have absolute 
interest in the property but that she should 
hold it forthe benefit of herself and her 
children. ' ' 


“In this case the kanom right was acquired 
by the 1st defendant with the funds applied 
by herhusband. There is nothing in the 
deed itself to show that she was a person 
other than an ordinary assignee of a morf- 
gagee's right. The mere fact that her 
husband found the money for the assign- 
ment or tranafer of the mortgagee'a right 
is not by itself sufficient to throw the onus, 
upon the lst defendant to show that the, 
property is her absolute-property and does 
not belong to the tarwad. It is for persons 
who want to make out something different 
from.what appears from the documents to 
show- that the intention of the lst defend- 
dant’s husband was to benefit not only the 
lat defendant. but her children as well 
The cases of Chakkara Kannan v. Kunhi 


(5) 31 Ind. Cas. 107. 
——— redi 
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Pokker (0 and Narasamma Hegadthi v. 
Billa Kesu Pujari (7) were decided upon 
the recitals in the documents and the 
circumstance attendant on the trans- 
actions. In Duja Bhandary v. Venku Bhan- 
dart (8) it was held that a permanent lease 
in favour of the lessor’a wife was for her 
benefit alone as the deed did not contain 
words conveying an interest to the children. 
I do not think that there is any authority 
to support the position taken up by Mr. 
Ramachandra Iyer that where a person 
makes a gift to, or transfers property in 
the name of, his wife when there are child- 
ren by the wife living, there is a presump- 
iion that the property given to her or 
&cquired in her name should be for.the 
benefit of herself and her children. Both 
the lower Courts on the evidence on record 
came tothe conclusion that the property i8 
the absolute property of ihe mother and 
that conclusion is right. 

The second appeal fails and is dismissed 
with costs. 

v. N. 

(0) 30 Ind. Cas. 755; 30 M. 
M. L. J. 481; (1916) M. W. 
7) 31 Ind. Cas 543; 25 M 

(8) 31 Ind. Cas. 854. 


Appeal dismissed. 
317, 18 M. L. T. 255; 29 
N. 740 (F. B.). 

. L. J. 037. 





LAHORE HIGH COURT. 
CivinL Revision PnrrrioN No. 430 
or 1926. 

November 20, 19828. 
Present:—Mr: Justice Jai Lal. 
Fira NAND LAL-LAJPAT RAI— 
PLAINTIBFS—PHTITIONBBS 


versus 
Fır RAMJI DAS-DWARKA DAS 
DEFSNDANTS— RESPONDENTS. 

Limitation Act eke 1908), Seh. 1 Art. 66—8Swit 
ee damages for contract—D amages settled 

fore date of intended ie an idis of 
limitation. 

The plaintiff entered into an agreement with the 
defendant to sell to him cotton seeds which were to 
be delivered between 12th January to 12th February, 
1822. In the meantime the parties decided that the 
actual delivery of the cotton seeds would not take 
placo and agreed to Rs. 121-14-0 as damages due to 
the plaintiff from the oo on that account. In 
a sut for ee damiagos: 

Held, that the uem for Suit began to run 
not from the date of seitiement of damages but 
from the date on which the delivery was agreed to 
be originally given. 

Petition for revision of the decree of the 
Benior Sub-Judge with appellate powers, 


Ludhiana, dated the 23rd November, 1925, 


reversing that of the Sub-Judge, Fourth- 


Olass, Samrala, District Ludhiana, dated 
the 17th June, 1925. 


_NAND LAL-LAJPAT RAÍ t. RAMJI DAS-DWAEKA DAS, - 


bal 


Mr. Ram Lal Malik, for the Petitionera. 

Mr. Shamair Chand, for the Respondents. 

JUDGMENT.—On the 14th August, 
1921, the plaintiff entered into an agree- 
ment with the defendant to sell to him 
cotton seeds which were to be delivered 
in the month of Magh, Sambat, 1978, which 
corresponds to about the 12th January to 
the 12th February, 1922 Ii appears that 
in the meantime the parties decided that 
the actual delivery of the cotton seeds would 
not take place and agreed to Ra. 121-14-0 
as the damages due to the plaintiff from 
the defendant on that account. The 
plaintiff instituted a suit for the recovery 
of this amount along’.with others. So 
far as other items are concerned the suit 
had been dismissed on the merits, but 
the suit for Rs, 121-14 U was decreed by the 
trial Oourt. Tbe Senior Sub Judge on 
appeal, however, dismissed the suit holding 
that the same was barred by time. He 
held that the limitation for the recovery 
of Rs. 121 14-0 began to run from the date 
of the settlement of the damages between 
the parties and not from the date on 
which the delivery was originally agreed 


to be given. It is admitted that the suit 
would be within limitation from the latter 
date. In my opinion the view of the 


Jearned Senior Sub-Judge is erroneous. 
The suitis for the recovery of damages 
for breach of contract which would ordi- 
narily be recoverable on the date of the 
breach, i. e., the date on which the delivery 
was to be made. The settlement of the 
amount due from the -defendant to the 
plaintiff was done merely in order to save 
the parties from the trouble of going into 
accounts later to calculate damages. This 
did not, however, amount to & novation of 
the contraot, nor did the document pro- 
duced by the plaintiff in support of his 
allegation that the amount of damages 
was settled at Re. 121-14-0 give the plaintiff 
a fresh cause of action. lt isa mere ac- 
knowledgment whith cannot itself be made 
the basis of a suit. The cause of action is 
the breach by the defendant which hap- 
pened on the date originally fixed for the 
delivery of goods, I hold that the plaint- 
if’s suit was within time. 

I accept this petition and decree the 
plaintiff's suit for Re. 121-14-0 with costa 
throughout. 


BL Petition gecepted, 


- 


"Mad; 378. 
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MADRAS HIGH COURT. 
Szoonp O1vit APPBAL No, 1774 or 1923. 
July 3U, 1926. 
Present:—Mr. Justice Devadoss. 
. VENKATESAYYA-—PLAINTIFP 
—AÀPPBLLANT 


versus x ` 
PERUMAKKAL AND OTHARS—DBFENDANTS 
; < — RESPONDENTS.  ' 
Madras Estates Land Act (I of 1908), s. $ (5) —Inam, 
grant of, by xemindar—Grant of both warams—Grantee, 
whether landholder—Right to eyect —Burden of proof 


In the ‘case of a grant of an inam by a semindar 


in 1838, if both warams were granted to the inamdar, - 


he would be a landholder within the meaning of the 
term as used ma.3 (5) of the Estates Land Act and, 
therefore, the inamdar can maintain a suit in eject- 
ment against the cultivating tenants only if he provee 
that kudwaram alone was granted to him’ by the 
semindar. 

Brahmayya v. Achiraju (1), followed. 


Second appeal against the decree of the 
District Court, Salem, in A. 8. No. 197 of 
1921, preferred against the.decree of the 
Oourt of the District Munsif, Krishnagiri, 
in O. 8. No. 520 of 1919, 

Mr. K. N. Rajagopala Sastry, for the Ap- 
pellant. : 

Mr. B, Somayya, for the Reapondents. 

JUDGMENT.—The only point ın this 
second appeal is whether the defendants 
héye occupancy right in the ,plaint ,prc- 
perty. The District Munsif held that the 
suit land was an estate and, therefore, the 
defendants were entitled. to occrpancy 
rights.- On appeal the District Judge held 


' on the evidence that the defendants made 


out occupancy rights. ‘There is evidence 
to support the finding. of the -learned 
Judge that the defendants are occupancy 
tenants. Apart from that, there 3s: the 
fact that the inam was made by:the gemin- 
dar in 1838. “If both’ warams were:granted 
to the plaintiffs predeceesor-in-title then 
the plaintiff would be  landholder within 
the meaning of the tèrm as used jn s. 3 
(5) ofthe Ketates Land Act. It is only 
if the plaintiff could prove that kudivaram 
alone was granted to him that he could 
sustain his action against the defendants. 
There is nọ such evidence and it is not 
seriously contended that kudivaram alone— 
was grantéd ininam to the predecessor-in- 
title “of the plaintiff, The decision of the 
Fall Bench in Brahmayya v. Achiraju (1) 
applies to this case. The second appeal 
fails and is dismissed with costs. 
"OY NSV. ` Appeal dismissed. 

) 70 Ind. Cas. 615; 45 M. 715; (1923) M- W: N. 
OP SIM. L; T, 9l; 43 M. LTJ, 289; A L R.1023 
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‘LAHORE HIGH COURT. 
Sgcony Civir ÁPPBaL No. 1581 oF 1928. 
December 2, 1926. 

Present: —Mr. Justice Zafar Ali. 
SHEO RAM AND orHBRS—DBFBNDANTS— 

APPSLLANTS iem 


versus 
MAM RAJ-—PLAINTIFF— RRSPONDHNT. 
_ Hindu law—Partition—Partal partion —Presump- 
tion of complete partition, 

Where a partial partition is proved the presumption 
is that there has been complete partition both as to 
parties and property. : 

Second appeal against a decree of the 
Senior Sub-Judge, Rohtak, dated the 4th 
March, 1928, reversing that of the Sub- 
Judge, Fourth Class, Rohtak, dated the ` 
16th March, 1925. ue 

Mr. N. C. Mehra, for the Appellants. 

Mr. Shamair Chand, for the Respondent. 

JUDGMENT.—The only question for 
determination in this second appeal is, 
whether the finding of fact arrived at by 
the lower Appellate Court is correct in 
view of the Hindu Law on the point, That 
law as stated in s. 270 (4) of Mulla's Hindu ` 
Law runs thus:— 

"Where a partial partition is proved, 
the presumption is that there has been a 
complete partition both as to parties and 
property." < . 

Now the facta are briefly as below: — 

Shiv Ram defendant No. 3 is a colla- 
teral of the two brothers who figured aa 
defendants Nos;4 and 5in the trial Court. 
All these were at one time joint owners of 
some agricultural land as well as two 
houses, and it was admitted that the land 
was partitioned, So the - presumption 
under the Hindu Law was that' the houses 
had also been partitioned. "This presump- 
tion receives support ‘from two circum- 
stances, viz, (1) that Shiv Ram defendant 
No. 3 mortgaged one house and left the 
village, and. (2) that defendants Nos. 3 
and 3 and their widowed mother jointly 
sold the other house representing: that 
they were the sole owners thereof. The 
lower Appellate Court ' was, therefore, 
justified in concluding that defendanta 

os. 2and 3 (and their widowed mother) 
were owners of the whole house, when they 
sold it. There ia, therefore, no ground for 
interfering with the judgment of the lower 
Appellate Oourt, “and I dismiss the appeal 
with costs,” 2 

HL, 


Appeal dismissed; | 


+ 


dun. 0. ise 


ANG 

: LAHORE HIGH COURT. 

7^ Curkrkat Raytston No. 830 or. 1926, 

. ,,Béptember 30, 1926. 

. Present —Mr. Justice Broadway. 

! MATHRA DAS —AoogsnpD —PaTITIONHR 


- EMPE ÖR- a NANG Patry.. - 
ehe Code (A XLV ‘of 1300), n #2. . 408, 408—Ori- 
nal breach of (Must by- servant—Crt Mmisápõro- 
oa Vr from Ria E HE 
ang receiving’ a im—Amoufit not it- 

ad ip que Of eneh, nature of 

poctor of y Whose. duty it 
E E lars ape and to repi what | arrange- 


ments he could e with persong mak claims 
against the’ Rattray arran for. the. sale of some 
bags of skin. lying[dp ‘the Railway Shed to a 


person who- hed. claim with. reepact fo 


sinillar iA ded fo} Mich H had been lost in transit 
and-receivéd froin He 'claimant-the price of 
same; : The, sum was mot credited to the Railway. 
on. on agay the Heater | denied - the regeipt of the 
id; that the? ily of criminal miè 
o Mild, ah unds 403^ goliy Oode idol of 
an offence under s 103) ‘Penal Code. [p. 594, cal. 
c. Oriminal petition for revision-of- nn. te r 
of the Seasiona-J dd enia: dated the 
Orb» April; 1928.. LO 

‘Da. Nand: Lal: ‘and aro. Re Kapur, tct 
the: Petitioner. j «d: 

. Mr.: Abdul -Raéhid;  Ksaistant Legal: Re 
menisraneer; forthe Opposite Party. 9+ 73)" 
e-JUDGMENT orMathra Das was- tried 
for An.offencaimnder s. 408 5f the Indian 
Penal Oode, found-guilty.and sentenged to 
two years’ rigorous. jmprisonment- and: to 
pay a fing: ot Be, 200 oF in: default to pn- 
dergo. further rigorous imprisonment for 4 
period.:of sim nionths.' Against fhis:con- 

ior &nd.sentenee he:préferred.an.appeal 
which was dismissed on the: 6th of: April; 
1926; wheraupan he flled a petition im this 
Court under is. “439 p£ the Or. P.:Q,-and 
nobics wasdssned.in erder to-aonsider: the 
& ra fia b 4038. ot the: Indian Penal 

oda. >. s> 

-The case arose in ths following Solrgtuns 
stances:—Oh the 24th May, - 1923, Ahmad 
Din-Fazál Hahi, a firm of. hide merchants, 
dubmitiedca claim- againsb the North-W eg- 
tein Railway for.a aum of Rs. 30-being 
theovalub of a consighment.of three -bagd 
of. goat-skin lost iu transit, . This .clgini 
wasamade over to'Mathra Das: forinyesti- 
p Mathra.Das was'a Railway Official 
ainga Trafo- Convasser or Claims Inspes- 
tor:: Oa ihe 30th June, 1923, “Mr. Heath, 
A. T.B, came to -Ambitsar with Mathra- 
Das‘and Manla Bakhsh, a obs epee et: 
the-firm’Ahmad Din-Fasal: bi, was-suta- 
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. 808 
móned.: Im the ‘goods-shed there-were tên 
hags of goat-skins. Three of these bags- 


“were shown -tò Maula. Bakhsh: who said 


that they-.were not his ‘and after some: 
conversation, Mr. Heath agreed-.to. sell to 
Maula Bakhsh the said three bags of skins 
at Rs. 40 per 100, thé price of these three 
bags coming, to Rs. 50, The other- seven 
bags were.to be Bent to the -Lost Property 
Office, Lahore: -Qa the- lst .July,. 1923, . 
Mathra Das submitted & report-to Mr: Heath 
in which: he- set out that Manla Bakhsh 
Bhould be paid Rs.. 390 Jess Rs. 56 being 
the price af- the- three bags- of; skins. ’ Fhe 
bum -of Rs. -334- was. accordingly paid’ to 
Maula Bakhsh on behalf ob. the: firm ón-or 
about the 10th-of. July. 

Tt appears that :in A "integvit: Mahra 
Das hag arranged with; Maula Bakhsh ito 
sell to him thé other seven bags of sking 
atithé price already fixed. “The totab«valna 
ef &he ten baga-of -skind'came. to Rs, 158 
which were agreed to be paid; and the skins 
were taken, away. by Maula. Bakhsh, ‘the 
Goods Olerk in charge “being told:by Ma: 
thra-Das; that Mc:-Heath had-adid -the entire 
kot. -:Oa- the 4th-Jalpe 1923; Mathra" Das 
went-tq Maula Bakhah and: obtained: froni 
him the-gum ‘of Ra: 158, .: ids fór:ia^ree 
ceipt he said that it was a: Railway, matter 
gud tant-the receipt wontd .comein: due 
tims although’ after, soms delay: e He:also 
told him-that the Rajbway! had | decided:ta 
pay. tejal-sum~of Ha: 334 ini settlement 
of-his olgim- for + Rs. 380. This: aumrcof 
Rs. 158 was never credited £o.the- Railway: 
Some -two -yeats láter Mathra Daas’ house 
was searched when -fetir Railway files were 
found, one of them. relating to this trans- 
action, On enquiry being made it was 
found that Maula Bakhsh had ee the sum 


Maud Bakhsh, ni t a M Heats 
had gold them. ^ Ha-algo denied/the receipt 
of the sum of. Ra. 458 from -Mauls Bakhsh. 

Doctor Nand’ Lal-for-Mathra Das has 
referred to “most -of the. evidence on the 
er: dnd I have no.hesitation in gooept- 

ing the'/fladinga-of^the ‘Courts. "below on 
tha- question: of: faat.- T, these, ‘bold 
that Mithra Das did arrange for the: salo. 
ofseyen bags of skigs to Maula adhah d . 
that he on. the 4th of July, 1923, did receive 
from Madla Bakhsh a samo Rs. 158 in’ 
payment.for the ten bag of skins. T-be« 
lieve Maula Bak ah's :statemaedt to: +hg: 
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effect “that: Mathra Das told him. that his 


''elàim fer Rs. 390 had been.settled by the. 


Railway by payment'of. Ra. 334. The ques- 
tion is whether-Mathra Das’ conduct brings 
him within. the uryiew of s. 408 of the 
Indian Penal Gode. - 

.It has.been found by the Oourts below 
chat as a Traffic Convasser or Claims In- 
spector Mathra-Das wotdd:be entitled to 
febeive moneys on behalf of the: Railways; 
There is the tastimonyof three.withesses who 
say that Claims Inspectors are in the habit 
pf collécting money for-gdo&s?-In view of 

. the. fact that Mathra Das às Glaims Inspec- 
‘tor had. to investigate claims’ and to report 
what arrangements he could' make with 
persons making claims against- ‘the Railway; 
it'Seema to. me very probable that these 
witnesses are telling the trath.“ He cer- 
tainly professed :to-.Maula: Bakhsh to be 
entitied.to receive the’sum ‘of. Re. 158 for 
4ko, Railway. At the same timexhad‘it been 
one-of-the duties ‘of:the Claims’ Inspector 
er 'the- Traffio:Donvasaer to receive money, 

| that fact could easily have been "proved by 
the prosécution, and, thereforé, it seems to 
me that: it ‘would be'more. appropriate. “to 
find Mathra Das: guilty of the ‘offence of 
criminal rhisapbropriation of which: he is 
undoubtedty guilty, -> RE : 

: I; therefore, alter -the conviction: to ons 

under ò. 408, Indian’ Penal Code, but; hav? 
higregard . to the: serious haturé of thé 

Offence, maintain the sentence. He must 

surrender: to ‘his. bail and ‘serve out tê reko 


of his sentence, 
QEACNO AC M I Conviction altered. 
UE t n "Pus Sc . 2 
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z SIONER'S COURT. -: 
Canem karasan No..148 oF 1820. 
2.  * September 21,1926. - . 
x- -Present :—Mr. Kincaid, J. 05 and - 
ae- cU :; Mr. Barlee, A. J.Q.- T 
Sb ^. -EMPEROR-— Prosnovror E NE 
<. ‘versus .. dE 
' BUDHU—~Avovsip—Orponawr. 


“weg BUDHU 187 t, 25—Abkar I T: 
Marium Kana A neun 


visible Bombay urine Ad (Y 
oF NOS ra l 
r inc aten Dass Y within the 


maning of & 35 af ihe Hvidenoe Ao oi. aee ' 
statement made by : 
therefore, rt ix Tn eyidensn 


P 


; p. 095, oal 1.) 
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Ah F v. Emperor (1) and Tilibai v. Emperor 
(2), followed. , 
‘A sentence of a fine of Ba. 95 in a "of a oon- 
Wi en ‘ander s. 43 (i) of the Bombay Abkari Act 
for cultivating an exciasable article, 1s entirely ingde- 
te "Buch offences are difficult to detect and when 
vered should be dealt with in syċh a manner as 
to deter other persons from committing similar 
breaches of the law. [p. 595, ool L 
. Reference made by the- District Magis- 
trate,  Nawabehah, for Pakane ani of sen- 
tence 
Mr. T.G. Elphinston, Public’ Proseoutor; 
for the Crown. 
"Mr. Hashmatrai, for the; 0 pponent. — - 


J UDGMENT.—The “lasta of this re- 
ference ‘are very simple. i The Abkari 
Inspector, Mr. Ahmed Ali, of Naushahro 
Taluk learnt from a spy that bhang had 
been cultivated in a place called the Makan 
of Hussan Mehmudan near Sihra, Acting 
oh this information Mr..Ahmed-Ali went to 
the spot.and found that. bhang had’ really 

een cultivated. ` He called certain mashirs 
and rooted out 153 bhang plante. At the 
time two persons Budho,the present accuse 
ed, and his uncle, Imambur, werg present, 
Budho confessed`to 4hetAbkari Inapector ` 
that he had cultivated the bhang. His cons 
feasion was not only heard:by the” Abkari 
Inspector but also by the mashirs. - Whe 
beo on his triat Budho confessed to the 

econd Olass Magistrate of Moro that: bhang 
i aides ue the Makan : He, ROWE 
Adde that it was ‘sprouting [re e 
brinjal and other. vegetables, The 
Magistrate found Budho ‘guilty under. yt 
» 2 oftthé Abkari Act and sentenced hint 

pay a fine of Ra, 25. or :te undergo rigor. 
Tous: imprisonment. lora month: = “< 

” The “learned ." District Magistrate’ caf 
Nawabshah has approached this Court and 
has moved the Judges to. consider. the ads 
visability of enhanting thesentencs. = > > 

The learned Pleader for the accused has 
contended that there was no;próper còn- 
viction. , The. confession.to the learned? 
Magistrate was not^ & complete: admissiot:- 
of guilt and the confession . to the-Abkarb 
Inspector was inadmissible under the 
Evidenee Act. It is true, that the, cons 
feasion ‘of the accused Budho to the Teamet 
Magistrate. i iB hardly a complete confession 
of guilt." But it ferms a substantial piece; 
of evidence against the accused. As regards 
the confession ' made to tha- Abkari Ins- 
peotor it is good evidence. Tt is now settle. 

ed law that‘an Exocise Officér is mot a Police: 


ank within the meaning óf the-Evidenos; 


ca 


4 


that the 


“19910, 1927] 


-Act. Ah Foong v. Emperor (i) and THlibai ^ 
v. Emperor. (2). Thesa: two confessions 
leave no doubt in our minds that the 
accused is guilty of cultivating bhang in 
-his uncle's plot of land. 

- The, only point for our caidan. 

therefore, is whether wè should enhance the 
-sentence passed on the accused by the 
Jearned Second Class Magistrate: We agree 
-with;4he learned District Magistrate that 
r& fine of Rs, 25 is entirely inadequate. Such 
-offences are difficult to detect and when 
‘discovered should be dealt with in such a 
manner. as to deter other persons from com- 
mitting similar breaches of the law. i 

We accordingly direct that the accused 
‘in addition to the fine of Rs. 25 imposed 
upon him should undergo two months’ 
es orous imprisonment. 

he papera to be returned to the learned 
„District Magistrate. 


P. B. A. Oni m OWN, BE e 
(1) 48 Ind. Cas. erii ar 411; 33 O. W. N 

O L. J. 30 O 

f 82 Ind. Cue ISI: DE Or. Ta J. Ih ALLE 


1935 Bind 70; 188 L. R. 75 


RANGOON HIGH COURT. 
Ordnat Raviston No. 932-B oF 1826. 
F ^ : July 18, 1920; ? i 
 Brarnt: :-—Justise Bir Benjamin Herbert 


Heald, Kr. 
MAUN! a THA E— AOOUSHD — APPALLANT 
* : | : DETEUS 
e>. EMPEROR — RESPONDENT. 
Lower Burma Land and Revenue Act (II o 
Rules under the Act, r, 60—Grasi 
usc—Prosecution u . 


186— 


rosecuiions under r. 69 of the 
Rules framed under the Lower Burma Land and 
Revenue Act that there should bs evidence not only 
grazing ground has been allotted but alsd 
Shs it has heen dall demarcated. Ap 595, ool. 2.]° 
Roe procedure In such cases is for the Land 
Records Officer to file in each case with his 
complaint or report a map showing the relevant 
boundaries of the peo round with ths a 
ilon marks and ths to bs on b 
the accused, And for the Oout to take evidence that 

round hag basn allotted and damarcated an 
s. Mogol’, trespass has boan, committeds 


gasin 
that 
i inia] 
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"585 
` Orirhinal revision being review ofan order 


of the Township Magistrate, Thanatpin, in _ 
Oriminal Regular No, 143 of 1926. . Kn 


ORDER.—A number of persons, name- 
ly, Shwe Nge,-Tha- E, Tha Ywe,: Mg Pe, 
Po Ba and Ban Min have been proseoyted: 
‘bya Revenue Surveyor, Sein -Ngwe; for 
occupying part of a grazing ground for 
purposes -other `t razing and havs 

sen convicted of an offence under r. 69 
of the Rules under the Lower Burma Land 
and Revenue Act and sentenced to heavy 
-fines. 

The defence in each case was that they 
did not know that the land which. they 
-had occupied was grazing ground. | ., 

It is essential in all prosecutions under 
r. 69 that there should be evidence not 
only that the grazing grofind has béen 
allotted but also that it has been finally de- 
marcated, that is*thatthe boundaries have 
been clearly marked with permanent posta, 
or visible marks of some kind, eo that there 
is no room for mistake as to the limits of 
the grazing ground, 

In the present series of cases there is no 
evidence to show that the grazing ground 
was properly demarcated and -the- Sessions 

Judge haareported the cases to this Qourt 
with a recommendation that the convio- 
tions -and sentences be set eaide.and new 
trials be ordered, -+ 

In view of the ‘detect, anaa na above, 
of the number. ot fero andof the severity 
of the fines impoeed,I am -of opinion that 
.this course is pan WA , 

- There is nothing on 4he record to show 
on what the vac of the fines, which, 
ranged from Rs. 50 . 200. was 

Lf it was ‘based on ‘the area occupied, the 
adoption of that basis seems to me to have 
been unjustifiable,’ since the offenders have- 
presumably been assessed to revenue oÀ 
that basis, aud it would, in my opinion, be 
unfair that they should :have to pay twice 
onthe area o the land which tey had 
occupied. . 

The proper procedure in euch: bases me 
the Land Records Officer. to file in: sath 
case along with his čom it or: reporta 
map showing the relevani^botnndárisa lof 
the grazing ground with. thd: demarcation 
marks and the ares alleged tà ‘be ioooupled 


* by the acoused* “within ‘the: grae 


and for the Court to taka: REA sree are: thé 
qu roynd has béan- ted ahd 
abid and and that the -allegadstrenpasg 


deb 
„haa been: committed. “The 'evidence of the 
Land, Records Officer on. all these points is, 
“ot ccurse,:importent, us would be also that 
of the Village eadman. 

~ In the-tifcumstancés of these cases’ T set 
-aside ` the conviction“ and sentences and 
‘order that the aéetsed be re-tried:' A8 none 
“of the fines seem to have: been exacted and 
"none of the accused seem +o havebeen sent 
to -Jail ih default,’ nö'orderg for refund of 
'the fines or for’ release’ from Jail-seem tő be 
necessary; but if any- ofthe fined’ ‘have 
“been paid they will b& refütided' art if any 
of the accused .have been sent to Jail they 
will be ^reléased: “forthwith só: dar as these 
eases -ate-concerned:-- -=> 2a: 

The bond&-which: the “accused have exé- 

"buted will ‘be-cancéled. n 
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EHG COUR. 
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BION No. 4 
: Prah ZAME Justice Badar 


HAN— l4 ah: 
s 22 Dm AU AR ic Ael 
Pies MOHAMMAD: AND OTHPRE ' : D. 
LU X Qs ÀocUSED— RBaPONDRNTS ^ "o^ 
Cr. . (Aet Y y KA 1588), 7 aod Crtintetal -Fri 
anie db ue B 
"The mero. sêt that e “prope ina 
gamben 
ud have. "peen ending for a i in a criminal no 
‘ground-for’ Ling them whero f 6 delay lamot-dus 


ngaji, 


to the com kase, VES 
- Case. reported- by:tlie District: Magiatrate, 
Gurgaon; with-his.Letter Ne: -328 of 1920. : 
"Mr. Prakas& Chand, for thé: Petitioner. 
. Mr. Shamair Chand, for the jp (s. 
;: ORDER.—This is a reference. by the 
learned District Magistrate of Gurgaon re- 
commending thatcertatn-proceed ngs shopld 
be quashed, His reason for the recomfpen- 
dation -is-that the proceedings -weré-initiat- 
ed on the tth of -Auguet,:1924, and- that, se 
far; as 16 of the: persons: : necuBed,. areca- 
cerned, they are still pending at:this: date. 
ponsiders this-is.a Beandaland suggests 
that -the. proceedings should be: quashed. 
fPhe learned; District: Magistrate bas: very 
gighily atide.correctly Aeectibed the- situe 


KiTTUVA ROWTHAF Y. SOPPAN- ABIRI. 


Tee. 0. 1827) 
‘tion as being'& seandal.. At. the Bame time 
he has also pointed out that the'delay in the 
disposal of the. case. ie not due: to us com- 
jlaipant..'To-quash the: proceedings now 
would beto deny the ‘complainant justiée 
which, tó my: mind, would also- be: & cap- 
dal. - The, learned: District ‘Magistrate has 
very rightly. Toni out that the Magis- 
&rateg-of' the« District to a great eitent are 
responsible for the delay.: I: am “not- prë- 
pared £o accept the recommeéndatiot and to 
deny the. a Ji ustice ‘by ‘qudshing 
the-proceedings.: ink: thiét: thè- Fest 
course:for the: istrict Magistrate is td take 
up the .ease himself: and “to proceed with 
dt.from day to day until'ij is disposed of. 
It the ‘District. Magistrate-“is ' "occupied 
wath other and moro 'important work, Fe is 
authorised to make. over the case to cone of 
his &ubordinató Magistrates: with -thè di 
tinct instructions that: \thé:ngse: is to- bo 
pročeeđed. withfrom day to day until it is 
concluded! "Nó othér* work 6 buld beal- 
lowed to interfere th disposal of this 
‘chee.’ With these remarks the case, jaire ` 
turned to the learned District Magistrate, 
AlN. A Order accordingly. 


-m.n - 
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MADRAS HIGH COURT. 
ORIMINAL RuvietóN |Cagn-No. 817 or TA 
ORIMINAL Ravsfos -PBTITION -No 872% 

ok 1925. ; 
theif August 16, "1996-7 o ev et 
Present:—Mr. Justice dades 
RADO S ROW THER AND ANOTHER 
. uic E ee. UN Pur 
58 BUPPAN ASARI- Oóurianunr, er. 
Bus P. i (Aet Yo 1898), 4. 28> Penal Code (Act 


vio d $90— obbery— Eriorti when 
amovnis, i berg Trmal Na ee ong d 


aver. o CRURA UM 
duced, vali doy Dject d 
ded. e ny a wein 


ane order $o constitute the Seon of. ds under 
$. 390, Indian Penal Oode, 1t is not i rece Ahat-thé 
extortion ahould. follow immediately upon the ree 
traint provided there is fear of. m UNA UM 


Lp. 597 Bola. 1 & 1 a 

7 Where, in of ait offence,’ a Magistrate entirely 
éverlooks radi fact which wo carry the case be- 
is jurisdiction and -tries the, accused for & 


offence, he is not held to y have acted mithat 


[9P.L.051927) 
ENT tef fe dum: 


tafter 
ta d ne bids dob 
- be improper ones dite void. Wher 
hímself o EA to the jurisdiction the, 
h Gourt wonld feel itself bound to ‘interfere. . D., 
EN; coL 2; p.588, 0L 1] * ^ - . 
No tribunal can properly clutch BE a dy: 
intentionally ignoritig facta-of aggrava n which make 
ble only by & higher. tri 


an, offence really. 
bunal. [p. 597, ool 8 ND 
-E Reverse ‘vy. Ayyan (1), followed, = > -- 3 
Tn a aa a gs apart from -ths char, 
whenerer- &re proved constituting 
offence, that is the, offence which 
being "tried: “It is not'as thou 
civil trial Tu apploable and 
tricted to th 
oriminal triad he-must be ever ready as the facts are 
disclosed either to alter the charge under s. 227 or 
to refer the case under s. 346, Or. P. O. [p. 598, col. 1] 


Petition, under sa. 435 and 439 of the Or. 
P. O., 1898, praying the High Court to re- 
vise the jud mant of the Goan of the Sub- 
Divisional gistrate, Shermadevi, in Or. 
A. No. 23 of 1925, preferred against the 
judgment of the Court of the Second Olass 
Magistrate, Ambasamudram, in C. O. NO: 337 
of 1935. — ^ : 

Mr, EK. L, "Ethiraj, tor the: Petitione£; 

The Public: Prósedutor, for the Crown. 


ORDER.- The ‘petitionera: seek to re- 
vise the judgment.and. sentence of the Bub- 
Divisional ar uir of Bhermadeviim Or. 
A. No.’ 1925 confirming the šen- 
tence . „the -Sub-Magistrate of: Amba- 
samudram in C.-O..No..337-of 1920 on the 
ground - that thé : ;Court ‘of : "trial- had ne 
jurisdiction, . 

It was found ihat the 3nd: ‘appellant 
seized one Suppan Asari (P. W. No, 1) and 
tied him to a pillar. The Ist appellant 


would Only release him ifhe paid Rs. 100, : 


On. payment of, Rs. 76 Suppan Asari was 
released. This is a clear case of robbery 
and thé ‘pétitioners -movéd both the ‘Divi- 
sional and District trate. to transfet 
it from the file of the ab- Magistrate who 
bad no jurisdiction. , 

The Public Prosesutor has not defended 
the District Magistrate's interpretation of 
8. 390, Indian Penal Code, Suppan, Asari 
was in fear of instant wrongful’ restraint 
at the moment whén he delivered the pro- 
perty in the. presence, of the. accused. 
There may have been. previous Wwron 
restraint with no extortion, but it is not 
necessary that the. extortion should follow 
immediately upon the restraint in ordet'to 
constitute tobbery; provided that -thére is 


SRATLOVA ROWTEBE-?,- -BUBPAN, ASARI, 


fear gf resirhint atthe fime, -Ih ha ilutz- 
tration: (2). top. 890, Indian Penal: Code, the 
father is in. instant fear of hisichild’ '&; death; 
thougi fhe: shild may: have -been- in- -the 
hands of the -gang for.sometime.. Nor in- 
the; presant case can it.be said as the Dis- 
triot Magistrate says, the threat - was not 
of immediate violence ever, but of-a con-, 
cocted casé; In the words, of the complaint 
the. accused d “We shall release. ne 
anly.on paying ihe amount." . 

-The Sub-Magistrate has found. "khe: ek 
titioners guilty of wrongful confinement 
under s. 342, of extortion -at the game time. 
and. place -under 8, 384, a fnding which 
embraces all the -ingredients of robbery. as, 
defined.‘by 8. 390; and the Sub-Magistrate 
not- bein -a Magigtratg. ofthe First Clasa 


his jurisdiction is clearly, arred, ader cole, 


8, Boh. II, of the Gr. P. C. : 

The law, - on . this, ‘matter | “is ' plainly 
enunciated -in King-Emperor v, Ayyan (1 
It'a Magistrate. entirely overlooks some fact 
which would ,carry the case: beyond- his 
jurisdiction and tries ‘the accysed for a 
lester offence, he is not held’.to hava 


acted «without jurisdiction. - The - question 
whether-he has or has not entirely over: 
looked the. circumgtances: would be one, 6f 


fact; -If on, the .ofher hand he does not 
overlook the.. pironmstanee,” but, „after his 
attention, has been-drawn,to it,-he ‘deliberate- 
ly: ignores’ it, his; : proceedings - would ` be 
improper though not .vojd. 


- There'oán be ho doubt ‘in - tha: -present 
éasó that-the- proceedings were im roper, 
because after thé Magistrate was f y Cog- 
nizant ofthe aggravating ircudisbaiós of 
rféstraint and has indeed founded.a cónvic- 
tion upon it under s: 342, Ihdiad Penal 
Oode, fa: nevertheléss refused to ndmit-that 
it waga ċasé of robbery. If tliis wéré a 
meré slip ina matter of law this Oourt 
might perhaps not moye further- But the 
petitioners called the attention of the Ma- 
gistrate to his mistake and it-has' long béen 
récoghised that this carries’ the casé beyond 
the region of mere excusable’ 'error.. Cf. 
High Court Proceedings,-26th ‘October 1886 
ON : "No. tribunal can ep irm .clatch 
jurisdiction by intentionally ignoring facts 
of aggravation :which -make the. offence 
really ooe hiahia only by a higher tribunal 
here, the aécuged has him- 
self objected to ke uHeleder. itis pog- 


cg) BAM ep: mei 89: 5i os Tory 


gesoseovevedecence 


BBS. 


mto ihterfere.” Ifthe accused says, 
Fam" charged with robbery which a Bub- 
Magistrate ‘cannot. try, and the Sub-Magie- 


tfato-replies:"Lagree both as to the wrong- 


ful‘réstraint--and: as to the extortion, but 
¥ shall ightre-the effect of the aggravation: 
and chargiiidiot: for robbery but severally. 
for?zrestrüiht “and ‘extortion, then he ia 
elesrly- clutching at: jurisdiction and. if 
2 Tu strate not empowered under s. 88 
! II of the Or.. P. C. tries an offence, 
it kh dificult to see how ho- aots otherwise 
than in a private capacity. If he exceeds 
his power in good.faith s. 529 allows him: 
a ‘certain latitude; but that section does 
not allow him’ to try an offence which he 
is not empowered to try, On the contrary 
.8.530 definitely avoids such proceedin 
Candy, J., has tried to get over the diffic ty 
. ` QueenErhpresa v.» Gundya (3) by sug- 
sting “that the -charge circumscribes 
g trial so that ifa Second Class Magis- 
trate rges under s. 325 he is not acting 
witheut jurisdiction although the evidence 
dioica. an -offence under s. 325. ' But 
with all respect, I think it must be held 
quite apart from the charge that whenever 
facts are proved constituting the aggra- 
vated offence, that isthe offence which is 
being tried. It is not as though the ana- 
logy of &/civil trial were applicable and 
the Magisttate -is restricted to the facta set 
forth inthe plaint issues. In a criminal 
trial-he must be ever ready as the facts 
are disclosed either to alter the ‘charge 
under s. 227 or to refer the case under 
s. 346. If a Second Class Magistrate has 
riginally charged under s. 325, and evi- 
dence is let to show that the hurt was 


caused by an axe, he must refer the case ` 


;pnder s. 346 and nottry facts constituting 
an offence under s. 326. If for some reason 
he entirely-oferlooks the axe, he may be 
said perhaps never to have tried that fact, 
but this oversight is a circumstance which 
must be proved and cannot be presumed 
for presumably a Judge does not overlook 
the, facts which he records. 


-It may be said that the accused has no 
treal grievance if he has been tried for 
‘lesser offences, but such an ar ent runs 
*eounter to the whole intention of the Code. 

.- Offences are elaborately scheduled. within 
"the powers of various Magistrates’ pre- 


my 13 B. 502; 13 Ind Jur. 469; T. Indi Dec (x..&) 


: BMPEROR 9. ISRWAH DAYAL PANDEY. 
[o tit the High Court would feel itself: 
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me for the reason that the graver offences 

d be tried by the better-qualifled 
Magistrates, ‘Besides if this case’ is dis-: 
posed opu fashion, there i8 no reason. 
in law why petitioners should not now be” 
tried in addition for robbery an offence of: 
which à Oourt ‘of “competent jurisdiction; 
has not acquitted them. 

-For the. above reasons, I.set aside the: 
judgment “and sentence: of- the Appellate: 
Deu. and order petitioners’ to be re-tried 
by the District Magistrate. or any Magis- 
trate under, him of competent jurisdiction 
who has not been piavipusy seized of thie, 
cage, ; "t 


y. N.Y. Re-trial directed, : ` ] 


-o moe, e 


ALLAHABAD HIGH COURT. — 
pu REEFBRANCA No. 453 or 1920. 
November 24, 1920. 
Present: —Mr. Justice Kendall. 
PERO NOSSUURGR 


-ISHWAR DAYAL. PANDEY AND ANOTHER 
— AOCUBBD— OPFOSITH Party, - 

Gr P. C. (Act V of 1898), s. 438, 562—Stamp Act 
(II of 1899), s. 68—Offence under Stamp Act—A bsence 
of tahonest intention—Order warning accused, lega- 
lity of—Acquitial— First offenders. 

In a case under s 62 of the Stamp Act the Magie- 
trate found that there was no dishonest intention cn 
the part of the accused Put passed en an order warning 
the avcused not to do so in future: 

Held, (1) that the order of the Magistrate’ was nci 
one under s. 562, Or. P. O, inasmuch as the 
provisions of the section do mot apply to offences 
under the Btamp Act; 

(2) that the order’ could not be treated as one of 
‘acquittal inasmuch “as the accused were warned; , 

(3) that as there was no dishonest intention the 
accused ought to have been ‘acquitted. 

Criminal reference made by the District 
Magistrate, Benares, dated the 7th August, 
1826. 
| The Assistant Government Advocate for 
ihe Orown. 

Mr..S. N. Verma, for the Opposite Panak 

JUDGMENT.—This is an applieation 
forrevision of theorder of & Magistrate of 
the Second Olass in a case under e. 62 of 
the Indian Stamp Act.- The order is ag 
follows :— 

- ."From the statement tecorded E find that 


Pd 


(38 I. O. 1987] 


the offence was not done intentionally by 
the dcoused. "They were not knowing that 
two anné stamp was necessary. They have 
admitted their mistake and expressed their 
regres and said that nothing was done 
intentionally. I, therefore, warn them not 
to do goin future.". ee 

The District istrate evidently con- 
sidered that this order was passed under s. 
568 of the Or. P. O., the provisions of 
which donot apply to an offence “under 
“the Stamp Act.. His objection to the order 
is valid, if the order was really. passed 
under that section. the learned Magis~ 
trate not warned the accused for the future, 
J should have been: inclined to regard the 
order as one of acquittal In view of the 
faot that the Trying Magistrate has found 
that there was no dishonest intention on 
the part of the accused, an order of acquit- 
tal would háve been quite regular [Seg 
Kanhaya Lal v, Emperor (1). As the matter 
has been referred tome,and as the orde? 
bf the Magistrate appears on the face of 
it to be illegal, I set aside that order of 
conviction; but I do not think it necessary 
to direct a re-trial. Under s.. 438 of the 
Or. P. O. the applicants, Ishwar Dayal 
Pandey and Nripendra Shanker Miser, are 
acquitted. — ' : 

ALNA 7 _ ` ` Accused acquitted. 
1a 64 tadi Ou 40 1 U. P.L. R. (A) 186; 31 Or. 
L. J. b4. | an - 


— 5 


LAHORE HIGH:COURT. 
.'Ogn«1NAL ÁPPHAL No. 487 or 1926. 
J 


uly 28, 1926. 

Medis d Justice Fforde. 

HIRA SINGH AND ANOTHER — 
: APPBLLANTS E 
^ versus , TEN 
- - RMPRROR-RBHSPONDHNT, . | 4; 
‘ Oriminal trial—OCowrt's duty to take evidence of den 
reasonable attempt should be made by ths 
Court to secure. the evidence o witnesses cited by 


HIRA SINGH v, HMPRROR, 


` Maryan who is all 


594. 

` Oriminal appeal .fróní' an order of thé 
Magistrate, First Class, exercising enhanced. 
powers under 8. 80 of the Or. P.O, Feroze- 
pore, dated the 15th April, 1926. Tm. 


| Lala Moti Sagar, R. B, tar the Appels 


ta. lo " 
“Mr, Des Raj Sawhney, Publio Prosecutor, 
for the Respondent, o Vr Lg = 
ORDER.—Hira Singh and Harchand’ 
Singh have been convictedby the rial 
Magistrate under the provisions of s. 366 
of the Indian Penal Code of.having db- 
ducted one Musammat Maryan ‘daughter of 
Jiwanda, and have been sentenced, Har- 
chand Singh tosix years’ rigorous impri- 
sonment includin ties months’ solitary. 
confinement and Hira Singh to three years" 
rigorous imprisonment including three. 
months’ solitary confinement. DK 


. Mr. Moti Bagar who appears for both 
the convicts points out that the--learned 
Magistrate was requested to issue. Bum: 
monses for the attendance of Musammat 
od to have married :a 
ingh and to be now 
reeiding with her alleged hugband in Nabha 
State; and in the alternative the learned 
Magistrate was asked to-take the evidence 
of Musammat Maryan on commission, . . Ac- 
cording -to the record it appears that the 
learned Magistrate issued two warrants one 
dor the arrest of Musammat, ‘and 
one for the arrest of Sucha Singh. He 
also gent through-the Deputy Commisaiobér 
& request that the Nazim of Phulin in the 
Nabha Btate be directed to attend with ` 
the original judicial flle relating to. the 
alleged marriage of Musammat Maryan and 
also containing certain statements which 
she is alleged to have made on that occa: 
sion. The warrants were returned by the 
Agent to the Governor-General ofthe Punjab . 
States with a note pointing that such a mòde 
of securing the attendance ofa person in 
a Native State was not legal and the Agent 
to the Governor-Gen suggested that 
summonses should be sent to his office 
for the pur of securing the attendance 
of the people required e letter of the 
Agent to the Governor-General is dated the 
90th March, 1926, On the 24th March, 1996, 
there isa vernacular order directing that 
sommonses upon the person in question ba 
issued for the 7th of April, 1926. .On the 7th 
of April, 1926, the following order appeara 
to have been passed :—“The witnesses have | 


man named Sucha 


800. BURAROR f. KUNDAN. . 


not béen Ped ed a reb per iod Kahi he sum- 
monsés yet returned b x Btate. 
ag wait for lajan the HWth 
Ínatánce.' The cage will otherwise be &rgued 
and closed on that date," Under .date 
the: x h: of April, 71996 then &ppe&rs the. 
following order; — ae aoe heard. Order 
or Aid 14th: ef April; 1926, as 11th to 13th 
are holidays.” The Magisitate - oes not 
state- whether or not. the:summonses; had 
Desn “Aéturnéd, aid the record is silent as 
to what. happened in response to the sum- 
füionSés. On the 15th. of. April, the judg-. 
misht, was delivered. 
- THe ‘situation i& óbyiously a ‘very. un- 
båfisfactorý he. Musammat Maryan is a 
vital witness in the. kara if her attendance 
gan be [Becured. -alleged . husband, 
Sucha Singk. also ey be in a position 
tó give valuable . evidence. Also Nazim 
who recorded ` Musuinniat® Maryan’s state- 
merits - is óbViously an extrémely import- 
&nt witness. The record as it stands in 
the light of these matters is extremely un- 


fatisfactory, and must accordingly, in the , 


interest of: justice, Sénd back this base to 
the learned: trial -Magistfate dirécting him 
to make : further áttempte to secure ens 
évidence‘ òf thedsé "persons either by 

curiig theit attendancs. or by having t us 
evidente teken.ón cominission.: Couhsel for 
thé appellants will düpply the addresses of 
the persons whose-évidence is sought. Upon 
this &dditiónál.eviderice being’ taken by 
the trial -Magistrate he shall CORE it to 
this: "Court whereupon the appeal “will come 
ap again.for heating. It the Magistrate 
is unable:to securé the attendance of these 
witnesses of'tó obtain their evidence on 
bommission after-éevety reasonable attempt 
to getute.the sane has been made, he will 
Tepors adcordirtgly; i 


roA. a. ser Nga . Order accordingly. | 
€ £t Nara ages hr Punt . 
C o on ; ’ 
ER ME m 
uS LOSS 
tev to || E i 
a" ts I a a 
eno nta 8 - z 
EE vr 
arro 7r ` 
JL, as, ae eke wp pL, x 
“gd £i qais Po We WE oho Rr ho eres 
B dpoMas eum RO he toe dise e Nee 
ee BU dev cute wi natn 
wacen; joie me ^ ERE P EP 
eni Mr SO RU p loep aen] e 


(99:I, O. 1957] 


..BIND JUDIGIA: ;COMMIS- ` 
"D BSIONER'S COURT... ~ 
Cian Ravig BON App enn. No. 151 ^ 


HEN. TAB 23, 1926, 

"77 Pfesent:—Mr. Kiricaid, J. O., and 

- Mr. Barlee, J.. 0. 
PEROR— nosHOTTOH 


vergus ` 
" RUNI DAN À ind ee T 


` OPPONENTS, 
Cr. P. O. (Act V öf 1898), ss. 420, 6894—Riiles óf- 
Judicial ne akan bae rt of Sind—Trdnsfer 


application su 'afidamt—- False dar ien 
in affidavit, lability ya deen sworn. 


Honorary M. ngisa, validity of—Practice c 


su 
an affidavit in support: of an 
spin dim B. as required by s. 589.4 of the 
P. O and the rules of the Court of the Judicial 
Odmmissioner of Sind, renders himself liable to pro- 
sécution for false statements made, therein, [p. 601, 


cold. 1 & $] ^ 
* Abdul Mayid'y, Krishna Lal Nag (1) and Hmperor 


y. Dal Safar (3), distin 

ae the rules of the Court of the, ' Judicial Oot- 
ner of Bind, an affidavit sworn before an Hono- 

tary Magistrate is án affidavit sworn :before! a proper 

Peron, col under the proviaions of s. 539 of the Or. P. Q. 


Application under s. 476, Or. P. O., for 
sanction.to prosecute certain persons by 
Public Prosecutor for Bind under instruc- 
tions from District Magistrate of Sukkur. ` 

Mr. T. d. Elphinston, . Public Prosecutor, 
‘Yor the Crown. 

Mr. Partabrai D. Punwani, for the 'Oppo- 
nents. 

JUDGMENT,— The facts underlying 
the ‘present application have been given in 
some detail in the previous judgment of 
this Court in-Oriminal Revision Applica- 
tion No, 57 of 1920. That application was 
made by two persons Mahomed Amin and 
Taj Mahomed to this Court to have certain 
proceedings against them quashed on the 
ground that tbe learned Sub-Divisional . 
Magistrate of Rohri, Mr. Vyas; hadi been 
influenced by tales told him by Musammat 
Wadhi, a woman said then to be nure- 
maid in-the learned Sub-Divisional Magis- 
trate's establishment. A Bench of the Hi : 
Court rejected: the. application on t 
ground that the Btib:Divisional Ma inina 
against whom bias- Was attributed was not 
“trying the applicants. - The trial was to be 
«held by the learned First Olass Magistrate 
“and this Court direoted the trial to proceed, 
‘Subsequent to-that. order, the learned Pub- 

o Prosecutor for Bind, under: instructions 
from the" District” Magisttate - of. 





N 
[89 L.C. 1857] 


O., to otdér thé prosedatién’of Kundan son 
of Rahjlio- and Loung son-of--Rafizan for 


perjury. The' learned’ .:Poblic Prosecutor: 
in 


cated that-thé perjury was committed 
in respect of false avits Aled by these 
two persons to support the application of 
Mahomed Amin and Taj ‘Mahomed already 
referredto. The following statements were 
‘ppedially pointed ott as false:— - 
- (1) Musammat' Wadhi, wife of Wadero 
Mohonted' Hayat, works at. the residence of 
‘Mr. Vyas, Assistant Collector of- Rohri. - 
' '(2) Musammat: Wadhi, wife. of Wadero 
‘Mahomed Hayat, fakes out his (Mr. Vyas) 
child fora wálk. .. - Oe : 
(3) The seid: Musammat Wadhi visita 
(o PARAN OE Mr. Vyas at Rohti, very 
, freely. PN ND 
`. In support of the learhed Publio Prose- 
-cator's application Mr, Vyas made an affi- 
davit denying ' absolutely the statements 
quoted above, -According to him Musam- 
mat Wadhi has never worked in-his house 
‘{in.any odpacity; she has never taken his 
child for a walk nor has acted as his child's 
ursé-mald, shé has never visited “his 
:Buugálow at all although she had presented 
- petitions in his office. ‘ 4 : 
- Mfr; Partabrai has appeared for the appli- 
canta and taken sóverhl objections to the 
‘order asked for, ->= .. Sur 
He first relied on the oases reported ds 
Abdul Majid. v. Krishna Lal. Nag (1) and 


AEmperor.v. Ditab Safar (2). 80 far as I 


„understand his-argument, it was this. Ina 


‘ease like the application made by Taj 


Mahomed no afidavit was requiréd'- an 
8. 439 of the Or. P. O; nowhere lays down 
‘that the applicatidn under 8.42J.should be 
“accompanied by affidavits. Section-539 A 
in the new Or. P. ©. runs aa follows :—  . 
“When any application is made tó any 


-Oourt in the course of any enquiry, trial or : 


'othér proceeding .under this Oode, and 
‘allegations are made therein respecting any 
public’ sérvant, the applicant may give evi- 
.dence ‘of the facts alleged in thd applica- 


‘tion by affidavit, dnd the Court may, if it. : 


thinks fit, order that evidence 
.8uch facta be so given." - 
The present case is, therefore, to be 


relating to 


. distinguished from Abdul Majid v. Krishna, 


. Lal Nag (1). The facts there were that the 
.Distriet Judge had appointed a commidn 
` (D) 20 Ó. 724; 10 Ind. Dec. 
iet M IAE Cas, 651; 5 B. 


fr d) 489. -. 
l. R.. 103; 12 OL, 7. 


, <.. MMPBBOR.S, KUNDAK: - 
moved this Court under 8.476 0 the Gr, P. 


"Rules of the Court of the Judicial 


. had been sworn and affirmed 


"f£ol 


manager nidéra, 95 of the Bengal Tenduoy - 


Act.: The mahagér reported -that a-cartain 
-person -would not ‘furnish ` hint “with ac 
courts and papers as ordered. by. the-Dis- 
trict Judge and the District Judge institut- 
‘ed a miscéllaneous.proceóding ‘in respect of 
the order. . -In that proceeding the aforesaid 
-person filed two affidavits and made a certain 
statement -alleging that he had not- the 
accounts and papers- called for. The :Dis- 
trict Judge believing thestatement‘and .the' 
allegations made in the affidavits 'to..be 
false sanctioned: the prosecution of thé said 
-Person under 8: 193 and s. 190. The learn- 
od Judges .of .the. Calcutta. High Court 
‘found that the Bengal Tenancy Act con- 
‘tained nó provisions authorizing the Dis- 
trict Judge to make any such enquiry and 
to order any individual to «deliver up any 
Such papers and above all..no provision 
authorizing the District Judge to^ examine 
the applicant on oath’ in ‘such proceedings. 
"They, therefore, not unnaturally. held .tHat 
the applicant could hot he said-to be legally 
bound by oath when examinéd by.the Dis- 
trict Judge... 57: c7 09-7. n 
In the other case quoted by -the learned 
‘Pleader, Emperor v.-Dital Safar-(9), the^ 
learned Judicial. Commissioner refused the 
sanction granted by thé Stb-Divizional 


‘Magistrate for the prosecution of three 


‘persons who had sworn affidavits before a 
Subordinate Magistrate. The chief ground 
taken by thelearned Judicial Cómmissioner - 
-wes that the Or..P. O.,.efeept in- special 
circumstances of 8. 74 made no provision 
for any matter being proved before a 
Magistrate by affidavits. Section 539, the 
learned Judge went on to say, only refer- 
red to affidavits’ to be used: before the High 
Oourt, asthe afidavita were here used before 
‘the High Court, it is clear that the jadg- 
ment-of Mr. Pratt, J. O., has no application. 

In addition to s. 339A. the rule of our dwn 
Oourt at page 148 of the Constitution of ihe 
@ivil and Oriminal Courts in Sind and 


sioner of Sind runs as ‘follows :— ae 

. "Any statements of facts contained there- 

in and not appearing in such decisions 

shall -be verified by ‘affidavit, unlese the 

Court in any particular case shall see fit to 

es are with the reese 

n the course of ar ents a di 

arose whether the affidavits com d a 
bee the 

Court empowered to do so. Section 539 

of the Or. P. O. requires that the affidavits 


- 


602 i 
: Mirum ae used before any 
High Court ‘or any officer. or Such Court 


should be swofn or affirmed before such 


-Court or the Olerk of the Orown, or any - 
.Oommissioner for taking affidavits ip any - 


“Court of Record in British Indis, or any 


“Commissioner to administer oaths in Eng- : 


‘land or Ireland or any Magistrate autho- 
tized to take affidavits or affirmations in 
Scotland. . The affidavits here have been 
usworn before a Bench Magistrate of Sukkur. 
The -question arose whether the Bsnch 
Magistrate. of Sukkur came within any 
t s clauses of the persons mentioned in 
:8. 539, An: affidavit could not be sworn 
-or affirmed before him unless he was also 
-a person appointed by the High Opurt for 
‘that purpose. Oh. V, r. 5 at page 51 of 
the Bind Courts Oriminal Oirculara, we 
find that this High Oourt has laid down 
that affidavits may be swern or affirmed 
.before any Magistrate. The rule was made 
ander‘ s: 539 of the Or. P. O., and was, 
therefore, perfectly in order. The difficulty, 
therefore,- which -aeemed at -one time 
formidable as to the validity ofthe affida- 
ivite objected to does nof exist, >.: :^ 
-` The learned Pleaderthen argued.that the 
affidavits really made no allegation against 
Mr. Vyas; but this is not correct. They 
insinuated that the learned Magistrate was 
inclined to listen to tales told him by 
Wadhi and that Wadhi was.in a position 
that enabled her to tell such tales. She 
“was, go the deponents swore, a nurse-maid 
in Mr. Vyas’ house. ‘Such an allegation 
was calculated to lower the credit of Mr, 
Vyas both asa public servant and as a 
istrate. - : 
.We do not, however, wish to prejudice the 
case by any further remarks. We shall pass 
an order to prosecute Kundan son of Ranjho 
Sheikh’ and Loung son of Ramzan Sheikh 
for perjury én respect of a statement 
alluded in the learned Public Prosecutor's 
application. That prosecution will be 
_ordered to proceed-in the Oourt of City 
Magistrate of Sukkur. l K 
We shall hereafter file & complaint. We 
.direct that the 'complaint may be now 
-drafted by the learned Public Prosecutor. - 
P.B. A. Order accordingly. . 


BMPBROR.T, ABDUR RAKMAN, 


` aequittal could be at 


: fo LO. 1927] 


.  , LAHORE HIGH COURT. 
.'. ORIMINAL APPHAL No. 181 or 1926, 
December 6, 1928. 
Present:—-Mr. Justice Campbell. 
EMPEROR--APPHLLANT 


ABDUR RAHMAN—Aoccysmp— 


Eee " es RBSPONDHNT. : f£ 
Cr. P. O. (Act V.of 1898), ss. £22 (2), 685 (1), 557— 
one. m 6 x Ay : "of 


, 


sum in respect of which the offence is alleged to bave 
been committed should be stated as well as the dates 
ehe oar mera Napa is alleged to have been 
commi 0 18 noi necessary B 
tioular items or exent: dates. (p. 608, col. 1. 
: Where a Oourt of Appeal has before it the question 
of oo or setting aside & conviction, an omis- 
sion by the trial Bang ane = HALO OF Mh 
‘error or irregularity charge 18-no un 
getting aside a conviction unless atela of justice 
has in faot been oocesioned. by such omission, error 
i forie E uli against p pesi a ec 
E ann.e 
is no cotrespondlag rovision uf the Bode under 
which a defect in the dhang cat be condóned.: [ibid.] 
= Appeal from. an order of the Magistrate, 
First - Glass,‘ Jullondur. dated the 24th 
November, 1925. ur ee eae S 
Mr. C: H. Carden Noad, ‘Government Ád- 
vocate, for the Appellant, ...- : . r., 
Dr. Khalifa Shuja-ud-Din, for the’Re- 
spondent. - ... . fe LE a s 
JUDGMENT.—Abdul Rahman was 
tried on a charge under s. 409, Indian Penal 
.Oode, by K. S. Sheikh Nawab Ali Qureshi, 
Magistrate, First Olass, Jullundur, and by 
judgment, dated the 24th November, 1925, was 
acquitted. An appeal against the acquittal 
was filed by the Local Government and 
this was-heard on the 15th November, 1926, 
by a Division Bench consisting of late Mr. 
Justice Martineau and myself. Our deci- 
sion was pronounced in Court at the opn- 
‘clusion of the hearing and was that the 
appeal be accepted and the respondent re- 
tried'on a charge framed in the Court 
below. Our reasons were to be recorded 
later, almost immediately Mr, Justice Mar- 
.tineau was' incapacitated. by the illness 
which subsequently. proved fatal, and it - 
-falls to me now to record those reasons, 
. The contention in appeal was that on the 
. learned Magistrate'sown finding there should 
-have been a conviction under s. 409, Indian 


. Penal Oode, or at.any. rate under 8. 406 and. 


-that th veri-by the. Magistrate tor 


e reasons’ gi 1 
the most reasons for 


par - 


p: 


- sionéd by sti 


[09 I. O. 1927] 


mitigation of sentenee,. We found this 
argument to be not without force but the 
obstacle to'our proceeding further was that 
the learned Counsel for the respondent 
submitted that his client was at a disadvan- 


tage in showing cause against conviction’ 


because the charge did not contain the par- 
ticulars required by s. 222 (2), Or. P. C. The 
learned Magistrate's judgment is mislead- 
ing on this matter. It commences by sialing 
that the accused Abdur Rahman was charge: 

under 8. 409, Indian Penal, Code, with crimi- 
nal breach of trast in respect of a sum 
of Rs. 4,258-14-4 made up of seven items 
which were detailed. In point of fact these 
items are not detailed in the charge and no 
total sum is specified. Under s. 232 (3) 
in a charge of criminal breach of trust 
the sum in respect of which the- 
offence is alleged to have been committed 
should be stated as well as the dates be- 
tween which the offence is alleged to have 
been committed. It is not necessary to 
specify particular items or exact dates. 
Section 535(1) and s. 537 (a), Or. P. O., make 
it quite clear that when a Court of Appeal 
has before it the question of confirming or 


setting aside a conviction an omission by . 


the-trial Magistrate to frame a charge or 
an error or irregularity in the charge is no 
ground for setting aside a conviction unlees 
a failure of. justice has in fact been occa- 
omission, error orirregularity. 
When, however, & Court of Appealis dealing 
with an appeal against an acquittal there 
is no corresponding provision of the Oode 
under which & defect in the charge can be 
condoned and indeed no such provision 
could very well be framed. 
. We, therefore, decided that the conviction, 
and sentence must be set aside and the trial 
must re-commenoe from the stage at which 
E charge was framed on a new charge to 
e drawn in strict compliance with the terms 
of s. 223 (2). The respondent will remain: 
on the bail allowed br this Court until 
farther orders by the ving Magistrate, 


R.L Re-trial ordered. 


RAMAN LAL v, MMPEROR, 


608 . 


ALLAHABAD HIGH COURT. |, 

OrimINaL Ravision No. 557 o» 1926. ` 

November 24, 1926. : 

Present: —Mr. Justice Kendall. 
RAMAN LAL—Aocovsap—APPLIOANT. 


versus aor 
: oe Oam PARTY. >g 
Or. C. (Act V of 1898), ss. 288, 234, 235-—Mis, 


eM 


doom. of charges—Charge or thort o 'of ig arti 


seton AUAM aana. 


e aie e ri 
‘necessity rmi fe Penal 71 Cote (Aoi V of 1860); 


charges, 
ss. $81, 408. 

An accused was charged under s. 381, Penal Uodé, 
with theft in respect of eight necklaces which me 
in the possession of his employer. The Magistrate : 
found that the &ccused had not committed theft sad 
that he had committed oriminal breach of trust in 


ma of charges. [b. 604, col. 1.] 

Criminalrevision from an order of the 
Sessions Judge, Muttra, dated the Ist of 
September, 1926. 

"Messrs. P. L. Banerji, U. S. Bajpai, 
S.C. Das and Ram Nama Prasad, for the 
Applicant. 

Sir C. R. Alston, for the Opposite Party. - 

The Assistant Government Advocate, for 
the Orown. 


JUDGMENT .—Thisis an E 
for revision of the order of the Addi- 
tional Sessions Judge of Muttra uphold- 
ing the conviction of Raman Lal under 
8.408 of the Indian Penal Code. The 
facts of the case are pee at length in: 
the learned Jud sa pi ment. The main, 
point taken on ofthe applicant is. 
that the trial is vitiated by Souder of; 
chargesinrespect of eight separate neck- 
laces. Thé applicant had been accused of: 
committing various offences in connection’ 
with his management of a temple, and one of 
the complaints against him waa that he had: 
stolen eight necklaces, valued at about 
Rs. 15,000 which had been in the possession 
ES he temple. The Magistrate framed 

arge against him to the following effect:— 

at you on or about the day followin 
Amada day of. Sambat 1977, ‘corres onde 
ing to 12th. November; 1920,ut Gokal: ing 


604 . 


a servant of Musammit Maha Lakshmi 
Babuji,< cuthmitééd: Ithett Cid -réspectz, of 
eight necklaces valued:at Rs, 15,000. which 
necklaces wére:intthe.possession of your 
employer; the said Maha Lakshmi. Bahuji." 

. Aud:the Magistrate found’itto bs praved 
that the applicant had mot committed theft 
on any-párticular day; but fhat.He had 
committed criminal’ breach of -trust-in a 
grios of transactions. “The details of" all 


these transactions have not beéh fatty: à 


proved, but. in. regard to, two of them in; 
which the applicant is shown to have pawned. 
two.of the necklaces to two different people, 
. the actual misappropridtion took place in 
one case on the 5th February, -1922, and. 
‘in the other onthe 21st January, 1924. In 


regard to the ‘other necklaces ‘it is not 
certain when the, misappropriation took 


place. 


-It is argued on behalf. of the applicant 


that the trial was irregular fànd offended: 
against tle provisions ofes. 234 and 235, 


€r.P-O., inthat the offences, of which the’ 


accused was tried, did not take place with- 


in the space of, 12 months from the ‘first: 


It^ has been argued on the 
ope charge had 
je said . that there 


- tò the last. 
other . side. that, as-on 
been drawn,: it chnnoj- 
was any misjoinder of charges. 
15. this ig ‘correct. ., What has happened .in 


this case is that a number of'tranaaotions, 
have been joined together in one, char 5. 


and these transaotions certainly did not 

place withim the space.of one year. Had 
the charge been framed under s. 408.of the 
Indian Penal Code, instead of &.381 of the 


odian: Penal Gode the' próyiáiors' of cl.. 


(2).ofs. 222 would;have demanded “that 
the various transactions . which-: made np 
the chargé. should haye taken place with- 
in the spaca of one year. The. offence, in. 


regard to thease. ‘necklacas, being .one-of 


criminal breach of ‘trust and the transac- 
tion im regard to’ each: necklacé, being 
apparently a separate one, it: -would . be 
necessary-to charge the accused: -separately 
with each offence; for every such’ offenca 
which.ischarged must be tried separately, 
unless the provisions of s, 234 or s.. 235, 
Or. P: O., will enable- the Court to try two 
or more of the offences at one time. 
- Although it may be said that there was 
pend -no misjoinder of charges, as 
.one.charge was drawn, I consider 
m the trial .vitiated in the same way-as 
there had , bàáen a-misjoinder of charges, 
tind ; this, ‘isnot & mere ‘irregularity [Suba 


GUL MUHAMMAD Y. AKBAR ALI. - 


Technical-, 


[98]. O, 1927) . 


yar v. E RTE (1}.and 
Emperor | 2)].- .[ üccepE. the. 

application for 1 enun Phe aside fhe.con vir, 

tion- and sentence - or e Teasons given 

above,-and direct. ag. thé case is ons 9 cons 

siderable. importance, that it. be. tried. de 

novo In-accordande. with law..  - 

_- Sir Oharles Alston, who has been. ‘arg 


rohmania. „Ayy 
Ka lsa, Prasa 


in two other. ages, LAB. 
been ordered in the eee ee i these aoe 
cations, which are made on. behalf of.. a 


private party and nof Government, , are. np ' ^c 


missed, 
; e ordered, 

DO irs o 61; 11 ME, 335; 3 Rom. 'T,. R, 540; 28 
n W: N. 806; 3 Welr 271; 8 Bak. P. OU 


O): 
.(8) 31 Ind. Qua. 829; 3A Af; RAL I. 1059; 
Nr us XL NOE C INE ADEM 


c 


rovc PE at je Ue gt poe 


longer. pressed, and _ they may be 
À, N. A. 





ix HIGH. gon S Ii 

'BYIBION Parhrrios No. 9.309. Po. 
feit 8 op. 19267 SERM 
^7. ' November 18; "998. . e 
* Present: Bir phedi Ta ‘Ohiet - 


: ustice 
abn MUHAMMAD -OoMPPAINANT * 
: oe TONER eho 


LANG 


P © Oat 


; ^ yersus ~~ 
Pir AKBAR A LO 
€ RESPONDENT. 7 ^ AAN 


‘Penal Code (Act XLV of 1860); & ` 50k—Provocation 


causing género of o ence: other aga baw eee ' 


A parson ig within ‘the, ambit of s. 504; Indian. Penal 
Oode, pot only if the ‘provocation “offered by him 
is of stbh a character as, to cduse the person provo. 
to commit a breach of peace but even if it is of such ^- 
a nature as to cause him to commit any other offence. 
[p. 605, col 1] 

"Petition for revision of an order òf the 
Sessions Judge, Ferozepore, dated the 16th 
Jane, 1928, ‘affirming that of the District. 
TA MM. , Ferozepore, dated the27th April, 
1 

Lala Moti Sagar, R. B. and Mr. Mukand 
Lal Puri, for the Petitioner. 

Mr. Zafrulla Khan, tor the Respondent. 

JUDGMENT.—Tho question for deter- 


- mination is whether the trial Magistrate. 
.was justified in dismissing the complaint 


in limine on the ground that it did not 


(9331.0. 127} 
safisty thé téqiiremerité, of thé offence dé 
Beribed in s. 504, Indian Penal Oode. The 


complaint was based upon a-iétter said to '' 


have been’ written by the accused and 
despatched by him tothe complainant: The 
Magistraté finds that the letter in, question 
contained’ “a long and involving series of 
attacks‘ on the co rara 8 charactér and 
publio: life, and’ that -these attacks are 
mostly malicioud-and of a nátüré infended 
‘to hurt the'addreesee." ^ The leathed Magis- 
trate, -howeyer, holds that as the insult or 
abuse was conveyed : in `a lettet dnd ‘hot de- 
livered face toó'fáce and as the receiver of 
the létter had'time to think the matter over, 
the próvpcatión ‘caused < "bim Was hot Bkely 
to cause-& bred kof the peace, i 

"Thé questioft “is‘a débatable obs "and 
cannot be ‘satisfactorily determined in the 
absences of ‘evidence bearing upon it. Tt 
bas beet Held by’ the Bamba "High Oonrt 
that the requirement ‘of the law is fal&lléd 
ifthe megült i8'of b kihd’ caléulated to cause 
the other pitty to” lose this ‘tein per-and ‘say. 


alia ptito i. “uric” 
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A eoe nam Y ^U OTT odes 
SIND JUDICIAL ‘COMMIS: 

- BIONER’S COURT... z>% 


I LORIMEN AE Revision APPLICATION >” 
i No. 2080» 1920. ^... . . 
f 'Beptember 29, 1926. bo 

` Present; —Mr.- Kineaid, J. Oi, and Mr. 
- Barlee, À: J. O pn o 
^ - BAHIB DINO AND ortiente-A.covenbi "s 
` APPLIOANDS ed 
a ` Dersu o S 7 re: 
2 ge s, EMPEROR Dice Panty.” SAK 

aVo as (117 (8), 

( 7 10m; (3) 56 Transfer 


ourt, power of, ioc, 
Do. orders — Order for secur, requi kein pn 


7 When an applidatibn is rade t6'g-Oourt unde? 
g 526 of the ‘Or. P. O. for poetponenidni of d dled td 
enable an aconged- person: aie ES for. 

ae - jurig- 


me Sarkara rft “oni ali^ i 
Crovn-y- poe ; Jemperorsv: rer nies and 


a E Ec d are ie 
B "under s 117 

We dp XR a 
bs-thià:]earhéd' Cotinel “fór the” petiionéf, ~ A np eril ofan order ] 
Eure 0 ye a 
is of snaha charactet'as to càuse tHe: i : 


poran ^t6 * commit’ any other o nee 
ig aspect’ of the ‘case appears to. have 
pn a enod "by the trial Court. ' ^ 
im ücoordingly" 

e casé im which’ thé complaint~ should 
have been dismissed in limine on the gro&nd 
that: it-dincloséd 1 no offence, I must, however, 
make ‘it’ clear that nothing: contained’ in 
this- judgment should be taken as an ex* 
pression of-opinion’ on the ‘merits, and-that 
the only question which I have decided is 
thatthe cdse~ cannot be- disposed ‘of-on & 
preliminary; und, but that-it i tequires 
fleter mination ‘6n the merit, `- 

-"I'aocordíngly adcept thé ‘application and 
setting aside the order: of dismissal rémit 
the case for re-trial i in dboerdance with law? 
MBit 7793 APER ton accepted.” 
-«D 4 Bom. b. R. 78," : 

REC TEN 2 snl UE d Arce di 


3 
4.1 oo) ST 
soe Ms PU A dE 


of opinion that- iiis ts 


n pcm  Jdànmal;: mi “for. the Appl 


çants. 
sit es Blaka, Je ‘the pontis 


Sce - JUDGMENT; -- SPEC 
' Kineald, d. O.—Although’ thi&'appliag 
tion "has -been argued»at some length,’ thé 
facts underlying it are -quite^simple. ~~ 
':Eüriy:in December last Year four nU 
dars'appeàr tb have ‘ade gtatetüents' to’ 
the:learned Bub-Divisional" Magistrate ‘of 
Rohri with the result'that-ón the 14th o? 
December,- 1925, the’: learned “Magistrate 
issued ‘non-bailable watranta and’ arrested 
two men :Bahibdinó'and -Khànan, now the 
applicants Nos, 1 and 2.° At‘a- later date 
t €- applicant Nó. 3 Motan;'fhe brother. 
ef applicant: No. 1, was'arfested,; -In Feb- 
TORY 1995;the applicants: "applied to have! 
n ‘adjournment from the learned Suh- 
Divisional -Magistrate on - the- ground thay 
they. were about, to måke a trarfpfer appli- 
tion to’ a higher Tribunal, . They did, 
not seem to haye. made, the; application . 


. until May, 1920. It was made to this 
Court and-waB rejected, "The case there- 
Bfter proceeded before the learhed Magia- 
trate., On the 16th of July, 1826, the appli- 
canta made a fresh application to the Dis- 
trict Magistrate of Sukkur for the transfer of 
. the case, Finally. they approached this 
Oourt for the transfer and this application 
js still pending.” After the application for 
transfer to the ..Judicial Commissioner's 
Oourt, the learned: Bub Divisional Magis- 
trate adjourned the case. He, however, 
issued an order on the 19th of July; 1926, 
under s. 117 (3) ofthe Or. P. O. By that 
order he directed the three applicants to 
execute a bond in the sum of Rs. 1,000 .to: 
be of good behaviour during the .course of 
the enquiry pending. against them and 
also to give each two sureties jo ointly and’ 
severally responsible for the li 

for the like period. The sureties were to 


be respectable land-holdera of means,’ 


able to control the applicaits during the 
course of the enquiry,against them. As 
the applicants were unable to furnish the. 
securities reqaired they were sent to Jail. 
They were, however, ireleased . afterwards 
by this Court when the transfer application: 
came before it. 


As we understand ‘the learned Pleader's 


argument is this. The learned Sub-Divi- 
Blonal Magistrate was bound to postpone 
' the case directly the accused notified to 
the Court their intention, to make an ap- 
lication for transfer under s. 526, sub- 
8) The cig hp proceedings after the 
&ocused had. notified their intention to 
make such an ap sligation were invalid 
and were made without jurisdiction. Binee 
the order under s. 117, Or. P. O., was made 
ter the accused - had notifled their inten- 
'it was invalid. . 
“The. first question then which needs our 
oonsiderationis whether after the notificas 
tion of-an infention to apply for a transfer 
by the aceused to the’ Court, all subsequent. 
proceedings | are invalid, This proposition 
is not d upon any.seotion of the Or. P: 
QO. It finds supportin two judgments. of 
this Court, namely, Crawn v. Naoo (1) and 
Emperor v. Shewa Uka (2). The decisions; 
however, of the learned Judges of this, 
Nd were based upon the ruling reported. 
Lg E M IK v. Gagyiri Prosunno: 
LO but that OUO Ts been’ ex- 
“Ore R. Or.. 35;'9 Or. L. 


4 Ind, Ons. 379; ai R 155 10, Or, L. 2. 


* ($) 15 O, 455; 7 Ind; Dec; (s, ) 868," h 4 


BAMIB DINO 0, BMPRROR., 


e sum and: 


[90 I, G.r827]- 


presaly differed from in the case of Johara 
uddin Sarkar v. Emperor. (4). There the 
learned Judges observed as follows:— 

"If in laying down that owing to a 
refusal to grant an application for post- 
ponement purporting to be made vnder 
s. 526 all. the subsequent proceedin 
necessarily illegal, it was intended be by 
Stevens and gton, JJ, that such a 


' dictum should be of general application, ' 


then we must respectfully beg to differ 
from them. It seems to us that Buch an 
interpretation of the law might have digas; 
trous effects on the administration 
justice as it would lie in the power of 
every accused person to delay. and there- 
by possibly defeat justice by intimating 
to the Court that he intended to move the 
High Oourt for a transfer, no matter how 
frivolous, undless or illusory the appli; 
cation might be. In the cases of Kishori Gir 
v. Ram Narayan Gir (6) and Queen- Em. 

v. Virasami (6) it seems to have been 
held that an application for transfer should 
be made with due diligence+or at the 
earliest phe time. ethink that un- 
reasonable delay or total abstention from 
moving.the High Oourt might well bè 
taken into account in considering the 
bona fides of the accused in: notifying m 
intention to the trying Court." 

The learned Judges then took the view. 
that where the application was not a bona 
fide one under a. 526 of the Or. P. O. but 
merely a pretence, there was no realinten- 
tion to make an application under this 


section, - With -the greatest. deference for 

the Judges who decided - Capes - 
Crown v. Naoo D and Em v. Shewa 
Uka @) I consider this tobe the correct 
yiew of the law. I think that if the trans; 
ae a S is see by a higher tri» 
in the inte the learned 


ipa a has taken evidence,it would be 
&nomalous to hold that he had no Jurisdio- 
tion to take it. 
We are, however, not compelled to 
'thig matter to the Full Bench as sioe 
to us by the learned Pleader for the appli4 
-cante, because in. our judgment the appli- 
cants’ contention failas on other grounds, 
When the accused had notified his inten- 
tion to make the transfer application to 
this Court, the learned Magistrate did 
pone the cage. He took no further 
810. x 8 C. W.N. 810; 1 Or. L. J, 84. 
5 8 O. W. N. 77; 10r. L J. 46, 
6) 19 3. 876; 6 M. Le d. 10; 3 Wor 680; 6 Ind, _ 
Deo, (x. m) 967, ; 
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evidence. dud, therefore, hé Gomplied with 
the provisions of s. 526, aub-cl. (8). It is 
true that under g.£117, subcl. (3) he 
directed that the accused should execute 
a bond pending the completion of the 
enguiry. That, however, was not an order: 
in the course of the enquiry itself. It 
was merely an ancillary direction as to 
the. custody of the accused pending its 
‘completion.: To clarify the argument we 
would put it in another way. Let. us 
assume that the accused were in Jail at 
the time their intention to apply for.the 
transfer application was notified it would 
hardly be contended that the learned 
Magistrate had no power to release them 
on bail while they were making their 
application: for tranbfer in the higher 
Court. Yet if thé learned Pleader's agru- 
ment be correct, the learned Magistrate 
having ceased to have any jurisdiction 
would be as incompetent to order their 
release from Jail*as toordér their commit- 
ment there. I think, therefore, that the 
dontention of the learned Pleader that the’ 
learned Magistrate had no jurisdiction to 
pass an order under 8, 117 (8) is not & 
sound one.” a v Mos do 
*"We must rfext .consider the order on the’ 
merits, and we: must “see "whether the: 
learned Magistrate had sufficient grounds’ 
on. which,to order, the accused ta execute: 
the bond ‘under s. 117 p. The only evi- 
deneb or information ? 


in the report which would quum an order: 


trate was proceeding, . 

sures Sadar p 112 of thé Or. P. O. The 
Bub-Inspeotor went on to say that after 
the applicants had been released on bail, 
there was a report against them of having 


. HABIB DINO.9. HMPHROR. 


e sional Magistrate does not reall 


. out statin 
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committed atheft; If: they wére allbwed 
to continue on bail during the pendency 
of the proceedings against them there 
was a probability of a breach of the peace 
being committed as they were great thieves: 
Upon this information the learned Magis- 
trate passed the order at page of tha 
paper-book. He wrote: “It becomes now 
necessary that an order under s. 117 (3) 
Bhóuld.be passed against the accused om 
account of emergency.”. There is, however, 
no emergency indicated in Mr. Jessaram's 
report. All that he said was that thé 
accused wers habitual thieves and that 
there wasa probability of their commits 
ting thefta-and a report that they had 
dore so when on bail, ‘ SS 
: In an other partof the learned Magis- 


trate's order he observed that Mr, Jeegaram' 
had stated on'oath that the applicants’ 
were likely to cause an imminent breach! 
of the peace and were likely to commit 
offences immediately.: But Mr. Jessaram’ 
did not say anything quite like that, He: 
said nothing about the emergent breach: 
of the peace and he said nothing about 
likelihood -of the uccused to commit óffence' 


; immediately. We think that the learned: 


Magistrate has taken an extreme view of- 
the eyidence before him and we, therefore,’ 
t aside the order’ passed under ‘a. H7 
), We direct fhat the accused should: 
ntinne to be ón bail until the disposal of. 
the enquiry under B.. 112. NE 
; The, ‘bands executed by the applicants’ 
and by thé sureties under s. 117 3) ahould- 
be cancelled. © TT. -- us 
9 
- Barlee, -A.J.CO,— It appears to me that 
the order made bythe learned Sub-Pivi-- 
: : y fulfil, 
the raquirements of s. 117, sub-cl. (8), That 
Büb-clause made it incümbenton him. to 
state his reasons in writing for his opinion? 
that there was likely to be &'"breach of the 
peace or the commission of an offence, It 
was necessary for him to show that hehad 
given proper consideration to the evidence; 
but he merely stated his conclusion with- 
the reasons-on -which i$ was 
based. -AJl that he has said is that -he 
passed thé order “ón account of emergency." 
For the reagons- we have to go to the 
statement-of the Sub-Inspector and-we do 
not think that -i¢ is enough to support the 
conclusion that there was in fact a state of 
emergency. : OMNES 
“As to the point of law Iam not: pres 
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pared to admit that à Magistrate has no 
jurisdictiont to | pass- any order, after an 
application has "Been made: to him for an. 
adjournnierit, to enable dn accused person 
to file an application ` for transfer. The 
worda . nabdin 8: 520, c]. (8) are "the Oourt 
shall adjourn’ the' case.” ‘It is clearly. 
necessaty for the Magistrate to: make an 
order for: that “purpose, and any--other 
orders: which he thinks necessary, provided 
that he-does not continué hearing eyir 
derice om the merits,or does not pass any 
deoision'on^tlie merits’ of the case before 
him. Añ order: under s- 117, cl. (8) doesnot 
appear. to me: tè'bé an ‘order on-the merits 
of; ihe edso: S. Me. Motiram. relied on the 
decision of Kennedy;-J. C., in Nathoo~ 
Hs v; Emperor (T). 4 “He. contended that 
agistrate is not, entitled | to make any: 
a er prejudigial to: the. accused person 
after the appli tiop- für transfer has been. 
made... But -what -tha learned Judicial 
Commissioner: prid was -fhis, that a Magis: 
trate must take cara, that. 'he passed no. 
final-or penal.ozder against an applicant 
until the. applicant -has had a. reasonable. 
opportunity - -of demonstrating, by making 
ap. appligation. for actual, ; transfer, that, 
. his intention did really exist, - The learned: 
Judicigl. Commissioner was- obviously, re~ 
ferring io an order on the merits.of the. 
case... The-actual question which .is now. 
before x8 was not before him, Jf the, 
learned’ Pleader'8 interpretation of.. the. 
section be. gorrest, a Magistrate can have 
no more. jurisdiction, to make an order in. 
an accused's favour than any order préjudi- 
cial to him. 
“On the merits 
proposed ife the’ 4 


Tegree with. the order 
ic Judicial Ogmmis-` 


sloner. 
"P.B ` Order pa Ena 
Wind Can. 78; 208 D. R BA; PFO, | 


(T) D 
40;-A, = aa aa 


E. 


` i&SoRE HIGH oun. 
^ Garan Ryvisi0N PmrrrioN No. ip 
oF 1926 
E > December 10, 1926: ` 
NS * Present: MI. “Justice Garap bal 
"E ANHA D doces amo 
POXDEN 

Resirictton Ea Pan yi (Punjab) ka "E 


^ MUHABMAD t. BMPHEDR, 


^ 


= 
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Ta, at. 7, Hr ITE. theretindor---Conjinement, Tocat 
its A 

ire féetrjoled under the Restrío- 


A person can only” be 
tien oed Offenders (Punjab) hot to to the area of 


the village or such larger area as the -Gourt may fix 
and it is not competent to the Magistrate to confine 
such a person to his house between specified hours. 


Petition for revision of an order of the 
District Magistrate, Shahpur, at Sargodha, 
dated the 93rd July, 1928, affirming that 
of the Magistrate, First Olage, Sargodha, 
dated rae 22nd June, 1926. - 

-.Mr, Tara Singh- Narula, for, the Petis 
tioner. f 

Mr. Sundar Dass, for. A. ‘Government 
Advocate, x the Respo seponden s 

JUDGMZNT.—Under af E ot Punjab 
Act of. 1918 the petitioner: Moha med, M 
of Reja, has been restricted forihr jm 
within the boundaries. of ihe village Dile t- 
pur- Khilchi, where hè resides. .The M FA 
trate further ordered him to report himself 
daily to the Sub: Inspector: Police, | Thana 
Miani, at 5.P. m., becayge in the opinen 
of the Magistrate, . Mohammad, being. 
gon of one Lambardar, could not'be jeke 
after, properly: by the: other: ‘Lambardar. 
Mohamm ad was; further. -diredied .not "do 
Jeave B houaé at night in the main "abadi 


of the eo Daulatpur between 8p... 


and 54. w. This prdgr was, npheld on 
appeal. by the darned Dis Distrigt 4 Magie 

and.has been Brong t. this; Gourf. on 
revision. 

' According to's. 7 of “Ast: Y. t 1818: the; 
order,’ of AN erion muh conform "to. the, 
rules made. by .t "Local - ‘Goyernment- 

der 8.16. Those rules do not empower. 
the Mapistrate to confine. the petiBener to 
his house between.the ' hogra of. 8.5, M.. 
&nd..9 A.M. He can only be. restricted. to 


^ - the area of the. Village-or such larger’ ares. 


as the Oourt may fix.. 

Thana : -Miani appears from. the. learnt: 
Digtriot Magistrate's order in à] ppeal to 
24 miles , a ER the village sand. ds 


LP In 


and ‘also. the order anaes thet peti 


- to his houes at night.. The order Téstrigf- 
ER E: the petitioner.to the village Daulatpur: 


hilohi for three years is.maintained, &nd 


the daily report will be. made tó the Lam- 
^. bardar- of the village who is ‘pot-the father. 


of the qu 
BL f ~ Peiitión pari acaapted , 


Ce dt 


= 


s é 
Cist pe ke, BA > beat Se e 


. + ? cas Mas > tr a a 
ELEC 2 Je ad c5 a 
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 MADRAS HIGH COURT. 
` FULL BENCH. | 
Orvin APPAAL No. 202 oF 1923, 
May 7,1920. ' 

Poeni :—Sir Victor Murray Coutts Trotter, 
Br. , Chief Justice, Mr. Justice Ramesam 
and Mr. Justice Beasley, 
RAMALINGA MUDALIAR AND OTHSEERS— 
i Darangan Ares ` 


B. R. MUTHUSW AMI A AYYAR anp Bong 
"TraouaH ONS OF ITS Partners B. R. 
MUTHUSWAMI AYYAR-—PLAINTIFPB 
—R88PONDENTS. 

Interest Act (XXXII of 1889), s. I—Contraet for 
sale, of goode—Deposit of adbaace—Non-delsvery of 
nd of advance amuni IN 


contac fog t the supply of aka fn pero at 
is not 
advance up 
tothe uae of suit when the odntract does not provide 
when no demand is made prior to anit. 
d 2; p. 614, coL 1.) 
NS Ramesam, J . (contra). —In all cases where there 
la breach of contract on the part of the defendant 
ae the plaintiff is entitled to damages for the breach, 
hà is entitled to interest on any sum advanced to a 
refund of which he is entitled, besides any other 
item of to which he may be found also 
on bp. pall Beit i 


AI Mehl eim Ad decree of the Sues of 
the irat Additional Subordinate Judge, 
Madara, in O. 8. No. 19 of 1922 (0. 8. No. 
163 of 1¥21 on the file of the Court of the 
‘Subordinate Judge, Madura). 

‘This appeal coming on for hearing on 
the 13th and. 14th October, 1925, upon 
perusing the grounds of ap peal, the 
judgment and decree of the Jawan Oourt, 
and the material papers in the suit and 
upon hearing the arguments of Mr. A. 
Krisinaswami Ayyar,for Mr. N. Chandra- 
sekhara Ayyar, for the Appellants. and of 
Messrs. S. Varadachariar and K. V. Sesha 
Ayyangar, for the Respondents, and having 
stood over for consideration till the 30th of 
-October 1925, the Court (Coutts Trotter, O. J. 
and Viswanatha Bastri, J.,) made the fol- 
lowing - 

ORDER OF REFERENCE 
TO A FULL BENCH. 

Coutts Trotter, C. J.—I have had the 
Bdvantage of perusing the judgment about 
‘to be delivered by my brother. I think that 
the difficulty that I feel can be shortly 
put ás follows: This money was not pay- 
„able under a contract; it was money of 
‘the buyers’ in the seller's hands, which-he 
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was bound in conscience to return, as the 
contract had wholly failed. 

Assuming, therefore, that the matter is 
one not covered by’ the Act, can we say 
that equity would compell the seller not 
merely to return the money, but to pay 
interest? No English Court would award 
interest on sucha cause of action so far 
as I know, and it seems to me inconsistent 
-with the nature of the remedy. However, 
as the matter is one of constant recurr- 


encé; and as the two recent Madras 
authorities ` Rajah of Pittapur v. Balla- 
Muhammad 


Ae nas Pallamraju (1) .an 
bdul Gaffur Rowther v. Hamida Bevi 
a, q jare not very easy to reconcile 
entirely, I think it will be best to refer the 
matter to a Full Bench. 

Viswanatha Sastri, J.—Appeal by 
defendarits against the decree of the First 
Additional Subordinate Judge, Madura, jn 
‘0: S. No, 19 of 1922. 

The suit. was for the recovery of 
Rs. 10, 538-7-0 being the amount of princi- 
pal and’ interest due in respect of a yarn 
‘contract entered into on ae Au 
1918. Ont of the sum claimed Rs 764 
represents the balance of advances made 
on Bir different dates; and Rs. 2,774-7-0 
Tepresents the interest thereon at 12.per 
cent. per annum from 28th August, 1918, up 
to 16th August, 1921. 

One of the questions for consideration is 
whether plaintiffs were entitled to claim 


interest fora period prior to the institu- 
tion ofthe suit. It was urged before us 
(1) that the recital in Ex. A precluded 
the award of interest; (2) that “plaintiffs 
were not entitled to any interest as they 
made no demand’ prior to suit"; (3) that 
interest at 12 per cent. per annum ou ni 
not to have been awarded from Ist 
vember, 1918, till date of decree; and (o 
that interest at 12 per cent. per annum 

way of damages was excessive. 

"Éxhibit ‘A .contains the agreement "be- 
tween the parties. The portion relied on 
runs as follows:—"Out of the amount arrived 
at the rate of Rs. ...... per packet sold to you, 
at the time when the delivery of the said bales 
is made, we shall make deduction at the rate 
of Rs. ...... as advance not carrying any 
interest for each bale out of the............ balea 
purchased." 1t was contended that.since the. 

(1) 60 eg Pee 40 M. LJ. 18; 18 L. W. 587; 
(1920) M. W. 

(2) 52 Ded. Osa. p 43 M. 001; 35 M5, L. T. 243; 80 
M. L, J. 458; (1019) M. W. N, 484^ 
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Bgreement stated that the advance was not 
to carry any interest, it was not open to 
plaintiffs to claim any interest. "The Vakil 
for the respondente contended that the 
agreement contemplated the delivery of 
the bales, and stated the course to be ad- 
opted in case of delivery ; and that it said 
nothing as to interest being payable in 
case there was no delivery, and the advance 
amount: had to be returned. It appears 
to me that the contention of the Vakil for 
the respondents must prevail. Lf the con- 
tention of appellants’ Vakil is accepted, 
the logical consequence would be that 
plaintiffs would be precluded from claim- 
ing Dace the advance in case there was no 
delivery. [ 

The second contention is based upon the 
provisions of the Interest Act, 1839, This 
Act introduced into British India the pro- 
visions of s. 28 of Lord Tenterden's Act 
(Btatute 3 and 4, William IV, Oh. 42); 
and according to its provisions ‘Courts be- 
fore which "debts or sums certain pay- 
able at a certain time or otherwise" were 
sought to be recovered, may if they thought 
fit “allow interest to tbe creditor at a rate 
not exceeding the current rate of interest 
from the time when such debts or sums 
certain were payable if such debts or sums 
be payable by virtue of some written in- 
Btrument at a certain date, or if payable 
otherwise, then, from the time when de- 
mand of payment shall have been made 
in writing, 80 as such demand shall give 
notice to the debtor that interest will be 
claimed from the date-of such demand 
until the term of payment.” And then 
comes the following proviso:—''Provided 
that interest shall be payable in all cases 
in which it is now payable by law.” It 
was urged before us that no demand was 
made prior to suit; and that interest could 
not be awarded by way of damages apart 
from the provisions of the Interest Act. 
In support of this contention the case of 
Campbell v. Williams Chard & Co. (3) was 
relied upon. In that case plaintiff had 
on 2tth March, 1921, agreed to purchase a 
motor car from defendants and defend- 
ants were to- overhaul the car before de- 
‘livery. Two sums of Rs, 1,000 and 


Ra; 500 were advanced on the 29th March, ' 
'*, 1921 and 20th April, 1921. 


Ata trial ron 
on the .l0th May, 1921, the car was 


found to be not in working order; and 


Q 87 Ind. Cas, 122; 25 Bom. L, R. 857; A. L R. 
193 Bom, 131, 
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on 17th May, 1921, plaintiff wrote for a 
refund. This was followed by & si 
demand on 7th June, 1921, and on 2let 
October, 1922, plaintiff's Solicitors wrcte to 
the defendants demanding & refund of 
Rs. 1,500 with interest at 9 percent, The 
learned Judge (Fawcett, J ) held, following 
the case of Lon atham and Dover 
Ry. Co. v. South Eastern Ry. Co. (4) that 
Tk kadi could not be awarded by way of 
damages apart from the special provisions 
of the Interest Áct" and awarded interest 
only from 3lst October, 1922. 

As observed by the Privy Oouncil in 


Hu reaud Roy v. Shamapereaud Roy 
(5) Lord Tenterden’s Act "has 


ven rise 
toa great number of decisions, all of which 
are not easily reconcilable.” This will 


also appear on a perusal of the judgment 
of Lord Herschell, L.O., in London, Chatham 
and Dover Ry. Co. v. South Eastern Ry. Co. 
4) The same may also be said of the 
ecisions under the Indian Act. In Hurro- 
persaud Roy v. Shamapersaud Roy (5) 
the Privy Council held that indepen- 
dently of the provisions of the In- 
terest Act, a decree might award in- 
terest on mesne profits from the date of 
the institution of the suit in which they 
were claimed. The proviso was held to refer 
“to the state of the law and the practice in 
In 
Hamira Bibi v. Zubaida Bibi (6) the ques- 
tion arose as to whether or not the widow 
of a Muhammadan, placed in possession of 
her husband’s eatate in lieu of dower, was 
entitled when called upon by her husband's 
heirs to account for the renta and profits 
received by her during the period of her 
possession, to claim interest upon the 
amount of the dower. The Privy Council 
held that Act X X XI of 1839 had no applica- 
tion, and that on equitable considerationsshe 
ought to be allowed some reasonable com- 
pensation which was "best calculated on 
the basis ofan equitable rate of interest." 
In Soundanappa v. Shivbasawa (7) it was 
held by Ohandavarkar and Pratt, JJ., that 
where the parties were Hindus governed by 


359 ID 439, 63 L. J. Oh. 93; 1 R. 275; 69 
NO 7; 98 J. P 


x 851 ai p. $96, 10. pre. 5 LA 33 
Bar te E „J. 485; 2 Ind. Jur, 


(89 L O. 1997) 


the law of the Mitakshare, Courts in Indis 
may, under special circumstdnces, award 
interest by way of damages when a deposit 
was wrongly withheld. And this decision 
was arrived aton a consideration of the 
decision of the Privy Council in Hurroper- 
saud Roy v. Shamapersaud Roy (5). At 
page 38* of the report the Lords of the Privy 
Oouncil refer to the proviso and state that 
it “refers to the state of the law and the 
practice in India independently of the 
Statute.” The case in Soundanappa v. Shiv- 
basawa (7) was referred to by Fawcett, J., 
in, Campbell v. Williams Chard d Co. (3) 
and explained on the ground that the deci- 
sion turned upon applying the rules of 
Hindu Law. In Muhammad Abdul Gaffur 
Rowther v. Hamida Beevi Ammal (2) a Bench 
ofthis Oourt (Ayling and Seshagiri Ayyar, 
JJ.) held that the Interest Act was not 
exhaustive of all cases where interest is 
allowable, and that the proviso saved cases 
in which it was legally allowable. In that 
case the suit was for a sum of money 
which was payable to the plaintiff (a 
Muhammadan lady), as and for her share, 
ontaking accounts ofthe business which 
was carried on by her father and continued 
by herbrothers after his death, and it was 
held that the proviso applied. In Aruna- 
chalam Chettiar v. Rajeswara Setupatt (8) 
the suit waa to recover from a lessee sums 
collected from ryote after the term of his 
lease had expired, and it was held following 
Muhammad Abdul Gaffur Rowther v. Hami- 
da Beevt Ammal (2) that interest could be 
awarded on such collections by way of 
damages although such award may not 
properly be made under the Interest Act. 
At page 761, Krishnan, J., says: "It is true 
that there was no contract to pay interest, 
and that interest was not awardable under 
the Interest Aot either,as there was no de- 
mand made for payment. But it is now 
settled that, apart from Contract and the 
Interest Act, it is open to the Court to de- 
ores intereat by way of equitable relief in a 
proper case where justice, equity and good 
conscience require it.” In Venkatachalam 
Chettiar v. Ponnusami Ayyangar (9) Wal- 
lace, J., following Muhammad Abdul Gaf- 
ur Rowther v. Hamidi Beevi Ammal (2) 


ld that "the Interest Act was not er- 

(8) 71 Ind. Oas, 257; 42 M. L. J. 74; (1921) M. W. 
N. 873; 15 L. W. 63; 30 M. L. T. 81; A. L R. 1923 
Mad. 55. 

(8) 82 Ind. Oaa. 530; 47 M.L J. 312; (1924) M. W. 
N.438; 20 L. W. 195; A.I R 1985 Mad. 46. 
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haustive of all cases in which interest is 
allowable.” 

There are three decisions of this Court 
where a view, was taken opposed to that 
taken in the case in Muhammad Abdul Gaf- 
fur Rowther v. Hamida Beevi Ammal (3) 
and two of them, Kamalammal v. Peeru 
Meera Levvai Rowthen (10) and Subramania 
Aiyar v. Subramania Aiyar (11), have been 
explained by Seshagiri Ayyar, J., in Muham- 
mad Abdul Gaffur Rowther v. Hamida 
Beevi Ammal (2) as having been cases under 
the Act. In Soundanappa v. Shivbasawa 
(7) Ohandavarkar, J., referring to Kama- 
lammal v. Peeru Mesra Levvai Rowthen (10) 
says that the attention of the learned Judges 
who decided that case was not drawn to 
the observations of the Privy Oouncil in 
Hurropereaud Roy v. Shamapersaud Roy (5). 
Thethird case isin Raja o/ Pittapur v. 
Ballapragada Pallamraju (b and to it 
Seshagiri Ayyar, J., was also a party. The 
suit was by & contractor to recover money: 
payable for work done under a building 
contract which provided that all work done 
was to be paid for within a reasonable time 
after it had been inspected and approved; 
andit was held that interest could not be 
awarded. | 5 

Mr. Alladi Krishnaswami Ayyar referred 


, us to several English decisions, and stated 


that the decision of the House of Lords in 
London, Chatham and Dover Ry. Co. v. 
South Eastern Ry. ‘Co. (4) precluded the 
award of interest. This decision was also 
relied upon atthe bar in Muhammad ‘Abdul 
Gaffur Rowther v. Hamida Beevi Ammal 
(2) and Seshagiri Ayyar, J., observes as fol- 
lows at page 667": “The noble Lords who 
took partin the discussion, especially Lord 
Herschell, point out that there has been a 
course of decisions in England which tied 
the hands of Oourta from awarding interest 
on equitable grounds; and they regretted 
that they were obliged on the principle of 
stare decisis to decline to re open the ques- 
tion. There is no such course of decisions in 
this country, On the other hand the Privy 
Council held very early that on principles of 
equity, justice and ripe pónseience which 
are gpecially referred to in the Civil Courts 
Act, the Courts in India areat liberty to 


-award interest in cases not coming within 


the puiview of the Interest Act. The Indian 
Oourta have followed this raja for a long 
(Q0 20 X. 481, TM L. J. 283; 7 Ind. Deo, (Ww. a) 


1. s 
(11) 31 M 250; 3 M. L. T. 378; 18M L. T. 245, | 
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time. The Courts in this country, thetefore, 
are not hampered in the exercise of their 
equity jurisdiction in the’ eame way that 
the English Courts -have been,” These 


, observations were approved by Krishnan, J., 


in Arunachalam Chettiar v. Rajeswara 'Se- 
tupati (B). >- 

In In re Marshall and Salte Contract 
(12) the decree was for the return of a de- 
posit, with interest at 4 per cent. from the day 
when it was paid; although the: agreement 
under which the deposit was made did not 
provide for interest. So-also interest on the 
deposit amount was deoreed in In re Har- 
greaves and Thompson (13). In Startup v. 
Cortazei (14) where -the action was in as- 
gumpait for breach of a contract to deliver 
linseed, the decree was for the return: of the 

um advanced with interest, In Farquhar 
v. Farley (15) where an auction purchaser 
fought to recover from the auctioneer the 
amount of his deposit-on the ground thata 

ood title was not made out, there wasa 

ecree for ite return with interest. Gibbs, 
O; J., observes at page 595*: “In many cases 
it has been held, that on the mere fact of 
one man having - ‘in his “hands the money 
which belongs to another, interest i8 re- 
coverable.” . 

There bein 
sions of this 


a ; cónfllet: between the deci- 
urtin Kamalammalv, Peeru 


‘Meera Levvai - Rowthen (10); Subramania 


Aiyar.v. Subramanta Atyar (11) and Raja 
of Pittapur v. Ballapragada Pallamraju (1) 
on the one handand the decisions in Muham- 
mad’ Abdul Gaffur Rowther v. Hamida 
Besvi Ammal.(2), Arunachalam Chettiar v. 
Rajeswara :Setupati (8) and Venkatachalam 
Chattiar v. Ponnusami Ayyangar (9) on the 
other. hand and the question whether in 
such cases asthe present, interest ought to 
be allowed or- not being one of’ great im- 
ele to the mercantile community, my 

rd considered it best to refer the question 
toa Full Bench. In this view I respectfully 
agree. The question referred will le 

“In a suit to recover money advanced 
towards a contract for the: supply of goods 
on the ground that the contract was not 
og isthe plaintiff entitled to interest 


4909) 2 ch. 203; 60.L. J. Oh. 542; 48 W. R. 
Cn], NSA 32 Ch. D.486; 684, J. Ob. 199; 55 L. T. 
4 ) qe 180 m. 74; 2 O.M AR. 165; 5° Tyr. 


J. Ex. 218, 41 B. R. 710 
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from the daté of the advance when the con- 
tract did not provide for it, and when no 
demand was made prior to suit?" 

"The other question for consideration is 
whether there was any breach on the part 
of defendants. The contract was for the 
supply of two lots of 50 bales each, and the 
bales which defendants had to supply were 
tobe got from third persons. These third 
persons were in their turn to get the bales 
from others and so on in regular succession 
till the chain reached the Madura Milla. 
Higher up the chain stood plaintiffs, and 
they defaulted to supply the bales to their 
vendees. It was contended that, havin 
themselves failed.to supply the bales, an 
the contract having been for the supply of 
specific-goods, they made it impossible 'for 
defendants to perform the contract, and 
could: not cónsequently complain of any 
.breach of contract on, the part of defend- 
ante. ‘In-asimilar-case (Appeal No. 459 of 
1924) which came before us recently, my 
Lord held that each contract in the chain 
was to be treated as a distinct contract; and 
that it was no answer for the. parties to it 
to allege a breach in the chain oe n 
I des with the view.taken by. MI 

express the same opinion in this ease 
also. Bo plaintiffs will be entitled to the 
refund of the advance, and the question 
whether they are to.get interest on the sum 
advanced will depend on the answer. to,the 
reference. 

This appeal coming on for hearing in 
pursuance of ihe said Order of Reference 
to a Full Bench on the 18th and 19th 
January, 1926, upon perusing the 
grounds of appeal, the -judgment and de- 
cree of the lower Court, and the material 

apers in the suit and the said Order of ^ 
Raisins to a Full Bench and upon hear-. 
ing the argumentaof Mr, N. Chandrasekhaxa 
.Ayyar, for the Appellants, and of Megars, S. 
Varadachariar and K; V: Bedha Ayyangar, 
for the Respondénts arid the ap ppeal having 
stood over for consideration ti] -this ‘di ay, 
the Oourt expressed the following . . 


OPINI ION. ^ ji 
“Coutts Trottep, C: — But for’ illus- 
tration (r) to s. 73 ofthe Indian Contract 
Act, I should have felt werg. ttle difficulty 


about thia case. -It was a case of -sale of 
goods where the buyer agreed to pay con- 
siderable sums-of, money by way of. ad- 
vance before the due time for-delivery of 
the goods and where the seller defaulted in 


(99 L C. 1927] 


the end and did not deliver the goods he had 
contracted to deliver. Under the contract 
the advances were merely in anticipation 
of the ‘purchase price and there was no 
provision that interest on them should he 
credited to the buyer against the final ad- 
justment. In this case the buyer has 
brought a suit in which he has not press- 
ed for his ordinary remedy, namely, the 


difference between the contract price and, 


the market price at the date of breach 
but has merely asked for the return of 
his deposit with interest. The question 
that; has been referred to us is whether, 
if he elects such a remedy, he can have 
back not merely his deposit, which is not 
contested, but interest upon it during the 
time that it was in the hands of the seller. 

It is not now seriously contested that if 
his claim for the return of his deposit as 
advance is to be regarded as being in 
any way corresponding to the common 
law claim for the return of money had 
and received for his use as on failure of 
consideration, he cannot be entitled to in- 
terest. Lord Tenterden’s Act 3 and 4, 
William IV, Oh. 42, s. 28 obviously does 
not provide for such a case as this and I 
think it is quite clear that the Indian In- 
terest -Act of 1839 is a mere repetition for 
this country of the provisions of Lord Ten- 
terden’s Act. 

But the plaintiff in this case puts his 
case on a different ground, He puts it as 
a claim by way of damages flowing from 
the breach of contract of the seller and it 
is quite clear that if he has two causes 
of action he is entitled to pursue only one 
of them and give up the other, namely. 
the cause of action for money had and 
received for his use. It was practically 
a during the disonssion that if the 
P intiffs contention was right he would 

e entitled to claim damages under 
two heads; he will be entitled (1) to the 
difference between the contract and the 
market price and (2) in addition, to in- 
terest in the nature of damages for being 
kept out of the money which he paid as 
advances. If the latter claim is well found- 
ed, it cannot prejudice the plaintiff that 
he has not thought it worth while to pur- 
sue the former. On general principles that 
contention seems to me unsound, and I 
think one must test it on the footing that 
if the plaintiff was right at all, he can re- 
cover damages under both these heads-cumu- 
latively although he has only chosen in 
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this particular instance to ask under one. 16 
appeara to me that the oontract havi 
been broken, all that the plaintiff oan" bd 
entitled to is to be put in the same posi- 
tion as if it had been carried out. Had 
it been carried out, he would have beer 
in this position; he would have advanced 
money uuder the contract without interest 
and he would have received the goods at 
the contract rate. Instead, we are to deal 
with it on the footing that he goes into 
the market and has to buy corresponding 
dpi at a higher rate. That which nuts 

im where he ought to have been ifthe 
contract had been carried out is to get the 
difference between the contract price and 
the market price pius the amount of the 
advance that he made which ez hypothesi 
would not have borne interest if the con- 
tract had been executed. If he is to be 
given interest on his advance as well as 
the differance between the contract and the 
market rate, he is being enabled to put 
money into his pocket which he would not 
have had, if the contract had been oarried 
out. 

I believe the difficulty has arisen owing 
to the common practice of plaintiffs to 
abandon their proper remedy, that is, the 
differenoe between the contract and the 
market rate and sue only for the return of 
the advance. The practice arose during 
what isknown as thespeculation period when 
it was almost impossible owing to the sus- 
pension of business to ascertain what the 
market price on any given date was. In & 
case wherea plaintiff says: "Iam no doubt 
entitled to damages on the ordinary basis, but 
itis almost impossible to ascertain them and 
I am content to take my advance back with 
interest” and the defendant accepts that as 
a rough and ready estimate of what the 
damages on the ordinary basis would work 
out at, there is no difficulty., But I cannot 
see that the plaintiff is entitled to enforce 
such a course on an unwilling defendant. 
To take any other view appears to me to 
be giving the plaintiff not merely an in- 
demnity but a bonus. lam, therefore, of 
opinion, that wherea plaintiff without the 
consent of the defendant elects only to sue 
for the return of his deposit giviag up 
his claim to damages based on the difference 
between the contract and the market rate, 
he cannot recover interest on his advance. 

As to illustration (r) tos. 73*of the Oon- 


'traot Act, I admit the difficulty which it 


creates, .I am content for myself to gay 


Bl4 


that it does not deal with a case of sale 
of goods and that I cannot, conceive that 
the Indian Legislature intended by so re- 
mots a side-wind to upset the settled 
principles of the English common law as 
to the measure of damages ‘for breach of 
contrasts of sale. i 

The only other difficulty that pressed 
upon me is the decision in Startup v. 
Cortazzi (14) which does look very much 
like &n authority for the plaintiff in this 
ease. "The correctness of that decision has 
been questioned in euch standard works aa 
Blackburn and Benjamin and I can only 
gay for myself that I am quite unable to 
understand on what principles it proceeded. 
I have not thoughtit worth while to dis- 
cuss the Indian cases. They have been 
fully considered in the referring judgment 
of Viswanatha Sastri, J., and in the judg- 
ment about to be delivered by my brother 
Ramesam, J. We are really sitting here 
to resolve ag best we can for this Oourt 
the conflicting views expressed in these 


68. 

1 desire to point out thatif the plaintiff is 
entitled to interest, I do not ses over what 
period it is to be caloulated. He was clearly 
entitled to none up to the date of breach 
because up to that time it was in the con- 
templation of both parties that the money 
should remain in the hands of the seller. For 
any period after that and before the plaint- 
iff launched his suit it appears to me that 
he has himself-to blame if such a period 
existed. By deferring the filing of his plaint 
it appears to me that he cannot cast an 
additional burden on the defendant. As 
for the period between the filing of his 
plaint and the determination of the suit, he 
is entitled to interest in the ordinary way 
and he will get it. i 

I think that the state of the case-law 
in this countryemay have misled the plaint- 
iff as to the true nature of his remedy and 
that if he now desires to go to the Court 
below and endeavour to prove damages on 
the basis of the difference ‘between the 
market and the contract price, he ought to 
be allowed to do so. Nn 

. Ramesam, J.—The facts of this ap- 
peal are stated in the referring judgment 
of Viswanatha Bastri, J., and need not be 
repeated. The question referred to the Fall 
Bench ‘is, whether the plaintiff is entitled 
to interest on the amount advanced on a 
contrast for*sa&le of goods, to a refund of 
which he is admittedly entitled. The ap- 
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pellant's contention ia that under the In- 
terest Aot, he is not entitled to interest. 
The respondeat contends firat, that the 
matter does not fall under the scope of 
ths Act and secondly, that, even if it does, 
it falls under the proviso according to 
which “interest shall be payable in all 
oases in which itis now payable by law. 
He contends that interast can be recovered 
as damages under s. 73 of the Oontract 
Aot. The Interest Act is based upon s. 28 
of Lord Tenterden's Act, 3 and 4, William 
IV, Oh. 43, I would, therefore, first refer 
to the English Law on the question. In 
De Havilland v. Bowerbank (18) and De 
Bernales v. Fuller (17), Lord Ellenborough, 
O. J., disallowed interest in actions for 
money had and received. These were 
sought to be distinguished in Calton v. 
Bragg (18) on the ground that the plaintiff's 
action in the last casa was on & running 
account between the parties, in the course 
of which the plaintiff had supplied the'de- 
fendant with goods, and also lent him 
geveral sums at different times. The 
Court held that interest is not allowable 
by law when money is lent generally, 
without a contract for it expressed, or 
to be implied from the usage of trade, 
or from special circumstances or from 
written securities for the payment of 
rincipal money at a given time, Lord 
BBilanbarough, O. J. observed: “The mere 
form of the count cannot make any difer- 
enoe in this respect; for in most cases it 
happens that a plaintiff may either frame 
his count for money had and received, or 
for money lent. If interest were due in 
this case, why should it not also be due 
where goods are to be paid for ata certain 
day, when that time arrives, as Baron Mon- 
tagu in one of the old cases is stated to 
have held; or in any other case where 
money is to.be paid at a certain day? 
Those cases presa closely upon the present, 
lf there were any general rule for interest 
to ran upon money due, why should it not 
be allowed upon all book debts? Juries 
would give ear readily enough to sucha 
direction: but I dare not vary from the 
practice which has long prevailed in all the 
Courts of Weatminster-Hall. If it be fit 
that the whole course of our proceedings 
in respect to giving interest sioald be 


(18) 1 Cam 
1l R. R. 755. 
ar (1813) 15 Hast 223; 101 B. R. 838; 13 R B, 
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re-cast, it must be done by Act of Parlia- 
ment, Where one directs his agent to 
advaics money to another, what difference 
can it make as to the point of interest, 
whether he afterwards counts for money 
had and received or for money lent. If 
interest were demandable generally upon 
money due, why should it have been 
thought neceasary to introduce, as it has 
prevailed in practice, a particular count for 
interest agreed to be paid where the law 
would have given it without such an agree- 
ment. Butin fact there has been no in- 
stance of its being allowed except upon 
written securities for the payment of money 
at a given time, or upon an express or im- 
plied agreement for it." This was followed 
in Higgins v. Sargeant (19). There the 
action was upon a policy of insurance. The 
next case that may be referred to is Page v. 
Newman (20). The action was to recover 
money lent. Lord Tenterden, C. J., follow- 
ed the lasttwo cases. So far all the cases 
relate to actions in which money was to be 
paid to the plaintiff as part-performanoe of 
the contract, whether it is a contract of 
loan or goods sold or insurance. It is at 
this stage that the Statute 3 and 4 of 
William IV was passed. The next case I 
. would refer to is Gosbell v. Archer (21). In 
that case the lands of defendant were put 
up by him for auction. The plaintiff paid 
a deposit. A written memorandum of the 
contract was signed by the &uctioneer's 
clerk who was held not tobe the agent of 
the defendant. The defendant could not 
make out a title and the plaintiff sued to 
recover the amount deposited. It was held 
that he could not recover interest. The 
only question discussed by the learned 
Judges (Lord Denman, O. J , Littledale and 
Williams, JJ. was whether the receipt given 
by the auctioneer's clerk fell under a. 4 of 
the Statute of Frauds. It was held it did 
not. Noother question was discussed, and, 
therefore, I do not think the appellant can 
very much rely upon this case. As there 
is no contract which could be proved, there 
could be no breach of contract and uo 
claim for damages. The same remarks 
would apply to the next case strongly 
relied on by the appallant, namely, Walker 


(19) (1823) 3B 4 O. M3; 3D. & R 615; 1 LJ. 
(os) K. B 33; 23 R. R. 379, 107. B. R. 414. 

(30 (1830) 95. & C. 378; 10) E R 110, 4 Man. & 
Ry. $05; 7 L. J. (o s) K.B 207; 33 R.R 201 
he Ad & E.50); 1LÙ E. B. 193; 4 N. & M. 

;DH.& W. $1 4I, J. K. B. 78; 41 RR. 475, 
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v. Constable (82). The plaintiff based his 
action on the allegation that he contracted 
with defendant for the purchase of .an 
eatate, the sale being by auction and that 
he afterwards abandoned the contract. 
There was also acount for money had-and 
received. It washeld he could not recever 
interest as the specifio contract conld.not 
be pers it not being reduced to, writing 
and the Statute of Frauds proved an ob- 
stacle to the proof of the contract. In 
Farquhar v. Farley (15) ithe action was by 
a purchaser at an auction but the subject- 
matter of the sale was not real property 
but the reversionary interest in Bank stock. 
Plaintiff sued to recover back his deposit 
and it was held that he was entitled to 
recover interest also. Gibbs, O. J, says: 
“The plaintiff sues, and alleges as a part 
of the damage, which he says he has sus- 
tained, that he has lost, from the time 
when the contract ought to have been com- 
pleted the use ofthe sum which he had 
deposited towards his performance of the 
contract. Thera was a case tried before 
Lord Ellenborough, C. J., hardly distingu- 
ishable from the present, De Bernales v. 
Wood (23). That was an action in which 
the plaintiff recovered back a deposit from 
the auctioneer himself; so ib went even 
further than I should have thought it ` 
necessary to carry the law in the present 
cáse. In many cases it has been held, that 
on the mere fact of one man having in hig 
hands the money which belongs to another, 
interest is recoverable.” It is true that the 
last sentence of Gibbs, C. J., is somewhat 
indefinite and doesnotstate any principlebut ' 
the earlier sentences show that the action 
was regarded as one for damage for breachof 
contract and in this respect it was not dis- 
tinguishable from De Bernales v. Wood (23) 
which related to the sale of a real estate, 
and in which Lord Ellenborough, O. J., 
awarded interest as “special damage." It 
seems to me that this case ia fot inconsist- 
ent with the cases cited by the appellant 
aud supports the respondent's contention 
that where there is a breach of contract, 
interest may be awarded as damages and 
in such a case the Act does not affect the 
right. The Abt was not expressly referred 
to by the Court. Here I may refer to 
the very early case of F'lureau v. Thornhill 
(24). In that case there was a sale by 


3) (1798) 1 Bos. & Pal. 328; 120 H. R. 919, 
(23) (1812) 3 Camp. 258. ° 
-(24) (1778) 2 Black. W, 1078; 98 R. E. 633. 
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Buofion ofa oértain leasehold. The defend- 
ait could not make out a title. Then the 
defendant offered to the plaintiff his deposit 
me interest and coats. The plaintiff claim- 

[further sum as damages for the loss 

of tha bargain. .It was held that plaintiff 
a not entitled to’ any damages for the 
loss of the bargain. Blackstone, J., said: 
“Tf the vendor lias not & g ood title, the 
return’ df the deposit, with, interest and 
obets ig all’ that cap be. expected." The, 
rhl& has been adopted in later cases, for 
example, in Bain, v. Fothergili (25), In re 
Marshall ahd Salt's Contract (12) and In re, 
Hargreaves and Thompson (13), in all théee 


thé rule of law laid down in 1776 was 


a to; but, this, principle .that there 
càn, .bé no damage for the loss. of the bar- 
gain is peculiar to English Law and has 
not been oo ted in India. But this has 
nothin o with.the other principle 
adopted in v ihe. English cases according to 
which the deposit:could be recoverable with 

terest. ‘I do'mot think these cases can he 

tinguished on the ground, that interest 
was in substitution of the damage for the 
loss of the’ bargain. I do, not think it has 
been stated anywhere in, that form. The 


real ground for the award of interest in- 


these cases is that itis a damage flow- 
ing from the breech of contract and, there- 
fore, interest can be awarded, No excep- 


tion is made in s. 28 of Lord Tenterden's 


Act in favour of contracte relating to real 
estates. If ER Act is to bé, construed as 
plying to d amages for breach of contract 
elo add is not to bé confined to moneys 
récoverable on.the, basis of performance of 
a contract one has to say that the English 
cases decided after the Tenterden's-: Act 
were erroneously decided, but seeing Bain 
v. Fothergill (25) iba e decision of the House 
of Lords, it 18 impossible to say so. It 
seems to me that the proper way of ex- 
plaining the cases relating idee estate js 
that they did not fall within the purview of 
the Statute or at any rate were covered by 
the proviso, ` Therefore, in all these cases 
interest was recoverable as damage for 
breach of a contract and not on, account of 
any peculiarity of English’ Law. This was 
ihe view of Lord Ellenborou 0.. J., in 
De Bernales v. W ood (23)andof ibbs, O J., in 


Farquhar v. Farley (15), where he relied on. 


theformercase. Thenexteéase I would refer to 
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is Fruhling v. Schroeder (26). In thatcase a 
sum of money which the defendant had rẹ- 
ceived for J and for which interest was - 


-allowed in favour of J was transferred to 


plaintiffat J's request. .It was held that the 
plaintiff could not recover interest. The 
Court considered it asa case of monéy had 
ahd received and disallowed interest follow- 
ing Da Havilland v. Bowerbank (16), De 
Bernales, v, Fuller (17) and Walker v. Con- 
stable (22). It seérna to me’ that this cabe, 
was clearly covered by the Act’ and cannot 
h ip the appellant in the present ease. The 
lion ih that case cannot be said to be one 
for dama&geatfor a breach. There i is nó con- 
tract between the plaintiff and the defendant. . 
In Startup v. Cortazzt (14) the suit related 
io esp for a breach of contract’ to 


deliver a quantity of linseed. It was held 
that the plaintiff was entitled cover (1) 
return ofthe money advanced, (2) interest 


on it and (3) difference between the contract, 
price and the price at the daté of perform- 
ance. Itis true that thére are not many cases 
in English -Reports similar to this case in 
which both.damages for loss of the bargain 
and intéreet on the advance were given. 
It is al8o true that some remarks-have- been 
made inst this case in’ Blackburn on. 
Bales at pages 555 to 556 and in Mayne on 
Damages, 9th Edition page 184—6; In 
the formér it is said that the report was 
obscure, in the latter it is said that,-it is 
difficult to’ find the principle. _ But I think 
what was being discu is the question .. 
relating to the damages for the loss of 
bargain whether the difference should 
be. between’ the contract price and thé 
price at the date of trial or the price 
at the date of. performance or at the. 
date of breach. The case hag béen: refér- 
red to without any adverse comment in 
Benjamin on Bales, page 1096 and'in Hals- . 
bury's Laws of England, Volume $5, p. ? 
971, 8. 472 and has never béen judici 
disapproved. But whatever doubts thers 
máy bé on this question in English Law it 
seems to me that thé principle of the case 
of Startup v. Cortazzi (14) was adopted as 
illustration (r) of s. 73. of the Contract Act, 
This illustration shows that not only the 
advance for the passage to Sidney and not 
only the difference between higher freight 
that'the plaintiff had to pay but also the 
intereat on the advance could be recovered. 
It seems to me that where a dèfendant 


saa ud 
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breaks the contrect and does not refund any 
advance paid to him the interest and the 
advance is one of the items of damage ne- 
ceesarily flowing from the beach, - In Eng- 
lish-Law in. the case of real estates it may 
be there is no other item of damage for 
loss of bargain, but in the case of other 
contracts in English Law and in the case of 
all contracts in Indian Law, the advance 
money and interest on it were regarded as 
an item of damage in addition to the differ- 
' ence of price. Ido not see any reason to 
think that illustration (r) was not delibe- 
rately put under the Act and was a slip 
and that, therefore, we ought not to follow 
it. On the other hand, it seems to me to 
stand to common sense and shows that the 
decision in Startup v. Cortazzi (14) was 
adopted by the Indian Legislature. 

The decision of the House of Lorda in 
London, Chatham and Dover Ry. Go. v: 
South Eastern Ry. Co. (4) iB not against the 
respondent, for the case there related to 
sums recovered in’ performance of contract 
and was, therefore, covered by the Aot. In 
that cage Lord Herschell said at page 437* : 
"I think that when money is owing from 
one party to another and that other is dri- 
ven'to have recourse to legal proceedings 
in order to recover the amount due to him, 
the party who is wrongfully withholding 
the money from the other ought not in 
pee to benefit by having that money in 

is' possession and edjoying the use of it, 
when the money ought to be in the posses- 


Bion of the other party-who is entitled to: 


itë use. Therefore, if I could see my way 
to do so, lshould certainly be disposed to 
give the appellants, or anybody in a similar 
position, interest upon . the amount witk- 
held from the time ofaction brought at all 
eventa. But I have come to the conclusion, 
upon a consideration of the. authorities, 
ing with the Court below, that it is 
not possible to do so.” I have already said: 
that that case was not a case of damages 
for breach of-a contract. Lord .Shand said 
“I regret that the law of this country in 
regard to the running of interest is not like 
the law of Scotland.” In Johnson: v. Rez 
(27) Lord Macnaghten said at page 822]: 
“in order to guard against any possible 
misapprehengion of their Lordships’ views, 
they desire to say that, in their. opinion, 
(37) (1804) A. O. 817; 7131 J. P. O. 115; 20 T. L. 
R 697; 53 W. R. 207. 
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there is no doubt whatever that money ob- 


` tained by fraud and retained by fraud can: 


be recovered with interest, whether the 
proceedings be taken-in a Oourt of Equity 
orin a Court of Law, orin a Court -which 
has a jurisdiction both equitable and legal.” 
I think the principle underlying this dic- 
tum is that in such a case interest was 
recoverable’ as a damage for the fraud 
whether arising in contract or in tort. In 
that case the Orowh intentionally brushed 
aside all questions of fraud and accepted 
re-payment of money paid by mistake. So 
no interest was allowed. It cannot-help 
the appellant. In re. Hargreaves and: 
Thompson (13) Lindley, L.-J., said: “But 
all such damages as interest and‘ expanses: 
of investigating the title, which, although. 


_ they are called damages are matters rather 


for computation and taxation than for an 
inquiry, tbe Oourt has authority to order 
to-be paid.” This is in consonance with 
the view of Ellenborough, O. J., in. De 
Bernales v. Wood (23) and Gibbs, O. J., in 
Farquhar v. Farely (15). This was followed 
in In re Marshall- and- Salt's Contract (19). 

I do -not think itis necessary to discuss 
the Indian cases at-great length. In view. 
of Lord Davey's observations at pages. 308* 
and 309 in Ganesh Bakhsh v. Harihar 
Bakhsh (28) it cannot be said that the ob- 
servations in Kamalammal v. Peeru- Meera 
Levvai Rowthen (10) on:8; 73 of the Con- 
tract Act are final. Ieome to the conclu- 
sion that in all cases where there is 4 
breach of contract on the part of the defend- 
ant and the plaintiff is entitled to damages 
for the breach, he is. entitléd to interest on 
any sum &dvanced to a refund of which 
he is entitled, besides any other item of 
damage to which he may be found also en- 
titled. My answer to the question referred 
to the Full Bench isin the affirmative. 

After Ihave written the bove, I have 
had the advantage of perusing the judg- 
ment of my Lord the Ohief Justice. and 
while regretting I have to differ from him 
I wish to add afew words with reference 
to it, If the matter is one of purely ascer. . 
taining the English Law, I would not per- 
haps differ from my Lord's judgment. 
Even assuming that the view I have taken 
above of the English Law is erroneous, I am 
of opinion that the Indian Law as expound- 
ed in the Contract Act is different, 

(28) 26 A. 299; 31 L 4.118; 8 O. W^ N. 681; 14 
L. J. 190; 8 Sar. P. O. J. 628;.6 Bom. L. R. $05; 7 
0, 0. 118 (P. O). NT: S 
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In the first place I do not see anything 
unreasonable in allowing the relief as an 
heading of damage. It iba relief in addi- 
tion to the difference of prices, I do not 
sse that giving such a relief places the 
plaintiff in & better position than if the 
contract was carried out. We are all 
agreed that, up to the date of performance 
(or breach) the plaintiff is not entitled to 
interest. But after the said date, when 
the defendant breaks the contract and does 
not return the money, the plaintiff has to 
spend other money from his pocket to get 
similar goode in the market. He will be 
out of property twice over. When he wants 
goods, it is reasonable he should spend 
their price once but when he is asked to 
spend twice over, I do not see the justice 
of depriving him of interest. I do not see 
that he gets any bonus in addition to in- 
demnity. There must be some interest be- 
tween the breach, and suit and I do not 
think it is a fair answer to say to the 
plaintiff that he has to thank himself for 
the delay, however reasonable itis. But 
I have not to find reasons for my view or 

.to justify illustration (r) to the Oontract 
Act. The illustration is there, and after 
the remark of Lord Shaw—Mahomed Syed- 
ol Arrifin v. Yeoh Ooi Gark (29) at} page 
581* where he says: “Itis the duty of a 
Court of Law to accept, if that can be done, 
the illustrations given as being both of re- 
levance and value in the construction of 
the text. The illustrations should in no 
case be rejected because they do not square 
with ideas possibly derived from another 
system of jurisprudence as to the law with 
which they or the sections deal."—and Lord 
Atkinson in Balla Mal v. Ahad Shah (30). 
I cannot ignore iteven if I wish to, I am 
not able to avoid it by saying that the ac- 
tual illustration relates to freight and not 
to sale of goods. Iam notable tosee any 
difference in principle between the two. 

I agree that, in the view of the majority, 
th Seid may be given an opportunity 
to prove the difference in prices if he 
chooses todo so. I understand we are all 
agreed that plaintiff is entitled to interest 


on the deficit from the date of the plaint. 
(20) 39 Ind. Gas. 401; (1916) 2 A. O. 575; 21 O W. 

N 257; (1017) M W. N, 163; 19 Bom. L. R. 187; 84 

L J PO. 15; 115 L. T. 564; 32 T. L. R. 678; 45 1. 


BL 
By ivi Oaa. 1; 35 M. L. J. 614 at p 617; 16 A. 
J. 


ME 005: 124 P, R. 1918; 23 O. W.N. 233, 25 M. L. 
T. Bb: 180 P. W.B. 1018: 39 O.L J. 185,1 U. P. L 
E (P.C) 25, Sl.Dom L. R. 538 (P.O) - 
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Beasley, J.—I have had the advan- 
tage of reading the judgment of the learn- 
ed Ohief Justice and am in entire agree- 
ment with it, and only desire to add a few. 
observations, with regard to illustration (r) 
to 8. 73 of the Indian Contract Act and as 
to howfarsuch illustration must be taken 
to be part of the Statute becanse that is 
the only diffleulty I felt about this case as 
interest is cleary allowable if this rillustra- 
tion must be taken as part of the Btatute, 

In the first place it illustrates a remed 
ia damages quite contrary to the now well- 
settled principles of the Common Law of 
England with regard to the measure of 
damages for breach of contract for sale of 
goods, and secondly, it does not appear to 
be based upon any reported or now accept- 
ed decision either in England or in India 
and furthermore itis not a case of breach 
of contract for sale of goods at all. 

I can see no authority whatever for that 
illustration except Startup v Cortazei (14) 
which is not now good law. But the ques- 
tion that arises, of course, is how illustra- 
tions to sections -of Statutes are to be treat- 
ed? This question has been considered 
in two reported cases in the Privy Oouncil. 
In Mahomed Syedol Arifin v. Yeoh Oot 
Gark (29) Lord Shaw on page 581* says: 
“On the second point their Lordships are 
of opinion that in the construction of the 
Evidence Ordinance it is the duty of a 
Court of Law to accept, if that can be 
done, the illustrations given as being both 
of relevance and value in the construction 
of the text. The illustrations should in no 
case be rejected because they do not square 
with ideas possibly derived from another 
system of jurisprudence as to the law with 
which they or the sections deal. And it 
would require a very special case to war- 
rant their rejection onthe ground of their 
assumed repugnancy tothe sections them- 
selves. It would be the very last resort of 
construction to make any such assumption. 
The great usefulness of the illustrations, 
which have, although not part of the sec- 
tions, been expressly furnished by the Le- 
gislature as helpful in the working and 
application of the Statute, should not be 
thus impaired.” 

The other cass is Balla Mall v Ahad 
Shuh (30) On page617T Lord Atkinson saya: 
“Four illustrations are given. These are 
to be taken as part of the Statute.” 


age of (1916, 2 A. O —| ia. 
tPage of 35 M. L. J,—[Ed.] 
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That is the only reference to this point in 
the whole of the judgment. 

I donot take either judgment to mean 
that under every circumstance an illustra- 
tion must be taken as partof the Statute. 
All that in my view is meant is that 8 
Oourt should not lightly disregard the 
illustrations merely because they do not 
geem to be in &ccord with generally accept- 
ed ideas as to the law in other places. 

In the present case there is no question 
that the illustration is in direct conflict 
with English decisions and is entirely op- 
posed to the settled principles of the En 
lish Law as to the measure of damage in such’ 6 
cases—and, moreover, it deals with a case of 
a different nature to this. 

In my opinion we are not obliged to ac- 
cept the illustration as stating the intention 
ofthe Legislature in a caseof damages for 
breach of contract for the sale of goods: 
and I do not feel myself bound by that 
illustration. 

I agree with the learned Ohief Justice 
that this claim forinterest cannot be al- 
lowed. 

V. N, Y. Reference answered in the 


negative, 


LAHORE HIGH COURT. 
Szoonp Civin Aepsat No 1459 or 1926. 
November 17, 1926. 

Present :—Mr. Justice Ooldstream. 
GUJJAR SINGH AND ANOTHHR— PLAINTIFFS 
— APPHLLANTS 


versus 
KAHAN SINGH AND OTHBRS— DRPHNDANTS 
— RESPONDENTA. 

Custom—Alienation—Just antecedent debt—Loan for 

puna, woman—Contract Act (IX of 1872), s. 28 

in women—-Public policy—Limitation Act 

2, of 1908), s 6—Carelessness in drafting appeal— 

riension of pe appeal > One of averat vendees not 
—Abatement of appeal 

A roe raised for buying a woman for purposes of 
conoub cannot be regarded & just anteoedent 
debi within the meaning of Punjab iridis Law 

ustifying alienation of ancestral immoveable property. 
p 620, coL 1. 

Purchaae of à woman is opposed to public policy and 
cannot be regarded as an act of necessity for a Jat 
agriculturist. [ibid] 

Where in an appeal from a suit for setting aside a 
sale, one o? e several joint vendees who hedo pur: 
chased in equal sharesis not impleaded as a resp enk, 
the appeal. does not abate totally but can p 


against the rest of fhe vendees-respoadente. [abid] 


, in respect of more than Rs, 800 of 


KAHAN SINGH. , 018 


Where owing to carelessness in drafting an appeal 
& person is not impleaded as respondent the time 
for impleading him cannot be'ertended under s. 5 
of the tiation Act. [p. 819, col 2; p. 620, col. 1.] 

Second appeal from a decree of the 
District Judge, Gurdaspur, dated the 29ih 
April, 1926, reversing thataf theSubordinate 
Judge, Second Olass, Gurdaspur, dated the 
8th November 1924. 

Mr. Ram Lal Malik, tor the Appellants, 

Mr. N. C. Mehra, for the Respondents. 


JUDGMENT.—Hakim Singh a Jat sold 
40 kanals, 2 marlas of land to Kahan Singh, 
and Waryama two brothers and Jowala 

h by a registered deed on 17th June, 
td for a atated consideration of Ra. 2 000. 
In June, 1924, his sons Gujjar Singh 'and 
Gajjan Singh instituted the suit from 
which this appeal arises for a declaration 
that the alienation would not affect their 
reversionary rights. Jowala Singh having 
died his widow Musammat Harnami waa 

leaded as his representative. The Sub- 
ae Judge, Second Olass, Gurdaspur, 
found that necessity had not been proved 
the con- 
sideration and gave a decree to the effeot 
that the gale would only affect the plaintiffs’ 
right to this extent. 

On appeal the learned District Judge 
held that necessity was proved in respect 
of the full consideration stated and dia- 
missed the suit on the 2¥th April, 1926, 
Against this decree the plaintiffs preferred 
the present second &ppeal on the 25th May, 


, 1926. By a carelesserrer Jowala Singh thede- 


ceased has been cited as respondent instead 
of his widow Musammat Harnami. Mr. 
Ram Lal Malik applies for permission to 
implead Musammat Harnami. Mr, N. 
Mehra for the respondents urges that as 
the appeal cannot proceed against Kaban 
Singh and Waryama alone it should be 
held to have abated as a whole and that 
there is no sufficient ground for extending 
the period of limitation in the case of 
Musammat Harnami. He asks accordingly 
for the diemissal of the appeal. 

No reason for the omiseion to cite Musam- 
mat Harnami except negligence in the 
drafting of the appeal is offered by appel- 
lants' Counsel. The case appears to me to 
be one of gross carelessness which cannot 
be reasonably put forward as sufficient 
cause for jeopardising the rights confirmed 
to Musammat Harnami by the.decree of 
29th April, 1926. I am not prepared to 
extend time in this case and I accordingly 


~ 


620 


dismies the appeal so far as it concerns 
Musammat Harnami, 

From the entry in the revenue recerd it 
appears that the sale was to the three 
vendees in common in equal share and I do 
notsee why it should not be entertained 
so far as it relates to the two shares of 
Kahan Singh and Waryama., There is no 
case here of an indivisible mortgage or of 
unascertained shares and the 
might, had they so pleased, have elected to 
leave one of the vendees undisturbed and 
Bought to save their rights in the land sold 
to the other two alone. __ 

The consideration of Rs. 2,000 consisted 


of the following items:— 

: Rs. a. p. 
To be paid by the vendeesto 

.previous mortgagees:— ... 800 0 0 
Received before the Sub- 

Registrar... .. 500 0 0 
A promissory note dated : 
l7th June, 1918'executed 

by Kahan Bingh vendee 700 0 0 


Mr. Ram Lal Malik states that his clients’ 
appeal is with reference to an amount of 
Ra. 770 only and that his only ground is 
that the learned District Judge was wrong 
in finding that the debt to defray which 
thisamount was required was a just one. 
According to the defendants-respondents 
thissum waa spent by Hakim Singh on the 

ürchase of a woman for his son Gujjar 
Bingh and the finding of the learned 
District Judge that Rs. 770 out of the con- 
sideration for the sale was so spent is final, 
The only question for decision now is whe- 
ther’a loan raised for this purpose was a 
just debt. The learned District Judge has 
disposed of the matter with the re- 
mark that as Gajjar Bingh was ur- 
married this item was for necessity. 
From the evidence it appears that the 
woman was the wife. by "Anand" formality, 
of the vendor Jawind Singh with whom 
she had lived for six months. ,1t is not 
shown that she was married to Gujjar Singh. 
At the time of the suit her whereabouts 
were unknown. It, therefore, appears that 
the transaction was the sale of & woman for 
concubinage. Such traffic is certainly 
opposed to public policy and the transac- 
tion can surely not be regarded as an act 
of necessity for a Jat agriculturist. I hold, 
. therefore, that to the extent of Ra.- 770 the 
debt to defray which the consideration for 
thesalé waa required was proved by the 
aliénees theniselves to be not a just debt. 


RAMAOHANDRA IYHR v. NARAYANASAMI AYYAÉ. 


laintiffa , 
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The result is that the appeal must be 
accepted, the order of the lower Appellate 
Court is set aside so far as it relates to 
Kahan Singh's and Waryama's shares in 
the land sold and the plaintiife-appellanta 
are granted a declaration to the effect that 
the sale ofthe two shares to Kahan Singh 
and Waryama will not affect their rever- 
sionary rights except to the extent of Re.820 
for which sum the shares will be considered 
ay mortgaged to Kahan Singh and 
&ryama. 


Ei L. Appeal accepted, 


MADRAS HIGH COURT. 
Oivin RavisroN Partition No. 740 or 1924, 
March 17, 1926. 

Present :—Mr. Justice Ramesam. 

8. RAMACHANDRA IY RR—DHBFPFBNDANT 

- —Paritionae 


versus 
T. 8. NARAYANASAMI AYYAR— 
PLAINTIFF —RBSPONDBNT. Ul 

Arbitration—Reference of disputes to decision of 
a on claim—Dectsion of arbitrators, 
effect of. 

If there are disputes between two parties and if 
they agree to refer the matter to mediators, also 
agreeing beforehand that they should abide by the 
decision of the mediators, if such a mediation is com- 
leted, 4 &, ended in a decision that so muah be paid 
y one party to the other, that decision i+ binding 
on the parties and would be an answer to a suit 
on the claim which was the subject of arbitration. 
Fp. 681, coL L] 
- Petition, under s. 25 of Act IX of 1887, 
praying the High Oourt te revisé the decree 
of the Oourt of the Small Oauses, Kum- 
bakonam, dated the 12th February, 1924, in 
B. O. B. No. 648 of 1922. 

Mr. R. Kuppuswamy Iyer, for the Peti- 
tioner. 

Messrs. A. Srirangachariar and V. N. 


Venkatavaradachari, for the Respond- 
ente. , 
JUDGMENT. -The defendant is the 


petitioner before me. The plaintiff brought 
the suit to recover Rs, 289 odd as due to 
him on account of dealings between the 
parties, The defendant denied the plaint- 
ifs account and also said that the 
disputes between him and the plaintiff 
wera settled by Ramachandra Iyer, Subra- 
mania Iyer and Natesa lyer and it was 
decided by them in June, 1922, that the 
defendant.should discharge the.promissory- 
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note for Rs. 400 executed by plaintiff to 
Ramachandra lyer on his behalf and thet 
the plaintiff should deliver to the defend- 
ant certain articles and receive Rs. 90 
from: the defendant and that the articles 
were not so delivered. The District Munsif 
has set out two points for decision (1) Whe- 
ther the entries in the plaintiff's account 
are true and = what amount is the 
plaintiff entitled to recover? At page 5 
he also says that the question of media- 
tion is irrelevant for the purpose of 
the suit. If there are disputes between 
two parties and ifthey agree to refer the 
matter to mediators aleo agreeing before- 
hand that they should abide by the de- 
cision of the mediators, I think if such a 
mediation is completed, i. e., ended in a 
decision that so much be paid by one 
party to the other, that decision is bind- 
ingon the parties and is not irrelevant. 
Therefore the District Munsif ought to 
have framed an issue as regards the medi- 
ation and recorded a finding thereon. See- 
ing he has not taken such a course, 
strictly speaking, I ought to call for a 
finding. But, though there is no issue, the 
parties seem to have adduced a good deal 
of evidence on this mediation. For in- 
stance, the plaintiff as P. W. No, 1 says 
“Rangaswami Iyer wanted to effect a settle- 
ment between me and -the defendant, but 
he did not succeed.” There was no cross- 
examination on this statement. The de- 
fendant as D. W. No. 1 says in his evidence 
"P. W. No. 2, Ramachandra Iyer, mediated 
between me and the plaintiff’ and in cross- 
examination he says “The mediation took 
place in Subramania Iyer's house. Plaint- 
iff-produced a bound account-book before 
Ramachandra Iyer.” This Ramachandra 
‘Iyer himself as D. W. No. 2 says “I medi- 
ated between the plaintiff and the defend- 
ant. Plaintiff-and defendant brought ac- 
counts, They were compared. Exhihit A 
was not produced before me * * The 
„settlement took place prior to Ex, D." 
Then in cross-examination he says, “The 
accounts were not compared by me. “There 
were two accounts produced, one by the 
pon and the other by the defendant. 

never ‘looked into the-accounts. About 
Ra. 500 -was settled as due by the defend- 
ant," 

Now, certain features are . prominent in 
this, M Ran e the defendant pleaded 
settlement by three mediators, only one 
is examine .and the other two dis- 


d PALANIAPPA-OHNTTIAR v. VHDAOHALA MUDALIAR, 


jure 


gi 


appear from the evidence. "The plaintiff is 
not cross-examined about mediation. The 
two witnesses for the defence do not say 
that the plaintiff agreed to be bound by 
whatever may be settled by the mediators. 
The promissory note Ex. O seems to be 
outside the real dispute between parties 
and so far as that is concerned it is the 
case of both parties that the defendant 
real owed it and tbat he should pay it. 
Defendant's witness No. 2'8 evidence dcea 
not show that there was any real.examina- 
tion of P accounts. About Rs 500 ‘is 
rather va The impression left upón 
one by this avidenbs is that probably there 
was some effort at mediation, but it did 
not fructify. To call for a fresh finding 
on this evidence means the finding ought 

to be against the plaintiff. If permission 
is given to adduce fresh evidence, prob- 
ably it will end in the adducin ‘of per- 
evidence. In this ‘state of things, 
Ido not think thisis a fit case in which 
Ican interfere. The petition is dismissed 
with costa. ] i 

Y. Nev. Petition dismissed; 


` MADRAS HIGH COURT. 
Orvin RAVIBION Parition No. 1043 o» 1925. 
April 30, 1926. 
Present:—Mr. J ustice: Waller. 
T. 8, P. L. PALANIAPPA OHETTIAR-- 
PEO 


A. B. VEDAOHALA MUDALIAR 
— RE8PONDBNT. 

Lamitation Act (IX 0f-1908), Boh. I, Art. 164— Ap: 
plication to set aside ex parte decres—K. Knowledge of 
decree, what amownis to. 

A party applying to set aside anter parte decree 
cannot be held to have had knowledge af the decree 
that had been against him from themere fact that 
he was told t some unknown plaintiff has obtained 
against him some sort of a decree E Jani 
a KN E 
tim t have put the t on 
not impose on him any obligation to inquire | Ad 


The duty rather is on the plaintiff of giving him full 
information as to the litigation and the nature of the 
decree. 622, ool. 2.] 


Petition, under 8.115 of Act V of 1908 
and s..107 of the Government of India Act, 
praying the High Court to revise the order 
of the Court.of the Subordinate Judge, 
"Trichinopoly, in I. A. No. 428 ot-1913 in O, 
B.: No. 101 of 1817. 


622 
Mr. V. Rajagopala Tyer, for the Peti- 


tioner. : 
Mr. S. Ramasami Iyer, for the Respond- 


ent. ; 

JUDGMEN T.—In this case an ez parte 
deoree passed in 1919 has been set aside 
onan application presented on 27th August, 
1923. It was originally set aside by an 
order passed on 28th July, 1924. A revi- 
sion petition was preferred and Wallace, J., 
directed the application to be re-heard. As 
I read his order what he required the Sub- 
Judge to decide was “whether defendant 
otherwise knew of the suit through the 
registered notice and whether his denial 
that he got any acknowledgment can be 
believed"; ag regards the other points 
raised he said that they were “pointa of 
fact and cannot be raised here.” The only 
other point raised by the Subordinate 
Judge's order related to limitation, etc., to 
the defendant's knowledge of the decree 
and the Subordinate Judge found it in his 


favour, ^ 

The Subordinate Judge-has now re-con- 
sidered both questions. On the first, he 
finds that no summons was served on the 
defendant. One summons was issued, but 
it was not served on him. The Oourt 
. ordered fresh summons to go together with 
.B& registered notice. There is no evidence 
that & fresh summone was taken out, but 
it appears that a registered post-card was 
Bent to the defendant by plaintiff's Vakil 
informing him of the suit. This postcard 
was sent to &'place where the defendant 
was not then residing and was received 
by him after he had been declared ex parte. 
I am unable to see how it can be held 
that the receipt of such a notice is equiva- 
lent to the service of the summons which 
the law requires. I, therefore, agree with 
the Subordjnate Judge's finding on the first 

int. 
dr the question of limitation the Sub- 
ordinate Judge finds that the defendant 
had been informed by the plaintift's Vakil 
that a suit had been filed pss him 
that & preliminary decree had been pasa 
and that an application for final deoree 
was to be heard. The Subordinate Judge 
is of opinion that it has not been proved 
that he had kncwleige of the decree more 


than 30 days betore he made his applica-. 


tion. This, as Wallace, J., pointed out, is 
a question of fact and I do not think that 
the Subordinate Judge was directed to 
reconsider it, As, however, he has consider- 


OHATUKBAUS RAM LAL v. SEORBTARY OF BTATH FOR INDIA. 


' in other words, 
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ed it, I will deal with it. Ithink that, 
on the facts found and on the authorities 
cited, the defendant is barred by Art. 164 
of the Limitation Act. All that he was 
told was that some unknown plaintiff had 
obtained against him some sort of a decree 
in a suit, of which he was given no de- 
tails. Article 164 requires that the party 
should have knowledge of the decree that 
has been passed against him.: The only 
thing on which I have felt some doubt is 
whether such information as the defendant 
had should not have put himon enquiry. 
As to that, I agree with the Subordinate 
Jadge that there was no obligation on 
his part: to enquire further. he duty 
rather was on the plaintiffof giving him 
full information as to the litigation and 
the nature of the decree. [ must decline 
to interfere. The Civil Revision Petition is 
dismissed with costs. 

Y. N. V. 

ANA Petition dismiss d, 


at 


ALLAHABAD HIGH COURT. 
Misoatiansous Oasa No. 664 or 1920. 
November 24, 1926, 
Present:—Sir Oecil Henry Walsh, Acting 
Ohief Justice and Mr, Justice Banerji, 
Fmu OHATURBHUJ-RAM LAL— 
APPLICANT 
VETEUB 
Tas SEORETARY or STATE For 
INDIA in COUNOIL—Opposira PARTY. 

Railways Act (IX of 1890), ss. 77, 140—N otiose to 
Agent, sufficiency of—Service of notice—Notice to 
Manager, effect of—Manager acting upon notics— 
Wawer iway Administration—Notice reaching 
after six montha— Registered , presumption as 
to time of delivery of. 

As & general rule the question whether a notice 
was duly served upon the within the mean- 
ing of s. 140 of the Railways Act cannot be said to be 
a question of law at all, but is a question af-fact 
depending on the evidence in each case, [p. 823, col. 


1 

prefera claim in writing to a person within six 
months, for bars of a. 77 of the Railways Act 
means that the should reach him within six 
months. [p. 624, col. 2.) 

A Oourt is entitled to take judicial notice of the 
fact that the1e 18 almost invariably a delay of 24 hours 
between the arrival of a registered letter at its dos- 
tination and its distribution from the Post Office or 
that a i letter takes 24 
hours longer than an ordinary letter. [tbtd.] ` 

Where the Ohief Commercial Manager of a Railwsy 
ey receives notice of a claim which should 
be addressed to the Agent, he has the choice of twa 
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alternatives, he can decline to deal with it on the 
ground that it has not been addressed to the Agent; 
and in the ordinary course, if he does ao, his duty is to 
return it to the sender, with a request that it shall be 
addressed, in E with the a. to so 

person. ifhe does not do so, but retains it, 
Red aloe hands it to the Agent or deals with it him- 
self, he must be taken to do so as the subordinate and 


conduct of 
ference may be drawn, and should be drawn, that by 


the conduct of the Chief Commercial Manager, acting ' 


under the suthority. of the Agent, the Railway Ad- 
ministration have, Tact, waived mpi m the 
stat uirement with regard e person 
Mum do de id letter should be ad dremnod IP. 
623, ool. 2; p. 8M. ool. 1] 

Reference, under s. 113 and O. XLVI, r. 
1 of the O. P. O, made by the Munsif, ex- 


eroising the powers of a Judge of the Court: 


of Small Oauses of Kasganj, dated the 13th 
of Beptember, 1926. 


Mr. P.N. Sapru, for the Applicant. 
Messrs. G. W. Dillon and S. N. Seth, for 
the Opposite Party. 


JUDGMENT.—This is an order of re- 
ference in a case brought against two 
Railway Companies, in which it was alleged 
that some goods had 
and the defendant Railway Oompanies 
complain that proper notice was not given 
to them within the provisions of the l- 
ways Act. The objection took two forms, 
one as to the failure of the claimants to 
prefer a claim within six months from the 
date of the delivery of the consi ent, 
and the other that the notice, in the case 
of the East Indian Railway, was wrongly 
&ddressed. The Munsif has disposed of 
the firat objection, as-regards time, without 
reference to us on the question of law. 
The second question, which he has referr- 
ed to us, is whether the notice was duly 
served upon the Manager within the mean- 
ing ofs.140. In our view, a8 a general 
rule, and in this particular case, it cannot 
be said to be a question of law at all, but 
isa question of fact, depending upon the 
evidence in ease, and we propose to 
deal with it in this case as & reference 
asking us for an expression of our opinion. 
The evidence, so far as it goes, shows that 
the notice in question was sent off from 
some place in the Etah District (Barah- 


dwari) by registered post some time on ' 


the 28rd of December. At what time on 
the 23rd of December does not appear. 


been lost in transit, 


623 

2 ^ ee ee as to when it 
wo eliv in the ordinary course 
of post in Oaleutta if posted at the said 
place by registered post. It was address- 
ed to the Ohief Commercial Manager of the 
East Indian Railway at Howrah. The law 
for service of notice is contained in s. 140 
of the Railways Act, and it gives the per- 
son desiring to serve a choice of three 
methods, either by a personal delivery to 
the Manager or Agent; or by leaving at 
the ‘office of the Manager or Agent; or by 
forwarding it by post'in a prepaid letter 
addressed tothe Manager or Agent. The 
plaintiff selected the third alternative, As 
a matter of fact, he did not address it 
either to the Manager or Agent, as required 
by the Statute. To comply strictly with 
the senin, he ought to have addressed it 
to the Agent, as thereis now no Manag 

strictly so-called, and the person contem- 
plated by the section is known as the 
Agent’, But, in fact, although he did hig 
best to comply with the section by addrega- 
ing it tothe Ohief Oommercial Manager, 
it did not im ni matter, because the 
Ohief Oommercial Manager appears to have 
accepted it, which, of course, he would be 
almost certain to do until he opened it and 
found its contents, and to have dealt with 
it after he had discovered its contents in 
the ordinary course of business. What 
exactly happened in the ordin course 
of business inside the Railway Office does 
not appear, and does not really matter, 
But the’ effect of the conduct of the Chief 
Oommercial Manager amounts, in our opin- 
ion, toa waiver of \the- statutory require- 
ment that it should be addressed to the 
Agent. The Ohief Oommercial Manager is 
the head of a very important Department of 
Railway Administration, namely, the Olaims 
Department, and the moment he reads the 
letter or notice, which is cbntained in the 
envelope addressed to him, he must ses that 
it isa claim which should by &. 140 be ad- 
dressed to the Agent. He has a choice of 
two alternatives, he can decline to deal 
with it on the ground that it has not been 
addressed to the Agent; and in the ordinary 
course, if he does so, his duty isto return 
it to the sender, with a request that it 
shall be addressed, in accordance with the 
Statute, to the proper person. If he does 
not do ao, but retains it, and either hands 
it to the Agent or deals with it himself, 
he must be taken to do so a8 the subordi- 
nate and agent of the Agent, and on the 


deo. 


g i8 presumed. to, be done correctly’, it 
must be presumed that, if he does go, he 
.do$s it with the -implied consent and, 
therefore, with the authority of the Agent; 
ang,- therefore, where conduct of that kind 
-iB established,. the ordinary inference may 
be drawn, rand should be drawn, that by 
the conduct of the .Ohief Oommercial 
Manager, acting under the authority of 
‘the, Agent, the Railway Administration 
have, in fact, waived compliance „with 
the statutory, requirement with regard to 
‘the person to .whom the prepaid letter 
‘should ;be addressed, The Railway Ad- 
‘ministration, have,jin fact, received it, hae, 
in fect, acted upon it, without troubling 
themsélves as to.the person . ‘to whom the 
envelope was addressed 

But inasmuch as we are dealing with 
' this. uestion ss.a question of fact, and we 
hae een asked by the Court to express 
„our opinion upon it, we must exprees our 
_opinjon -upon - the other facta which result 
jm this finding,’ leaving the Court to 
decide . what course if onght to.take under 
the ci stances. In thiscase the docu- 
"ient was not ‘Feceived, by the Ohief Com- 
“mercial Manager until the 30th ; December. 
If we were to draw on our imagination, 
we could.give a. very natural and probable 
explanatión of that faot. But two things 
follow from that fact, that there could 
ng waiver,. in fact, by the Railway. ‘Adminis: 
tration. before the 30th of December, that 
is to say, after, the expiration of the dix 
"months within which : &.claim has to :be 
preferred. . ‘Farther, if the Ghief ` Com- 
mercial Manager - had not acted in the 
ordinary course of business and waived 
this. “stipulation, but had done, what we 
have pointed out it was.open.to. him to do, 
namely return it to the sender, the sender 
could not have received it till after the 
expiration.of the six months required by 
8.77, As B matter, of law.the Munsif has 
rightly interpreted 8.77. Theclaim must 
. be preferred in writing to the Railway Ad- 
. ministration within Bir, months from. the 
date of the delivery of the gooda. It -is 
clear that this was not done. 
of the pit of the, Ohief Oommercial 
"Manager, which alone the act of waiver 
can be fed: upon the Railway,A dministra- 
tion, is the. 30th December. The Munsif 
has "taken a curious line upon. this: part 
of the caser No evidence apparently was 
called -upon the subjest. Indeed there 


; . OHATÖRREVJ-RAM LÀL D, BBORNTAKY OF GTATH FOR INDIA, 
strength of the old maxim that 'every- 


The date: 


^ 
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was no evidence as to at what hour of the 
day on'the 93rd the nótice was registered, 
and that muat make a great difference, as 
everybody knowas,.to the.time of despatch 
from the registering office. What he has 
done, while Tok ne that the plaintiffs are 
not responsible for the delay over which 
they had no control, is .to look at "the 
Railway Table, and to hold that this 
notice was bound to Teach Oalcutta we 
days aftér the day on which it waa posté 
That isacurions inference .to draw. 
the -first place no gender, of a -letter puts 
it into- a train but first has to Tegister it 
‘at the Post Office and the Post Office have 
their ordinary course of buginass for trans- 
porting the things committed to them.to 
.théir destination. Nor, if the train by 
which the document reached the Railway 
Station of the destination on the 25th of 
December, would it .necessarily follow 
that the notice would be, delivered by the 
post man on the same day. As a matter 
of fact, one is entitled to e judicial 
notice of the fact that there is almost i invari- 
ably a delay of 24 "hours between the 
arrival of a registered letter at;jts destina- 
tion and .its distribution from the .Post 
Office, or in Share words a registered letter 
‘takes 24 hours longer than an ordinary 
-letter. But if there is any question of law 
-arising at all in the way in-which the case 
‘has. been submitted, if appears that the 
Munsif . has misconstrued the legal method 
of determining how,a document shall:be 
‘deemed to have been served, by post under 
‘this Act. Section 142 rovides thatit shall 
be deémed to have been served dt the 
time when the -letter containing it would 
„be delivered in, the ordinary course by poss, 
‘and the methods of preof are there pro- 
vided. When a member.of the public 
leaves things so late as the last 48 hours 
of the liberal allowance made by the Legis- 
lature of six months for giving notice of 
,& pecuniary loss for which he wishes td 
“be ‘cbmpensated, ‘he must ,take particular 
care to show by evidence ‘that in the 
,ordipary course of post the «document: in 
‘question would have been delivered with- 
in the six months, To prefer a claim in 
Du ing to & person within.the meaning of 
'T, clearly.meana, as the Munsif thought, 
“that it must reach him, In this case it 
‘would be necessary to prove by evidence 
when this notice was registered at .the 
Post .Office of Barahdwari, how long it 
‘would take, in the ordinary course of post, 


-(Howrsh), and then accordin 
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to .get:to the Calcutta train, on what date 
that Oaleutta train would reach Calcutta 
to the ordi- 
aloutta- what 


nary course ‘of business in 


interval of time would elapse between the > lan 


arrival of the train at Calcutta Station and 
the despatch of the letter from the Caloutta 
Post Office to the Ohief Oommercial 
Manager. As a matter of fact; the Munsif 
had evidence before him without any sworn 
testimony, namely, one of the acknowledg- 
ments due sent with the document and 

osted in Howrah, not registered on the 
Oth of December which did not reach its 
destination, whatever it’ may be, we are 


‘unable to read it but it must be the de- 


Btination of the despatchers or an inter- 
mediate Post Office, until the lst of January. 
Therefore, an ordinary letter took two 
days, and a registered letter would or- 
dinarily take three. It would, therefore, 
appear that in this case the waiveron which 
the plaintiff is entitled to rely, does not 
begin, (because under any ¢ircumstance 
he was late in putting the registered letter 
in'dourae of post, until a time when it 
was too late for him to comply with 8. 77, 


“and if the point is to be decided, as, in 


+ 


. 


our opinion, it ought to be decided as a 
question of fact, it did not, in fact, reach 


“any bodyin the Railway Administration 
“who could either accept it, or reject it, 


ped 
“he may be allowed to amend the plaint by 


until too late to comply with a, 77; 

Let the case be returned to the Munsif 
with this expression of our opinion. 

AN. A, ` . Case returned, 


MADRAS HIGH COURT. 
OrvinL Ravision PmriTIoN No. 675 or 1924. 
March 12, 1926. 

Present :—Mr. Justice Ramesam. 
VARADARAJA IYER—PLAINTIEE— 
APPHRLLANT 


versus 

VENKATARAMA IYER—DHBFBNDANT— 
RasPONDBNT. . 

C. P. O. (Aet V of 1908), O. VI, r. 17—Sutt on un- 


stamped pro-note—Amendment of plaint basing claim 


on original cause of action— Limitation. 


-~ Where a plaintiff sues upon an unstam pro-note 


falling 

back on the o cause of action where a suit to 
enforce the liability on the same is not barred. 

Petition, under s. 25 of Aot IX of' 


1887, praying the High Court to revise the 
40 


TARADABAJÀ ITAR 9, VHNEATARAMA TYRR; 


Court of the District Munsif, Tiruvadi, 


ods 


decree, dated. the 14th March, 1924, of the 
in 
B. 0. B. No. 80 of 1924. 

Mr. N. Swaminatha Ayyar, for the Appel- 


t. - 
Mr. S. Krishnamoorthy Ayyar, for the 


: Respondent. 


JUDGMENT:.—This revision petition 


- arises out of a suit to recover from the de- 


fendant the waram payable by him to the 
pana for having cultivated the plaintiff's - 
d. The original plaint relied upon an 
unstamped written promise to pay &mount- 
ing to & promissory note, dated the 13th 
June, 1918, and the suit was filed on the 
13th June, 1921. This District Munsif held 
that the document was inadmissible in 
evidence and dismissed the suit. On 
revision, the High Oourt allowed the plaint- 
iffto amend the plaint by falling back on 
the original obligation and remanded the 
suit. The petitioner then applied for per- 
mission to amend his plaint y mention ing 
an oral agreement on the 13th June, 1918, 
but the Subordinate Judge has rejected the 
petition for amendment.on the ground that 
there was no separate oral agresment on 
the 13th June apart from the written note 
andthat ifthe plsintiff, falls back on the 
ori cause of aotion, the lease, the suit 
would be barred. Ai 
T think the plaintiff has brought trouble 
on himself by applying for amendment not 
siriotly in aocordance with the suggestion 
of Waller, J., who previously dis ofthe 
‘case. To avoid further trouble in the 
case, I think, I should allow the plaintiff to 
amend the plaint by,adding a further sen- 
tence somewhat in thé following terms: 
"Even if there was -no separate oral 
"a ent on the 13th June, 1918, the de- 
fendant is liable to pay waram to the 
laintiff for having cultivated the plaintiff's 
fends” or on such similar linea as he may 
be advised. The suit so regafded will not 
bo barred by limitation, if, as is said for the 
plaintiff the defendant has acknowledged 
his liability in a partition deed. I think 
it is safer for the lower Court to go into 
these matters on the trial of the suit in- 
stead of disposing them on the hearings of 
the petition for amendment and dismiss- 
ing the suit in the way it has done. -After 
the plaintiff amends the plaint, the defend- 
ant will be allowed to flle & further written 
statement in which he will take the ques- 
tion of limitation. The Court will frame 
separate issues, üretly, whether there wag 
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an oral agreement on the 13th June 1918 
. apart from the written note and secondly, 
it the plaintiff is to be referred to the 
original cause of action, whether there is 
sufficient acknowledgment to save limita- 
tion. With these observations, I would 
send the case back to the lower Court for 
disposal, 
The costs of the Oourt below will abide 
and follow the result. Asthe trouble was 
- cused to a certain extent by the negli- 
gence of the. plaintiff, I direct that so far 
as the costa.in the High Oourt are concern- 
ed, each party do bear his own costs. 
Y. N. Y. : Case remanded, : 


NAGPUR JUDICIAL COMMIS- 


SIONER’S COURT. 
Szoonp OivIL APPHAL No. 581 or 1925. 
November 8, 1926. ' 
Present:—Mr. Hallifax, A. J. O. 
- BHIVDAYAL —PLAINTIFF—À PPHLLANT 


veraus 
RAMESHWAR alias DADU AND OTBHB&B— 
DaraNDANTS—HBSPONDBNTS.: 


7 
mer iem a iei! to wife and Free drin RH o 
words ‘malik' and “malik kamil’—Hetaie conf 
whether miedo or tiere ified. 

Uso of the words malik and malik kamil in be- 
quests in favour of the wife and daughter of a testa- 
tor, who would have inherited only a limited estate 

otherwise, clearly indicates an expresaion of desire 
and intention to confer on the-legatees afull and un- 


graded estate in the properly. p. 628, col. 2, p. 637, 
o0 


‘A discussion of all the questions of law that may 
arise in a cage, with a statement of all the principles 
to be found m published "n enta on which 
queetions are to be decide owed by an applicato 
of the principles to these facts which are only incident- 
ally mentioned in the r of me discussion, 18 an 
inverted method of ap question of faot, 
ae the interpretation o a domment [p. 626, 


Vip codd against the decree of ‘the Addi- 
tional District Judge, Bilaspur, dated the 
nt Pen 1925; in Civil Appeal No. 3 
of 1925. . 

Mesara. M. R. Bobde and G; R. Beh, for 
the Appellant. 

Mr, V. Bose, for the Respondents. 

J UDGMEN T.—The plaintiff-appellant 
has been given the decree for which «he 
prayed, which is an unconditional decree 
for possession of the house he bought from 
Janki Bai,; a Brahman widow, but he has 
þeen driven to appeal against certgin 


EHIYDAYAL v, BAMBAHWAR, 
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incidental and really ie elevent finding 
given in the Oourts below. The finding 
88 to the nature of Janki Bai's ownership 
ofthe property is no part of the basis of 
the decree, and in the future litigation that 
is sure to ariseif things are left as they are 
itwould certainly not be binding on the 
parties to this suit, though there would be 
much discussion and wasteof time in that 
litigation over the question whether it is 
binding or not. The parties have, however, 
agreed that the question of the nature of 
Janki Bai's ownership of the-house under 
her father's Will shall be decided now, and 
that the decision shall be final and binding 
on them both. 

The inverted method of approaching & 
question of this kind, which is perhaps 
more common than any other in our Oourts, 
has been followed in thelower Appellate 
Oourt in this case. There is first of alla 
discussion of all the questions of law that 
may possibly ‘srise in the case, when 
the facte come to be looked at, with a state- 
ment of all the principlea to be foundin 
published judgments of other Oourts on 
which these questions are to be decided. 
After that comes an application of these 
principles to the facts, which are only 
incidentally mentioned in the course of the 
discussion. 

The facts bearing on the question to be 
decided are these. Ramprasad Brahman, 
into whose intention as expressed in his 
Will we have to. enquire, came originally 
from the Rewa State and had no relatives 
at Bilaspur except his wife and daughter. 
On the 3rd of July, 1911, he executed a Will 
to this effect: “Lam old and likely to die, and 
therefore, bequeath all my property, which 
is Belf-acquired and consists of three houses 
and certain moveables described below 
to my wife Gangaand my daughter Janki 
wife of Bishesar Prasad (who on my death 
will, in any case be my heirs and the owners 
of theproperty), and direct that after my - 
death they shall have possession of the 
property and shall be the full owners of it, 
My relatives, who have been separate from 
me fora long time and live in their own 
country, have no right whatever i in my pro- 
perty and no claim to it.” The word 
tranalated "owner" is malik, and “full 
omon represents malik kamil. 

hat Will is not an erpression of a 
deæire and an intention to confer on the two 
women & full and unqualified estate in 
the property, in place of the limited estate 


> 
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which they would have inherited in succes- 
sion without any Will, then it is impossible, 
to write & Willconveying such an inten- 
tion. What the finding of the Oourts below 
amounts to is that though Ram Prasad said 
in his Will that he intended to confer an 
absolute estate on his wife and daughter, 
he did not really intend to do so because 
most Hindus are reluctantto do so. 

The learned Additional District. Judge 
has added as a reason the entirely unjust- 
flableassumptionthat RamPrasad's daughter 
was unchaste during his life to his 
knowledge. A wanton assertion to this 
effect was made by the Ist defendant, 
which was not only entirely unsupported 
and found unproved in the first Court but 
was disproved by the facts stated by the 
Ist defendant himself. Janki's husband, 
the lst defendant's brother, died in March, 
1916, and her father died in October of 
the same year, and the Will was made in 
July, 1911. In thelower Appellate Court, 
however, this sourrilous allegation was 
accepted aa true without any question at all. 
The learned Judge of the first Court was 
also of opinion that Ram Prasad executed 
the Will merely as evidenoe that the pro- 

rty he held was his own and acquired 

y him 'aeparately; ib was both unnecessary 
and useless for any such purpose. : 

It is found that on RamPrasad's death 
his daughter Janki Bai becamethe absolute 
owner of the whole of his property. In 
this view, or in any view of that question, 
the form of the order in thia appeal must 
be that it will be dismissed. Thefwo 
defendants other than Janki Bai will, how- 
ever, pay the whole of the plaintiff's costs in 
all three Oourte. | Wa ign Wi PLU. E 

GiB.D, 7007 Appeal dismissed. 


1 —— 
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MADRAS HIGH COURT. 
O i1a1NAL Sipa APPBAL No. 79 or 1925. 
Septamber 17, 1926. 
Present:—Sir Victor Murray Coutts . 
Trotter, Kr., Ohief Justice, and Mr Justice 
Ourgenven. i 
M. P. P. S.T. PALANIAPPA OHETTIAR 
AND OrHH88 —DaraNpaNTs—APPALLANTS 


versus 
VALLIAMMAI AOHI—ApPPLIGaNT— 
RASPONDHNT, 
C. P. O. (Act V of 1908), 8. 140, O. XXI, r. 16, O, 


PALANIAPPA GABTTIAR v, VALLIAMMAt AÓHI, 


627 
XXII, r. 4—Hzecution of decree—Death of decree- 
holdsr—Legal representative, right of, to continus 
proceedings. : 

On the death of a deoree-holder who ig, in course 
of executing his decree, his legal representative can- 
not be substituted in his place in the execution Er 
tion and is not entitled to continua it, [p. 978, col. 1.] 

Appeal from an order, da the 21at 
July, 1925, passed by Mr. Justice 
Srinivasa Iyengar in the exercise of the 
Ordinary Original Civil Jurisdiction of 
the High Court in 0:8. No, 98 of 1911, 

FACTS.—One Subramania who ob- 
tained an assignment of a decree (Civil 
Suit No. 98 of 1911, High Court) for valu- 
able consideration applied to the Court 
.to beand was brought on record as trans- 
feree-decree-holder. The deoree was then 
transferred to the Ramnad District Oourt 
for execution on 17th January, 1924, Dur- 
ing the pendency of the petition, the 
transféree died and his widow applied to 
the High Oourt to be permitted to pro- 
secute further the said execution petition 
after making therein such amendments as 
may be found necessary. On the eaid 
petition the following order was made by 
his Lordship Mr. Justice Srinivasa Iyen- 

r:— . 

SSi Thoth it may be open to the legal 
representatives of the decree-holder now 
on the record to come in by way of a 
separate execution application, the learned 
Vakil for the applicant apprehends there 
might be some objection on the ground 
of imitation or otherwise and considers it 
would be safer for his client to proceed 
to carry on the execution application now 
pending by bringing the legal representa- 
tive on the récord. -The legal representa- 
tive of:the deceased  transferee-decreé- 
holder will be brought on the record and 
the execution application will be amended 
accordingly. ‘The petitioner will also be 
allowed to make such amendments in the 
‘petition as were required to be made by 
‘the office when the petition was put in, 
‘the said amendment not having been 
‘carried out till now." ` ' ; 
* Against the said order, the above Origi- 
“nal Bide Appeal No. 79 of 1925 was filed. 

Messrs. K. Rajah Iyer and V. Ramasamt 
Iyer, for the Appellants. 

Mr. A. Krishnaswami Iyer, 

spondent, 


JUDGMENT.—The question which 
this appeal raises is whether, dn the death 
of a deoree-holder who is in course of exe- 
outing his decree, his legal representativa 


for the Re- 
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may he substituted in the execution peti- 
tion and may continue it. The learned 
Judge has acceded tothe request of the 
“widow of the’ transferee-decree-holder to 
be so brought on in a pending petition; 
and the judgment-debtors appea 

Although Mr. A, Krishnaswami. Iyer has 
endeavoured to persuade us that, where 
'à right to pursue & remedy survives, it 
- follows on general principles that a legal 
representative has a right to continue a 
, -vpreeeeding initiated by his predecessor, 
"tiwe have no doubt that the question must 
. be answered by reference tothe specific 
:áermg of the O. P. O. Section 146 of the 
-Code ds, of no assistance, because it merely 
enacts:that, save as otherwise provided, a 
proceeding which may be taken by any 
person may be taken by any other claim- 
ing under him. Since a decree-holder 
may file an execution pannon, his legal 
representative after his death may file one. 
"The competence of a transferee-decree- 
. holder to do this is specially provided for 
„by O. XXI, r. 16, and assuming that that 
rule applies, by force of the words “by ope- 
ration of law,” to the case of a representa- 
tive of a deceased decree-holder, such as 
we are now dealing with, the matter is 
carried no.further. At the same time, we 
do not accept the argument that, because 
„this rule allows one method of proceeding 
‘with execution, it excludes any other me- 
thod. For an answer to the question 
raised it is necessary to go to O. XXII 
„which relates to the ''death, marri and 
„insolvency of parties " Rules 3 and 4 of this 
.Order respectively. provide for the sub- 


stitution during the course of a suit of a' 


.:legal representative for a deceased plaintiff 
or 8 deceased defendant; and construing 
the word “suit” 8o as to embrace execution 
proceedings, r. 3 would furnish the re- 
^ quired authogity. By r.12, however, this 
` rule (with two others) is expressly rendered 
- inapplicable to execution gs, 
expression of intention on the part of the 
framers of the rules so clear that it is 
xeally unnecessary to look further. Rule 
10 of the same Order haa, however, been in- 
.voked. There has been some difference of 
judicial opinion [see Sitaramaswamy v. 
* Dulla Lakshmi Narasamma (1) and Muthiah 

Chettiar v. Lodd Govinda Doss Krishna Doss 
., (2)] as, to whether this rule can be applied 
a (D) 48 Tad. Qas. 810, 4L M. 510; 8 L. W. $1. 


69 Ind. Oas 337; 41M. 919 at 839; 
ze Wu W. A37 QUU AL W. d. nda 


LARARAM v, duawornhad, 
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to a transfer or devolution of interest after 
decree but we need not enter into that 
question because the words with which 
the rule opens, “In other cases of an 
assignment, creation or devolution of any 
interest," seems expreasly intended to ex- 
clude the case of devolution by death, 
Which, as wé have already observed, is 
specifically dealt with in rr. 8 and 4. 

We sccordingl ly allow the appeal and set 
aside the learned Judge's order. Respond- 
ent wil pay the appellant's costs of ap- 
peal Money deposited in Court to be re- 


Appeal allowed, 


'funded to the appellant. 


TYANG, 


NAGPUR JUDICIAL COMMIS- 

SIONER’S COURT. | 

. Beconp Oivin APPBAL-No. 25 oF 1926. 
December 3,1926,  - 

Present :—Mr. Hallifax, A.J. 9. 
LAHARAM DuraspANT—APPBLLANT 
versus 
GURMUKHRAO AND ARAN DENENG 


ict between, as to 


of the area of a fleld 
which the entry in the khasra 
is a copy mum. ce and in case of con- 
fiot between these two as regards area the map is 
more reliable than the khasra. [p. 629, cel. 1.] 
Appeal against a decree of the Addition- 
&l District Judge, Bilaspur, dated the 30th 
October, 1925, in Civil Appeal No. 111 of 


1925. 


Mr. W. Y. Deshmukh,tor the Appellant. 

Mr. M. R. ' Bobile, for the Reapondents. 

JUDGMENT.—The plot of land in 
dispute adjoins land belonging to each 
party, and each of them asserts that 

ways has been a part: of his land. 

The issue has been narrowed down to the 
peron of whether it was recorded in 

the papers of thé Settlement of 1910-11 
as & part of the land of the plaintiffs 
or of the defendant. The Settlement 
map showsitasa& partof the defendant's 
land, and the khasra of the same year, by 
the aregs recorded in it, shows it as belong- 
ing to the plaintiffs. The learned Addi- 
tional District Judg ' has held that the 
khasra is more iable than the map, 
and has, a, given the plaintiffe à 
decree for porseseiori i 
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The value of the khasra entries is shown 

by their being completely wrong in the 
: matter of the area under cultivation. But 

anyhow, the idea that the khasra is more 
reliable than the map or that they are 
independent pisces of evidence, is based 
onthe mistake that ay are prepared 
independently. It requires little knowledge 
of survey to see that the area of a plot of 
land cannot be ascertained from the land 
itself unless it is of some quite regular. 
shape; there must be the intermediate 
stage of the delineation of the land on a 
máp, from which the area can be calculated. 

As a matter of fact also, in the prepara- 
tion of all Settlement Records, each field 
is .first plotted on the map, and the area 
is then ascertained from the map by means 
of what is known as an “area comb,” and 
entéred in the khasra. The map, in respect 
of.area, is then the original record, and. 
the entry in the khasra is no more ME & 
copy, in a different notation. It is, there- 
fore, beyond question that the plot in dis- 
pute was entered at Settlement as a part 
of the plot belonging to the defendant- 
appellant, though that entry was erronéous- 
ly copied into the khasra. That errongous 
entry has been frequently copied since 
then, but that does not make it any more 
co 


^ 


rrect, 

The decree of the lower Appellate Court 
will be set aside and that of the first Court 
dismissing the suit will be restored. The 
plaintiffs-respondents will pay the whole of 
the costs of both parties in three Courts. 
The Pleader's fee in this Oourt will be 


thirty rupees. - ; 
G. R. D, Decree set aside. 


MADRAS HIGH COURT. 
SECOND OIVIL APPAAL No. 845 or 1928. 
September 17, 1920. 

Present :—Mr. Justice Odgers. 


SOVANNA MUNA KUMARASAMI 
© IYER AND ANOTHHR—-PLAINTIFF3S— 
APPHLLANTS 
versus 


PANA LANA SUNA ANA RUNA 
SANA ARUNACHALAM CHETTY— 
DBFBNDANT—KRBSPONDBNT. 


XUMARASAMT ITHR v, 


ARUNAOSALAM OHNTTE. 620" 
in oom it must also be regarded as a Me 
for punter dide of the contract. [p. 830, oc], EP} 


A purchaser, therefore, who commits-a breach oF. 
the ee is, not Brae to maag suit a 
reoovery of mons .tbe:, 
Bins of tha dhen [ibid. M Uu D = 
Fit ov. Cassanet (1), Howe v.- Smith (3) and Bishan < 
Ohand v. Radha Kishan (2), followed. . NE 
Becond appeal against a deoree of the 
District Court, Madura, in A, S. No. 160 of 
1921, preferred against that of the Court 
of the Second Additional Subordinate 
Judge, Madura, in O. 8. No. 35 of 1921 
O. B. No. 119 of 1920, on the file of the 
ubordinate Judge’s Oourt, Madura). s 
Mr. C.V. Anantakrishnier, for the Ap-. 


te. 
Mr. K. V. Krishnasami Tyer, for the Re 
Bpondent, : ^ 


JUDGMENT.—This is an appeal from' 
the decree of the learned District Judge. 
of Madura on a suit brought for the re- 
covery of an advancepaid by the plaintiffs to 
the defendants in respect of a yarn contract. 
in August, 1918. The plaintiffs contracted , 
to puan yarn from the defendants, 
25 es which were to be delivered and 
taken up on intimation by the defend- 
ants that these bales were ready for deli- 
very. As toone bale there is no question. 
The defendants sent a letter of intimation, 
under the contract and the plaintiffs, accept- 
ed the bale and paid for it. Thequestion 
has ranged round the matter of 4 bales. 
The defendants contended that. they. gave 
intimation of the arrival and readiness for 
delivery of 4 bales to the plaintiffs, whereas 
the plaintiffa denied that such intimation 
had ever been received hy them. The 
first Court found thatthe intimation had 
been received but was invalid. The learned 
District Judge found that the, intimation 
"was perfectly in order and that the plaint- 


'iffs were in default in not having taken 


up the 4 balesin pursuance of the intima- 
tion which the District Judge held had 
been duly received. 

It isargued in appeal that defendant 
could not keep thet bales and their price 
as well—but the real question argued-was 
on the respondent's memo. of .objections to 
the effect that the plaintiffs’ suit should, 
under the circumstances, be dismissed, ' 

Now the first question in'this appeal is 
whether Í can treat.the refusal to take these 
4 bales as going to the root of the contract, 
that is to say, was the defendant entitled ` 
to'consider the contract as at an end after ' | 


the plaintiffs had refused to take delivery 


830 RAMLAL 9. 


-Of these 4 bales or must he go on tendering 

delivery of the 4 bales or of any other 
number of bales up to 24 under the contract? 
Now the plaintiffs came into Oourt with an 
allegation of breach on the part of the 
defendants, stating that 'the defendant 
has not either within & reasonable time 
of months or subsequent thereto up to 
this date given any intimation to the plaint- 
iffs as to the arrival of bales for the con- 
tract.’ 

According to the contract he claims the 
entire sum, namely, Rs. 3,312 the balance 
after deducting Rs. 138 due for one bale 
out of the advance of Rs. 3,450 paid by 
the plaintiffs, with interest on the adyanoe 
paid to the defendants in pursuance of the 
contract Ex. A. Now it seems to me that 
the plaint treats the contraets as absolutely 
at an end, It does not complain that the 
defendanta did not continue to tender. The 
default and the only default complained of 
is that no intimation of the arrival of the 
remaining baleshas up to this date been 

iven to the plaintiffs and, I think, there- 
ore,it is necessary to decide thia point 
and the reason why Isay that, will appear 
in& moment that the plaintiffs re arded 
the contract as at an end ‘because ihe: efend- 
ant did not give any intimation of the 
arrivalof the bales. 

Now itis rather curious that there seems 
to be very little direct authority as to whe- 
ther under the circumstances of this sort 
the advance or deposit can be recovered 
either in whole or in part. Admittedly the 
Contract Act says nothing about it and, 
therefore, we are driven to other sources of 
authority. Mr. K. V. Krishnaswami Iyer, 
has found an authority which, I think, I 
must follow. In Fitt v. Cassanet (1) Tindal, 
Ohief Justice, gaid: 

“Tt ig difficult to see how an action for 
money had and received could be main- 
tained by the - plaintiffs unless they were 
in a situation to recover upon ths original 
contract.” 

Now it is obvious trom the findin of the 
learned District Judge which we all agree 
is binding as a finding of fact, that the 
breach is on the plaintiffs in this ease Bo 
thatthey are not in & position to recover 
upon the original contract. Mr. Justice 
Maule in the same case says: . 

“In order to entitle the plaintiffs to main- 
tail any action against the defendant, it is 


843) 4°Man. & G. 898; 5 Soott N, B. 902; 12 L. 
; 80 70; 6 Jur. 1125; 134 E-R 


‘with costs throughout, 


NARAYANRAO, [99 L O. 1927] 


necessaTy that: he should be in the wrong. 
Tt is incumbent on the plaintiffs to show 
that.” : 

There is also authority in this country 
in Bishan Chand v. Radha Kishan (2) which 
does not seem to have been questioned up. 


to the present time where the learned Judge: ,. 
held that the plaintiff having broken hijas 


contract had no right to the return of 
deposit. And in quoting Howe v. maths 
(3) the Judge says "that a deposit, althon 
to be taken as part payment if the contract - 
was completed, was also a guarantee for 
the performance ofthe contract and that 
the plaintiff having failed to perform the 
contract within a reasonable time had no 
right to a return of the deposit.” It, there- 
fore, seems to me that in view of the two au- 
thorities—andnone hasbeen quoted contra— 
I must hold that on the findings of the learn- 
ed District Judge the plaintiffs’ suit must 
be dismissed. The learned District Judge 
allowed the plaintiffs a return of so much 
of the amount of the advance as remains 
over after deducting the value of the 4 
“bales at the contract price, But holding as 
I do that this is wrong in law I must reverse 
his decree and dismiss the plaintiffs’ suit 
‘The second appeal 
is, therefore, dismiseed and the memo, of 
objections allowed. 
Y. N. Y. Appeal dismitesd E 
Memo, of objectiona allowed. ^ 
) 18 A. 489; A, W. N.( 897) 128, 9 Ind. Deo. (x. a.) 


(9 (1884) 37 Ob. D. 89; 53 L. J. Ch. 1055; 50 L. T. 
57 W. R. 803; 48 J. P. 773. 





NAGPUR JUDICIAL COMMIS- 
. BIONER'8 COURT. 

' Fresr Orvic ArP2maL No. 89 or 1926, 
November 18, 1926. 
Present:—Mr. Hallifax, A. J. C. 
"RAMLAL-—DHBFBNDANT—À PPHLLANT 


versus 
NARAYANRAO AND oTHBBS—PLAINTIFFB— 


RESPONDENTS. 

Transfer of Property Act (IV o Brad) pah 1s (p) 
y mortgagor 

than ihat Tala dus, effect of—Deposit and notice 

under s. 88, whether demand for accouni—Mortgagee, 


OS cated, NK di feles cds ive any 
accounts and to state what the amount due from the 
mortgagor is, a tender by the mortgagor, oven if ty 


~ 
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1s a little leas than the amount actually due, is valid. 
under s. 83 of the r of Property Aci, to de- 
(ng the mortgages of a claim to interest after the 
te of the tender. [p. 631, cols. 1 & 2. . 
The deposit and the notice under s. 83 of the Trans-. 
ter of Property Act must be regarded as a clear 
demand for a statement of acoounts, with which the, 
mortgagee is bound to comply under s. 76 (g) of the 
Act. [p. 631, col. 1.] N 
Appeal against the decree of the First 
Olaas Subordinate Judge, Harda, dated the 
28th April, 1926, in Civil Suit No. 23 of 1925, 
Mr. G. L. Subhedar, for the Appellant, 
' Mr. V. Bose and Bir B. K. Bose, for the Re- 
spondents. | 


JUDGMENT.—There is only one ques- 
tion for decision in the appeal, and there 
was practically nothing else for decision in 
the suitin spite of the twenty-one issues 
framed. The question is whether more or 
less than Rs. 825 in addition to the Rs. 7,000 
due as principal was due on the mortgage 
on the 18th of May, 1924. As the mortgagee 
in possession has steadily refused to give 
any accounts, and has even now put in 
statements that are impossible to under- 
stand and have not been proved, the deci- 
sion of that question should be against him 
atonce. But there is ample proof that the 
amount due was less than Rs. 7,825. 

The sum to be paid for redemption was 
Rs, 7,000 plus rental arrears on the date of 
redemption minus any amount paid as 
nazarana during the period of the mort- 
gakee's possession, The mortgagee’s own 
statements come to this that the rental 
arrears in May, 1924, did not amount to 
more than Rs. 870-3-9, of which moat, if not 
all, have been recovered since then. As he 
refused the tender of Rs. 825, which is 
only Rs. 45-3-9 less, without assigning any 
reason ab all or making any statement of 
what the rental arrears really were, the 
tender must be held to be valid. ` 

It is impossible to hold thata mortgages 
in possession can set the mortgagor guess- 
ing as to the income he has derived from 
the property and can refuse his tender if 
itis below the exact amount, by however 
little. The deposit and the notice under 
B. 83 of the Transfer of Property Act, must 
be regarded as a clear demand for 8 state- 
ment of accounts, with which the mort- 
gagee is bound to”comply under cl. (g) of 
8. 78 of the Act, but anyhow the principle 
of that section would make the tender of 
Rs 7,825 in May, 1924, valid, so as to deprive 
the mortgagee of any claim to intereat after 
it was made, even if the amount actually 


' BàmLkt v. NABAYANBAO, =” 


` Bp- 
due to him wasia litle:.more than was 
tendered. Ke ma P 
. Bat it is very clearly proved thatit was. 
less. On the 27th of November, 1922, one 
Gangaram. gurrendered land to the mort- 
gagee in consideration of the cancellation 
of debta of the face valueof Rs. 2,055 and 
the land was immediately leased again to 
Bhika Rajput for a cash payment of 
Rs, 2,000. Without the strongest proof, 
and none of any sort is offered, it would 
be impossible to suppose ‘that the actual 
value of the debts cancelled“ was ag much 
as Rs. 1,955. Even ifno.faoré thën- Rs, 100 
of it was irrecoverable, thd ‘Amopnt due on 
the mortgage in May, 19945 ‘reduced to 
less than Rs. 7,825, to say nothing of inter- 


est : ut 
There is also another sum of Rs. 400 paid, . 
as nazarana on the 2nd of June, 1924, 


: against which there is no payment for the 


surrender to set off. That is proved by the 
deposition of Phulchand Bania (P. W. 
No, 4) and Ex. P-16. The payment was 
made shortly after the 24th of May, 1924, 
but it was before the 30th of June when 
the mortgagee refused the sum tendered as 
insufficient. It wasclearly much more than 
sufficient. . 

There are other sums of nazarana for 
which the mortgagor ought to have been 
given credit, hut there is no appeal in re- 
spect of the lower Court's omission to give 
it. Anyhow that Court's decision that the 
mortgagee's refusal of the tender made in 
May, 1924, deprived him of all claim to in- 
terest thereafter is obviously correct. The ` 
decree of the lower Court must, however, 
be varied in view of the fact that the mort- 
gages is still in possession, though the 
amount decreed was paid to himon the 
llth of Ootoberof this year. That exceeds 
the sum now due to him, and, therefore, 
possession must be delivered at once, and 
the sum to be refunded must be ascertained 
in execution proceedings. 

The price of redemption is Rs. 7,000 plus 
the amount of rental arrears on the date of 
delivery of posseasion minus a sum equal 
to compound interest at 74 per cent. per 
annum on Rs, 7,000 from the 18th of May, 
1924, to the date of delivery of possession 
and any amounts received a3 nazarana 
between those dates and the costs of the 
mortgagor -in both Oourts. It will be for 
the mortgagee to prove the amounts of'the 
rental arrears, and also to disprove any 
amounts that he is alleged, with any reason 


2 
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able show of: truth, to. have received as 
nasárana. , 

A decree willaccordingly issue, in super- 
session of that of. the lower Court, declar- 
ing that the mortgage has been redeemed 
and ia, Pee the excess paid to the 
mortgagee shall be ascertained in.execution 
proceedings and refunded to the mortgagor. 

9. X. D, varied. 


MADRAS HIGH COURT. 
Civyit MisogLLANEOUS SECOND 
ArPBAL No. 10 o» 1925. 

September 10, 1926, 

Present: —Mr, Justice Krishnan. 
THAYYAMURTHI—APPaLLANT 
versus 
ODAYAPPAN, MINOR AND ANOTHER— 
Parrrionaes— RB8PONDBNTE. 


posses- 
sion of the pro there no parti- 
cular individ to troa 


pe P Bs b. P. O., 


to 


Bu 
where there are proceedings disputing the validity y 
the sale or the validity of e decree itself 
ing to set them aside, the sale could not be held to 
have become absolute, till those proceedings are 
disposed af = al are passed in them. [p. 
cola: 1 & 2. 
“Shu Korakki Ohetty v. Mahomed Madar Ammal 
(1), followed. É - 
Under s. 15 of the Limitation Act on such an apo 
plication the purchaser is entitled to deduction of 
time d which he is restrained from executing 
y stay orders and injunctions. [p. 633, 
col. 4. i 
DUM an order for stay of execution is passed 
conditionally and time is given for fulfilment of the 
condition, n whom such order is 


TEAYYAMURATEI V, ODAYAPPAN, 


of pro- 
perty one to which? 
Art. 160 of the Limitation Act would apply and the. 


t99 1. 0. 1997] ` 


0 & su applicetion for delivery may bê 
as ee ah view to brng to thé 

notice of the -Court the existence of the previous 
application and praying for orders &nd no 
question of limitation arises at all in a caso 
Te to the subsequent application. [p. 633, 
oo. x 

Appeal against an order of the Court of 
the Subordinate Judge, Tanjore, dated the 
28th April, 1924, and made in A. 8. No. 16 
of 19z4 (A, B.: No. 264 of. 1923 onthe file 
of the District Court, West Tanjore), pre- 
ferred inst that of the Court of the. 
District Munsif, Pattukota, dated the 10th 
August, 1923, and made in E. A. No. 284 
of 1923, in O. 8. No. 257 of 1915. i 

Mr. R. Kuppuswami Ayyar, for the 
Appellants. 

Mr. R. Gopalaswami Ayyangar, forthe Re- 
spondents. ] 


JUDGMENT.— In this civil miscellane- 
ous second appeal the father of the respond- 
enta before me had obtained a decree and in 
execution of that decree had got certain. 

roperties sold and purchased the properties 

B iniself- He died subsequently and the. 
respondents have taken his place now.. 
They put in an application tothe Court 
under O. XXI, r. 95, O. P. O, for being put 
in possession of that property. At that 
time the only person in possession of the 
roperty was a tenant named Pethaperumal, 

en this application was pending and. 


. before order could be passed on it, an appli- 


cation to set aside the ex parte decree 
was made anda stay order was obtained. 
That case wentup in appeal and was firally. 
dismissed. Immediately thereafter, another 
suit was brought to set aside the decree 
and for an injunction restraining the 
defendants therein the present respondents, 
from taking possession of the property and 
an interim injunction was granted. This 


. seems to have continued till the 14th March 


1923. Then the respondents again applied 
to the District Munsif's Court for possession 
being given to them, but now they are met 
the original judgment-debtors who 
plead that their application is barred by 
limitation. Both the lower Courts have. 
rejected this contention and directed that 
they should be put in possession of the 
property. 
It is contended on behalf of the appellant 
who is one- of the judgmént-debtors that 
the lower Courts are wrong in the view that 
they have taken. In the fret place, they 
have held that the present application is 
merely the game application as the one that 
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was put in originally under O. XXI, r. 95 
and as that application has not been dis- 
posed of, they have taken the present 
application as a reminder to the Court that 
that application should be disposed of, and 
haveorders passed as if that applioation was 
still in force. There can be no doubt that 
the respondents are entitled to some order 
being passed on their application which 
they put in originally under O. XXI, r. 95. 
The appellant's learned Vakil says that that 
was an application against Pathaperumal, 
the tenant, and that, therefore, if it is to be 
continged at all, it should be continued 
against Pathaperumal only and that his 
client should not be dragged into it. This, 
I think, is taking an incorrect view of the 
application under O. XXI, r. 95. What is 
done under that rule is that, when the 
auction-purchaser has made his purchase, 
he seeks the Court's help to be given 
posseabion of the property. There is no 
Darticuler individual to be treated as the 
respondent or oounter-petitioner in the 
matter. Itis when he goes and attempts 
to take'possession of the property and some- 
body obstructs in taking possession, that 
contentious proceedings between the obstruc- 
tor and the purchaser arise. This is a case 
of an application which has not proceeded 
so far. It was stopped before any order 
could be passed to give possession to the 
purchaser. It seems to me, therefore, that 
the lower Courts were right in dealing with 
the present application as an application 
intended to bring to the notice of the Oourt 
the existence of the previous application 
and praying for orders on that application. 
No pera oflimitation really then arises 
at and the fact that the judgment- 
debtors are now objecting to any order being 

assed upon the purchaser's petition is 
immaterial. . If they obstruct the delivery 
of poasession which might be ordered under 
O. XXI, r. 95, then contentious proceedings 
would arise between the purchaser and the 
judgment-debtors. Till then, no point 
arises as regards limitation. _ 

Itis also pointed out by the District 
Munsif that even if this application is treat- 
ed asa first application underO XXI, r. 95, 
made by the purchasers, still it will bein 
time. The true way of looking at an appli- 
cation of this kind by a person to be put 
in-poasession of property after the sale is 
confirmed isthis. It is, no.doubt, an appli- 
cation to which Art. 1800f the Limitation 
Act would apply and the time from which 
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“ the period oflimitation begins to run 


"633 
would 
be when the sale becomes absolute. Now, 


it has been held in Mutha Korakki Chetty v.^ 


Mahamad Madar Ammal (1) that where: 
there are proceedings disputing the validity 
of the sale or the validity of the decree 


' itself by attempting to set them aside, the 


sale could not be held to have become 
absolute, till those proceedings are dis- 
pogod of and-final orders are passed in them. 

that view is adopted, the time from which 
the period of limitation would begin to run 


‘in this case would bethe 14th March, 1923, 


and the present application will be fully in 
time. 

The other aspect isthe one noticed by 
the District Munsif. He says that, in any 
case, assuming that the right to apply 
accrded on the date when the sale was 
confirmed, still under s, 15 of the Limitation 
Act, the purchaser was entitled to deduction 
of the time during which he was restrained 
by stay orders and injunction from execut-' 
ing the decree. The dates given by the 
District Munsif are all admitted except one, 
the 2nd February, 1921. It is contended by- 
the learned Vakil for thè appellant that this. 
date is a wrong date and that theproper date- 
isthe 10th March, 1921. The argumentis that 
though on the 2nd February there was an 
order granting stay of delivery of pos- 
session it was made ‘conditional upon 
security being furnished, that the security 
was furnished, only in March and that, 
therefore, the stay ordér could be taken 
to have been effective only in March, 1921, 
What appears to have happened is that a 
stay was granted on the 2nd February. .No 
doubt, the Munsif made it conditional upon. 
security being furnished but for furnishing 
security a week's time 
curity was tendered within that week but 
it was found to be inadequate subsequently 
on being tested. Farther security was 
allowed to be given and was given and 
accepted and the stay became unconditional 
on the 10 March, 1921. All the time from 
the 2nd February, 1921, to the 10th March, 
1921, should also be deducted in favourof 
the purchaser. Though security was final- 
i gn only on the 10th March, 1921, the 
3nd of February was the dateon which the 
stay was originally granted. The fact that 


the condition was fulfilled subsequently . 


cannot alter the poaition. 4 


54 Ind. Oas. 66; 43 M. 185; 26 M. T. 459; 
xL NOSE 


was granted. Se- - 


831 


The appellant fails on all the points taken 
before me. Herobjection to the application 
being nted cannot be supported, The 
civil miscellaneous second appéal is dis- 
missed with costs. 

Y N. Y. Appeal dismissed. 


——————— 


MADRAS HIGH COURT: 
Ssconp OivIL APPHAL No. 1056 or 1923. 
February 18, 1926. 
Present:—Mr. Justice Odgers. 
Karnam POODI MUNISWA PILLAI 
—PLAINTIEF—ÀA PPBLLANT : 


versus 
Tan SEORETARY or STATE rog 


INDIA n COUNCIL Rapansantep BY Tun. 
OOLLEOTOR or OHITTOOR DISTRICT. 


AND ANOTSBR—DBFHNDANT3— RASPONDHKTR, 

Limitation Act (IX of 1908), Sch, I, Arts. 120, 124 
—Suit for declaration of right to office of karnam— 
Prayer for possession, Md effect of—Karnam claimed on 
personal grounds—Madras Hereditary Village Offices 
Act (III of 1895), ss. 18, 21. 

A ‘suit for a declaration Sidera the plaintiff je 
le appointed karnam certain villages w 

wig A oU together under the Madras Heredi- 
tery Vile go Ofcos ‘Ack and that an order- of the 

ector c&noe appo: ent and nomina 

another person is wrong th governed by Art. ond 
Boh. I to the Limitation Act, 


if a prayer for possession be added in such 
& Eat ii wif nos come under Art. 124 of Gch I to 
the Limitation Act, inasmuch as the office of karnam 
which was claimed by the plaintiff had been created 
for the first time and the plaintiff did not claim it by 
of succession 
Bescond appeal against the decree of the 
Court of the Subordinate Jud Ohittoor, 
in A. 8. No. 257 of 1921 (A. B. No. "95 of 1921. 
on the file of the District Court of Chittoor) 
preferred against that of the Court of 
. the District Munsif, Tirupathi, in O. B. 
No. 344 of 1920. 
Mr. N. Chartdrasekhara Iyer, for’ the 
Appellant. 
he Government Pleader, for tho- Re- 
spondents. 


J UDGMENT. —Inthis case the plaintiff 
ia the appellant and he sued, as seen from 
the printed plaint, for a declaration thatheis 
the legally appointed karnam of the Kilapa- 
thi group and for consequential reliefs. He 
was appointed by the Revenue Divisional 
Officer in April, 1912, karnam of a new 
group of villdges, the re-grouping of which 
took place earlier in 1912. He is imi ttedly 
no refation of one Guruswami Pillai whe 
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in 1910 the karnam of one or more of the re- 
grouped villages. Oa the 2ad of September, 
1412, the plaintiff's appointment was cancel- 
led by higher authority and on the 27th De- 
cember, 1912, Guruswami Pillai wasappoint- 
ed karnam of there. grouped villages in ques 
tion and on the 21st of February, 1913, he 
took charge from the appellant of his office. 
From early in 1915 to February, 1917,. the 
appellant was engaged in various proceed- 
ings before the Revenue Authorities to 
establish his claim and the Board of Revenue 
finally dismissed his claim on the latter 
este aa the 19th of April, 1920, this suit 
d 

"The question raised before me is one of 

limitation, i.e., whether Art. 120 or Art. 124 


. applies. The cause of action is stated by 


the plaintiff himself to have arisen on the 
2nd of September, 1912, when the Oollector 
of Ohittoor set aside the plaintiff's appoint- 
ment as karnam. That, of course, was 
more than six years before the filing of 
the suit. The difficulty ia caused in this 
way. The original plaint—and the plaint 
is printed—is nothing but a suit for a 
declaration, and, if 80, the suit is clearly 
barred under Art. 120. The District Munsif 
however, says that an application to amend 
the plaint was made and allowed on the 
6th of November, 1920. The effect of the 
amendment is according to him that the 
plaint as amended asks that the laintift 
be put in posseasion of the office of karnam. 
Whether the amendment was actually made 
or.not does not appear. On the materials 
before me—and I have searched the records 
sent:up to this Court from the lower. 
Appellate Court—it would be ‘snfficient to 
dismiss the appeal on the ground that it 
is merely a declaratory suit and, therefore, 
out oftime. Buta point has been taken 
that this ig & suit for the possession of an 
Hereditary Office with reference to the terms 
of. 15 of Act IL of 1894 which reads ag 
follows :— 

“And new offices which shall be heredit- 
ary if any of the offices they re place were 
hereditary shall be created for. the. new 
village or villages,” 

Mr. Chandrasekbara Iyer for the ap el- 
lant alleges | thatin order ta come, wit 
the ambit of Art. 124 itis not nja kanan 
for the plaintiff to put forward an heredit- 
ary claim to -an Hereditary Office. As 
stated, the plaintiff here . is admit- 
tedly not a descendant of any of the 
former holders- of .the office before the 
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villages were re-grouped. He is thus seek- 
ing theofflee for the firat time so to speak 
noton the ground of hereditary, and itis 
& grave question to my mind whether he 


is seeking possession of an Hereditary, 


Office within the meaning of the Explana- 
ation to Art, 124. The. Hrplanation is as 
follows:— "ux 

, "An heraditary office is possessed when 
ihe profits thereof are usually received, 
or (if there are no profits) when the- duties 
thereof are uanally performed." 

This clearly does not apply. to the--case 
of the plaintiff here. The office ia. entirely 
a new one, That. it will or. nay; become 
hereditary in the hands of the holder if 
and whénappointed is undoubted anders 15 
of Act IL of 1894; but Iam not prepared to 
say that this, even if we assume the amend- 
ment to hive been made, is a suit under 
Art 124. I think, therefore, that the plaint- 
iff must fail $n both these grounds. 

A further point has been raised as to 
the exact effect of s. 21.of Act TIL. of. 1895 
read with a. 18 of the game Act. It may 
be, ae E expressed, jn my judgment, in 
Alagiasundaram Pillgs v, Midnapur Zemin- 
dari Co:, Ltd. (1) that 821 - doesnot apply 
to any claim to be appointed in-the -first 
instance to any ofthe viHage offices set 
forth in the Act. In this I followed the 
judgment of Sadasiva lyer, J., in Krishna- 
swami Naidu v. Akkulammal (2.. However, 
itis not necessary tò give any decision on 
this last point. — fp so 

The second appeal must be dismissed 
with costs. ae : 


Y. N.Y i , 

Z. E. Appeal dismissed, 

(1) 54 Ind. Cas. 816. 

(21 50 Ind. Cas, 185; (1919) M. W. N. 20; 21 M. L. T. 
499; 9 L. W. 90. f : 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
Saconp Orvit APPHAL No. 136 of 1925. 
December 8, 1026. 
Present:—Mr. Findlay, J. O7 < 
ATMARAM- -PUROMASBR—APPHLLANT 
versus ; 
GANPATI AND OTHB«8—J UDGMBNT-D &BTORS 
—HRB8PONDBATS3, 
Q. P. C. (Act V of 1908), O. X XI, rr. 16, 6$ —Assignes 
attached doc decree— 


of res, w r can execute 


ATMARAM V, QANPATT, 


835 
“Mis j.dgmeni-debtor," meaning of—Order XXI, r. 
58, how far affects 0, XXI, r. V tun Pale of 
interpretation. à 

The provisions of O. XXI, r. 53, O. P. O., do nob 
effect the general provisions of O. XXI, r. 16 of the 
ard and an assignee ot 2 seres, therefore, stands 

e same position for the purpose of 
the decree even though it has been sa bapa ng 
decree-holder himself and is entitled to execüte the 
attached -decree to the same extent and in the same 
manner as the original deoree-holder. ip 636, col. 1.] 

The words “hia .judgment-debtor" in O. XXI, r 53 
O. P.O, aré equivalent to the holder of the attached 
decree. b. 638, coL 2.] 

The rule af interpretation to be applied in the 
copstruchan qf different portions of a Statute is that 
every attanipt : be made to avoid inconsistency in 
the meaning'of the Act. [ibtd] : r 

Appeal- from” a decree of the District 
Judge, Nagpur; dated the 3rd December, 
1924, in Civil'Appeal No. 166 of 1924., 

Mr. V: Bose, for the Appellant. 

Mr. M. R`~Bobde, for the Respondents 


JUDGMENT.—The facts of this case 
have been carefully and suocinctly atated 
in the judgment of the learned District 
Judge ,and.it +i unnecessary to repeat 
them here.,, After Balsji's death, the name 
of his widow; Sita; was substituted. as 
decree-holder on 14th July, 1923, in respect 
of Balaji's decree against Tanba, Wasudeo 
and Tukaram obtained in Suit No, 231 of 
1921. Two days later, viz., on 16th July, 
1923, Musammat Gita assigned this decree 
in'favour of Atmaram, the present appel. 
laut. On 28th July, 1923, Atmaram applied 
for substitution of his name in place of 
that of Musammat Sita in the execution 
proceedings. Notice issued to the three 
judgment-debtors and the case was eren- 
tually fixed for 25th August, 1923. 

Meanwhile, asuit (No. 16% of 1923) had 
been filed by Ganpati, the son of Deoba, 
and Kashinath against Musammat Sita in 
respect of.a bond executed by Balaji in 
1921 in favour of Deoba and Kaghinath,; 
An ex ne decree was obtyined on 20th 
September, 1923, for Rs. 276-11 0, execution 
to be.taken put of the assets of Balaji in the 
widow's hands. Five days later, these 
decree-holders applied for execution of 
their decree by the attachment of Balaji'g 
decree referred to above, and the attach-: 
ment was effected on 25th September, 1993, ^ 
Meanwhile, in the course of the execution 
proceedings under Balaji's decree Atmaram 
objecied to the attachment and contended 
that, in view of the assignment ofthe decree. 
in his favour by Musammat Sita prior to. 
the attachment of the decree by Ganpati 
and Kashinath, he was in the stronger 


woe, 


te toe i, 
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position. Ganpati and Kashinath, on the 
other hand, alleged that the assigna- 
tion wasa bogus one and the first Court 
upheld this allegation, The learned District 
Judge, however, on the case coming before 
him on appeal, did not consider it neces- 
sary to go into the question of whether the 
assignation was a valid one or not. Follow- 
ing an unreported decision of the Madras 
High Oourt, which is quoted in his judgment, 
he held that under O. XXI, r. 53, O. P. O., 
an assignee of the decree-holder does not 
stand in thesame position for purposes of 
execution as the decree-holder himself. He 
was of opinion that under the rule quoted 
only the. decree-holder of the attached 
decree or the attaching creditor can take 
out execution thereunder and that the 
assignee of the holder of the attached 
decree cannot do so. In this view -of the 
law, the learned District Judge did not 
find it necessary to gd into the question of 
fact as to the real or fictitious nature of the 
assignation and dismissed the appeal of 
Atmaram. 

I may at once say here that the second 
unreported decibiġn relied on by the learn- 
ed Distriot Judge was quite inapposite for 
the simple reason that it had reference to 
B. 273 of the old O. P. O., 1882, in which 
the words “his judgment-debtor" did not 
occur at all, 

We have here an apparent clash between 
r. 16 and r. 53 of O. XXI, O. P. O. The 
former rule lays down that the assignee of 
the interest of any. decree-holder may apply 
for execution and the decree may be executed 
in the same manner and subject to the same 
conditions as if the application were made 
by such deoree-holder. On the other hand, 
the learned District Judge, following the 
unreported decision he has quoted, has held 
that r. 53 enjoins stay of execution of the 
attachéd decree until the Oourt which 
passed the decree adught to be executed 
cancelg the notice of attachment, or the 
holder of the decree sought to be executed 
or his judgment-debtor applies for execu- 
tion. “For my own part, with all deference 
to the learned Judges, who have decided 
the case referred to, I am wholly unable to 
understand why in r. 53 it should have 
been necessary specifically to mention the 
assignee of the holder of the attached 
decree as entitled to execute it also in view 
ofthe more general provision contained in 
the first clause ofr. 16—a provision which 
entitles the assignee to execute the decree 
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in the same manner and subject to the same: 
conditions as the original decree-holder.. 
Kale 53 is an ad hoc provision dealing with 
a particular contingency and it would seem 
to me that the Legislature in framing it 
had not in view the possible difficulty 
which might arisein interpreting it in rela- 
tion to the contingency of assignation .of a 
decree dealt within r. 16.” This being so, 
the rule of interpretation to be applied is 
that every attempt should be made to avoid 
inconsistency in the méaningof an Act. Here, 
on the view taken by the lower Appellate 
Court, the more general provision contain- 
ed in r. 16 is curtailed in its operation by 
the construction the learned District Jud 

has put on r. 53. That curtailment is only 
by implication and had it been déliberate, 
I should have expected to find in r. 16 some 
such provision as “may be executed, save as 
provided in r. 8, in the same manner and 
subject to the same conditions." The words 
italicised (underlined) are my own. The 
words “his judgment-debtor" in r. 53 seem 
to be a mere matter of nomenclature equiva- 
lent to the holder of the attached decree 
and if this admitted it seems to me un- 
questionable that the assignee of the. holder 
of such decree must, having regard io the 
more gener! provision of r, 16, also be 
entitled to take out execution under r, 53. 

Assuming the assignment to be valid, 
Musammat Sita obviously cannot execute 
the decree in Suit No. 231 of 1921 under 
r. l6. Atmaram is now her representative 
and is entitled to take her and{to 
execute the decree as she could have done. 
This being so, I do not think that for him 
to claim priority, there was, in reality, any 
necessity for apecific mention of the assig- 
nee of the holder of the attached decree A 
r. 53. ' 

I am, therefore, of opinion that the view 
taken by the lower Appellate Court is in- 
correct. Its judgment is reversed and the 
case must go back to that Court for deter- 
mination of the validity or invalidity of the 
assignment in -favour of Atmaram. Costs 
incurred in the appeal will follow the 
event. 


G. B, D. Case remanded, 
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MADRAS HIGH COURT. 
Broonp Orvin Aprman No. 1845 or 1923. 
. August 24, 1920. 
Present: —Mr. Justice Devadoss. 
Tas SECRETARY or STATE ror INDIA 
. IN COUNOIL RAPRSSSNTAD BY 
OOLLEOTOR or SALEM-—DnraNDANT— 
APPHLLANT ; 


versus 
BALA VENKATARAMA OHETTY AND 
'  ANOTHER—PLAINT1PFS—ResPONDENTS. 
aka ai ga river, what is—Navigability for 
ion of year, whether sufficient. 
s order that a river may be termed navigable, it 
must be navigable ut the year. It is not 
» enough if it is navigable during a substantial portion 


of the.year. : . 
. The real test of navigability is that ordinary boats 
which generally ply in the river must be able to ply 
al the year round. The fact that flat-bottomed 
one or two persons’ 
she o oup ee down the river throu t the 
year. would not be sufficient to make the river nari- 
ble in the sense in which the term is legally used 
uch ag such boats can ply even when the water 
is very low. © . i 
Chunder Jaleah v. Ram Churn Mookerji (4), Seore- 
tary of State v. Bijoy Chand Mahatap (3) and Sesre- 
tary of State v. Bommadevara Venkatanarasimha 
‘Naidu (2), followed. 
- The river Kavéri in the neighbourhood of Komara- 
palayam in the Salem District is not navigable. 


Second appeal against a decree of the 

. District Court, Salem, in A. 8. No. 116 of 

1922, preferred against that of the Court 

of the Additio District Munaif, 
‘in O. 8. No. 72 of 1918. 


mut? Government Pleader, for the Appel- 


t. . 
Mr. B. Sitarama Rao, for the Reepond- 
ents. 


JUDGMENT.—The only question in 

this appealis whether the river Kaveri is 
.nayigable in the neighbourhood of Komara- 
palayan. This is a quætion of fact, and 
the learned District Judge has decided the 
question in the negative. 

The learned Government Pleader con- 
tends that on the finding that the river 
is navigable during ten months in the year, 
he is entitled to succeed, for there need not 
be enough water in the river for purposes 
of navigation throughout the year in order 
to make, it a navigable river. The ques- 
tion, therefore, is whether the term “navi- 
gable” can be applied to a river which is 
navigable only during a substantial portion 
of the year. The Government Pleader re- 


; Hes upon American decisions, and the ob- - 
Eervations of Lord Blackburn in Orr Ewing . 


to make it a navi 


‘lied upon the Secretary 
‘Chand Mahatap (3) in which it was held 


Salem, 


.but that would not 
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v. Colquhoun (1) for the position that it is 
sufficient if the river is navigable during 
a substantial portion of the year in order 
1 ble year. This point 
has been specifically decided by & Bench 
of this Court in Secretary of State v. Bom- 
madevara Venkatanarasimha Naidu (2). In 
that case both the learned Judges con- 
sidered the American authorities and came 
to the conclusion that in order that a 
river may be termed navigable it must be 
navigable throughout the year. They re- 
of State v. Bijoy 


that the river must be navigable through- 
a year, Fletcher, J., observed at page 


“Now in this country the test as to whe- 
ther a river is navigable, is, whether it al- 
lows of the ge of boats at all times 
of the year: Chunder Jaleah v. Ram Charan 


 Mookerjee (4)." This case went on appeal to 


the Privy Council and the decision of the 
Privy Oouncil is reported as Secreta of 
State v. Maharaja of Burdwan’ (5). "TES 
rinciple laid down by the Judges of the 
cutta High Court was impliedly approved 

by their Lordships of the Privy Gounsil 
Bo far as the Indian Courta are concerned 
the two cases, Secretary of State v. Bijoy 
Chand Mahatap end Sedretary of. Siate 
v. Bommadevara Venkatanarasimha Naidu 
(2) may be taken as correotly laying down 
the law. It is suggested for the appellant 
that boats ply all the year round, The 
real test of navigability is- that ordinary 


` boata which generally ply in the river must 


be able to ply all the year round. 

when the water is very low, Bat bote 

pleasure-boats carrying one or two persons 

may be able to go up and:down the river 

theriver navigable i iie Bem to make 

in the sense i i 

me dicet l se in which 

The second appeal is dibmissed | with 


Y.N. Y: Appeal dismi 
QD (1877) 2 A. 0.689... ppeal dismissed, 
Ind Oas. 689; M. W.N. 209: 
BENAL T 147. ) N. 209; 11 L. W, 


Ind. Oas: 305; 46 C. 390; 22 0. W. 
aE x C. W. N. 873. 


835; 49 O. 103; 350. L, J, p? 
81: 4U. P.L. R. P. 0) 3; 2 OW N bi 


A 1972 P. O. 6; 48 L.A. 565 (P. 03. 24 
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^7. ^ LAHORE HIGH COURT. `- 


Bxoonp Orp ArrsaL No. 34.0 1926. 
November 20, 1920. : 
Present :—Mr. Justice Jai Lal. 
NUR KHAN" Drepa Arbaiorm 


aris ; 
J IWAN T E EA, Wa 


: osecution —Damages— Separate assess- 
aan "Pis tor malicios 


icious prosecution and arret ioir of 
[Mid want of reasonable and probable, cause— 
alice, proof of Baring conclusions on Magistrate's 


Ay o < 
he burden of proring want of reasonable and pro- 
D cause in suits for malicious prosecution is on 
plaintiff and- the existence of malice should be 
e Kang bandha roved and cannot be inferred from 
the absence of probable and reasonable cause. [p. 
$39, col. 2.] 

In a suit for damages for malicious prosecution it 
is not illegal to assess separate compensation for ma- 
liclous prosecution and malicious arrest instead of 

ey ig for injury to the feelings of 

0, coL 1.]* 

gat ina suit for malicious prosecution is not 
vitiated by the mere fact that the Judge has discussed 
the Judguantis the criminal case where his conclusions 
are not based on the fin of the Criminal Gourt 
but are arrived at inde ently upon the evidence 
produced in the civil case. [p. 639, col 3.] 


Second appeal from a decree of: the 
District Judge, Shahpur at Sargodha, dated 
the 30th November, 1925, affirming that of 
the Sabordinate Judge, Third Oless, Bar- 
godha, dated the 13th June, 1925. 

Mr. C. H, Carden Noad, Government Ad- 
vocate, for the Appellant. 

Dr. Muhammad acm, for the Respond- 
ent. 


JUDGMENT.—The appellant Nur 
Khan is a Head Constable of the Railway - 
Police on duty in Sargodha and the re- 
spondent Jiwan Dass is a Travelling Ticket 
Examiner of the North Western Railway. 
On the 27th afJuly, 1923, one Rallia Ram 
complained tothe Station Master of Bhal- 
wal ofthe theft of hia mangoes despatched 
by him by Railway and suspected the Guard 


Toja Singh from whose possession some : 


mangoes were recovered. The matter was 
reported to the higher Railway Authorities 
and also to the Police at Sargodha, where- 
upon the appellant came and commenced 
During the 
investigation Teja Singh appears to have 
stated that the mangoes found with him 
belonged to Jiwan Dass andthe Head AR 
stable further discovered, as alleged b 


that at the Ajnala Railway Station is 


` Dass was seen sitting in the Brake with 


Teja Singh. He, therefore, decided to send 
up Jiwan Dass, for trial for the theft of the 
mangoes, “A telegram was sent by him 
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to the Railway Authorities at Lahore re- 
quésting the surrender of Jiwan Dass and 
a réply was received that the latter had 
been instracted to return to the Office with 
the equipment and after handing over 
ed ja report himself-at the Thana... The 

Constable, however, without waiting 
for this being done, arrested Jiwan Dass, 
kept him in the lock-up till the next day 
when he was taken to the Magistrate's 
pour in handcuffs who released him on 

ail. 

It might be mentioned here that before 
me thelearned Counsel for the appellant 
contended thatthe learned District Judge 
had made a mistake in arriving at the 
finding that it was Nur Khan who arrest- 
ed Jiwan Dass. Asa matter of fact Jiwan 
Dass was arrested by a constable under 
the order of Nur Khan, Head Oonstable. 
This, in my opinion, makes no difference 
because the arrest was effected under the 
orders of the appellant. Moreover, in his 
pleas he accepted responsibility for the 
arrest because he atated in para, 3 of the 
written statements that the plaintiff 
arrested, handcuffed, kept in custody 
taken. to the Court in handcuffs -and was 
released on bail by the Magistrate the next 
day and also in his statement as a witness 

e deposed that the plaintif was arrested 
an there was danger of his disappear- 
ance, explanation which.is not without an 

important bearing on this case. : 

The plaintiff was prosecuted but was 
discharged by the Magistrate. He then 
instituted a suit against Nur Khan for re- 
covery of Rs. 2, 88 damages for mali- 
cious prosecution. He has been granted a 
-decres both by the trial Court and the 

~District Judge for Rs. BODO and the defend-- 

ant has presented this second appeal to 
this Court. 

The learned Distriot Gages has found 
that the arrest and prosecution of the plaint- 
iff were the result of & personal grudge 
that the subordinate Railway Police Of 
.cer had against the plaintiff owing to his 
having reported against Nur Muhammad ` 
Constable for breach of Railway Regulation 
in allowing his relation to travel by. the 
Railway without paying the ‘usual fares. 
The District Judge in fact holds that ‘the 
defendant had actually threatened ‘the 
plaintiff that he would soon be punished 
for his conduct in troubling Nur Muham- 
mad's relations and that asa result of thia 
Jiwan Dass had made a report to his De- 


i3 
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partmental Officers that he apprehended 
trouble at the hands af the Railway Police 
at Bargodha. He has further found that 
the defendant supported the case against 
Jiwan Dass by evidence which was false 
and which he had concocted. The learned 
: Judge was of opinion that the statement 
of Teja Singh that the mangoes belonged 
to the respondent being by a person who 
was himself accused for their theft by the 
owner should not have carried any weight 
with the Head Oonstable. 

The learned Counsel for the appellant has 
attacked the findings of the learned District 
Judge on three main grounds:—(l) that 
the burden of proving absence of reason- 
able and probable cause has been wrongly 
placed on the defendant; (2) that the learn- 
ed Judge has held that the mere proof of 
absence of reasonable and probable cause 
amounts to malice; and (3)that the District 
Judge was very much influenced by the 
Magistrate's judgment. 

As regards the first objection, though in 
the trial Oourt inter alia two following 
issues were framed; 

(1) Was there any just or reasonable 
cauge for the arrest or detention of the per- 
Bon of the plaintiff in the lock-up? 

‘ (3) Whether defendant Nur Khan mali- 
ciausly and without just and probable cause 
prosecuted the plaintiff? 

The learned District Judge has, as a 
matter of fact, proceeded on the second of 
these issues assuming that the burden of 
proof lay on the plaintiff. The first issue 
was wrongly framed and conflicts with the 
second one but an examination of the judg- 
ment shows that he discussed the plaintift 8 
evidence and on that he dame to the con- 
clusion that the prosecution was without 
just and probable or reasonable cause and 
also that it was malicious. 

On the second point also the conten- 
tion ofthe learned Counsel is not correot. 
All that the District Judge has held is 
that when it has been positively establish- 
ed that the prosecution was without just 
and probable cause very little evidence is 
sufficient to show that it was malicious; 
still he arrived at a definite conclusion on 
the material on the record that the de- 
fendant was actuated by malice in arrest- 
ing and prosecuting the plaintiff. The 
learned Judge has, no doubt, taken into 
consideration as one of the elementa in 
determining the presence of malice the fact 
that the defendant had absolutely no 


NUR KHAN v, JIWAN DASB, 


. 839 


reasonable cause for implicating Jiwan Dass 
which fact, in his opinion showed, that 
there was some ulterior motive to impli- 
cate him, but the finding is not based on 
this consideration alone. On the ‘other 
hand the Judge has definitely found that 
the subordinate Police Officers were an- 
noyed with Jiwan Dass and that Nur Khan 
had threatened him with inj about a 
month before this incident ab there is 
evidence on the record in support of this 
finding. I am unable to see that the learn- 
ed Counsel has any reasonable complaint 
about this part of the District Judge's 
judgment. 


With regard to the third objection it ie, 
no doubt, true that the District Judge has 
in places discussed the judgment of the 
Magistrate. Thishe should not have done 
but then his conclusions are not based on 
the findings of the Magistrate or on 
evidence recorded by him but he has come 
to independent conclusions on the evidence 
poe in this case on the issues framed, 

am unable to hold that his judgment is 
vitiated merely on this ground. Phere is 
thus considerable force in the contention 
of the learned Counsel for” the respondent 
that all the findings of the lower Ap- 
pellate Oodrt are findings of fact and cart- 
not be attacked on this second appeal. He 
has, in my opinion, violated no provisions 
ofthe law in arriving at his conclusions, 
In view of what' I have stated above it is 
not neceasary to notice the authorities 
cited by Oounsel for the appellant in sup- 
port of his proposition that the burden of 
proving want of reasonable and probable 
cause is on the plaintiff and that the exiat- 
ence of malice should “be independently 

roved -and cannot be inferred merely 

m the absence of probable and reason- 
able cause. These propositions are well- 
recognised and I feel no hesitation in ags- 
senting to them. ; 

On the question of damages the learned 
Oounsel for the appellant contended that 
the District Judge has awarded the plaint- 
if Rs. 250 on account of costs of his de- 
fence; Rs. 250 for physical and mental 
injury on account of his actual arrest be- 
fore the prosecution and Rs, 300 for wrong- 
ful and malicious prosecution. He did not 
contest the first item but objected to the 
remaining two on the grouud that they 
overlapped each other and that no sepa- 
tate compensation could be gfven for malj- 
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cious arrest as distinguished from malicious 
proseeution. , 

In my opinion. there is no legal mistake 
in the method adopted by the Courts be- 
“low in ealeulating the damages. Instead 
of giving one lump sum for injury to the 
feelings.of the plgintiff, the Subordinate 
Judge has sub-divided it under two heads, 
. in other words, in assessing the total com- 


. pensation under this head which he fixed ` 


at Hs. 550 the learned Judge took into 
, consideration the conduct of the defendant, 
firstly, in arresting the plaintiff under 
the circumstances already mentioned, keep- 
ing him i in lock-up .and taking him to the 
Court in handcuffs and, secondly, in ac- 
tually sending him for’ trial to the Court 
- knowing that the case against him was 
false. Admittedly no reasonable objection 
could be taken on second appeal if the 
learned Judge had given Ra, 550 &s- com- 


- pensation for the injury caused to the ` 
pou. It follows that no objection can : 


taken if the Judge gives reasons in 
detail for fixing the amount awarded. In 
‘my opinion in dividing the compensation 
under the sub heads: the Courts below have 
merely stated their reasons for assessing 
.the damages at Rs. 550. 
There is no force in this appeal and it ib 
"hereby dismissed with coats. 
e BL . Appeal dismissed, 
A.N, A. 
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MADRAS HIGH COURT. | 
AprsaL Suits Nos. 56 AND 149 or 1922. 
Augtst 11, 1926. 
Present:—Sir. O. V. Kumargsyami Bastri, 

" Kr., Officiating Ohief Justice, and 
Mr. Justice Ourgenven. 
- "Tum Frem_ or PANNAJI DEVIOHAND 
'' GONSISTING OF PARTNERS AND OTHBBS, 
DuFaNDANTS—APFHLLaNTS IN A. B. 56 
oF 1922 AND RESPONDANTA IN A. B. 
149 or 1922 : 


` ~ versus à 
KAPUROHAND AND.OTANRS—PLAINTIFFS 
— RESPONDENTS IN A. B. No. 50 or 1922 AND 

« APPHLLANTS IN A. B. No, 149 or 1922. 
Companies Act{VII of 1918), s. 4 Lax ac 
of u consisting of more 


persons, partnership batween, legality ae 


of. . 
aoe fua" iva. 4 (2) of the Com 
ct” denotes viduals and does not- E Alae 
a "individuals such as unregistered firma who cannot 
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form a unitfor the af the, section. A con- 
trary construction would be repugnant ue the subject 
and context of the section. [p. 641, col. 2] 

Akola Gin Combination v. Northcote 
tory (3), followed. 

A single venture where a single article or a number 
of articles on a single contract are purchased and sold 
may not amount toa “business” within the meaning 
ots, 4 D of the Companies Act, but where a number 
.of articles purchased at one time are gradually sold 
at & profit, the transactions amount to “business” 
-within the of the section [p. p" col, 1] 

iene guit for. Pes nr Qr A of p and 
taking o accounta, it appeared m the allegations 
in the laint shat members of four eee tung ly 
co of more than 20 persons agreed to pur- 
chase a number of bales ‘of shares 


Ginning Fao 


yarn in certain 
.&nd ihe “bales were subsequently sold by different 


M iy det eae E ee E 

Held, (1) that reading the plaint as & whole there 
was not a single Tentara but a “business” was car- 
ried on within the m 


panies Act: fp, 41, ool, 3. 
P that t insamuoh as ihe ership- consisted of 
more than 20 i$ was illegal not having been 


Act,“and that the 
t must, theréforé, fail: [ibid, 

"Where a plaintiff comes to Oourt- on allegations 
which on ihe face of tham show that the. contract of 
pana Suip on mhish he cias ia the Court is 

to dismiss the suit and re to adjudicate 
on &-contraot whiok ` ia declared by law t6 be illegal. 


[p. 642, col 1] ' 
Appeals a st & -decree of the. Court 
of the Subordinate Judge,- Bellary, dated 


lat December, 1921, in Ò. B. No. 56 of 1920 
O. S. No. 52 of 1918 on the file of the 
istrict Court, Bellary). 


ae A. K rishnaswami I yer, for the Appel- ` 


. The Adyosse-Cronorel for the Respond- 
ent. 


JUDGMENT.—This is an .appeal 
against, the decree of the Subordinate Judge 
in a agit for dissolution of partnership and 
thetdking of partnership accounts. The 
.plaintstates that the partnership was form- 
ed between four firms which were unregister- 
ed. They wete four unregistered firma 


_, which according to the plaint entered into 


óne,partnership in respect of certain bales 
of yarn. It is alleged that business was 
_ carried OD, ‘and profits accrued and. the 
. prayer is that an account be taken òf the 
profits due to the plaintiffs and given to 
them. 

When the appeal was taken up, it was 
found that the total number of persons con- 
Btituting the four firms which entered into 
this. partnership to deal as a combined 


, concern with these goods consisted of 22 
puras and the quegtion arose as to how 


on the plaint such a partnership would 
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be legal having regard to s, 4, cl. (2) of 
the Companies Act which states that:— | 

“No company, association or partner- 
ship consisting of more than twenty per- 
sons shall be formed for the purpose of 
carrying on any other business that,has 
‘for its object the acquisition of gain by 
the company, association or partnership, 
or by the individual members thereof, 
unless it-is registered as a company under 
this Act, or ia formed in pursuance of...some 
otherAct,...or of Letters Patent.” 

Olause (1) of s. 4 deals with an associa- 
tion carried on for the purpose of baat OE 
and cl. (2) refers to other business carrie 
on. There can be little doubt on reading 
ihe plaint that the various persons men- 
tioned in it who amount to more than 22 
in number entered into the contract for 
the purchase of 2,000 bales with certain 
definite shares, that business did go on 
and that proftts accrued as to which an 
account and division is sought. On the 
face of the plaint we find that 22 persons 
have combined to carry on the business 
mentioned in the plaint and to share in 
the profits. The first and main conten- 
tion of the learned Advocate-General is 
‘that there was no business within the 
meaning of 8.4 so as to make the asaocia- 

. tion iHegal and, secondly, that even though 
four private firms joined together to carry 
on business, and even though each of 

. these firms might consist of a number of 


. persons, we should not for the purpose of 


.B.4 take into account the total number of 
persons but only the number of firms 
which joined together to carry om the 
venture. 

: As regards the firat contention that there 

'-i8 no busimess carried on within the mean- 
ing of s. 4, references have been made to 
Smith. v. Anderson (l) ‘and Kirkwood v. 
Gadd (2). In order to determine whether 


what is carried on is a business or not, 


one has to see what are the allegations in 
the plaint as to what the parties did. 
No doubt a single venture where a single 
article or & number of articles on & single 
contract are purchased and sold may not 
amount “to a business. But on the allega- 
tions in the plaint although a number of 
bales ‘were purchased at one time, sales 
were to go on, profits were to be realised 


EC JD (1880) 18 Ch. D. 247; 50 L. J. Uh 39; 43 L, T. 
820; 20 W. R. 21 : 


gi) A ©. 423 at p. 431; 79 L. J. E. B. 815; 
108 BIT. 753; 54B. J. 599; 36 TL. R. 530. 
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and those profits were to be divided. 
Reading the plaint as a whole it seems to 
us that this is nota single venture which 
would take it out of the definition ofe. 4. 

The next point taken is that we must 
for purposes of s. 4 treat each of the 
partnerships, although they were not re- 
gistered, asa single legal entity. Reliance 
ia placed on s. 3, cl. (39) of the General 
Clausea Act which runs as follows:— 

"'Person' shall include any company or 
association or body of individuals, whether 
incorporated:or not.” . 4 

But s. 3 of the General Clauses Act 
begins by saying that the definition shall 
apply unless there is anything repugnant 
in the subject or contextof the Act. We 
think that under s. 4 ofthe Companies Act 
what we have to:see is whether, where 
an association or partnership is formed 


for purposes of carrying on a business, 


each of the members will be liable indivi- 
dually upon contracts made and whether 
each would have rights accruing to him 
upon such contracts. Fhe mere fact that 
the persons forming this association or 
partnership choose to put themselves into 
groups each of which by a certain 
partnership name would. not affect the 
question as it would otherwise be possible 
for more than 20 persons to carry on busi- 
ness in contravention of the Act simply 
by saying that each of them is a member 
of a certain partnership which in turn , 
is unregistered. In the present case there 

is nothing in the plaintor in: the agree- 
ment which is referred to in the plaint to 
show that the four persons who signed 
the contract as representing the four 8 


,did it for their own individual benefit, 


the firms beingonly a kind of sub-partners 
with them in the venture. The plaint 


negatives any such contention as it givesthe 
names of all the persons of of the firma 
as persons who are entitled to the benefit 


of the contracts and subject to the obliga- 
tions thereof. We have been referred to 
a decision in Akola Gin Combination v. 
Northcote Ginning Factory (3), where it was 
held that the word 'person'in B. 4 of Act 
VI of 1882 denotes individuals-and does 
pot include bodies of individuals which 
definition would be repugnant . to the sub- 
ject and context of the section. We agree 
with this decision and the reasons which 
led the learned Judge to hold ‘that to say 


(3) 26 Ind. Cas, 613; 10 N. L. B. 98. 
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that persons forming unregistered com- 
- panies should be 

the purpose of s, 4 of the Companies 
Act would be to defeat the intention 
of the Act and to allow a number of 
persons to enter into bodies for the purpose 
of defeatings. 4. With reference to the 
decision in Mewa Ram v. Ram Gopal (4) it 
is sufficient to say that that was a case ofa 
Hindu joint family where the manager 
acted. In the present case there is no 
question of a Hindu joint family entering 
into a partnership. It has been held in 
Gangayya v. Venkataramiah (5) that in the 
ease of Hindu joint families each member 
is not & partner but is only in the position 
of asub-partner. Where a plaintiff comes 
to Court on allegations which on the face 
of them show that the oontract.of partner- 
ship on which he sues is illegal, the only 
course for Courts to pursue is to say that he 
is not entitled to any relief on the allega- 
tions made as the Courts cannot adjudicate 
in respect of contracts which the dr de- 
clares to be illegal. 

We are of opinion that havi 
the plaint the partnership Which 
to be dissolved is illegal having regard to 
s. 4 ofthe Indian Companies Act. The suit 
fails and the plaintiffs will not be entitled 
to any decree. We, therefore, reverse the 
decision of the Subordinate Judge, allow 
the appeal and dismiss the plaintiffs’ suit 
with costs throughout. i 

APPHAL Buir No. 149 or 1922:—This 
appeal follows the decision in the above 
appeal. It is also dismissed. d 

Y. N. Y. ' Appeals allowed, 

(4) 85 Ind. Cas. 152; 48 A. 305; 24 A. L. J. 413; A, 
P) 43 Ind. Ons 9 41 M. 454, 6 L. W. 706; (1 
Wh. 805; 32 M. L. T. 537; 34 M. L.J. s HM 
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LAHORE HIGH COURT, 7 
Buconp Civin APPBAL No. 2636 or 1925. 
: December 23, 1926. 
Present:—Mr. Justice Coldstream. 

FAQIR MOHAMMAD FOR HIMBHLF AND 45 

GUARDIAN OF MIS BROTHER MEHR : 

, MINOR—DRFHNDANTB 
— APPELLANTS 


. 5 . versus 
RAMZAN;—PriaixTiFPSIBRAHIM AND 


OTHERS— DBFHNDANTS— RBSPONDHNTS. 
Limitation Act (IX of 1908), Sch. I, Art. 144 —Buit 


PAQIR MOHAMMAD v. RAMZAN. 


taken as unita for. 


«of which this appeal arises for 
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not 


ani—Limitation vi proof—C. P.O, (Act V of 
1908), e. 100—Finding of title based on presumption 
raised by evidence—Second a , 
Where in & a Te pata in the plaint does not 
miego at the’ plai was dispossessed and the suit 
ves itself, so far as, limitation is concerned, into 
an assertion of title by the plaintiff on one aide and on 
of MUS by anak petes. ihe uli pened ty 
0. e 
Art. 144 at Boh. I to the Limitation Act. tp 643, col 2. 
A finding as to title supported by presumptions 
6 evidence on the reoord 15 fal di kooni 
[p. 648, col. 1.] | 7 

Second appeal from an order of the 
District Judge, Mianwali, dated the 8th . 
May, 1925, affirming that of the Subordinate 
Ja ge, Fourth Olass, Mianwali, dated the 
22nd January, 1925. 

Mr. Har Gopal for Mr. Sahib Ram Laul, 
for the Ap ta. 

Mr. M. 5. Bhagat, for the Respondents. 

JUDGMENT.—On 13th March. 1912, 
one Ibrahim mo ed a shop to Ramzan 
for Ra. 200 out of which & sum of Rs. 100 
was to be paid to a prior mortgagee, 
Beli Ram, from whom Ramzan was to take 

ession after Beli Ram's tenure under 
is mortgage expired, which was to happen 
in two years. On the 6th July, 1918, 
Ibrahim borrowed Rs.20 on the security 
of the eame shop from Beli Ram. Ramzan. 
sued against Beli Ram for redemption of : 
the mortgage in the latter’s favour, but 
failed because the Courts found him unable 
to prove the mortgage by Ibrahim to Beli 
Ram. Ramzan then instituted the suit out 
on 
by virtue of the mortgages dated, the 
13th March, 1919, and 6th July, 1919. Beli 
Ram having died his son Pashori Lal was 
joined as his representative. Faqir Moham- 
mad and Mehr Mohammad were also joined 
as they claimed to beowners of the mort- 
gaged house in succession to Nur Ahmed, 
half brother of Ibrahim. 

Ibrahim admitted the transactions of 
March and July, 1919, but pleaded that 
the mortgages were without consideration 
and that he-was aot owner of A a 
gaged property and was not enti to 
mortgage them. Beli Ram's son Pashori 
Lal and Ram Labhya (the son of another 
previous mortgagee) pleaded that the pro- 

erty had been aa aa to them by Nur 
ohammad, while Faqir Mohammad and 
Mehr Mohammad, Nur Mohammad's song, 
claimed that they werethe owners, assert- 
ing that Ibrahim was not the son of Ghazi 
from whom as Ghazi's son, Ibr&him olaimed 
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to have inherited it. A plea was also 
raised under O. II, r. 2 of the CO. P.O, and 
it was further pleaded that the suit was 
barred by limitation as Ibrahim had not 
been in possession of tha property within 
the last 12 years, 

The'firat Court dismissed the plea under 
O. IL r 2 ofthe O. P.O. and held that 
the shop, the mortgaged property, belong- 
ed to Ibrahim, who was Ghazi's son, that 
it had been validly mortgaged by him to 
Hamzan and thatthe suit was not barred 
by limitation. It decreed possession on 
payment of. Rs. 160 to Ibrahim. Faqir 
Mohammad and Mehr Mohammad appealed 

.to the District Judge of Mianwali who 
agreed with the findings of the firat Court 
and dismissed the appeal. 

Against this dismissal Faqir Mohammad 
and Mehr Mohammad have preferred the 
present second eppeal, which has been 
argued before me 
Hargopal's first contention is that the 
fiading -on the question of title is not 

- based upon any evidence. I find, however, 
' that this finding is amply supported by 
the presumptions raised by the evidence 
on the record. So far as Ibrahim was 
concerned his admission in the mortgage- 
deed, in the absence of strong proof on 
hisside that the house was not really his 
_ when he mortgaged it, concluded the matter 
against him. The finding as to title I 
consider final The whole circumstances 
justify the learned District Judge's conclu- 
sion that the defence is an effort by Ibrahim 
in collusion with the sons of Nur Mohammad 
who was his half brother to cheat Ramzan. 
The only other argument advanced by 
Mr. Hargopal is that the onus of proving 
that the suit was barred by limitation 
ought not to have been put on the defend- 
antand that the plaintiff ought to have 
been called upon to prove that [brahim had 
been in possession of the property within 
twelve years of the guit. On turning to 
the - first Court's record I find that the 
issue on the point of limitation was in the 
following carious form:— 

"Is the suit of the plaintiff time-barred 
by reason of the faet that Ibrahim has 
never been in possession of the shop within 
12 yeara and was the title of Ibrahim lost 
by this fact and could, therefore, not mort- 
gage it? : 

-Neither Counsel has, however, referred to 
the actuaslferm of the issue but they have 
argued the point as if the issue had been 
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simply “Have the defendants proved 
adverse possession of any party for twelve 
years againt Ibrahim so aa to extinguish 
Ibrahim’s title" ? 

It ap also in spite of certain remarks 
by the learned District Judge about posses- 
sion and dispossession, that the parties 
understood the issue to be as here stated 
and that the defendants’ endeavour through- 
out the proceedings was to prove adverse 
possession on the part of Nur Mohammad. 

In my opinion the onus of proving a 

rescriptive title against Ibrahim was right- 
y placed on the defendants. The plaint 
did not allege that Ibrahim had been dis- 
possessed: The suit resolved itself, so far 
as limitation was concerned, into an assertion 
on the one side that Ibrahim was owner and, 
on the other, the pleas that the shop was 
never Ibrahim's but that if title was found 
to be originally with Ibrahim it had been 
lost by adverse possession of another party. 
The icle of the Limitation Act appli- 
cable was No. 144. It was for the per- 
sons alleging loss of title to prove the 
adverse possession and I agree with the 
lower Court's finding of the fact that such 
adverse possession Has not been proved. 
Mr. Hargopal has admitted in argu- 
ment that if Ibrahim’s title was proved 
and the onus was rightly placed, his appeal 
must fail. I find that Ramzan proved 
that the property belonged to Ibrahim when 
he mortgaged it and that there is no proof 
of ession by any person such as would 
under the law extinguish this title. E 
accordingly dismisa this appeal with costa, 

R. L Appeal dismissed. 
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OUDH CHIEF COURT. 
First OivIL APPHAL No. 32 or 1924. 
March 2, 1926. 
Present:—Mr. Justice Ashworth and 
Mr. Justice Misra. 
MUNIOIPAL BOARD, LUCKNOW— . 
DHBFANDANT—ÁÀPPELLANT 


` versus ] | 

DEBI DAS AND OTRHRS—PLAINTIPFF4— 
HBSPONDENTS. 

Board 


absence of ontract, 
pensation, 


A. wau 
validity of—Benefit received by Board—Com: 


- 644 
uit "for, whether maintainable—BSuit based u 


n con- 
ract against Municipal- "Board, whether. in scope 
of s. 820. 


oo 91 of tha U. P. Municipalities Act provides 


all questiona which may come before a meeting ., 


shall be decided iy a majority af the votes 

SE tus members pr&sent and voting. Therefore, before 
a contract can said to have been sanctioned by 
a Board by a resolution, the members of the Board 
. must be asked whether they agree to the contract, 
and, if they do so agree, an entry should be made in 
the record of the meeting that the contract has been 
sanctioned. The mere.fact that the Board has noted 
proceedings of a Sub-Committes. purporting to confirm 


a contract would not amount to & sanction of the’ ooms- 


tract by the Board so as to make the contract bind- 
on the 
um such a contract amount to a sanction of the 
contract, inasmuch as such oh paymant can only hare 
heen sanctioned under the 
, contract P 

. Board. [p. 645, cols. ] & 2.]. 

The word ‘require’ in s- 98 of the U. P Munici 
ities Actis mandatory and a contradi 


A ue cT a Board’ which doda not 


Pies y: Biatuto dara panan contained 
in ss. 96 and 97 of the U. P. Municipalities Act to te 
pope Pu fad iu & Board must 


& Board is subsequently held to be invalid owing to 
fact that the sanction accorded to the contract 


~ ‘benefit under the contract from the other party to 
the contract, the latter is entitled to recover compen- 
. sation from the Board under v inem of s. 65 
of the Contract Act. [p. 647, col: 
The words ‘in respect of an act ame in s. 326 of 
-the U. P. Muxicipalities Aot inolude an omission, 
must have referenoe to some: 
fp. 648, col, 1.] 
. . A Board must be deemed to have acted in its official 
capacity even-thoughits action was not taken directly 
under ' any. provision of the U. P. Municipslities a 
but indirectly in pursuance of & contract execu 
directly under the provisions of the Act, for evan 
in the latter case it must be held to have acted. in. 
‚an official capacity, A Board indeed can only act in 
m EE capacity when it acts otherwise than 


under colour of any power conferred on. it. 


First appeal ‘against a decree of the 
slag adge, Lucknow, dated the 6th March, 


x Bisheshar Nath Srivastava, for the 
Appellant: 


lwontérbak Bolab, LUGKNOW v. DHBI DAS. 


nor would payment of money” 


mistaken idea that the, 
had been previously sanctioned by the - 


. dation of kankar. 


which has been paid: : 
signatures of the cda E 


- Act.(Il of, 1916), 
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Messrs. Hakimuddin, Nasiruddin and M* 
Wiasim, for the Respondenta. : 
' JUDGMENT. -.-- 

isra, J.— March” 2,1928) —This is 

efendant's appeal, bot: there are.cross- 
Giteotióna by the plaintiff. "The- plaintiff 
has sued the Municipal Boárd:of Lucknow 
on the basis, of four contracts, Exs. 57, 
A96, A97 and A28, dated 7th- December, 
1917, 30th" April, :1918,: - 8th .June, 1918, 
and 4th Febrüary, 19:9, Tespéctively, which 
Bre printed on pages 118, 140, 147 and 
180 of the printed nok of exhibits and 
documents, and‘also ‘on the:basis:of two 
written contracts executed in December and 
January, 1918; which, although.not pro- 
duced, were held to be Beg iE the lower 
Court by secondary ‘evidence... The con- 
tracta provided for the Supply and consoli- 
"T He Board ‘admits in its 
written statement liability for-Re. 31,331-15-1 
:During.the: case it 
has admitted liabiliby-fer -a further sum of 
Rs, 2,337-2, The lower Court has given a 
decree for Ra. 16,534-2 oütof.the total claim 
for Ra. 35, 145-10-4.. By his -cross-objection, 

e plaintif-reepohdent Claims an additional 
sum of Re. 5 


ir 1. The main rounds ‘on: ai ‘the claim 
was resisted in the lower. Oourt. originally 
| were that’ thé suit was: barred. by limitation 


under 8. 326.‘ of the- UY; P. Municipalities 
and that: the Muni- 
cipality had. paid a sufficient sum to cover 
the work.done, in any ‘case,’ After the evi- 
dence had been’ recordéd on . these two 


-points, and during the ‘progress: of argu- 
-- ments, the defendant Board was allowed to 


set up anew plea that thecontracts com- 
prised in Exs.-A26 and A27 were unenforce- 
able by reason of their riót/ having received 
the sanction ‘of -the Board by a, resolution, 
and .that. the contract - comprised in Ex. 


. A28° was further not binding on the Board 
.BB8Àii was not properly ‘signed, Reliance 


was-placed on ss.-96 and 97-0f the Act. We 
think that’ the Court.should not have 
allowed this plea :to--be taken kt this late 
stage in proceedings, but as.no objection 
has been raised by.the' respondent on this 
account eitherin the-Oeurt -below or by 
cross-objectiogs ‘before us; the;plea must 
be considered on.its merita by us. It will 
thus be seen that two questions of law 
arise, The first is whether the claim is 
barred on the ground of limitation by 8. 
326 of the Act, and the second is whether 
the claim is untenable by reason of being 
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“based on agreements which are unenforce- 
able against the Board. We will decide 
these two questions before the matters of 
work done and payments made. In the 
event of our holding that the contracts 
were unenforceable by reason of want of 
proper sanction or proper Signature, the 
third question arises whether the claim oa 
be sustained under the provisions ofs. 65 
ofthe Contract Act (IX of 1872). It will 
be convenient to consider the latter 
two questions before the first. 

Ia the claim so far as it is based on Exe, 
A20 and A27, unsustainable by reason of 
the | provisions of 8.96 of the Act? Ex- 
hibit A26 is a contract for the supply and 
arrangement (not consolidation) of fone lac 
eae feet of kankar. It is printed on page 


ofthe book of exhibits and documents. . 


rhibit 77, printed on page 153, isa copy 
ot a resolution of the Public Works Oom- 


mittee, dated 17th Jurie,-1918, confirming. 


this contract, which apparently was negoti- 
ated by Mr. Kaul, the Municipal Engineer. 
Exhibit. A27 ida copy of a similar agree- 
ment for the ‘collection of one jac-cuhic 
feet.of kankar. If was confirmed by resolu- 
tion No 104 of the Public Works Oom- 
mittee, dated 12th July, 1918, which is. 
also contained in Ex. 77. These proceed- 
ings of the Public Works: cp were 
láid'before the Board-'as shown by Ex..79 
printed on’ page 155; -The dice ings of 
the Board as shown by that Exhibitrun as 
follow :— 

“Resolution No. 229,--Proceedings of the 

- following Oommittees held since the-meet- 
ing of the Board - held on 30th May, 1918— 

. Noted. 

. The “proceedings 80 noted included ‘as 
item No. 8—Publie Works Committee—Mun- 
day 17th June, 1918. Then we have Reaolu- 
tion No. 284 with & similar entry as to pro- 

_ ceedings of Committee since the meeting 

. of the Board held on 28th June,1918. This 

. includes as Item No 5, Public Works 
. Committee, Friday 19th Jaly, 1818. The 

date 19th appéars to-be a mistake. for 

. 18th’. Now the question arises whether the 
fact of the Boar passing a. resolution that 


they., had noted certain’ proceedings of the. 


. Public Works Committee, can-be construed 


88 a resolution sanctioning contracts which , 
were confirmed in the course of the pro-- 
Em ings of the said Committee. We'have 


editation in -deciding that it cannot. - 
Section 92 of the Act provides that all 
questions which may come before a.meeting 
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ofa Board shall be decided by a ae. 
of the votes of the members present and 
voting. It is clear that before a contract . 
can be said to have been sanctioned by the 
Board by a resolution,-the members .of the 
Board should have been asked whether 
they agreed to the contract, and, if they 
did so agree, the entryshould be that the 
contract had been sanctioned It cannot 
be held sufficient that the Board merely 
noted proceedings ofa Sub-Committee pur- 
porting to confirm a contract. But it ig 
urged that there is evidence-to show that 
subsequently the Board sanctioned the’ 
payment of money under the contract. This 
again cannot amount to sanction of the con- 
: Buch ‘payment must have been 
a under the mistaken idea that 
the contract had ‘been previously sanctioned 
by the Board. It is urged thatthe pro- 
vision of 8. 06 of the Act, that a contract 
involving an amount exceeding -one thou- 
sand ru should -be sanctioned by the 
Board, is merely m and not manda- ` 
tory. ’ Section 96 runs as fo lows :— 
` “The sanction of the Board by .resolu- 
tion. is required inthe caseof every contract, 
e 


it is admitted b ihe respondent that 
language woul be man atory but for 
Bub-&. 3 of s. 97 which follows. That sub- 
section provides that where a contract is 
not properly signed it.shall not be. binding 
on the Board. The argument is that, 
there being no such provision attached 
tos. 96, it must be held that a contract, 
though unsahctioned..by the Board, may 
on the ‘Board. We ‘cannot 
accept this argument. It is contrary to 
that a contract, the 
-the sanction of 
‘on the Board - 


terms of wich Te M es 
the Board, can: be bindin 
without such ‘sanction. e "word “re- 
quired” is clearly mandatory. -On the 
other -hand,-it -was not ‘beyond: argument 
that a contract: bearing only one of two 
required signatures might he -binding in 
spite of this formal «defect. -Consequent- 
ly sub-s..3 may “be deemed to: AS pen 
added .to, s. 97 “a majore cautela.” ‘We 
hold that the lower Oourt was wrong in 
holding that the. contracts .eontained in 
Exe. A26 and A27 were -sanctiqned by the 
Board, and we hold that they are un- 
‘enforceable by reason of want of .sanction. 
Is thé claim, so far as it is based on 
Ex. A928, unenforceable by .reasoh of in- 
complete signatures on the contract under 
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x .C 
B. 97 of the Act? We hold that it is. 
The contract was signed by the Ohair- 
man, but was not signed by the Exeou- 
tive Officer or the Becretary, the plaoe for 
the signature of the second officer- being 
left blank. An exception is made under 
8. 97 in respect of contracts executed in 
pursuanee of a general project already 
sdnctioned by the Board. In such a case 
the Board may, with the previous sano- 
tion of the Oommissioner, empower the 
Engineer to signa contract. It has been 
utged that the present contract is signed 
by the Engineer at one portion of it, 
namely, after the entry asto the amount 
of metal to be colleeted, that the contract 
in question may have been executed in 
pursuance of a sanctioned general project, 


and that it was for the Board to prove 


that it was not, the burden of proving 
the contract to be irregular being on the 
Board. This argument we reject for two 
reasons. The first is that the Engineer's 
signature is not affixed at the proper place 
on the gontract, Its position merely shows 
that the Engineer certified the amount of 
kankar in respect of which the agreement 
was executed. The other reason is this. 
The burden of proving that the contract 
was improperly executed was originally 
on the , but they have put in Court 
all their printed proceedings, and have 
stated that collection of this kankar was 
not in pursuance of any sanctioned pro- 
ject. This was sufficient to sustain the 
initial burden ‘of proof. The respondent 
has not been able to show that the case 
fell within any exception in s. 97. The 
lower Court has held that the plaintiff could 
' not be penalised by the failure of the 
Board to carry out the necessary formali- 
‘ties. With this view we cannot ngres, 

The provisions of that -Act are for the 
protection ôf the public, and cannot be 
rendered nugatory on the ground stated 
by the lower Court. No resolution of the 
Board, moreover, appears to have_ been 
passed 
Accordingly, we hold that the claim, so 
far as it is based on the contract in Ex. A98 
is unenforceable. 

Was the lower Court right in holding 
that the contracts, onek initially un- 
enforceable, became foroeable by part 
performance or by acquiescence of the de- 
fendant Board? It is common ground that 
kankar: whs supplied, stacked under celour 
of these contracts and that payments were 
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made at least in part for such kankar. 
The lower Court relies on the English. 
doctrine of acquiescence as enunciated in 
Lawford v. Billericay Rural District Coun- 
cil (1). We hold, however, that the dot- 
trine of acquiescence cannot be invoked 


to defeat a clear statutory provision such 


as is contained in s. 96 or 97 of the 
Munioipalities Act. It was finally decided 
in the case of Young v. Leamington Cor- 
poration (2) that the doctrine of &acquiee- 
cence cannot be invoked as against a 
statutory provision, though it may be in- 
voked as a part of the Common Law to 
qualify the Jaw as to the powers of a 
corporation in respect of contracts, the 
latter itself being Common Law. So in 
India the doctrine of acquiescence, which 
could only be invoked as being a rule of 
justice, equity and good conscience, can- 
not qualify the law as enacted in ss. 96 
and 97 of the Municipalities Act. The 
matter is fully discussed in Radha Krishna 
Das v. Municipal Board of Benares (3), with 
which we agree on this matter. We hold, 
therefore, that the claim cannot be sup- 
ported by the doctrine of acquiescence or 
part performance. 

The next question to be decided is whe- 
ther the claim can be sustained under 
the provisions of s. 63 of the Indian Oon- 
tract Act? We hold that it can, The 
lower Court held that the Board is not 
liable to pay in respect of the work done 
for its benefit under s. 70 of the Con- 
tract Act. It relied upon the decision 
already mentioned, Radha Krishna Dae v. 
Municipal Board of Benares (3). “The deci- 
sion, however, is authority for holding 
that s. 65 does apply. But on con- 
sideration we are constrained to differ 
from that view and are of opinion that 
8. 65 does apply in-a case like this. 
In our opinion, out of the two sections, 
namely, ss. 65 and 70, the latter section 
covers a wider ground and should not be 
invoked in the case of a benefit received 
under a contract. To such & case s. 65 
would be clearly the more applicable sec- 
tion. Section 65 of the Contract Act runs 
as follows: — 

“When an agreement is discovered to be 
void, or when a contract becomes void any 


a (1903) 1 K. B. 772; 73 L. J. K. B. 554; 07 J. P. 
; 51 W, R. 630; 88 L. T. 317; 19 T. L. R. 322, 
. J. Q. B. 713; 49 L 
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person who has received any advantage 
under such-agreement or contract is bound 


to restore it, or to make compensation for' 


it, to the person from whom he received it.” 

The view taken in Radha Krishna Das 
v. Municipal Board of Benares (3) is that an 
agreement can never be said to be discovered 
to be void (1.e., unenforceable by law), within 
the meaning of s. 05, when at the time of 
its execution it was believed enforceable 
not owing to a mistake of fact but to a 
mistake of law. This argument was advanc- 


edin the Privy Council case, Ananda Mohan . 


Roy v. Gour Mohan Mullick (4). The follow- 
ing passage from the judgment of Lord 
Sumner will show that it was not dissented 
from; i 
“THeobject being to show thatthere were, 
ormight be, cireumstancesin which it poeai- 
bly could be held that the time of the dis- 
covery of the illegality of the contracts was 
not the time when the contracts were made 
and the parties knew the law or must be 
presumed to have known it, but ata later 
date (what date their Lordships are not 
exactly told). It was urged that,if such 
circumstances could be suggested here, a 
view similar to that which the Board 
took in the case above mentioned, [Har- 
nath Kuar v. Indar Bahadur Singh (5)] 
might be taken in favour of the present 
appellant also. In that case, however, there 
wore special circumstances, wholly different 
from those in the present case, circum- 
stances which were proved in evidence and 
were sufficient for their Lordships to act 
upon and to enable them to say that the 
discovery in the case was later than the 
date of the contract itself.” / 
The case of Harnath Kuar v. Indar 
Bahadur Singh (5) referred to by Lord Sum- 
ner was one where, according to the pre- 
' valent view of the Courts in India, at the 
time of the contract it was a valid one, 
although subsequently held by the Privy 
Counci to be invalid according to the 
view of the law stated by their Tarde hing: 
The decision (as regards the correctness 
of which Lord Sumner’s language suggests 


(4) 74 Ind. Cas. 499; 28 O. W.N. 713 at p. 719; 
O. 929: 50 LA. 339; A. I R. 1923 P. O. 189, 21 
J. 718; 4 P. L, T. 608; red M. fd $03: 45 


J.10 (P. O 

(5) 71 Ind. Cas. 629; 56 L A. 69; 45 179; 
L J. 652; A. L R. 1932 P O. 403; 9 O. & A. 
310; 44 M. L. J. 489; 37 O. L. J. 346; 27 0. W 
949; 18 L. W. 383, 26 O. O. 323; 33 M. L. T. 316; 5 
P. L. T. 281; 2 Pat. L, B. 237 (P. O) 
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a doubt) can at the beet only be authority 
for qualifying the view of the Allahabad . 
High Court, with which we have expressed 
agreement, by making an exception in the 
case of a contract which, though according 
to the law as finally understood, invalid, 
was valid according to the generally 
accepted view of the law existing at the 
time when the contract was executed. 

This was not the case here. We agree 
therefore, with Radha Krishna Das v. 
Municipal Board of Benares (3) that, if the 
present case of discovery was discovery 
merely of an erroneous view of' law, s. 65 
would not be applicable, 

In the present case, we hold that it was 
not ignorance of the law which led the par- 
ties to believe the Exs, A96 and A28 to be 
enforceable, but a mistakeas to what had 
been done. The fact that in the case of 
Exs, A26 and A27 the Board merely “noted” 
without sanctioning is no proof that it 
thought this pas as we find cases where 
such noting was followed or accompanied 
by asanction. Again the omission to get 
the second signature on A28, or to get it- 
confirmed were clearly due to ignorance of 
the fact that what was necessary had not 
been done, and not to ignorance of what was 
necessary. But we donot agree with the 
view expressed in Radha Krishna Das v. 
Municipal Board of Benars (3) that to hold 
s. 65 applicable would render nugatory 
the statutory provisions of ss. 69 and 70 
of the Municipalities Act. These sections 
would still apply except where the Board 
had received benefit. Section 65 may be 
based on the English doctrineof acquies- 
cence, and this latter doctrine may be 
inapplicable as a rule of justice, equity 
and good conscience in the face of ga. 69 
and 70. Butas these sections cannot be 
held to have repealed s. 65 of the Contrac: 
Act, that section being a rule of statutory ` 
law must be given effect to. 

The next question is whether the suit is . 
within limitation having regard to the pro- 
visions of s. 326 of the Municipalities Act. 


The disco that the contracts were void 
was only made during the pro of the 
suit, and notice of the suit &lready 


been given to the Board. The suit was, 
therefore, according to our findings above, 
clearly within time. Much argument was 
directed to show that s. 326 would not 
apply to the case of a suit based on a con- 
tract. This question does not arise ih view 


of our findings as above, We E 


z 


` 
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say that s. $26 should be interpreted accord- The result of the above findings is that 
ing to the terms'of that section, and that no the defendant's appeal will be decreed to 
decisions as to the differently worded terms the extent of Rs. 6,698-9-10, and the plaint- 
of other sections of other Acts are of assist- iff's oross-objeotions will be decreed to the 
ance in interpreting this section. It is extentof Ra. 2,791-13-8, in short the plaint- 
noticeable thats. 326 speaks of suits“in  iffs claim will finally stand decreed for ` 
respect of an act done or purporting to Rs. 12,627-5-10 with future intereat at 6 per 
have been done by a Board in. its o cial cent. per annum from 20th September, 1920 
capacity.” The words “in respect of an the date of resolution passed by the Board 
act done "would appear to us. to include. until realization. ` j 
an omission because every omission must. As to coste I would order that the plaint- 
have reference to some act or series of acts. iff will get his proportionate coste. in the 
We also consider that E Board must be lower Court on‘the-sum now decreed to him 
deemed to have acted in its official capacity, by this Court and pay to the defendant 
even though its action was not taken direct- costa on the sum for whieh his (plaintiff's) 
ly under any provision of the Act, butin- claim has been dismissed. - 4 
ireotly in pursuanoe ofa contract exeout- The defendant-appellant will get his 
ed directly under the provisions of the costs in this Court on the sum for which 
Aot, for even in thelatter case it must be his appeal has been decreed and pay the 
held to have acted in an official capacity. costs of the plaintiff-respondent on the sum 
A Board indeed can only actin an unofficial for which hig (defendant's) ap has been 
capacity when it acts otherwise than under dismissed. Similarly the plaintiff-respond- 
colour of any power conferred on it.. The ent will get costs on his cross-objections 
exceptions provided for in sub-ss.3 and 4 to the extent that they have-succeeded and 
of the Act show that the section was meant pay costs of the defendant-appellant to the 
to include suits of every description, even extent to which they have failed. 
suits based on contracts. We do not con- Ashworth, J.—(March 2, 1926.)—I 
sider it necessary to elaborate our reasons concur with these conclusions. 
further, because in view of our earlier find- [After the delivery of this judgment on 
inge the.decision as to the ambit ofs.326 ‘the pointsof law involved in the case, the 


“is not necessary for this-case. parties were heard on the questions of fact, ` 


ut pe above reasons, we ec all n and findings pronounced thereon.] 
t preliminary questions in favour of the ; 
Puspon denk, The further questions involved ias i Order accordingly. 
in this appeal and the cross-objections will f P 
be.decided after further arguments. 

My conclusions, therefore, are that on the 
defendant's appeal. | 

(1) The plaintiff's elaim as decreed by : 
the learned Subordinate Judge for i 
Re, 3,316-14-9 on account of Lista Nos. 2, 10, 
Il and 12 attached to the plaint, should be 


dismissed ; ` 

(2) the plaintiff's claim as decreed by the 
Court below for Rs. 1,582-3-2 on acoount of 
Lists Nos. 3, 7, 9, 13 and 20 attached to the 
plaint should also be dismissed; and 


chr LAHORE HIGH COURT. 
(3) the plaintiff's claim as decreed by the ° 
Qourt below for Rs, 1,709-7-11 on account of Piast s MS y 64 or 1935. 
ists Nos. 4 &nd 17 attac to the plaint a Ai, 22^ m 
should also be dismissed. Present: —Mr. Justice Broadway and 


uia RISE Mr. Justice Zafar Ali. 
Similarly on the cross-objections filed by ` 
the plaintiff I have come to the conclusion BHONDU MAL—PLAINTIFF—APPHLLANT 


that plaintiff is entitled toa decree for the versus 
sum of Rs. 2,791-13-8 on aocount of work MUSHTAQ AHMA de AHMAD- 
entered in List No. 1, attached to the plaint, —DaFaNDANTS— 


which has been disallowed by the learned O.P.0. (da V NDAN A. 158, 0. XXXVII 


. Subordinate Judge. r. 1 (e)—Addstion of cl, (e), whether ultra virea—Jwrie- 
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diction of Courts of District Ji and Senior Sub- 
haar tide Dethi, p ny n nam Hy—Summary trial 
by Goer jang jurisdiction—Dismissal of sun by 


y A of ar 0 added by the Lahore High Court 


to O. Hm Oourta of District and 
Senior Sub-Judge, da ee jurisdiction to try sum- 


marily suits on- negotiable instrumenta [p, 650, col, 


11 

The addition of cl. (e) to.O. XXXVII, r. 1, O. P. O., 
br he Lahore High Oourt is not ultra vires. [p. 049, 
col. 2 

Wl; &n Appellate Court holds that the original 
Court had no jurisdiction to try a suit summarily, 
the proper: procedure is not to dismiss the snit bui 
to remand 16 for re-trial asan ordinary suit [iid] 


First appeal against a deoreeof the Dis- 
riot Judge, Delhi, dated the 27th July, 
1925, setting aside that of the Senior Bub- 
Judge, Delhi, dated the 25th of February, 
1925. S 
Mr. Shamair Chand, for the Appellant. 


JUDGMENT. 


Broadway, J.—This and the con- 
nected Appeal No. 2765 of 1925 have arisen 
out of the two suits instituted by Bhondu 
Mal against Mohammad Ahmad, Mushtaq 
Ahmad, both parties being of Delhi. The 
firat guit was fora sum'of Ra. 600-13-6 and 
‘the second suit for Rs. 1,002-13-6. They 
were both based on hundisand both the 
suits: were instituted in the Court of the 
Senior Sub-Judge at Delhi whose powers 
are unlimited as to his pecuniary jurisdic- 
tion. The defendants while admitting the 
execution of the hundis pleaded an oral 
agreement to the effect that the parties 
had arranged that on the due dates ohly 
a certain portion of the monies would be 
paid up, fresh hundis being executed for 
the ba ces remaining. The learned 
Senior Sub-Judge acting under Notification 
- No. 225-G dated the 5th July, 1923, by 

virtue of which cl. (e) was added to O. 
XXXVII, r. 1l, proposed to deal with both 
these cases under O. XXXVII which pre- 
scribes a summary procedurefor the disposal 
of suits of this nature. Objection to this was 
.taken by the defendants in both cases. A 
reference was made by thelearned Senior 
Sub-Judge to this Court purporting to be 
under s. 113 of the C. P. O. This reference 
was returned by this Court under an order 
passed by Mr. Justice Harrison, who held 
that it was incompetent. The learned 
Senior Sub-Judge thereupon proceeded to 
examine the question and holding .that he 
was authorized to act under O. XVI 
dealt with both the suits in accordance 
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with the procedure by that Order. He 
decided the -case on the merits against the , 
defendants in both the suits and decreed 
the plaintiffs claim in each instance. , The 
defendants thereupon preferred appeals 
‘against the decrees in the Court of the 


.learned District Judge before whoin all 


other grounds of appeal were abandoned, 
Ms ony one pressed being the one attack~ 


j Ea e jurisdiction of the learned Senior - 
Bu 


udge to hear the suits under O 
XXXVII. It was contended ‘that deapite 
‘the fact that the addition referred to above 
to O; XXXVII, r. 1, had been made by this 


Court with the sanction of the Governor... 


General in Council the action of this Court 
was ultra ‘vires inasmuch as it offended 
against the provisions of ss. 122—128 of the 
O. P.O. It was urged that inasmuch as 
this Court had not been mentioned in r. 1 
of O. XXXVII as one of the Courts entitled 
‘to have resort to that Order it was not 
possible for this Court to pase a. rule 


_which amounted to delegating powers that 


it did not possess to Courts subordinate to 
it. These contentions were given effect to 
by the learned District J udge and both the 
suits were dismissed. 

- The plaintiff has come up to- this Court 
in second appeal against the, dismissal of 


_ thé two suits through Mr. Shamair Ohand 


and it has been pon ade firstly, that ie 
ralein question was intra vires and, 
that in anyevent inasmuch as the Gani 


‘Subordinate Judge had jurisdiction to try 


the suite the learned District Judge should . 
have remanded the case to that Oourt to 
be tried under the ordinary procedure for 
the trial of suits aud not to have dismissed 
the plaintiff's claims. There can be no 
doubt that there is considerable force in 
the second contention. The learned . Senior 


. Subordinate Judge at Delhi certainly had 


jurisdiction to try these cases under the 
ordinary procedure. The mere fact that he 
tied them under aspecial procedure would 
not result in the plaintiff's claims being. dis- 
missed asthey have been. In my judgment, 
however, the first contention also is correct, 
and this Oourt acted intra vires in makin 
the rule question. Order XXXVII o 
the O. P. rescribes ceitain procedure 
to be duod for the trial of-suits and in 
T. 1 a provision has been made that. the 
special procedure shall only be fo]lowed by 
certain Ooarta. As originally enacted the 
Oourt of the Senior Subordinate -Judge. at 
Delhi was: not one of the Courts so. em- 
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wered. Section 121, O. P. O., lays down 
that the rules im the First Schedule shall 
have effect as if enacted in the body of this 
Code until annulled or altered in accord- 
ance with the provisions of this part, 1. e., 
Part X. The body of the Code referred. to 
is obviously composed of ss. 1 to 158. Seo- 
tion 122 empowers the High Oourts from 
timeto time after previous . publication to 
make rules regulating their own procedure 
and the procedure of Civil Courts subject 
to their superintendence and may in the 
exercise of this power annul, alter or add 
to all or any of the rules in the First Sche- 
dule. Section 128 provides; that any rules 
made inthe exercise of this power shall 
not be inconsistent with the provisions in 
the body of this Code, that is to say, the 
.provisions contained in se. lto 158 but, 
subject thereto, may provide for any 
matters relating to the procedure of Civil 
Courts and in paronan, any matters relat- 
ing to “summary procedure" in suits on con- 
iuo: vide iub al (f) of s. 128. In the 
exercise of the powers conferred by s. 122 
this Court added sub-cl. (e) to r. 1 of O. 
XXXVII which was duly published and 
received the assent of the proper author- 
ity and after that was gazetted in a proper 
manner. That addition is to the effect that 
the Courts of the District Judge and Sub- 
‘ordinate Judges of the First Olaes of the 
Delhi Province shall have these powers. As 
1 understand the situation this empowers 
the Courts named in the new rule to try 
. cases which are within their pecuniary and 
territorial jurisdiction in accordance with 
. the procedure prescribed in O. XXXVII, rr. 
9to7. Themaking of this 1ule does not 
‘confer on any of the Courts any pecuniary 
or territorial jurisdiction but merely re- 
cognises the jurisdiction that they already 
possess and empowers them to follow a 
certain definite procedure provided for the 
expeditious disposal of suits coming within 
their purview. In these circumstances, in 
my jud, ment, the view taken by the Dis- 
trict Judge is wrong. I hold that the 
learned Senior Subordinate J udge was en- 
titled to adopt tbe procedure e did and 
inasmuch as the grounds attacking the 
decision of the trial Court on the merits 
were definitely abandoned before the learn- 
ed District Judge IL accept both the appeals 
and grant the plaintiff a decree in each case 
imthe tetms of the decree passed by the 
tril Coust. The plaintiff will be entitled 
4o his costs in this Oourt in both the 
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appeals and in the Court of the Distriot 


d Ali, J.—I 
afar —1 agree. 
R, L t Appeals accepted. 


PRIVY COUNCIL. 
APPBAL FROM THB ÁLLAHABAD Higa Oourt. 
May 17, 1826. 
Present:— Lord Blanéeburgh, Lord 
Darling and Sir John Edge. 
PANCHAM. AND OTHHRS—ÀPPBLLANTS 


VETEUS . 
ANBAR HUSSAIN AND OTERRS— 
RSSPONDBNTS. 

‘Practice—Abandonment of case in trial Court— 
Appeal—Right of party to revert to position aba 
—Limitation Act (IX of 1908), Sch. I, Arts. 75, 132— 
Instalment bond—Default of tnstalment—Limitatin. 

A plaint for recovery of money on immove- 
able property was presentéd on 2lst February, 1917 
with the allegation that the cause of action acorued 
on 21st February, 1905. It was rejected with the 
note that under the terms of the bond sued on 
the cause of action accrued on 21st .February, 
1884, when the first instalment due under the 
bond was defaulted,-and that the plaintiffs had 

not shown in the plaint why the suit was not 
barred. The plaintiffs then amended the plaint by 
stating that the cause of action accrued on 21st Feb- 
ruary, 1894, and relied on'certain payments to save 
limitation. The payments were not proved. 

Held, that the plaintiffs cannot in appeal be allowed 
to contend that the cause of action-arose on 21st Feb- 
ruary, 1905, as they had deliberately abandoned such 
a case in their amended plaint [p. 653, coL 2.] 

[The queation whether under terms of a mort- 

bond providing for payment of the amount due 
ereunder in instalments but containing a alauge 
that on default of an mstalment the whole amount 
shall become payable, limitation begins to run against 
the mortgagee on default of an jnstalment, even in 
the absence of any act of election or cancellation or 
some other form of response or acceptance on the part 
of the mortgagee considered but not decided.] [p. 
652, ool. 1.] : 

Gaya Dim v. Jhuman Lal (1) and Shib Dial v. 
Meharban (2), commented upon. 

Appeal from the judgment of the Allah- 
abad High Oourt (Mr. Juatice Tudball and 
Mr. Justice Sulaiman), in First Civil Appeal 
No. 4200f 1918, dated the 12th April, 1921 
and printed as 63 Ind. Cas. 441. 

Dr. A. Majid, for the Appellants. 

JUDGMENT. 

Lord Blanesburgh.—This is a suit 
to enforce, by the sale of property taken as 
security, payment of the sum said to be due 
upon a mortgage. Theonly question which 
now remains for decision is whether the 
appellants’ right to maintain the suit is 
barred by limitation. The Subordinate 
Judge of Allahabad, on grounds to which 
their Lordships will return, by his judg- 
ment of the 3lst of May, 1918, held that the 
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right was barred: the High Court at Allah- 
abad, in its judgment on appeal on the 
12th April, 1921,* reached the same conclu- 
sion, but on other grounds. The plaintiffs, 
the mortgageee, appeal. 

The defendants, successors of the original 
mortgagors, were not represented by Counsel 
before their Lordships. 

Although the issue now is one of limita- 
tion only, a short statement of the position 

-as a whole will not be out of place. 

The mortg&ge-deed in suit is dated the 
21st of February, 1893. It'purporte to have 
been ted by one Baiyid Zawar Hussain 
and his mother, , Musammat Sadar-un-nisa 
Bibi. She wasa pardanaghin lady. The 
deed is not executed by her, but by her son 
on her behalf. Both are long since dead. 
The son died in 1911, the mother in 1914. 
As a result all the facts in relation to the 
original transaction will probably now never 
be ascertained with accuracy. For this the 
appellants must be held responsible. Pro- 
ceedin 
delayed by them until long after the death 
of the principal actors in the transaction. 
Nor has any explanation of their prolonged 
inaction been offered. : 

The arenes Long is expressed to be for 
Rs, 4,000. The loan carries interest at a 
rate equivalent to 10 per cent. per annum. 
The time fixed for re payment is-12 years, 
but the mortgagora covenant to make an 
annual payment of Rs. 500 on account of 
principal and interest, while the bond far- 
ther provides that unpaid interest shall be 
treated as principal and shall carry interest 
at the same rate. The property mortgaged 
is oftwo classes, pure zemindari in certain 
mougas in the Allahabad District now in 
possession of the respondents, and 13 items 
of property held in mortgage from other 
persons and sub-mortgaged by the mort- 

e in guit. 
the long interval these secured debts 
so sub-mortgaged have disppeared. The 
only property now effectively included in 
the appellants’ mortgage is the immoveable 
estate above referred to. 

Their suit was instituted on the 21st of 
February, 1917, 24 years after the execution 
of the bond. A day later, and it would on 
any view have been hopelessly out of time. 
Whether it was then maintainableis the 
question at issue. The sum claimed for 
principal and interest as at the date of the 
plaint was no less than Rs. 34,000, an 

+ 
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amount far ‘in excess of the value of the 
mortgaged property. i 

There were in the suit other issues than 


+ that of limitation. Although these no longer 


survive, their nature and .the difficulty, 
perhaps the impossibility, of solving them 
satisfactorily so long after the event and 
with the two mortgagors dead, emphasizes 
the embarrassment caused .by the inexpli- 
cable delay of the mortgagees in putting 
their claims to the test. Shortly stated, they 
were these. . 
First, as has already been said, the mort- 
i by the lady, and the 
son, so the defendants alleged, had no 
&uthority to execute it on her behalf: the 
lady was literate and did not need to have 
deeds executed for her. It may be doubted 
whether the certain truth, on this issue, 
will ever be known. The trial Judge, how- 
ever, in the result, repelled the plea of the 
defendants, and there that matter reste. A 
second defence tothe suit was that no con- 
sideration for the mortgage had been re- 
ceived by themortgagors. This defence was 
in part, successful. The trial Judge, after 
prolonged inquiry, held that Rs. 3,000 and 
no more had been advanced by the mort- 
gagees. To this view the High Oourt 
adhered, and that finding was not, before 
their Lordships further questioned by the 
appellants. On the other hand, the plaint- 
iffs alleged that the mortgagees had receiv- 
ed from time to time instalments on account 
from the mortgagors. This allegation of 
theirs has been rejected, and is no longer 
persisted in. This particular matter, how- 
ever, is referred to now, only as an intro- 
duction to the next statement. It will be 
more conveniently dealt with in a later 
portion of this judgment. So far, the result 
upon which their Lordships must actis. 
that there is a ab KAN of immoveable 
property duly executed by fhe predecessors- 
- in-title of the defendants to secure an ad- 
vance of Rs. 3,000, re-payable in 12 years 
. with interest at the rate of 10 per cent. per 
annum capitalized in case of non-payment. 
Thereunder the mortgagors are taken bound 
to pay Rs. 500 in every year on account of 
principal and interest, but no payment 
whatever on any account has been made 
since the date of the mortgage, the 21st of 
February 1893. Isa suit to enforce such a 
security, commenced on the £1st of Febru- 
ary 1917, barred by Statute? That is the 
question. 
If there were no more to be said it is 
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delay the answer must be in the negative, 
The guit is one to enforce payment of money 
charged upon immoveable property to which 
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desire, operates, eo instanti, to make the 
money secured by the mortgage “become 
due", so.that all right of action in respect 
of the security is finally barred 12 years 


Art. 132 of Sch. I of the Limitation Act ap- later, that is, in the present case, on the 2lst 
plies. The period of limitation fixed bythat of February 1908. - All this the High Court 
Article is 12 years from fhe date when the held, notwithstanding that the mortgage is 
money sued for became due. Thedateby the fora teim certain, a provision which may - 


deed fixed for payment..of principal -and 


capitalized interest was the 21st of Febru-, 


ary 1905, and the plaint in the suit is filed 

within 12 years of that-date, viz., the 21st 

of Febrüary.1917.  . ae ae 
But the mortgage-bond contains &.fur- 


‘be as much for the benefit of the mort- 
gagees ag of the mortgagor, and notwith- 
standing that the proviso is exclusively for 
the benefit of the mortgagees, The decision - 
also apparently proceeds. upon the view ' 
that the words of the English. Limitation 


ther clause to which no reference, has’ Act.and the English decisions thereon : 
so-far been made.” The clause.is. as fol- apply without question,to the words of 
lows:-- > > ' A Art. 132 of the Schedule to Indian Limita- 
"Moreover, be it known that if the hypo- tion Act, a conclusion which, aa it seems to 
thecated property is advertised forsale or their Lordships, may involve, and, on the 
sold out in execution of the decrée of, critical pointiwhen applied tosuch a proviso . 
any other decree-holder, or on account of, as the present, a large assumption. mE 
thé arrears of the Government revenue, or Their Lordships are fully alive to the- 
if anyone else acquires any right to the geribusness of the view so taken by the. 
hypothecated property, or if there isany High Court, emphasized. and perhaps ex- 
breach of faith,or any defaultin payment tended as.it has been by a later Full Bench 
of rupees five hundred per annum, as afore- decision to the same effect: see Shib Dayal 
said, on thé part of us, the exeoutants, ori} v. Meharban (9). - Moreover, upon the cor- 


there appears to the aforesaid creditor, any rectness of it there has been in different 


weak or strong apprehension of the. loss df High Gourta of India a, sharp ‘conflict of 


the principal or of the .bypothecated' pro- judicial opinion. -It.is accordingly ‘mani- 


perty, then in alkor any particular circum- -festly desirable that, so soon as may be, this 


_ stances, the aforesaid creditor has power, Board should finally ‚pronounce not only 


- Gaya Din v. Shuman Lal (1) the High Oourt 
' held that: under a olausein the above form relation to such provisos as the present 
. asingle- default on the-part of the mort--~may be:open to debate, one thing is clear, 


“gellation or other form -of response or 


‘institute-a suit in Court, to obtain a decree, 
. and to- realize theentire principal together tion whether, even if it is, these decisions 
with interest and coste, from our person and have any application to a proviso 


without waiting for the expiry of the stipu- pon the question whether the principle of 
lated period; and by cancelment of the the two decisions in Gaya Din v. Jhuman 
stipulations embodied in this document, to I4L(1) and Skib Dayal v. Meharban (3), 
ig eorrect, but also upon the further ques- 


framed 

from our hypothecated property specified at -as is that now in suit. Their Lordships 
the foot." > .. would be reluctant, however, to pronounce 
This was the clause by reference to which: on either question in the absence of full 
the High Oourt, taking cognizance ohly of argument, and itis accordingly a satisfao- 
the fact that the mortgagors had made- tion to them to find that the present case, in 
defaultin pa t.to the mortgagees on which they have had no assistance from the 


` the 17th of February, 1894, of the stipulated | respondente, can, as they think, regardless 


sum of Rs. 500, decided the issue of limi-- of thé. general question, be decided. on 
tation in favour of the respondents. Apply- -its own special circumstances which, appa- 
ing certain previous decisions of that Oourt, rently, the High Court was not concerned 
and in-particular a Full Bench decisión in ib note. i V ow. Th 
The position «is this. Whatever-else in 


rs, without any act of election, oan- viz, that such a default on the part of 
the mortgagors as was here rélied on by 
acceptance on, the part ofthe mortgagees, the High Court gave to the mortgagees a 
and even, it would appear, against their’ right by appropriate action to make the 

(1) 23 Ind. Cas? 910; 37-All 400: 18 A. -L..J, 510 69 Ind. Oas. 981; A. LR. 1023 AIL 1; 25 A. L. J. 
GB.) M n * 818; 45:A. 87 (F. B.), 


aja 
t- 4 


-the 21st Februa 


H 


[o9 L 0, 1997) 


mortgage moneys immediately due, and 
the special circumstance in thie suit is, 
that, from the date of their amended plaint 
in it, the appellants’ case necessarily im- 
ported that the mortgagees had—ifit was 
necessary for them soto do—brought about 
that state of things, and that the appel- 
lants’ right to a decree was to be judged 
of on that basis. A short reference to the 
‘plaint and amended plaint will make this 


ear. . : 
In fulfilment of the obligation:in that 
behalf imposed on plaintiffs by O. VII, r. 1 


(e) of the Oode, para. 7 of the plaint'alleged . 


as follows:— ; - 


, the local limits of the jurisdiction of this 


Court. The case is cognizable by this 
Court.” . E . 
The plaint presented in this formi on 
, 1917, was, in pursuance 
of O, VII; r. 11 (d) of the Gode, on the 23rd 


of February, 1917, rejected with this note: — . 


"Under the terms ofthe mortgage-deed 
the cause of action for this suit accrued-to 


“the plaintiffs on the 21st of February, 1894, - 
when the first instalment was not paid. 


‘The suit is beyond time with reference to 

the said date. The, plaintifs have not 

shown in the plaint’why,the suit is not time- 
rred." : 


The reference there, of course, is to O. 
VILr.8,0fthe Code: '.- 


In consequence’ of this deliverance, the . 


“plaintifs under order amended para. 7 
of their plaint, and it was on, that .para- 
graph as so amended. that they went. to 
trial. ^d oe - 

The amended paragraph runs as, fol- 
WB: — ; l 
“The cause of aetion for this suit accrued 


ifferent dates, namely; the 15th of 
December 1899, the 9th of January. 1901, 
the 15th of February 1902, the 15th of Janu- 


ary 1903, the 16th of January. 1904, and -. 
the 10th of April 1906, when the interest 


. was paid. The case’ is cognizable by, this 


Court., : - 

In their Lordships’ judgment the mean- 
ing òf this amended allegation ig not to 
be mistaken.’ First of- all the plaintiffs 
thereunder definitely abandon the conten- 
tion on which their whole appeal now rests, 
viz., that their cause of action did not accrue 
until the 21st of February, 1905. Secondly, 
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- the plaintiffs’ assertion that. the cause of 
action accrued to them-on the 21st of Febru-- 
. ary, 1894, an allegation be it remembered 
_-which is not traversed in any written state- 
ment, involves.the assertion that all condi- 
tions on their part were fulfilledifany bad to 
be fulfilled, and that all things were done. if 
any had;to bedone, to bring about that result 
as well as an assertion that the result was 
attained. Further, the allegation now is 
that the suit,- which would otherwise have 
'' been out of time, is exempted from limita- 
. tion only by the payments of interest speci- 
fled. That, henceforth was the plaintiffs’ 
only case and it would have succeeded if 
these payments had been proved. But the 
plaintiffs’ attempt to prove them, as has 
~ been stated, entirely failed, and no sug- 
gestion that any such payment had been 
made orreceived was even presented to 
“the” Board by the appellants’, Counsel. 
Having miade a finding of fact in the same 
sense, the trial Judge, by his judgment of 
the 3let of May,1918, dismissed the suit with 
costa. That was, their Lordships think, 
his "proper course. ‘No other,issue was or 
is, oh. the pleadings, open to the plaintiffs, 
and their conduct in this matter is not such 
as toentitle them to claim any more than 
strict treatment. On their .own chosen 
issue they fought; tothat issue they direct- 
“ed evidence whith was not. believed; on 
it, therefore, thay failed.- And by that 
‘failure they must abide. Their appeal to 
the High Oourt should have been dismiss- 
ed, as their Lordships think, on the same 
ground. The-contention which that Court 
combated by its deliverance already referr- 
.ed to was not on their pleadings open to 
the appellants, who, for the same reason, 
‘cannot, on their‘appeal to this’ Board be 
-heard to say, as they must say, if the appeal 
is to succeed, that their cause of action did 
ndtaccrue tothem untilthe2]st, of February, 
1909, an allegation which, originally made, 
was, as has-been seen, deliberately aban- 
'doned in their amended plaint. 
Their- Lordships .accordingly, without 
pronouncing in any yay upon matters 
. Which must one-day call fór most serious 
consideration-at the- hands of. the Board, 
think that this appeal. should'be dismissed 
. on the short ground. that the appellants 
are committed ‘to the position that their 
cause of action accrued to them on the 21st 
of February, 1894, and that thetr suit, in the 
absence of any payment or .acknowledg- 
ment by the mortgagors, was barred long 


a 
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date on. which it was instituted; 
n. S Uf fact it was barred on the 218t of 
| 906. / 3 

Pon PS ground their Lordships will 
humbly advise His Majesty that this appeal 
ghoulé be dismissed. MN 

A. Ñ. A. Appeal dismissed. 

Solicitors for the Appellante;—Mesers. A. 
De Frece & Co. ue 
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AHORE HIGH COURT. 
Give arian Parition No. 178 or 1926. 
October 22, 1926. 

‘Present: —Mr. Justice Coldstream. 
KHILLU RAM AND OTHBRS—DHBFHNDANTS— 
: PuHIIT10MBBR8 i 

versus . 
JAI OHAND AND OTXBRS—PLAINTIFF8— 
RBSPONDBHBNTS. . 

Arbitration —Umpire—Courts’ power to appoint um- 
PN t an um in 
he power to Eb Selves the, power to appoint 
an umpire where the umpire appointed by the arbi- 
trators refuses to not. [p. 654, ool 2.] 

Oivil revision from a decree of the Second 


Olass Sub-Judge, Lahore, dated the 7th 


925. 
. Mükand^ Lol. Puri for Mr. B. H. B. 
ed Mr. Gopal Chand, for the Peti- 


tioners. 


Lala Fakir Chand, for the Respondents. ~ 


JUDGMENT.—On the 14th of Novem- 


` þer, 1922,the plaintiffs-respondents institut- 


it against the defendants-petitioners 
EAE EA of a wall and the e thereof 
the parties’ houses. On the 29th 
June, 1923, the parties agreed to refer their 
dispute to two arbitrators. , It was also oe 
reed that if the two arbitrators- differe 
the matter would be ref _to an umpire 
and thatif they failed to appoint an umpire, 
with mutual donsent an nme would be 
appointed by the Court. The arbitrators 
differed and selected an Umpire who refus- 
ed to act. 

Then one Lala Karam Ohand was select- 
ed an umpire, but he too declined to ad- 
‘udicate. Thereupon the Court appointed 

awa Baij Nath who on the 16th July, 
1926, Aledhis award in which he held that 
the wall, which was fourteen inches wide 
and dilapidated, could and should be parti- 
tioned, each party taking 7 inches. The 
award also provided’ for the re-building of 
the wall by the plaintiffa who were to 


KEILLU RAM v. JAI CHAND, 


case the arbi- - 


‘the umpire selected refused to act. 


‘Mr. Mukand Lal Puri himse 


[39 L 0.1927] 


defráy two-thirds of the expenditure on the 
defendants’ portion and to cause no damage 
to the defendants’ house. Objections to 


‘the award were heard and disposed of and 


a decree in accordance with it was passed 
on the 7th November, 1925. 

The defendants have petitioned this 
Court to set aside the order of the Sub- 
Judge overruling thé objections and dec- 
reeing the suit in the terms of the award, 
and to order the award to be remitted under 
para, 14 of the Second Schedule to the 


OQ. P. C. 

unds urged by Mr. Mukand 
o &ppears for the petitioners 
are:—(1) that the Oourt acted without juris- 
diction in appointing an umpire (ground 
No. 1 of the petition), (2) that the award 
determined matters not referred to arbi- 
tration [ground No, 4 (b) of the petition] 
and (3) thatithe material objection made 
to the award was not considered by the 
EE (grounds Nos. 2 and 3 of the peti- 
tion). i 

I do not find, force in Mr. Mukand Lal 
Puri’s argument that once the arbitrators 
had in agreement selected an umpire, the 
Court was fùnctus officio in the matter and 
could not appoint another umpire Waa 

e 
parties- clearly empowered the Court to 
appoint an umpire if the arbitrators failed 
to appoint one. The appointment of a per- 
son who refused to be umpire was certainly 
a failure to appoint an umpire. The Court, 
therefore, acted with perfect legality in 
appointing an umpire itself. 

The second objection is one against the 
award itself on the ground thatit provides 
for the demolition of the wall, whereas 
the matter referred to arbitration was mere- 
ly.the partition of the wall Now, it is 
perfectly clear from the plaint and the 
pleas, the award of the two arbitrators and 
the previous litigation between the parties, 
a history of which has been given me by- 
in support 
of his petition that the only real dispute 
between the parties was this question of 
partitioning the wallin such a manner as 
to'allow the plaintiffs to re-build the wall in 
order to repair or re-build their house. The 
ownership of the wall was already settled. 
The only purpose of the plaintiffs in suin 
was to be empowered to do what they wish 
with their property. The award was a 
settlement in & moet reasonable manner, 
ofthe dispute between the partiee and the 


[ad I. O, 1987] 


-decree was in accordance with the award. 
A revision on this ground is manifestly out 
of the question. 

The last ground is of no more conse- 
quence than the others. 

It appears that after the arbitrators had 
been appointed, ‘one of the defendants, 
Ralia Ram, died and his minor son was 
brought on to the record as his representa- 
tive. Theo an which is "E d to have 
been ignored by the Court is that neither 
the minor nor his guardian ad litem was 
examined by the Umpire. The Umpire was ` 
not bound to examine the guardian or the 
minor or any one else. "The defendants had 
a common Counsel. It is not alleged that 
the minoror guardian wished or applied 
to be examined or has any interest adverse 
to that of the other defendants. No mis- 
conduct on the umpire'g part is now sug- 
gested apart from the omission to question 
the minor or his guardian. This ground 
does not warrant interference in revision. 

For these reasons the petition is dismiss- 
ed with costs. ` 

A. N.A. Petition dismissed, 


^ 


' MADRAS HIGH COURT. 
OivinL Ravision Patition No. 401 or 1924, 
October 14, 1926, 
Present:—Mr. Justice Ourgenven. ' 
APPÀSA ROW THER AND OTBHEB8— 
PETITIONH&S 


. versus 

MUHAMMAD ROWTHER AND OTHBRS 

— RAAPONDANTS. 

C. P. C. (Act V of 1908), s. 152 —Amendment of 
decres— Error in description of property occurring in 
plant and repeated tn decree—A pplication to amend 
decres, whether maintainable. 

A Oourt has power under s. 152, O; P. O., to amend 
a decree in & proper i case even when it ia already 
in conformity with the judgment. [p. 658, ool. 1.] 
Where an alleged error a survey number occur- 
ring in a plaint is carried into the judgment and 
deoree and is only detected when delivery prooeed- 
ings are the mistake might be rectified under 
s. 152, O. P. O., notwithstanding that the 2 ts 
and deeree both contained the: [p. 656, col. 

Mahaboob Begam v. Lal Begum (3) and ana 
ram Ohettiyar v. Rama Krishna Kadir Velasami 
Naicker (4), followed. 

Parameshra ; v, Seshagiriappa (1) and Pitchayys 


y. Subba Rao 
The mere eth of time which ela between 
the commission of the original error its discovery 


cannot ipso facto be taken as establishing that the 


decree-holders were vago of gross negligence. [p, 
655, col 2.] 


APPASA ROWTHHe v. MUHAMMAD ROWTHHR. 


655 


Petition, under 8. 115 of Act V of 1908, 
praying the High Oourt to revise an 
order of the Court of the Additional Dis- 
trict Munsif, Palghat, dated the 13th No- 
vember, 1923, and passed in Miscellaneous 
Petition No, 458 of 1923, in O. 8. No. 16 of 


19?0. 

Mr. P. S. Narayanaswami Ayyar, for the 
Petitioner. 

Mr. C. Unikanda Menon, for the Respond- 
ents. 

JUDGMENT.—This civil revision 
petition is presented against an order by 
the Additional District Munsif of Palghat 
refusing to amend the decree in O. 8. 
No 16 of 1920 on his file. The suit was 
on & mortgage; a preliminary decree was 

assed on the 6th November, 1920, and the 

nal decree on the 10th January, 1922. 
The original decree-holders assigned the 
decree and the assignee applied for the 
‘sale of the mortgaged prop perty. It was 
then objected by the 6th defendant that 
the survey number relating to the pro- 
perty ‘was erroneous, and the property was, 
therefore, misdescribed. The Court accept- 


. ing this contention dismissed the appli- 


dann for sale. Then on the 28th July, 
1823, the decree-holdera including the 
aasigtice petitioned to have the schedules 
attached to the final decree and also ue 
plaint, in which the same error occurred 
amended. The additional District Munsi? 
in dismissing the application has assigned 
two reasons, firstly, that it was due to the 

negligence of the decree-holders they 
fia not discover the mistake earlier and, 
secondly, that such a petition did not lie 
inasmuch as the decree was not at variance 
with the judgment. 

As regards the first point I do not think 
that the mere length of time which elapsed 
between the commission of the original 
error and its discovery can ipso facto be 
taken, as the Additional District Munsif 
seems to have taken it, as convicting the 
decree-holders of gross negligence. Circum- 
stances may very well be imagined in 
which they were reasonably misled as to: 
the correct survey number in the first in- 
stance and nothing may have occurred 


‘subsequently until the application for sale 


to put them on the right track. I think, 
therefore, that this conclusion of the Addi- 
tional District Munsif is unsupported by. ` 
adequate evidence. His main and quite 
sufficient ground, if it be a good ground, 
for dismissing the petition clearly is that 
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he had no jurisdiction to entertain it and 
. tbe question is, therefore, whether such a 
jurisdicticn exists in a case where the 
decree, although it may be erroneous 
is in conformity with the judgment. There 
was two cases which have been-relied upon 


the respondents for an answer to this 
by The first is 


question in the negative. , 
Parameshraya v. Seshagiriappa (1) which 
“wan a Letters Patent appeal eard by 


three Judges. In that case the judgment 
of the trial Court, while dismissing the 
' claim entirely, contained a finding against 
the 4th defendant which was unnecessary 
for the disposal of tbe suit. ‘The decree 
as originally drafted merely dismissed the 
suit without more. “The 4th defendant 
' applied for and obtained an amendment 
"of the decree. by the insertion of a find- 
"ing upon the isste against him, avowedly 
jn order that hemight appeal against the 

jesue. It was-held that the decree was 
' already in conformity with the judgment 
- inasmuch as the substantialeffect of the 
. judgment was to. diemiss the suit, and the 
^ "fnding upon the issue in question was 
a mere superfuity. It was accordingly 
held that the Subordinate .Judge who 
"tried the suit had no power to ‘amend the 
‘decree. Itseems apparent that here there 
was no question of error such as is con- 
templated by s. 152, O. P.O. - - 

‘Similarly, in the second: case 
v. Subba Rao (2), the judgment and the 
decree awarded costs against the defend- 
‘ant whereas according to thelaward upon 
"which they were based costs were to be 
recovered out of the estate. Upon an 
application the tri&l Court amended the 
decree into conformity with the terms of 
‘the award. Whatever mistake it may be 
: held - was committed in drafting the decree, 
in this case it is clear that it was an en- 
‘tirely different character from that now 
under consideration, ‘and although the 


te 


MED 


.' judgment.of the Bench contains certain - 


rather wide observations about the limita- 
' “Yon of the power of the Court to amend 
" thedecree when. it is already in conformity 

with the judgment, I think that they must 


be read with their context and as applied to . 


the circumstances which gave rise to them. 

For the proposition that Oourts have 
“power to amend the decree, even when it 
is already in confotmity with: the judgment, 


“a number of decisions have been cited. I . 


E 


33 M. 364; 8 Ind: Deo. (x. a.) 280. . 
Q) Mà ind. Gas, 787; $1. . 498. 


ANANTHALWAR v. NARAYANA PRABAD, 


Pitchayya - 


. [89 L O. 1927] 


may refer here to Mahaboob Begum. v. Lal 
Begum (3), Somasundaram :Chettiyar v. 
Rama Krishna Kadir Velasami Naicker (4) 
and to several Allahabad cases Pule Bishu- 
nath Rat v. Bramhanand Swami (5) and 
Azizurrahman Khan v. Abdulhai Khan (6) 
and a` Oalcutta case Chandra; Kumar 
Mukhopadhya v. Sudhansu Badant Din (7). 
It will be sufficient, however, for me to 
follow a similar case recently decided, 
Devadoss and. Wallace, JJ., in O. M. P. 
No. 4292 of 1925. That was a case of an 
alleged error in a survey number occurring 
in a plaint which was carried into the judg- 
ment and decree and was, only detected 
when delivery proceedings were taken. It 
was heldthat the mistake. might be recti- 
fied notwithstanding that the judgment 
and decree Both contained it. Adoptin 

the reasoning employed in that case, whi 

is undistinguishable in its main features 
from this one, I consider that the Addi- 


` tional District Munsif had jurisdiction to 


entertain the application. 7 

I accordingly set aside the.order and 
remand thé petition for freah hearing and 
disposal. Ifit should appear that the evi- 
dence establishes that the decree-holders 
were maca heed of gross-negligencg in 
omitting to obtain the, correction at an 
earlier stage, the Court will, of course, be 
‘at liberty.to dismiss the application upon 
that ground. ers 

In the circumstances the petitioner mgst 
pay the respondents’ costs -of the petition 
in both the Courts.  ' : 
: < Petition allowed. 
Pi 61 Ind. Cas, 652; 14 L. W. 445. 
We 2e Ind. Cas. 774; (1914) M. VW. N. 107; 15 M. L. 


5) 47 Ind. Cas. 830; 16 A.-L. J. 749. 

(à) 55 Ind. Cas. 963; 18 A. L. J. 501; 3 U, L. R. 
(A) 195. 

(7) 80 Ind. Cas, 55; 28 ©. W. N. 873; A. I R. 1924 
Cel. 895. . < 


Y.N. V 


MADRAS HIGH COURT. 
O1vit Suit No. 1143 oF 1921. 
: August 1L, 1996. 
Present :—Mr. Justice Srinivasa Áiyangar. 
M. A, ANANTHALWAR AND ANOTHBR-—— 
PLAINTIFFB— PATITIONARS 


g VETEUS 
NARAYANA PRASAD AND ANOTHBR— 
DANTS—HBGPONDHNTS. 
C, P. O: (Act V of 1008). s 64-—Deores creating 


[09 L C. 1937] 


w necessary A 

- Property, which by & decree has been charged with 
the payment of the decree amount, does not require 
to be attached by the Court as in the case of a mere 
decree for money. [p. 857, col. 2] 


The proper mode of enforcing the charge is to 
treat the decree as if it were a preli 


reliminary 
sele and afterwards, on defanlt being committed and 
an application being made for the sale of the pro- 
p to pass an order in the nature of a decree a 
nte for sale, [p. 657, ool. 2; p. 658, col. 1.] 
^ Subramania Chettiar v. jeswara Sethupathi (1), 
Telied on. zit 
The object of an attachment of immoveable property 
15 ly to. plam tha. property Ta custodia gis and 
the effect of an attachment only amounts to a res- 
traint an alienation by the judgment-debtor. Byen 
the alienation that may be made is not pi Sara 
void but only subject to the sale that may be 
t to the attachment. [p.657, coL 2. 


Application by the decree-holder for order 
absolute, 

Mr. K. Sankara Sastri, for the Petitioners. 

Mr. R. N, Aiyenger, for the Respondents. 


JUDGMENT.—This is an application 
by the dearee-holders for an order absolute 
for sale of the property which in and by 
‘the decree was charged with the payment 
of the amount for which the decree was 
passed against,the defendant on the ground 
_ that the judgment-debtor has made default 
in the payment, of the amount. It appears 
that the Deputy Registrar issued on the 
execution application of the decree-holders 
notice to a person whose name appeared as 
& mortgagee on the certificate of encum- 
brances obtained by the decree-holders 
for purposes of execution. Ido not see 
why.or how it was necessary to issue any 
notice to the mortgagee at any rate for the 
purpose of making an order for sale. On 
his behalf, however, his Counsel has now 
taken objection to the procedure proposed 
to be adopted by the deoree-holders in 
bringing the property to sale. At first 
Į was disposed to regard the objection made 
as one for bringing the property to sale in 
execution on the ground that the decree- 
holders having a mere charge could eitforce 
the charge only in the regular suit, but the 
learned Oounsel for the subsequent - mort- 

gee stated that that was not his objection. 

e submitted that the proper procedure 
which the decree-holders should follow 
would be to attach the property asin the 
case of an ordinary money-decree and then 
bring the property to sale. He frankly 
admitted that the object with which ‘he 
contended that the property should first 
be attached was, to use his own words, “to 
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ANANTAALWAR 9, NARAYANA FRARAD, 


decree for - 


657 
make a call for claims" or, in other word* 
to allow a person like his. client to mak? 
a claim on the footing of an attachment of 
property. It is clear from the sections 
of the O. P. O. that the object of an 
attachment of immoveable property ia mere- 
ly to place the property in custodia legis 
and the effect ofan attachment has been 
in a series of decisions stated only to 
amount toa restraint on alienation by the 
judgment-debtor. Even thealienation that 
may be made is not altogether void but 
only subject to thesale that may be effect- 
ed pursuant to the attachment. In these 
circumstances, I do not see what principle 
there is for requiring that this property, 
which in and by the decree itself has bean 
ohargod with the payment of the amount, 
should be required to be attached by the 
Courtasin thecase of a mere decree for money 
the payment of which is not charged on im- 
moveable property. In the case of Subra- 
mania Chettiar v. Rajeswara Sethupathi (1) 
it has been held by this Court that pro- 
perty made security for the payment of 
the decree amount could be proceeded 
against by an order for sale in execution 
sin the same suit without a fresh guit. The 
learned Oounsel for the mortgagee refer- 
red to the caseof Sowbagia Ammal v. Ma- 
nika Mudali (2). Thehead-note* in that case 
is wrong and misleading. There is no 
decision in that case that the only course 
open toa charge-holder was to attach the 
property and then bring it to sale. In fact, 
what the learned Judges say at page 603] 
is that they were.of opinion that the 
peat was entitled to execute her decree 
y bringing to sale the properties 
osi im with her maintenance, They do not 
sp of any preparatory attachment of 
roperty. Apparently in that case thera 
Tad ben an attachment, but there ia no 
decision by the learned Judges that such 
an attachment was necessary according to 
the rules of procedure. lam satisfled that, 
having regard to the nature ofthe attach- 
ment, in the O. P. O. it is not necessary that 
&ny property charged with the payment 
of the amount of a decree should be attaoh- 
ed by the decree-holder. The proper mode 
of enforcing the charge would be to treat 
the decree as if it were a preliminary deoree 


43 Ind. Cas. 187; 41 M. 327; 6 L, W. 763; 
ui .N. 873; SEM. L. J. 814, das 


(2) 42 Ind. Cas. 975; 6 L. W. 701; 23 M, L-T. 386; 
35M L. T. 601; (1017) M. W. N. 782, * : 


ote NW. 
{Page of 83 M, L, J—[84.] 


er 


` Suit by 
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for sale and afterwards, on default being 
committed and an application being made 
for the sale of the property, to pass an 
order in the nature of a decree absolute 
for sale. It is not denied that the amount 
due to the plaintiffs has bean failed to be 
paid. The plaintiffs decree-holders have, 
therefore, become entitled to enforce the 
charge. ; 

There will, therefore, be an order absolute 
for the sale of the property. Time for filling 
sale papers one month. Imake no order 
to costa. E 

v. N. Y. Order made absolute. 


' MADRAS HIGH COURT. 
APPHAL AGAINST ORDER No. 29 or 1925, 
September 15, 1926. 

Present :—Mr. Justice Wallace and 
Mr. Justice Madhavan Nair. 
OHOZIMATATHINGAL THAREEKUTTI 
HAJI(pmAD) AND OTEHES—HRHSPONDENTS— 
. APPSLLANTS 
versus 
M.ISANAU alias PARAMESWARAH 
NAMBUDRI AND OTHHR8—PHTITIONBRS 
:oc NDBNTS. . Yi 
C. P. C. (Act V of 1908), as. 11, 47, 0. 
ime mortg 


deeree- 


holder im 
under decree— Purchase by prior mortgages in exeoution 
"i his decree—Applwation by prior mortgages under 
. XXI, r. 66, against sale in execution of putsne 
‘a deoree—Question whether comes under s. 

47, C. P. C.—Appeal—Separate mutt—Res judicata. 
In a suit by a puisne mortgagee, the prior mort- 
who obtained a décree on his m ge was 
added as a party, Duk a Pane na dearer hol er were 
not put issue, an o, mortgage deeree Was passod 
in favour of the plaintiff. e prior mortgagee, in 


his rights as purchaser under his own 
appleahon was dismissed. On appeal 
byd x prior mortgages: 
(1) 
of the appellant did not relate to the execution, dis- 
or satisfaction of the decree within the mean~ 

of 8.47, O. P. O.; [p 659, cols. 1 & 2] 
that the prior mortgagee was not debarred from 


i Aug a separate suit to establish his rights; |p. 659, 
00 
D t the claim of the prior m as decree- 
holder was not barred by res judicata. |ibid.] 


pen against an order of the Oourt of 
the Subordinate Judge, South Malabar, 
Oslicut, dated the 10th December, 1924, in 
E. P. No. 62 of 1924, in O. 8. No. 45 of 1920, 
- Mr. K. P M. Menon, for the Appellants. 

` Mr. S. Hanganatha Iyer, for the Respond- 


ents. 


CHO21MATATBINGAL THARHBKÜTTI Haji v. M, IdANAT. 


XXI, r. 00. 


as pariy—No reservation of, righis ' L 
M DH : “to the amount “due to him under the 


no ap peal lay, inasmuch as the claim. 


* 


[89 L O. 1987) 


JUDGMENT.—This appeal arises out 
of an order passed for proclaiming and 
selling properties in execution of the mort- 

ge-decree in O. B. No. 45 of 1920 on the 
fe of the Subordinate Judge's Court of 
South Malabar at Oalicut. The 4th de- 
fendant in the suit is the appellant before 
us. The properties belonged to the first, 
defendant. It appears that some of these 
propertiés had been Work ake ta thé 4th 
defendant who had instituted O, 8. Nov-35 
of 1913 to enforce that ei A ' After 
obtaining a preliminary decree his claims 
were Batisfled by the execution by the mort- 
Bagor ofa fresh mortgage for Rs. 60,000, 

ogether with the advanceof some Pay ; 
and for the balancethat remained a 
decree was passed on the 18th November 
1818 in execution of which the items mort- 
gaged to him were nltimately purchased by 
the deoree-holder himself. e mortgage 
which formed the subject-matter. o : 
B. No. 45 of 1920. was executed on the 
24th of April, 1916, and comprised these 
properties as well as other properties. In 
the suit the 4th defendant oim ed priority 
for the amount of Rs. 60,000 mortgage and 
the arrears of rent charged on the equity of 


‘redemption by the lease executed by him to 


the mortgagor. Though he made reference 
final decree in: O,: 8; No.. 35 of 1918, his 
rights under that decree were not, as a 
matter of fact, put into question in that 
suit, and the issues also did not raise that 
question. Inthe decree that was passed 
the learned Subordinate Judge reserved 
the priority that he claimed on the 
Ra. 60,000 mortgage and the arrears of rent 
and nothing was mentioned about his 
rights as the decree-holder in O. 8. No. 85 
of 1913. In execution of the decree in O. B, 
No 45011920 the defendant now objects to 
the sale of those properties which had been 
purchased’ by him in execution of his 
final mortgage-decree in. O. B. No. 35 of 
1913. His objection petition was presented 
under O, XXI, r. €6, O. XLVII, r. 1, and 
88, 151 to 153 of the O. P. O. The Sub- 
ordinate Judge overruled his objection on 
the ground that his claims as the decree- - 
holder in O. 8. No. 35 of 1913 were 
not reserved by the decree in O. 8. 
No. 450t 1920 and that, therefore, in his 
opinion it was not now open to him to press 
them before the Executing Court In effect 
he held that the 4th defendant's claims were 
barred by limitation, 


“1931. C. 1927] 


The learned Vakil for the appellant 

' argues that in the circumstances of the case 
- the plea of ves judicata cannot operate 
- against the claims of the 4th defendant. 
r e learned Vakil for the respondent 
‘argues by way of preliminary ‘objection 
that it is not open to the 4th defendant to 


: prefer an appeal in this case as the petition ` 


presented by him is under O. XXI, r. 66, 
O. P. 0., 1908, and does not come within 
< the scope of s. 47, O. P. O. 
We heard the case both on the merite 
and on the preliminary objection. On the 
. merits we have no doubt that the claima of 
the appellant as decree-holder in O. B. 
No. 35 of 1913 &re not barred by res judi- 
. cata. It seems to us that the learned Sub- 
> ordinate Judge has taken a wrong view of 
the pleas set up by the 4th defendant in 
O. B. No. 45 of 1920. It does not appear 
as already mentioned, that he claimed 
priority for the amount due to him under 
: the final decree in O. 8. No. 35 of 1913. 
' Though he was made a party to the suit 
his rights as prior mortgagee were not im- 
pugned by the plaintiff in O. 8. No. 45 of 
. 1920 and, therefore, there was no need for 
him to make his prior mortgage which was 
not attacked by the plaintiff a ground of 
defence in that suit. In these circum- 
stances, the appellant, 4th defendant, is not 
now barred from asserting his claims by 
B. 11, 0. P.O. Bee Radhakishun v. Khur- 
shed Hossain (1). That the Subordinate 
Judge's decision on this point is wrong has 
poem day conceded by Mr. Ranganatha 
yer. His main argument is that there is 
no appeal in this case. Though the peti- 
tion is presented under O. XXI, r. 66, C. 
P. O., 1908, if the allegations contained in 


it really bring it within the scope of s. 47, — 


“then we must hold that an appeal lies, 
But we are satisfied in this case that the 
appellant's contentions do not fall within 
the ina of s. 47, Mr, Ranganatha Iyer 
argues first, that the appellant is not a party 
to the suit as his rights as deoree-holder 
in O. S. No. 35 of 1913 were not litigated 
‘in O.8. No. 43 of 1920 and, secondly, that 
the question now raised by him does not 

‘relate to the execution, satisfaction or dis- 
charge of the decree in O. 8. No. 45 of 1920. 
Though the.first, position contended for is 

not unsupported by authority, see Sham Lal 
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wo 55 Ind (e 959, $8 ML, J. 434; 16 A. L, J. 
40]; (1020) MAMEN. 308; 11 L. W, 518, 22 Bom. L. 
B. 567; 47 O 609 471, A, 11; 28 M. L. T. 425; 25 C, 
W. S. 417 (P. O) 
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Sahu v. Amar Prasad Chaudhury (2), it 
would seem that the tendenoy of this Court 
has been to puta liberel construction on 
the words "parties to the suit" in a: 47 
and not to limit them strictly to the judg- 
ment-oreditors and judgment-debtors. How- 
ever, it is not necessary in this case to 
decide this question as we have no doubt 
that the claims put forward by the appel- 
lant do not relate to the execution, satis- 
faction or discharge of the decree in O. 8. 
No. 45 of 1920. The decree in O. 8. No, 45 
of 1920 orders the sale of the properties 
comprised in the suit, The Executing 
Court cannot go behind the decree and hear 
any objeetion as to the binding character 
of the decree. In-effect, the appellant's 
argument amounte to this, that, in view of 
the decree already existing in his favour, 
the decree now sought to be executed is 
not a valid one so far as he is concerned 
though he is a party to the suit and it is 
not binding on him, This objection, in our 
view, does not relate to the execution, satis- 
faction or discharge of the decree in O, B. 
No. 45 of 1920, and cannot, therefore, be 
tried in execution proceedings under a, 47, 
"O. P.O. We, therefore, hold that no appeal 
lies ip this case. Ifthe appellant has any 
remedies, he must enforce them by a sepa- 
rate suit. 

Upholding the preliminary objection we 
must digmiss this civil miscellaneous 


appeal with costs. 
V. N. Y. : Appeal dismissed, 
A.N. A. 
(8) 39 Ind. Oas. 65872 P. L. J.219; 3 P. L. W, 429, 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 

Bsoowp APPHAL No. 398-B or 1923, 
November 24, 1925. 
Present:—Mr. Findlay, J. O., and 
Mr, Prideaur, A. J. O. 
BALWANT AND ANOTHBR—APPELLAN TS 
veraus 
SHEODAS-—RESPONDRNT, 

Limitation Act (IX of 1008), Sch. I, Arts. 10, 1#0— 
Burt for pre-emption of undivided share— Transfer 
operation of foreclosure decree—Limutation—Undivi 
ed share, whether capable of physical possession, 

Where the subject of sale does not admit of physi- 
cal possession and there is no registered instrument 
of sale, a suit for pre-emption is governed by Art. 120 
of Sch. I of the Limitation Act and not by Art. 10. [p. 
660, cols. 1 & 2.] 

Batul Begam v. Mansur Ali Khan (5), followed, 

A. guit for ption in respect ofean undjvidead 
ahare in a field under a foreclosure es 
1s, therefore, governed by Art, 190 and not by Art. 19 
af the Limitation Ast. [p. 660, oo]. 1.] 





660 

Ap undivided share in a field isnot capable ofphy- 
sical ^ [p. 660, ool. 2.] ERU 

Ghulam Rasa v. Sardar Khan (2), Rat v. Sidakallt 


(3) and Sadhuram v. Ramadkin (4), On, 
Second appeal against a decree of the 
Additional District Judge, Akola, dated 
the 5th October, 1923. 
“Mr. M. B. Niyogi, for the Appellants. - 
Mr. A. V. Khare, for the Respondent. ~ 
OPINION.—The question referred for 
our decision is "whether the transfer of 
an undivided share in a field can -be 
deemed to be capable of physical posses- 
sion within the meaning of Art. 10 of the 
Limitation Act.” Both the lower Courts 
have found against the contesting defend- 
ants‘on this point, and we have no doubt 
that their decisicns are correct. 
“Ib is contended for the appellants that 
actual physical possession was given of 
the share; but it is clear that what was 
given to the decree-holder in the foreclosure 
guit was but symbolical ion. The 
share is admittedly an undivided one, and 
in such a case O. XXI, r. 35, ol. (2) would 
apply, and possession should be given by 
adiing & copy of the warrant in some 
conspicuous place on the property and 
.proclaiming by beat of or other 
customary mode, at some convenient' place, 
the substance of the decree. In the present 
case tbe warrant of possession does profess 
to give physical possession of the undivid- 
ed share. That could not have been given 
and the possession given was -symholical 
and “admittedly what the decree holder got 
. was joint possession, It is settled law-that 

a share in an undivided zemindari v that 

ig not susceptible of physical possession: 

Unkar Das v. Narain (1) and that shamilat 

land is not susceptible of physical posaes- 

sion: Ghulam Raza v. Sardar Khan (2). It 
seems that till a purchaser takes posses- 
„Bion of the property or his sale deed is 
registered, Art. 10 does not provide any 

period for limitation, and that Art. 120, 

therefore, applies: see Hat v. Sidakalli (3) 

and it-washeld by Stanyon, J. O., in Sadhu- 

ram v. Ramadhin 6 that there can be no 
bysical possession of an interest in an un- 
kamed area. Their Lordships of the 

Privy Council held in Batul Begam v. 

Mansur Alt Khan (5) that where the subject 

1)4 A. 24; A. W. N. (1881) 116; 3 Ind. Deo. (N. &) 


: (2) 4 P. L. R. 1803; 86 P. R. 1902. 
(3) 65 Ind. Das 959; A. LR. 1922 Nag. 14. 


(4) 41 Ind. Cas. 291. 
(5) 94 A. 177 28 I A. 248: 5 C. W. N.-888; 3 Bom. L. 


B, 107, 8 Sar. P, O, J, 183(P. O). 
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of sale doéa not admit of physical posses- 
sion and there is no registered instrument 
of sale, a suit for pre-emption is govern- 
ed by Art. 120 of Sch. of the Limi- 
tation Act, and not,by Art. 10. In the 
present case there is no sale-deed, and the 
cause of action is based on the foreclosure 
decree and the right arises under s. 205 
of the Berar Land Revenue Oode of 1898. 
Article 10 ofthe Limitation Act deals only 
with sales, and, therefore, we -do not see 
how it -applies to the present case, as there 
has been no deed of sale executed, and, 
therefore, heceesarily not registered. We 
hold that in the present case transfer of 
an undivided share in the field is not cap- 
able of physical possession on the decree 
in the mortgage suit, and that Art. 10 of 
the Limitation Act does not apply. : 

Let the record be returned. 3 

JUDGMENT. : , 

Prideaux, A. J. C.—The Bench hav- 
ing settled that in the present case Art. 10 
is not applicable, the findings of the Co 
below are maintained, ; 

"The result is that this appeal fails and 
is dismissed with costs. Appellants will 
pay respondent's costs. ` 


, À. N, A. Appeal dismi 
MADRAS HIGH COURT. 


APPHAL Suit No. 71 oF 1923. 
July 29, 1936. i 
Present:—Mr. Justice Venkatasubba 
: Rao and Mr. Justice Reilly. 
L. R. M. RAMAN OHETTLAR—PLAINTIFF 
—APPHLLANT ` 


vergus 
TIRUGNANABAMBANDAM PILLAI 
—DaurFBNDANT—RNePONDANT. ^ 
Guardians and Wards Act (VIII of 1890), ss. 29, 31 
—Mortgage by guardian with permission of Court— 
Mortgages, whether bound to go behind order and 
inquire into necessity—Necessity of loan not set out in 
nd A the pa NG of 
ere a minor appointed under ` 
the Guardians and Wards Act has obtained an order 
of Court atthorising him to raise a loan on the secur- 
ity of the minor's estate, the lender is entitled to ` 
trust to that order andis not bound to inquire as to 
the iency or necessity of the loan for the benefit 
of the infant’s estate, unless he has acted fraudulently 
or in collusion or has been guilty of any underhand 
dealing. [p. 663, col. 2.] M 
Gangapershad Sahu v. Maharani Bibi (2), Ramesh- 
‘war Singh Bahadur v. Dhanpat Singh (3) and Akhil ` 
Chandra Saha v. Girish Chandra S b relied on. 


Nalaka Venkalaswami v. Rugum Viranna (5), dim 


» sented from. : 


The fact that in the'order of thé Court under a. 29 
of the Guardians and Wards Act sanctioning the loan, 
the necessity for the loan is not recited is no g mor 
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than a mere ty and does not render the sanc- 

tion invalid. [p. 685, ool. 1.] 

. Appeal against a deeree of the Court 
of the Subordinate Judge, Tuticorin in 

O. B. No. 66 of 1927, 


"The Advocate- General, for the Appellants. 
Messrs. Muthia Mudaliar and P. N. 

Marthandan Pillai, for the Respondent. 
je ws JUDGMENT. 

, Venkatasubba Rao, J.—The ques- 

tion to be decided in this appeal has re- 
ference to the validity of & ONENG bond 
executed by the guardian of the minor 
defendant. The plaintiff claimed about 
Rs, 8,000 in his plaint, but the learned 
Bubordinate Judge disallowed some items 
and passed a decree for Rs. 3,000 odd. The 
plaintiff has filed the present appeal. 

In the District Oourt of Tinnevelly 0, 
P. No. 4l'of 1814 was filed by one 
Muthiah Pillai, the brother-in-law of 
the defendant, for the purpoee of getting 
a guardian appointed, under the Guardians 
and Wards Act, of the person and property 
of the defendant, who was then 12 years of 
age. Among the respondents to thatpeti- 
tión were Subramania Pillai and Satyanada 
Pillai whose names alone are important 
having regard to the facta with which we 
haveto deal, The defendant was the adopt- 
ed son of one Manickavasa Pillai who 
had died previous to the petition and Sub- 
ramania and Satyanada were the defend- 
ant’s brothers in his natural family. In 
September 1914 an order was made by the 
Court appointing Subramania the defend- 
ant’s dian under the Act. In August, 
1915, Subramania applied to the District 
Oourt under the same Act for permission 
to borrow Rs. 4,000 on the security 
of the immoveable property of the 
minor. Certain affidavits were filed in 
support of that after 
notice to all 
the Judge granted on the 24th September 
1915, permission to execute a mortgage dee 
and raise the sum mentioned. The draft 
of the proposed bond was submitted to the 
Court and it was approved; the engrossed 
bond was then produced and seen by the 
Court. It was directed to be registered 
and after registration it was again produced 
before the Cotirt and there the matter ended. 
I may remark that the learned Judge also 
sanctioned the compound interest pro- 
vided for in the ‘bond, the mortgage-bond 
having deviated in this respect from the 
afüdavits filed, The record of what took 


application and 


the parties to the petition” 
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BE B 
place in the District Oourt shows very 
clearly that not only were the terms gener- 
ally ‘approved by the District Judge but 
that the actual bond itself was perused by. 


The, 
Rs. a. p. Ue 
(1) 751 '6 1l due to the plaintiff in res“ 
i pest ofa promissory note,’ 
dated the 29th December, . 

1813 (Ex. O-1). Ue 
(2) 987 12 9 due to the plaintiff in res- 
pect of the promissory 
note dated 12th February 
1914 (Ex. O-3). | 
(3 611 6 1 dueto the plaintiff in res- 


' him and received his sanction. 


The mortgage-deed is dated 99th 
témber, 1915, and is marked Ex. O. 
consideration is made up of aix items. 


poot of a promissory note 
ated 1 March 1914,. 
Ex. C-5). 


l ( 

(4) 606 6 3 dueto the plaintiff in res- 

: Deos of a promissory note 

ated 6th April, 1914, 

(Ex. 0-6), 

(5) 1,037 7 3 amount retained with the 

mortgagee for payment to 
Satyanada. This amount. 

represents the principal of 

Rs. 875 borrowed by Sub- 

ramania between 21st Janu- 

ary, 1914, and 13th March, 

1914, from Satyanada and 

interest thereon, 
5 8 9 amount received in cash 


(8) 
from mortgages, 





4,000 0 0 

The particulars set forth above show that 
excepting the trifling sum of Ra. 5 odd, the 
balance had been borrowed by Subramania 

revious to bis appointment as guardian. 
This 18 a very important fact. Another very 
material fact is that the first four sums had 
been borrowed from the plaintiff himself. 
These two circumatances have an important 
bearing upon the iseue to be decided in 
this case. The evidence in the case dig- 
closes that Subramania was acting as the 
minors de facto dian before his ap- 
pointment by the .District Court. On the 
14th of April, 1914, he filed in the guardian- 
ship petition a statement of account (Ex. 2) 
showing his dealings with the minor's 
estate. On that date he had not been 
appointed guardian but for all “practical 
purposes he treated himself as the guardian 
ofthe minor. Jn reciting the particulars 
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ót the consideration I have mentioned four 
promissory notes. Of these Exs. C-5 and O- 
6 (items Nos, 3 and 4) were executed by Bub- 
ramaniadescriling himself as the defendant's 


adi e The other two promissory notes. 


O-1 and O-2 (items Nos. 1 and 2) were 
executed by Subramania in his personal 
capacity. This is an important point of 
difference and the learned Subordinate 
Judge has found for the plaintiff to the 
extent of the amounts covered by Exs. 0-5 
and C-6. The rest of the claim has been 
disallowed on the ground that the amounts 
which go to make up the balance of the 
consideration were not proved to have been 
borrowed for the minor's benefit. 

Ishall now consider the evidence in re- 
gard to each of the items Nos. 1, 2 and 5 and’ 
state my conclusions, 

I shall first take item No. 5, Rs. 1,037-7-3. 
In dealing with this item, the learned Judge 
has based his finding on conjectural opinion 
ignoring proved facts and positive evidence. 
P. W. No. 1, the plaintiff's agent, and 
P. W. N. 2 Subramania himself support 


the plaintiff by giving direct evidence on , 
the point. Sho poe the mo e-bond 
was executed, Subramania and Satyanada 


called at the plaintiff's place and the money 
was paid to Satyanada on 2nd November, 
1915, in accordance with the directions in 
the bond. Satyanada then passed a receipt 
in the name of Subramania (Ex. O-7) and 
the latter made an endorsement upon it 


and handed it to the plaintiff. The account ° 


books of the plaintiff confirm this version. 
We have looked at these books and there -is 
not the slightest suspicion attaching to 
them. The learned Judge has given no 
valid reasons for rejecting this evidence 
but has acted on mere suspicion and, as I 
have said, on speculative reasoning. The 
fact that Ex, O-7 was made out in the name 
of Subramania and not in the name of the 
plaintiff, is said to be suspicious. I am 
unable to follow this argument. The next 
fact against the plaintiff is said to be, that 
. Batyanada himself owed some money to 
the plaintiff on the date in question and 
that it was not likely that the plaintiff 
would make a payment toa person from 
whom money was due. This reasoning is, 
however, opposed to the learned Judge's 
finding that he believes that the plaintiff 
made payment but that it was made to 
Subramania and notto Satyanada. If the 
plaintiff was prepared to pay the amount 
what did it matter to whom he paid it? 


.of day. The whole story 
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Great reliance is placed by the defence 


$ 


upon Ex. 7. It is a small sheet of paper.’ 


containing some pencil entries. I must 


state a few introductory facts to explain ' 


this exhibit. The defendant was married 
in August 1919. In 1921 Subramania was 
removed from guardianship and one Kum- 


aravelu, the defendant's father-in-law, was ` 


substituted as his guardian in the place of 
Subramanis. I may add that Kumaravelu 


is the defendant's guardian ad litem in this’ 


suit. The retiring guardian handed certain 
pros belonging to the minor's estate to 

uthusami, D.-W. No. 8, The latter is a 
Pleader and the father-in-law of Kumaravelu 


2 


It is said that Ex.7 was discovered among , 


the bundleof papers so handed. The de- 
fence relies npon the first item in Ex. 7. It 
is alleged that it showed that Satyanada 


had been paid offon the 7th April, 1915, > 


long before the date of the mortgage itself, 
If this case is true it follows that the pay- 


ment spoken to by the plaintiff is false, . 


The very foundation of the learned Judge's 


argument has been shown to be unsound. . 


The entry does not show that the debt in- 
curred by Subramania on behalf of the 
minor was paid off. It shows just the 
contrary that that amount was expressly 
reserved for future payment. Muthusami, D, 
W. No. 3; says in his evidence that he had 
heard’ from Satyanada himself that the 


amount due to him had been previously 3 


paid off. Still, we find that this Satyanada 


'has not been examined. D. W.No. 3 pro- 


fesses to have heard this about the year 
1919, Ifthis was true, one would expect a 


reference to this incident in Ex H-1, dated . - 


lst August, 1921. Although the defendant's 
liability is disputed in general terms, no 
specific reference was made to the amount 
having been previously paid off. The 
matter does not rest here. In his written 
statement filed on the 7th January, 1922, 
this particular allegation was not made, 
Then in regard to Ex. 7 Muthusami deposes 
that he discovered it a month after the 
written statement was filed. This story is 
improbable. Granting that Ex. 7 was dis- 
covered only after the written statemént 
was filed, there is no sufficient reason given 
for failing to fileitin Court on the date 
fixed by the Court for the filing of docu- 
ments. But what we really find is, that no 
one..hears of this document till practically 
Subramania was in the witness-box, and 
then, it, for the first time, sees the light 

ing this 
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Ex.7 seems extremely suspicious and the 
learned Judge has completely failed to 
a Dees this aspect of the case. There is 
Btill another very important factor which has 
not been noticed by the Jud In Er. E, 
(a statement of account filed by Subramania 
in the guardianship petition on the 31st of 
March, 1916) there is a specific entry of pay- 
ment of interest on this sum due to Batya- 
nada, If the principal had been already 
paid off it is impossible to conceive that 
interest was subsequently paid. 

Is now pass on toitem No. 1 On 18th 
October 1913 Subramania borrowed from 
the plaintiff Rs. 300 under the promissory 
note(Ex. O-2). 
Subramania borrowed a further sum from 
the plaintiffand gave a consolidated promis- 
gory note for Rs. 600 (Ex. C-1), 

The particulars of item No. 2 may algo be 
briefly set forth On the Ist May, 1913, Sub- 
ramania borrowed Rs. 600 from the plaint- 
iffand executed in his favour a promissory 
note: (Ex. O-4.  Bubramania borrowed 
again from the plaintiff & further sum of 
money on 12th February, 1914, and executed 
a consolidated promissory note for Re. 800 
(Ex-C. 3). ` 

I gather from the judgment of the lower 
Court that these two sums were disallowed 
on the ground that in executing the pro- 
missory notes Subramania did not describe 
himself asthe minor's guardian, and that 
this fact was sufficient to give the plaintiff 
notice, when he took the mortgage-bond, 
that these amounts were not utilised for 
the minor's benefit. 

1 have discussed the evidence at some 
length in order to show that although some 
vague charges have been made against the 
plaintiff, there is no proof of either fraud, 
collusion or any other kind of underhand 
dealing on his part. Indeed no attempt 
has been made to substantiate any such 
charges. 

On these facts, is the plaintiff not en- 
titled to a deoree for the whole amount 
claimed? ‘The ordinary rule of law is that 
the purchaser should establishthe validity 
of the alienation by showing either that it 
was made for a purpose binding upon the 

-minor or that he (the purchaser) acted with 
due care and caution after making reason- 
able enquiry. [See Hanuman Persaud 
Panday v. Babooee Munraj Koonwaree (1)]. 
aii M. LA. a '18 W, R. 81n; Sevestre 253m; 2 
(P 63 Q. J. 39;1 Bar, P. O. J. 553; 19 E. R. 147 
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What then is the effect of & asnotion 
ven under the Guardians and Wards Aot. 
ys. 29 ofthe Act the guardian is for- 

bidden to enter into certain transactions 
without the previous permission of the 
Oourt. Section 30 enacts that a disposal 
of immovesble property in contravention 
of 8, 29 is voidable at the instance of the 
minor. Section 31 laya down that the per- 
mission shall not be granted except in case 
of necessity or for an evident advantage 
to the ward. Unders. 47 an appeal lies to 
the High Court from an order of a Dis- 
trict Oourt refusing permission toa ar- 
dian to do an act under 8.29. .The effect 
of s. 48 is, that an order granting permis- 
sion under s. 29, if not set aside in revi- 
sion by the High Court, is final and cannot 
be contested by & suit or otherwise. 


What is the effect then of an alienation 
by a guardian made with the sanction of 
the Court? The answeris to be found in 
the judgment of their Lordships of the 
Privy Oouncil in Gangapershad Sahu v. 
Maharani Bibi (2). This is what they say:— 

“Their Lordships think that when an 
order of the Court has been made autho- 
rising the guardian of an infant to raise a 
loan on the security of the infant's estate, 
the lender of the money is entitled to trust 
to that order, and that he is not bound 
to enquire as to the expediency or neceasity ` 
of the loan for the benefit of the infant's es- 
tate. lfany fraud or underhand dealing ia 
brought home to him that would be a 
different matter; but, apart from any charge 
of that kind, their Lordahips think he is 
entitled ito rest upon] the order," Their 
Lordships then proceed to remark “it is 
sufficient for the plaintiff tossay: ‘I have got 
the order of the Oourt.'" These words are 
clear and unequivocal. Let us look at the 
reason of the thing. The Legislature has 
cast upon the Oourt the duty of enquiring 
whether the transaction is beneficial to the 
minor. No sanction can be granted unless 
the Court is satisfied that itis, The lender 
or the purchaser is no longer harassed by 
doubts as to the character of the transac- 
tion. He looks at the order authorising 
the mortgage or the sale. An orderof a 
competent Court is produced tohim and 
he is not entitled to act upon it? The 
very object of the sections to which I have 
referred, isto safeguard the interests of 


(8) 11 O. 379; 18 L A. 47; 4 Bar. P O. J. @21; 9 Ind. 
Jur. 158; 5 Ind, Deo. (s. s.) 101 (P. 0). 
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the minor, A transaction is not authorised 
unless the Court comes -to the conclusion 
that itis for his benefit. 
of view of the’ guardian if he honest-, 
ly and frankly tells the Oourt the circum- 
stances whith has led to his application 
he will have performed his duty and aa. 
he does not trust to his own judgment but 
to’ the judgment of the Court, he can rely 
` upon the sanction in any proceedings that. 


may betaken at some future time against: 


. From the point of view of the pur- 
chasér, his title to the property stands on 
a better.footing than if there had been no 
sanction as the queetion of the beneficial 
nature of the transaction cannot be re-open- 
ed. This incidentally benefits the minor, 
as a fair price can be obtained for his pro- 
perty. I understand this to be the princi- 
ple underlying the sections to which I 
have referred and the decision of the Privy 
Council unambiguously declares that this 
is the effect of those sections. It is quite 
a different matter, of - course, if the alienee 
is proved to be a party to any fraud or 
collusion and the proposition contained in 
the judgment of the Privy Council is made 
expreebly subject to this reservation. If 
further authority is needed for this posi- 
tion, I-need only refer to Rameshwar Singh 
Bahadur v. Dhanpat Singh (3) and Akhil 
Chandra Saha v. Girish Chandra Saha (4). 
But the defendant relies ey upon 8 
case. of this Court in Nallaka Y enkataswa- 
mi v. Rugum Viranna dud decided by 
Spencer and Ramesam, J In that case 
it has been held that the effect.of the sanc- 
tion is merely to shift the onus of proof, 
whereas, ordinarily it is for the alienee to 
show that the transaction is binding, the 


„tained, upon the minor to show that the 
transaction is not bindin ing. Spencer, J., re- 
lies upon Sythar Chund v. 

(6). and Jugul Kishori Chowdhurani v. 
Anunda Lal Chowdhuri (7). As regards the 
former of these two cases it is sufficient 
to say that it was decided before the Privy 


Council in Gangapershad Sahu v. Maha-. 


rani Bibi (8). Apart from that, thé obser- 


3) 5 Ind. Ces. 334; 110. L. J. 197. 
44r Ind. One Y 210. W. N. 884. 
65 Ind. Cas. 964; 45 M. 439; 15 L. W. 373; . 42 

x T. J. Petr © N. 357; A. L R. 1022 Mad. 


185; 31. M 
; b Ind. Jur. 200; 5 O. L. R. 374; 3 Ind, 


-- (0 8 C. 38 
DE 
m) j 11 Ind. Deo, (x. &) 383, ` 
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From the point: 


. cannot be regarde 
rega 
. dhurani v. Anunda Lal Chowdhuri (7) the 


Dulputty Singh . 
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vations of Garth, O. J. in Sikhar Chund 
v. ; Dulputy Singh ( (8) show that he under-. 
stood w as interpreted subsequently 
by the Judicial Committee. Though some 
observations in his judgment may give 
apparent support to-the contention of the 
defendants, the jademêni taken as a whole’ 

d as an authority in their ` 
favour. In rd to Jugul Kishori Chow- - 
second case relied on by Spencer, J., it ' 
must be noticed that it is a case of specific - 
performance of a contract: where entirely 
different considerations would apply. _Al-~' 
though the contract may have been sanc- ' 
tioned under the Guardians and Wards 
Act, so long as it.has not been actually - 
carried out, it is certainly open to thé ‘ 
Court to examine, when a suit is brought « 
for that purpose, whether it will be to the . 
advantage of the minor that it should be 
specifically. enforced. Spencer, J.s judg-^' 
ment, it must be noticed, .doea not refer to 
the Privy Council decision. Bo far as ` 
Ramesam, J.'s. judgment is concerned, that: 
learned Judge - distinguishes the Privy E 
Council caseon the ground that it relatés . 
to &mortgage whereas the case with which 
he was dealing relates to a sale. With 
the utmost deference, this fact, in my- 
opinion, does not in principle make a 
difference, 


Tam disposed to hold, differing dir i 
Nalaka Venkataswami v. Rugum Viranna ` 
(5) that where an alienation has been made : 


' with the sanction of the Court, the alienee | 


can rely upon it and the alienation must 
be upheld unless the alienee has been, a 
party to a fraud or collusion or has been © 


burden is, where the sanction has been ob- ` guli or any underbAnd: Gon inge, 


Applying this rule, I have no hesitation : a 
in deciding that the plaintiff is entitled: 
to a decree for the full amount claimed, - 
It only remains forme to say a word in 
regard to items Noe. l and 2. The pro- 
missory notes, as I have said, were exe- 
cuted by Subramania in his personal capa- 
city and not asthe minor's guardian. At: 
their inception, therefore, these debts were . 
the personal debts of Subramania. The- 


-~ plaintiff was not thus called upon, when 


the debts were incurred, to make any jn. . 
quiries regarding any benefit or advantage | 
accruing to. the-minor. When the mort-. 
ge was taken, the plaintiff in regard to 
these debts, was in the position not of the , 
mjnor's creditor but ofg stranger. He wag 
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then shown the sanction and -what mean- 
ing did it convey- to him. It may 
be described ‘in. some such words “A 
cerfain sum had been raised by Bubra- 
mania acting for himself from the plaint- 
iff, Subramania was able to convince the 
Oourt ‘that this sum had been spent for 
the benefit of the minor, The Court being 
so convinced, has, by the order of sanction, 
authorised Subramania to reimburse him- 
self to that extent and for that purpose 
to borrow on behalf of the minor an 
amount from the plaintiff." This is the 
effect of the sanction order and the plaintiff 


was perfectly justified in trusting to and act- . 


ing upon that sanction. 


king at the case from this point of. 


view, it is immaterial whether it has or has 
not been made eut that the sums were actu- 
ally raised or utilised for the minor's beneflt 
or for purposes binding upon him. I 
express no opinion as regards Subramania's 
liability to the minor. hether he misled 
the. Court or not when he obtained the 
sanction is a question with which we are 
not concerned. It cannot be denied that 
he was not as frank as he might have been, 
in affidavits filed in sypport of his appli- 
cation for sanction. But this is a question 
entirely foreign to the present enquiry. 
There is one further point which remains 
to be noticed. It has been contended by 
the defendant that the sanction obtained 
is not valid as it does not recite, as 
required by 8. 29, the necessity for the 
loan. In my opinion, this defect is 
nothing more than & mere irregularity and 
does not render the sanction invalid. 
As has been pointed out in Rameshwar 
Singh Bahadur v. Dhanpat Singh (3) the 
Court must be treated as having adopted 
the grounds set forth in the petition and the 
affidavita and although the grounds are not 
reproduced in the order, the clear effect is 
to base the order upon those grounds. The 
fact that the grounds are not specifically 
referred to in that order cannot make it in- 
valid. Buddhoo v. Sheo Charan (8) takes the 
B&me view. This contention, therefore, is 
overruled. In the reault, the decree of the 
lower Court is modified and there shall be 
a mortgage-decree in favour of the plaintiff 
for the entire amount claimed in the plaint 
with intereat as provided for in the mort- 
e-bond and costs throughout. Time for 
emption is three months. 


82 Ind. Oas. 328; 22 A. L. J. 851; A. L R. 1904 
LIL 875; L. R. 6 A. 728 Olv.; 47 4.8, 
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‘of the minor. 


CEB 


Reilly, Ji—I agree. If à man takes a 
mortgage on the property of a minor for: 
whom no guardian has been appointed or 
declared under the Guardians and Warda 
Act, what is-required of him before he can 


~- succeed in asuit on his mortgage? It is sufi- 


cient if he shows that he acted 1n good faith 
and that he has satisfied himself by reason- 


: able inquiry that the advance was required 


for the necessities or for the clear benefit 
If a man proposing to take - 
a mortgage on the property of a minor ` 
finds in the course of his inquiries that a 
uardian has been appointed under the 
uardians and Wards Act and that that 
uardian has obtained the sanction of the 
istrict Judge for the proposed mortgage, 


- what further enquiry are we to require of 


him? 'Theminorin such a case is a ward 
ofthe Courtand the duty of the Distriot - 
Judge to guard the minor's interests is- 
higher, far higher, than the mortgagee's. 
Is the mortgagee to sit in judgment on the 
order of the District Oourt and to enquire 
whether that order was made upon suffi- 
cient ground? I think such a position 
would be entirely unreasonable, and for 
that view we have the very highest author- 
ity. I venture to repeat the words which 
my learned brother has quoted in his judg- 
ment from Gangapershad Sahu v. Maharant 
Bibi (2): “Their Lordships think that, when : 
an order of the Court has been made 
authorising the guardian of an infant to. 


raise a loan on the security of the infant's - 


eatate, the lender of the money is entitled : 
to trust to that order, and that he is not 
bound to enquire a8 to the expediency or 
necessity of the loan for the benefit of the 


| infant's estate." Now that is perfectly plain 


and unequivocal, and it. is not suggested - 
that the new Guardians and Wards Act has 
made any change in the law since that pro- 
nouncement. Our attention-has been drawn 
to the fact that there is a case of this Oourt ' 
in which the principle of that decision of 
the Privy Oouncil was not strictly followed. 
That is Nallaka Venkataswami v. Rugum . 
Viranna (5). Itis true that this Madras 
case was one of a sale while the case before 


the-Priyy Council was one of a mortgage: '' 


but I find it difficult to see that there is 
any real distinction in principle in this . 
mitter between a sale and a mortgage. 

With very great respect I find it imposible 

to follow the decision of the learned Judges 
in Nallaka Venkataswami, v. Rugum - 
Viranna (5), 80 far as it is to the effect that 
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the sanction of the District Judge in such 
a case is not a complete protection to an 
alienee who actd'in'good faith, saving him 
from the necessity of pressing his inquiriea 
further. In his judgment Spencer, J., does 
not mention this very important decision 
of the Privy Council, and I gather that.the 
other learned Judge, Ramesam, J., though 
he refers to the Privy Council decision, 
would have hesitated to depart from it if 
the case before him had been one of a 
mortgage. I may mention that Mr. 
Muthiah Mudaliar for the defendant has 
stated explicitly before us that he does not 
suggest that the plaintiffin this case was & 
party to any fraud in obtaining the sanction 
of the District Judge. i 

There is one pecaliarity of this case to 
which I must refer. It appears that part 
of the consideration for the mortgage now 
in question was not money advanced 
directly to the guardian for the minor's 
estate but money which had been advanc- 
ed long before the date of the mortgage to 
the guardian himselfon his own responsi- 
bility without any referenoe to the minor's 
estate. Ifa mortgagee, in whose case the 
District Judge has sanctioned the mort- 
gage of & minors property for a certain 
amount, instead of advancing that amount 
to the guardian sets off part of it against 
a debt incurred already by the guardian on 
his own responsibility and not as guardian, 
then in an ordinary case there will be & 
very heavy burden on the mortgagee to 
show that heacted in good faith and that 
he really pursued inquiries sufficiently far 
to satisfy him that that debt was one for 
which the minor's estate was ultimately 
liable. Fortunately for the plaintiff in this 
case, wa cannot require him to discharge 
any such burden in respect of the two items 
. of consideration representing loan to the 
guardian on his own „responsibility, because 
it appears that the facts pee. those 
two loans were placed before the District 
Judge. Those items of consideration are 
' fully described with the information that 
they represent loans taken by the guardian 
on his own responsibility in the mortgage 
deed itself, and the records show that the 
draft of the mortgage-deed was laid before 
the District Judge and approved by him, 
' g procedure which is not always adopted 

lied the District Judge sanctions mort- 
gages jn such cases. The plaintiff, it 


appears to me,: therefore, is entirely pro- | 
gacted in this ĉase from any such necegeity , 
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of pushing his inquiries behind the District 


. Judge's sanction or showing that he acted 


in good faith in adjusting those loans, 
which had been made to the guardian 
personally, against the mortgage amount. 
I may add that it has been urged before us 
that the District J WE order sanctioning 
the.loan was invalid, becaüse it did not 
recite the necessity which he found for the 
mortgage as required by s. 31 (2) of the 
Guardians.and Wards Act. In regard to 
that all that I think necessary to say is that 
it has been decided in Rameshwar Singh 
Bahadur v: Dhanpat Singh (3) and Buddhoo 
v. Sheo Charan (8) that, even where the 
District Judge does not recite the necessity 


. Specifically in his order of sanction, if the 


record shows that the affidavits or the 

petitions before him set out the necessity 
clearly and he says ‘sanction granted’ or 
words to this effect, we may read into his 

order the necessities and reasons alleged 

and presume that he adopted them. In^ 
this case there is no reason whatever to 
suppose that the District Judge did not 

inquire into the matter as carefully as was 

necessary and apply: his mind to it and 

adopt the reasons and necessities alleged 
before him in the affidavite filed in the 

matter. 

I agree that the appeal must succeed and 
that orders should be made as proposed by 


my learned brother. 
y. N. Y. Appeal allowed. 


LAHORE HIGH COURT. 
MISOBLLANBOUS First OrvinL ÁpPmíL No, 1018 
or 1926. 

November 9, 1926. 

Present :—Mr. Justice Jai Lal. 
HUKAM OHAND-—APPBLLANT 
vertus 
GANGA RAM AND OTHBRE—HBSPONDBNTS. 

Provincial Insolvency Act (V of 1920), ss. 24, 20— 
Debtor denying petitioning creditor's debt-—HEnqury by 


Court. 
Where a creditor applies for adjudicating his debtor 


as an insolvent, if the latter denies the debt nega 
the petitioning creditor to be due to him, the - 
existence of such debt. non col. 2. 
Mohr Bingh v. Lonkra Mal (1), dis ished. 
Miscellaneous first appeal from an order. 
of the District Judge, Jullundur, dated the 


12th February, 1926,, .  - a 


[991 C. 1927]: 


‘Lala Badri Dae, R. B., for the Appellant. 
Mr. Mehr Chand Mahajan, for the Re- 
spondent. . 
JUDGMENT.—The appellant Hukam 
Ohand presented & petition of insolvency 
inst four brothers, Ganga Ram, Hukam 
Ohand, Girdhari Lal and Ram Rattan 
alleging that they all owed him a debt o 
about Be. 28,000 in round figures and that 
to the beat of his belief they owed Rs. 4,000 
to other creditors, that their property. was 
worth about Rs..15,000 and that they had 
committed an act of insolvency imasmuch 
as they had fraudulently transferred some 
of their immoveable property to different 
persons mentioned in the petition. 


On the date of the hearing of the petition 
Hukam Chand respondent did not appear 
but an objection in writing was raised on 
behalf of the other respondents that no 
debt was due from them to the petitioners 
and that they werenot joint with Hukam 
Ohand and were not therefore, liable for the 
money due from him to the appellant. 
They claim that the petitioner should be 
directed to prove his status as their creditor 
by a civil suit. 

The learned District Judge dismissed the 
petition holding that it could not be granted 
until the petitioner had provediin a regular 
suit that the sum claimed by him was due 
to him. In the opinion of the learned 
District Judge the petitioner was evading 
ihe payment of proper Oourt-fee on a 

laint ina regular suit and was using the 
urt to hold a summary enquiry to get 
an order that the debt was due. 

The petitioner Hukam Ohand has pre- 
sented this appeal and it is contended on 
his behalf that the order of the District 
Judge is opposed to the expreas provisions 
of.sa, 24 and 25 of the Provincial Insol- 
vency Act. Section 24 (1) provides that “on 
the day fixed for the hearing of the peti- 
tomiho Court shall require proof (a) that 
the creditor ig entitled to present 
the petition". Section 25 provides “that in 
the case of a petition presented by a 
ereditor, where the Oourt is not satisfied 
with the proof of his right to present the 
petition it shall dismiss the 
petition". Itis contended that these two 
sections clearly contemplate an enquiry by 
the Insolvency Court into the right of the 


petitioning creditor to present the pn - 


and that one of the necessary qualifications 


of that right is the existence of a debt 
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of Rs. 500 or more payable to the petis 
tioner by the alleged insolyent. 

In my opinion the contention of the 
learned Counsel is correot.. The Act does 
contemplate an enquiry by the Court aa 
to the existence of the debt, otherwise an 
debtor may defeat the creditor's insol- 
vency petition merely by denying the eris- 
tence of the debt claimed by the petition-- 
ing creditor and thereby frustrate the 
whole object of the petition to the great 
detriment to the intereat of the oreditors. 

The learned Counsel for the respondents - 
cited Mohr Singh v. Lonkra Mal (1) but that 
judgment relates to a case under the Pun- 
jab Laws Aot, the corresponding provisions . 
of which were different to the Provincial 
Insolvency Act. In the reported case the 
learned ag ds appear to have followed 
the English Law. No other ground is other- 
wise stated for the view that "the ordinary 
rule is that if a question of disputed 
liability arises in the course of insolvency 
proceedings: under the Punjab. Laws Act, 
it is not to be adjudicated upon by the 
Court of Insolvency, but left to the Civil 
Courts to determine in the ordinary way,” 

In the English Statute and inthe Act . 
which governs cases of insolvency peti- 
tions in the Presidency Towns express pro- 
visions are contained conferring powers on 
the , Insolvency Courts either to determine 
the disputed questions themselves or to stay 
(but not to dismiss) the insolvency pro- 
ceedings pending decision of such ques- 
tions by the ordinary Courts after com- 
plying with certain procedure relating to 
taking of security, etc, from the debtor, 
but there is no similar provision in the 
Provincial Insolvency Aot. ! 

I hold, therefore, that the view of the 
learned District Judge is wrong and that 
he was bound to make enquiry as to the 
right of petitioning creditor to present the 
petition which included an enquiry as to.the 
existence of the debt alleged to be due to 
him. | 


I accept this appeal, set aside the order 
of the District Judge and remand the case 
to him for decision on merits. The costs of 


“this appeal will abide the result. 


R. L. Appeal acce 
(1) 181 P. R. 1888. pied. 
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MADRAS HIGH COURT. . 
SaGoND Civit, APPBAL No. 1842 or 1923. 
August 16, 1926, 
Present :—Mr. Justice Devadoss. 
NEELAKANTAMIER--Pt1AINTIFE 
—AÁPPBLLANT 


A versus 
OHINNUAMMAL AND OTABRS—DHFRNDANTS 


— RASPONDANTS. 
Limitation Act (IX of 1908), s». 7—Suit by minor 
Teversioner to set aside alienation by widow—HEzrist- 


“ence of adult reversioners—Period of minority, whs- 


ther can be counted. 

The right of a reversioner to set aside ań aliena- 
tion by a Hindu widow is an exceptional one and 
cannot be considered as & right in pro which 
the reversioner can assert on date of alienation. 

A suit by a reversioner is of a representative cha- 
racter and the result of (such a suit, if properly fought 
out, would bind all the reversioners. 

Section 7, Limitation Act, has no application to the 
case of suita by reversioners to set aside alienations of 

owners. 

A reversioner who was a minor on the date of an 
alienation by a Hindu widow brought a suit within three 
years after a majority but more than 12 years 
after the date of alienation, to setit aside, There were 
adult reversioners who could have brought such a suit 
in tim. 


Held, thats. 7, Limitation Act, had no application 
and the perlod of minority could not be counted in 
favoar of the plaintiff : 


C. Varamma v, Madala- Gopaladasayya 
(1), relied on. l : 
Jawahir Singh v. Udai Parkash (Y), distinguished. 


Second appeal against a decree of the 
Oourt of the Additional Subordinate Judge, 
Tinnevelly, in A. B. No. 52 of 1923 (A. B. 
No. 741 of 1922 or the file of the District 
Court, Tinnevelly) preferred inst that 
of the Court of the District Munsif, Am- 
basamudram, in O.S. No. 07 of 1921. 

Mr. B. Sitarama Rao, for the Appellant. 

Mr. T. M. Ramasawami Iyer, for the Res- 
pondents. 

JUDGMENT.—Theonly point in this 
gecond appeal is one of limitation. Both the 
lower Courts hgve dismissed the plaintiffs 
suit on the ground that it is barred by 
limitation. The plaintiff brought this 
suit within three years of his attaining 
majorityto set an alienation made by a 
Mmitedowner. At the time of the aliena- 
tion he was,an infant, and there were two 
persons, one his brother and another a cousin, 
who could have challenged the alienation, 
They did not choose to challenge it'and the 
plaintiffs suit is more than 12 years after 
the date of the alienation. Mr. Sitarama 
Rao for the*appellant contends that s. 7 
of the Limitation Act appliesand inasmuch 


‘as the plaintiff had a cause of action on 
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the date of the alienationand as he wasa 
minor at the time he could not have given 
a discharge till he attained majority and, 
therefore, the period of minority should be 
counted in his favour. Section 7 does not 
apply to the case of reversioners. The whole 
body of reversionera cannot give a dis- 
charge or in other words cannot declare 
that an alienation is valid. No doubt, if 
they join in or agrée to the alienation it 
may be evidence of the alienation being 
for purposes which could bind the rever- 
sion, butas a body .cannot declare that an 
alienation is valid. That- being Bo, s. 7 
which applies to cases where persons, who 
could give a discharge could not do so on 
account of incapacity such as lunacy or 
minority or some such thing could not 
apply to this case. This case, I think, is 

verned by the principle of the decision in 

hallagundla Varamma v. Madala Gopala- 
dasayya (1). In that case, the question was 
whether reversioners born after the date 
of the alienation had a right to bring a 
suit, The principle applied by the learned 
Judges wasthat the suit by a reversioner 
is of a representative character and the 
result of such suit if properly fought out ` 
would bind all the reversioners. Mr. Sita- 
rama Rao distinguishes that case from the 
present on the ground that in this case the 


_plaintiff had a cause of action on the date: 


of alienation. No doubt,if the widow had. 
died on the date of alienation he along 
with the two others would have become 
entitled to the property. But the question 
is not whether he could have sued. The 
question is whether the reversioners' who 
could have sued within 12 years ought to 
have sued. The result of their suit would 
have bound the appellant and, there- 
fore, when the body of reversioners who . 
could have brought a suit did not bring 
a suit, time must be counted from the date 
of the alienation. The recent case of the 
Privy Council reported as Jawahir Singh 
v. Udai Parkash (2) does not apply to the 
present case. In that case the alienation 
of the son's share by a father was chàl- 
lenged. Their Lordships held that the 
minor could bring a suit within three years 
after attaining majority. In that case the 


(1) 48 Ind. Oas. 202; 41. M. 659; 35 M L. J. 57; 24 
M.L T. 115; 8 L. W. 82; (1918) M. W. N. 

@) 98 Ind. Cas. 216; 48 A. 152, 24.4. L. 
L R. 19:6 P. O. 16; (1936) M. W. N. 197; 50 M. 
344; 30. W. N. 385; 43 1 


W. 
; C. L. J. 
888; 28 Bom. L. R. 851; 53 LA 36 (P. 0), 
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minor's share was actually transferred and 
as he could not have brought a suit till he 
attained majority limitation did not run 
against him till he attained majority, and 
the suit having been brought within three 
years it was held not barred. Here there 
was no present rightin the plaintiff. On 
the date of the alienation his right was 
only that of a revérsioner and till the limit- 
ed owner dies his right no doubt was to 
bring a guit for a declaration which was an 
exceptional right given in the oase of alie- 
nations by Hindu or Muhammadan limited 
owners and this exceptional right which 
' gives only a right of suit cannot be con- 
sidered as & right in property which a 
person could assert on the date of the alie- 
nation. The case in Amrit Narayan Singh 
v. Gaya Singh (3) does not apply to the 

resent case. There a minor was to 

und by the act of the guardian when the 
minor himself was nota party to the pro- 
ceedings. Inthe result the second appeal 
fails and is dismissed with costs. 


v. N.Y. A dismissed. 

(9) 44 Ind. Oas. 408; 45 O. 500; 33 M. L. T. 141 
n, W. N. 409; 27 O. L. J, 296; 4 M. L J. 298; 4 
P.L. W. 331; 16 A. L. J. 265; (1918) M. W.N. 306; 7 
L. W. 581; 20 Bom. L. R. 546; 45 L A. 35 (P. O). 





MADRAS HIGH COURT. 
BROOND Orvin APPBAL No. 483 or 1023. 
Beptember 28, 1926, 

. Present :—Mr. Justice Devadoss. , 
BUSSA CHINNA REDDY AND OTRA&8— 
` PLAINTIFF8— À PPBLLANTS 


versus ; 
GANGAVARAM GOVINDA REDDI 
AND OTRH&G—DAFHNDANTS— RASPONDHNTI. 
0. P. O. (Aet V of 1008), s. 100, O. XLI r. £7— 
Refusal to admit additional evidence in appeal— 


appeal —1nterference. 


the lower Appellate Oourt. 
Vaithinatha Pillai v. Kuppa Thevar (1), followed. 
Indrajit Pratap Bahadur Sahir. Amar Singh (3), 


Second appeal a decree of the 
Court of the Bub inate Judge, Kurnool, 
in A. S, No. 33 of 1923 (A. B. No. 89 of 1922 on 
the file of the -District Court, Kurnool), 

referred against that of the Oourt of the 
District Munsif, Kurnool, in O. 8. No. 727 
of 1919. 

Mr. V. S. Naraeihmachari, for the Appel- 
lants. 

Mr, S. Doraiswami Ayyar, for the Re- 
spondents, 


ABADI BBGUM v. BIM KANIS ZAINAB. 
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JUDGMENT.—Thé only ground of 
appeal in this eaae ia that the lower Appel- ' 
late Court improperly refused to admit 
fresh evidence in appeal. This is not a 
ground upon which a second appeal is 
sustainable. It was decided in Vaithinatha 
Pillai v. Kuppa Thevar (1) "that where a 
lower Appellate Court refuses to admit a 
certain material document as additional 
evidence in the appeal under O. XLI, r..27, 
O. P. O., the High Court cannot interfere: 
in second appeal and hold that guch addi- 
tional evidence ought to have been admit- 
ted -by the lower Appellate Court" Mr. 
Narasimhachari for the appellant contends 
that the authority of this decision .is con- 
siderably shaken by the recent decision of 
the Privy Oouncil in Indrajit Pratap 
Bahadur Saht-v. Amar Singh (2). In that 
case this point was not specifically decided. 
The.point there was whether the Appellate 
Court was entitled to admit additional 
evidence and their Lordships of the Privy 
Oouncil held that it was open to the 
Appellate — Oourt for sufficient reasons 
to admit additional evidence, and fresh 
evidence was admitted before the Privy 
Council, That decision dées not in any way 
conflict with the deoision in Vaithinatha 
Pillai v. Kuppa Thevar (1). 

The second appeal fails and is dismissed 


with costa, 
Y. N. Y. Appeal dismissed, 
(1) 53 Ind. Oas, 274; 42 M. 737; 10 L. W. 1925; 87 M, 
bs; 26 M L. T. 246 


W.N.65 
(F. 


P 


L. W. 728; 25 Bom. L. R. 1358; 28 O. W, Ni 377; 39 
Q. L. J, 318 (P. 0). ; 


—— 


PRIVY COUNCIL. 
FROM THE PATNA Paa Court, 
November 1, 1926. 
:—Lord Atkinson, Lord Oarson 
and Sir John Wallis. ; 
Musammat ABADI BEGUM AND OTLHRS8— 
DsFaNDANTS—APPRLLANTS 


versus 
Musammat BIBI KANIZ ZAINAB 
AND OTHHsS—PLAINTIFF—RASPONDRENTS, 
Muhammadan Law—Wakt—Delivery of Lof 
Mutation of dirait asile oonsuiwting himself 
mutawalli, effect o etilor retaining benefit, illegality 
0f —W akt, ae E akan NE e cit 
pi e creation of a Taik under Muhammadan 
w, at any "dt 
; be very of possesalon cf (Ud 
thing dedicated. [p. 621, ool. 1] : 


to Arabi bhabi », Brot MANI ZAINAB, fog 1. 0. 1987] 
* Although it is impéesible for a settlor to hand over ]ower Courts have differed, it maybe men- 


possession as malik or owner to himself as mutawalli, ,: : A 
Ta On MA tha OOo e where he oonatitutea tioned that the plaintiff also attacked these 
himself the trustee, yet it is incumbent on him to transactions unsuccessfully on the ground 


give such possession as the case admits. [p. 875, ool. uar ma were DUE. Aboni by fraud 
a AÉ : without the knowledge of the settlor, who 

options and kaeh meena nb Showing is was incapable of understanding them, 
Sande shares possessi and' also on the ground that the wakfnamas 


wo be by mutation of names in the public regis- 1 [ 
. try. [ibid] ——— . AM were merely nominal transactions, but there 
is an essential condition to the validity of a wakf’\are conourrent findings of both Oourts 
that the wakif shall not retain any benefit for against the plaintiff on these isąues, and 


ae eee pn pedore a j^ és Bey have not been questioned before their 
ool. 3. rdships, 3 
Where a settlor under the colour of fixing his sa- On this appeal it has been contended 
tl ae RS a e a ka for the appellants that the Subordinate 
hat is assigned in the deed to future mutawalli udge was right in holding that the plaint- 
Gould reasonably be anelang to them the aki d ous not kangg ase her zn to sue as, 
invald. : , eirees o e deceased, and in rejeotin 
M is an entire departure from the principle that the plaintiffs contention that the vals 
„it is a condition of the validity of a wakf that the invalid. b h d d 
wakif should not reserve any interestin the endowed Were Inva. ecause the endowe landa 
property for himself to hold that where the wakif had remained gall along in the possession 
ne a portion of Sen dase ee of the settlor as owner. For the respond- 
as ; ; 
Sedmom dil glue tn mar ai, med was ontended that tho High Cour 
Him kee Hossen v. Mehrum Beebes (1), disent- and uiri mares rene ee the ae m 
. N were on the face of them, as they di 
The reservation of the right of the keng Ait draw not sufficiently divest the settlor of all 
money for his pilgrimage to Mecca or to o non- in tin th d d tiai 
wak involves a breach of the condition that teres in the endowed properties in ac- 
the ones must be entirely taken out of the wakif. red M us ox beacon ee the 
. seal a wW. con on was not speci- 
The rule that a settlor when mutawalli can take the fically pleaded, but was raised in tho 
he takes in his matawalli gener egation in the eleventh para- 
te savers SAPA as settlor [p. 074, col. 1) i graph of the plaint, that the wakf was not 
. Appeal from the judgment of the Patna valid under fhe British and Muhammadan, 
High Oourt (Mr: Justice Das and Mr, Justice ~ Law; and’ was covered by the concluding 
Adami) in panel tr ort IS portion of the sixth issue, 
". Na. 60 of 1919, e , jV. pets ; ; 
us idola aaa mer feriti mi, asi de an 
Mr. W. Wallach, for the A pellanta. ive their or agreeing with the 
De Gru B. Dube, to Towns Tor NGENE 
Monita La Pe TIGNA , for Anding of the High Court that it is suffi- 
the Respondents. | eie d icd he following genealogi 
JUDGMENT. ‘ table shows how the plaintiff traces her 
Sir John Wallis.—This ia an appeal Mr from Bibi Sonia, the grandmother 
from the judgment of the High Court of Ofthe deceased:— = 
Patna reversing the ‘decision of the Sub- t BIBI BONIA 
ordinate J ndee, and giving the 1st plaintiff 
Musammat Bibi Kaniz Zainab (hereinafter [E j 
referred to as the plaintiff) and the other | Fazalunnisse —— . Amesrunnissa. 
plaintiffs her assigns a decree as sole heiress : : ' : 
of one Musammat Asmatunnissa, who died q 


ves 


in 1910, for possession of certain lands in © Nawabunnlsae, Axixunnisss, ^ Asmetuniasa. 
kapeo of which that lady during her life- wareh aki ed mtha died 17th, „Jul 
time had executed three wakfnamas dated Mahsmad Homan 
the 15th February, 1882, the 7th December, ( l (he predeoes Bed 
1897, and 17th July, 1907, dedicating tham Sakat Hossain, Kanis Zainab, wife) 

to religious and charitable uges, and pro- died ee plaintiff. n 

viding for'the appointment of mutawallis, A smatunnissa usain 


Before coming to the points on which the j jian 


bug I. C. 1937] 
The defendants, in answer to the aver- 
yment in para. 2 of the plaint that the 


g Plaintiff was the daughter of Nawabun- 












nissa, uterine sister of the deceased, pleaded 
in para, 5 of their written statement, that 
it was not a&t all true that the plaintiff was 
the daughter of the deceased’s sister, and 
again in para. 7 that the deceased had no 
sister of her own named Musammat Nawab- 
ünnissa, “Bhe had only one sister named 
Azizunnissa, whose name is mentioned in 


|all the deeds of wakf." 


nother of his wives, Amnan Bibi, This 
further development may possibly have 
been due to the fact that the documents 
produced -by the plaintiff clearly establish- 
ed that Nawabunnissa was the daughter 
either of the deceased's mother Fazalun- 
nissa or of her sister Ameerunnissa, and 
that in either case the plaintiff as Nawab- 
unnisaa's daughter would be entitled to 
succeed in default of nearer heirs. How- 
ever this may be, their Lordships are of 
opinion that in coming to the conclusion 

t the plaintiff had failed to prove that 
she was the ska, jana of Nawabunnissa, the 
Subordinate Judge failed to attach due 


‘ "weignt to this aspect of the case. If the 
< plaintiff was the daughter of Amnan Bibi, 
- the evidence ‘suggests that the fact must 


have agcertained and 
'' Lordships agree with 


have 
the first, and that, if not, they could ily 
leaded it. ‘heir 
as, J., who deliver- 
ed the judgment of the High -Oourt, that 
the fact t they failed to do so greatly 
impairs the effect of the purely oral evi- 
dence by which they sought to prove this 
part of their case, 2 

As regards the plaintiffs witnesses, the 
false evidence given by them as regards 
the capacity of the deceased, no doubt, 
makes it unsafe to rely upon their evidence 
as to the pedigree without corroboration, 


but in their Lordships’ opinion the. conduct ` 


of the defence and the admissions of the 


* defence witnesses as to this part of the 


case which are referred to in the Courts 


` below go far to afford the necessary corro- 


* Oourt, 


boration, apart altogether from the docu- 
mentary evidence, which by itself, in the 
opinion of the learned Judges of the High 
sufficiently proves the fe ray ifs 
heirship, With this their Lordships will 
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now proceed to deal Exhibit 1 of the 6th 
April, 1851, a registered document the 
genuineness of which is not now question- 
ed, is a deed of gift Ly Bibi Sonia, the 
grandmother of the deceased Asmatunnisea, 
to “ Musammat Bibi Nawabunnissa, my 
daughter's eldest daughter, wife of Syed 
Ishrat Ali; who is admittedly the plaintifi's 
father. lt is said for the defendants that 
Bibi Sonia's daughter here mentioned may 
not have been Fazalunni the mother of 
the deceased, but her sister Ameerunniesa, 
The only daughter mentioned in the deed 
is Fazalunnissa, for whom & residence is 
reserved and by whom it was attested, and 
she would, therefore, appear te have been 
the daughter referred to. er, it is 
n dus that her f 
aughters. Nor does the f i 
an fof the defendants, that ii i de 
Ex. L Bibi Fasalunnissa had executed a 
power-of-attorney on behalf of herself and 
her two minor daughters Ázisunnisea and 
Asmatunnissa, the deceased, at all prove 
that she had not an eldest daughter Nawab- 
unnisea, who was then of age or married 
and ina position to aot independently, 
. However, as already pointed out, it is 
immaterial for the purposes of the case 
piesa ee pe awébunnisea was the 
r of FPazalunnigés " 
ea ssc, > or of Fasalun 
e next document, Ex, 3 of 9 
vember, .1851, executed by the eia 
father in favour of his wife Nawabunnissa 
and others, is only material 0 
that d wife Amnan Bibi, 
sugges mother, was th i 
mb papa Btamp paper of ti Veoh d. 
id ue TO the same 
which is admittedly ‘ganni 
hardly have been fa ad (o TUIS 


of ra Panag having regard to her pre- 
The next document, Ex, 9 of 12 
1856, a gift by. Nawabunnissa of PE " 
ofthe properties given her by her grand- 
mother under Er. 1 to the plaintiff, and 
one-half to the plaintiff's brother, is also 
evidence that the plaintiff was fhe daughter 
of Nawabunnissa, The defendants impagn 


^ 


sister Ameerunnissa . 
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the document on the ground that no pos- 
1 session under it was ever given to the 
y | laintiff, but that is equally true of the 
nd covered by Ex. 1, which has been 
shown to be genuine.- At Bibi Sonia's 
‘death these lands were still registered in 
her name, and on her death they were re- 
istered in the names of her two survivin 
ughters, Azizunnissa and the d 
Asmatunnissg. Their Lordships agree with 
the learned Judges that the plaintiff can- 
. not be expected to explain at thia distance of 
time why no effect "was given to these two 
documents of gift, one of which is admit- 
tedly genuine. 
'* Exhibit I was also attacked on the 
ground that the stamp endorsement shows 
that it was purchased for a tammasuk or 
"bond, and not for a deed of gift. Their 
Lordships are not disposed to attach much 
importance to this objection, and on the 
whole they have come to the conclusion 
that the plaintiffs -heirship is sufficiently 
eatablished by the oral and documentary 
evidance in the case. : 
Before dealing with the plaintiff's right 
to recover the properties included in the 
wakfnamas executed by the deceased, it 
will be convenient -to - refer to the law 
‘governing the question. The Muhammadan 
saw, which only allows a testator restricted 
powers of disposition over his property, 
‘contains no such restriction as regards gifts 
inter vivos but does nof recognise such gifts 
as valid unless possession 18 given to the 
donee. - This also applies to wakfs or gifts 
for religious or charitable purposes, at any 
rate among Shiahs. Further, in the case 
of wakfs or gifts for charitable purposes, 
the Shiah Law imposes a further restric- 
tion that the wakif or settlor shall not 
retain for himself any interest in the sub- 
ject of the gift, This restriction, for which 
reasons ofa religious character are sssign- 
.ed, undoubtedly operates as a.check on 
the creation of wakfs not from purely reli- 
gious -motives, but with a view of defeating 
the rights of heirs and transmitting the 
possession and control of the settlor’s pro- 
perty after his death to other persons in 
the character of mutawallis. It is notim- 
material to note in this connectionthat deeds 
now in question confer the office of mulawallt 
oü the brothers of the settlorg deceased 
husband and make provision for the office 
remaining in their families. This restric- 
tion is the, last of the four conditions aa to 
the validity of wakfa laid down in the 
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Buraya, the leading Shiah authority, as 
follows: “ (1) It must be perpetual; (2). 
absolute and unconditional; (3) poeseseibn 
must be given of the mowkoof of the thint 
appropriated, and (4) it must be entirely 
taken out of the wakif or appropriatot him- 
self” (Baillie, “Digest of Part IL" page 
218). where this last restriction ‘has 
been expressed in direct and homely lang- 
uage by saying that the wakif must not eat 
out-of the wakf. The law is laid down to 
the same effect in the other authorities 
cited textually by. Mr. Ameer Ali in his 


, Valuable treatise (Vol. I, page 218, fourth 


qo i f 
: In the present case the wakfs have been 
attacked as failing to comply with the 
third and fourth of the above eonditions 
on the ground that possession was not given 
and that the. wakif; or settlor, did not, 
divest herwelf of all interest in the subject 
of the gift. The Subordinate Judge dis- 
allowed both these contentions; and the 
High Oourt, holding that possession -was 
not shown: to have . been - given, reversed 
the judgment on that ground and gave the 
plaintiff a decree, without dealing with the 
further question whether wakf was bad for 
failing to comply with the fourth condi- 
tion, a contention which would appear-not 
to have been argued, though raised in the 
grounds of appeal from the lower Court, 
thas, however, been strenuously argued 
here, and, as it may be said to arige on 
the face of the documenta themselves and 
is'of general importance, their Lordships 
will proceed o cones ik. s 
Exhibit G, the principal wakfnama of 
15th February, 1882, after réciting’ 
sire of the settlor to maksa wakf of the 
properties gpecifled in.the deed for re- 
ward in the next world and for the main- 
tenance of the mosque and the imambara 
constructed by her late husband, tor “the 
support of fakirs and travellers and for 
annual Fataha of herself and her husband, 
on to provide as follows :— | 
“I. I make wakf absolutely of the pro- 
perties. mentioned below in the name of 
God without any condition valid or invalid. 
I, the declarant, or my heirs and repre- 
sentatives have not and shall not have, 
from this day, any personal connection 
in future to the endow- 





with or any righte 
ed property. . . ud 

"2. For-carrying out the objecta of the 
wakf, I, the. declarant, shall remain] muta: 
walli of the endowed property during my 





ede - 
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lifetime and I have got the power to &p- 
point a, mutawalli who will. anaké the 
wakf” property after my death. I 

executant,.cefere my death fail to execute 


any-tawliat in contravention of the arrange- ` 
ment: now made, then the arrangement . 


made under this deed shall remain intact. 
and. in farce. . . 

7393.:1, the execatant, shall during my 
lifetiche receive a monthly salary of Rs. 125 
of the Company's coin in the capacity of. 


a-mutawlli. The remaining income of the , 


wakf- property shall. after the payment of 
the. Government revenue, other demands 
and: the; collection expenses, be.applied to. 
theaexpenseg of the mosque and tmam-, 
bira. An account, of income and expendi-. 


ture shall be: kept in the khankah and it^ 


shall: be signed. and sealed daily by the 
mütwalji.of the mosque, for the time be- 
ing. The: proof, i.e, voucher of the said, 
acoountshall be kept-and it shall be kept in’ 
a book-and not in a separate piece of paper." . 

The document further provides that on 
her.;death there should be two-mutawallis 
~rone fot. the mosque, the other for, the, 
tmambara—and they .should . each.receive 
a salary of Rs..15 a month. The result was 
that the -settlor. received herself. a salary 
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consume the whole of the income, but left 
a sufficient margin forthe religious and 


I, tho" -charitable dses, and thus the fixing of the 


allowance did not negative the object of 
the wakf, and was not, hence, illegal, as 
it was only forthe lifetime of the wakif as 
mutawallt,.” . 

These observations appear to be based 
on a. misconception as the condition is 
that the wakif shall not retain any benefit 
for himself, and the fact that he leaves 
enough for the performance of the charities 
appears to their Lordships to be immater- 
ial. , 

It. seeme clear in the. present case that 
the settlor, under colour of fixing her 
salary as mutawalli, was really reserving 
for her lifetime a portion of the income 
or usufruct of the property farin excess 
of..what was assigned in the deed to 
future mutawallis or could reasonably have 
been assigned to them. .It was, therefore, 
intheir Lordships’ opinion a clear violation 
of the condition. 

Assuming that this is so, it has been 


farther contended before their Lordships. 


that the only restlt is that the wakf fails 
as to the reserved Ra. 1,500 and must bé 
supported as to the rest of the income on 


as:mutawalli of Rs. 1,500 ayear for.life the authority of Haji Kalub Hossein v. 


outcof the income of the wakf properties, 
valued in the deed at Ra. 19,000 and that 


after her death each mutawalli was to receive ' 
Rs.:.180 a year, or Rs. 360 in all. For the, 


respondente .it was contended before the 
Subordinate Judge that this reservation 
rendered, the wakf. invalid,. citing Mr. 
T'yabjis Principlea, of Muhammadan Law 
(1913) -and , -Mr. Ameer Ali's, well-known 
work, -On.this the .Subordinate Judge ob- 
served quite truly, that did not follo 

that the wakif orsettlor could not, whe 

jp-.was: himself to be mutawalli, reserv 

Any efit out of the wakf properti 

Jor hiB.benéflt as mutawallà On the cont 
‘trary, he correctly stated, it appears that 
-&he. wakif can lawfully take the allowance 
Mound for the ain enerally when he 
-Himgelf.holda the office. S his is in accord- 
ance with what is.laid down in the texts 
-cited- in Mr, Ameer. Ali's book in this con- 
neetion.-. Instead, however, of adverting to 
„the. fact that in..this wakf he takes, not 
-the salary fixed for the.mutawalli generally, 
put the.b of the.income, the Subordi- 
-nata Judge goes.on: .“I should observe 
that ilie allowanes fixed for herself by the 


AR P 


sede, 


mutaywalli in "this case did, not- only, not , 


Mehrum Beebee (1) where it was held, a 
wakf.in which the.wakif had reserved to 
himself two-thirds of the income of the 
wakf properties for life failed only as to 
these two-thirds, but. could be supported 
a8 to the remaining third, which under the 
terms of the deed was to be devoted from 
the first to religious uses. It appears to 
their Lordships that this ruling is not in 
accordance with what is stated to be “the 
more approves opinion” in the Suraya, on 
which the learned Jud rely (Baillie, 
Part IT, pages 218, 219), or with the other 
authorities cited textually by Mr. Ameer 
Ali. As observed by that learned author, 
the following extract from the Jam 'aa- 
Shittat, dealing with a case where the wakif 
reserved the whole income tó himself for 
life, throws considerable right on this sub- 
ject :— i 

'"A. This wakf is void ab initio, for the 
wakif reserved to himself during his life- 
time the profits of the ‘property. It is one 
of the conditions for the legality of.a wakf 
that the wakif bhould take out the subject 
of the wakf from himself. Therefore, when 


(1) 4N. W. P. H. O. R. 155, $ 
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a wakf is made on his own nafa (self) it 
is batil (void), though there are others men- 
tioned after himself as the beneficiaries 
thereof. With reference to the voidable- 
neas of the wakf as to himself there is 
consensus; as regards the voidableness of 
the remainder, the general opinion is that 
it isso, for the arguments in support of 
the validity ofthe wakf in favour of the 
others are weak." 

With this last observation their Lord- 
ships are disposed to agree. It is an entire 
departure from the principle that it isa 
condition of the validity of the wakf that 
the wakif should not reserve any interest 
in the endowed property for himself to 
hold that where the wakif reserves a por- 
tion of the income for himself the wakf 
only fails as to property sufficient to pro- 
duce the reserved income and is good as 
to the rest. 

The rule that the settlor when mutawalli 
can take the salary fixed for mutawallia 
generally is md no erception, for in that 
case he takes in his capacity as mutawalli 
and not in his capacity as settlor, just as 
itis laid down a little further on (Baillie, 
Pt. Il, page 218): “But if one should 
make an appropriation for the poor and 
should himself become poor, or for lawyers 

. and himself become a lawyer, there is no 
objeotion to his participating in its bene- 
fite" that is to say, as a poor man ora 
lawyer, not as a settlor. There is, in fact, 
in all these cases no reservation at all. 

As regards this part of the case, their 
Lordships are disposed to agree with the 
reasoning in the extract from the Jam’ aa- 
ush-Shittat set out obove, and are not pre- 
pared, as at present advised, to hold on the 
authority of the decision in Hajee Kalub 
Hossein v. Mehrum Beebee (1) that a wakf 
in which the wakif reserves the bulk of the 
income for herselt as mutawalli during her 
own lifetime whilst fixing a modest salary 
for the mutawallis who succeed her can be 
held valid even to the extent of the unre- 
served income. Asregards the supplemen- 
tary deed of wakf of 7th December, 1897, 
E. D, in which the settlor included her 
remaining lands stated to be worth Rs. 1,500 
and cancelled the salary she had fixed for 

erself for life in the former deed, addin 
“that is I have given up the salary” and 
included itin the wakf,” their Lordships 
are of opinion that if the deed had stop- 
ped “there it might possibly have been 
treated as a- fresh dedication of all the pro- 
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perties free from any reservation in her 
own favour; but after reciting her inten- 
tion to go for Haj and to make Zearut 
(visit sacred places), the deed provides, s. 
17, "That the said manager shall from 
time to time send money for expenses from 
the income of the wakf estate to me either 
at Mecca or to the place to which I shall 
direct him to send.” This, in their Lord- 
ships’ opinion, amounts to a clear reserva- 
tion of the right of the wakif to draw 
money for the expenses of her pilgrimege 
to Mecoa and to other non-wakf purposes 
and, therefore, also, to involve a breach of 
the fourth condition. The last deed of 
1907 need not be considered as it was ne- 
cessitated by the death of the mutawallia, 
previously appointed to succeed the settlor 
in the office, and merely appoints other 
members of her husband's family in their 


place. 

Their Lordships, as at present advised, 
are disposed to hold that the two. princi- 
pal wakfnamas were wholly invalid by 
reason of the reservations in the wakty's 
favour, but they do not propose to base 
their advise to His Majeety on this ground 
as to which they have not had the assist- 
ance of the High Court, because on a care- 
ful examination ofthe evidence they have 
come to the conclusion that the learned 
Judges of the High Court were right in 
holding that the defendants have failed 
to prove that possession ofthe wakf pro- 
perties was ever given so as to (comply 
with the third of the conditions set out 
above, and the defendants’ appeal must fail 
on this ground, 

What the very unusual terms of these 
wakfnamas suggest is that her husband's 
relations desired that this lady's property 
should passto them on her death as here- 
ditary mutawallis of the wakfs instead of 
to the legal heirs, and that she was will- 
ing tocomply with their wishes so long 
as her own enjoyment was not seriously 
impaired. The balance left for religious 
and charitable purposes under the first 
deed probably did not differ very much 
from the expenditure previously incurred 
by her husband and herself for these pur- 
poses, and the surrender of her salary and 
the inclusion of all her remaining lands 
in the second deed leaving nothing for 
herself or her heirs was counterbalanced 
by the provision allowing her to draw free- 
ly onthe income. That she did so and, 
indeed, made little or no distinction be- 
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ween the wakf monies and herown may 
be gathered from the fact that, according 
to the findings of both the lower Courts, 
the defendants have suppressed her ac- 
counts and put forward forged accounts 
in their place. In view of her determina- 
tion to retain the income for herself dur- 
ing her lifetime, she may well have been 

uctant to take the final step of parting 
with her possession as owner. On the other 
hand, it was clearly in the interests of her 
husband's relations and of her agent Imam 
Ali, in view of the annuity settled upon 
him and his heirs, to get herto do soin 
the clearest possible manner, and their 
failure to effect more than they did would 
appear to be attributable to her unwill- 
ingness rather than to any want of effort 
of theirs. 

It was, of course, impossible for the 
settlor to hand over possession as malik or 
owner to herself as mutawalli or trustee 
ofthe endowment, but it was nonetheless 
incumbent on her to give such possession 
as the case admitted. Now the obvious 
and ordinary means of showing the change 
in the charaeter of her possession would 
hare been by mutation of names, that is 
to say, by getting her herself entered in 
the public registry as holding as muta- 
walli. That was the course adopted and 
held sufficient in Hajee Kalub Hossein v. 
Mehrum Beebee WD. and in Hamid Ali v. 
Mujawar Husain Khan (2) the Oourt ob- 
served that, if the wakif in that case had 
been sincere in his desire to divest him- 
self of his property, he would at once have 
obtained mutation of names and held in 
the absence of such mutation that posses- 
sion had not been surrendered. : 

In the present case it is significant that 
between 1882 and 1907 there was mutation 
of names except as to one item consisting 
of a share in certain lands, as to which 
an additional share was purchased for her 
in 1883, and both shares were then regis- 
tered in her name as mutawali. his’ 
isolated instance may well have been 
brought about without her knowledge by 
her husband's brother and her agent Imam 
Ali, who both witnessed the sale-deed, and 
were both interested as already stated in 
getting the wakfs perfected by delivery of 
possession. It is much more significant 
that they did not obtain any mutation of 
names a8 to the other numerous items; and 
in 1907, when the Public Record of Rights 

(2) 24 A. 257; A. W. N. (1902) 51. 
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for this area was prepared by the Revenue 
Authorities, after the fullest notice and in- 
quiry, the settlor was again registered as 
regards all the other items as malik or full 
owner, which would not have been done 
if it had been brought to the notice of the 
authorities that she was in possession as 
mutawalli. In these circumstances the be- 
lated" registration in the same year of some 
five items out of more than thirty, which 
may well have been effected without her 
etiarn by her husband's brother and 
Imam Aliundera general power-of-attor- 
ney givento them afterthe execution of 
the third wakfnama is entitled to very 
little weight as evidence that there was 
ever any change in the character of her 
possession, Po 

The defence also relied on certain ka- 
buliats or rental agreements taken from 
tenants in which she is described as muta- 
walli, but, as has been pointed out to their 
Lordships, no corresponding pattas granted 
by her to the tenants in which she is- so 
described have been put in evidence. On 
the other hand, in one patta Ex. A of 97th 
November, 1898, the original patta has the. 
word mutawalli struck out and the word 
malik or owner substituted and that this 
was done at the time it appears clearly from 
the fact that in the registration copy of ' 
the patta she is described simply as malik 
and not as mutawalli, This certainly 
suggests, as Das,J., has observed, that an 
eflort had been made to get the lady to 
grant the as mutawallt and that she 
had refused to do so; and it is also sig- 
nificant, as Das, J., has pointed out, that 
not one single document ing her 
seal has been produced in which she is 
described as mutawalli. On the whole 
their Lordships with the conclu- 
sion of Das, J., who has carefully exa. 
mined them, that the documents in 
which she is described as the mutawalli 
are of a very inconclusive character and 
may well have been drawn up by her hus» 
band’s brothera and her agent who were 


‘managing her affairs and interested in- 


creating evidence of the surrender of pos- 
session.  . 

As regards the oral evidence it is, no 
doubt,.true that the lady incurred expen- 
diture for the purposes mentioned in the 
wakf, as her husband and she herself had 
done before any of the wak/e were created, 
but in view of Mio, Saar eeion of the ac. 
counts, it is impossible to say what the 


d: M DA 


jail 


E 2 Maismnagaur partar p. 


imonni “of-that 6) enditure' wae: 'and the 
natural inference. from the suppression is 
that, if produced, the accounts would not 
have- helpéd the deféndants” case. 

0n the whole; their Lordebips reé with 
the: learned’ Judges of thé High Conrt that: 
possession is not shown to have, been given; 
and are of opinion that the appeálfaile on 
this ground and Bhould be dismissed with 
costs, and théy will , humbly advise, = 
Majeng kaa ; 

A | dismissed. 
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J UDGMENT.—Potitioner: seeks. to Te : 
vise the decree of.the' Subordinate Judge, . 
Ohingleput, in 8. G. S.-No. 283 pt 1924... . 

Petitioner: and first defendant exec ied. 
a pro-note in favour - of ‘one:Perandevi.. 
mal, the’ petitioner being only- picem 
Firat defendant sold his property-to surety: 
defendant on the conditiom-thatthe. second. 
defendant would pay off Pernndeyi Ammal, 
among other- creditors. ` -Patitioner paid, 
Perundevi -Ammaland sued second defend. 
ünt'as well as fitet defendant, .The m 
Court wab’ - appáfently "prepared: to 
that Perundevi Ammal would be: entitled 
to Bue ‘second: defendant ; 1! but. ERTA 
petitióner-a5:' against.: : Becond: nis 
because hé was only a suréty- claiming 
reason of his having discharged the ibi 
Hence the petition.^ — s 

: "The cotinter-petitioner.. ‘seeks to “uphold 
the judgment on ‘the gróund..:that een 
Péründevi Ammal would have . no. : pant 
sue, And he-relies upon: Iauiaram Pillai- y, 
"Farégan (I) which lays'dowz that, a pirane 
ge rto^thé ceritractzcannot gue the jpromiigoz. 

ut'Buifd of this character have heen admite 
led'on another principle that: the-property 
is held in’ trust for the creditors, for which , 
‘proposition’ théré is strong- authority . 

Deb Nardin Dutt ~v~ Ohuni: ee I 
and' Ramaswamt- Aiyar v. “De 

Pillai (3) the case.referred.to T the- Aar bob: 
UMS Judge-; Dev&doss;J., sitting. in 
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decree-holder for delivery of the landa pur- 
chased by him in execution of his decree 
was a step-in-aid of execution as the exe- 
cution was not complete so long as the 
purchaser had not secured possession. This 
case is directly in point and the authority 
of this case has not been challenged for 
quarter ofa century. It would not be right 
to question the correctness of a decision, 
which has been accepted as laying down 
the law correctly, fora number of years. 
The Court should follow the principle of 
stare decisis in deciding points already 
decided by the Oourt. A decision of 4 
Bench on a point of law should be held 
to be good till the Privy Council upseta it 
or takes a view opposed to it or Full 
Bench of the High Oourt overrules it. As 
the authority of Lakshmanan Chettiar v. 
Kannammal (1) is said to be opposed to the 
decisions preceding it and decisions sub- 
sequent toit, we proceed to consider whe- 
ther it is 80 or not. 


It is urged that the decisions in Ramana- 
dan Chetti v. Kunnappu Chetti (2) and C. 
M. A. No. 122 of 1895 are against the view 
of this Court in Lakshmanan Chettiar v. 
Kannammal (1). In Ramanadan Chetti v. 
Kunnappu - Chetti (2) the facte were:—The 
defendant became the purchaser of the 
property sold in execution of a decree and 
the price for which the sale took place was 
sufficient to satisfy the decree. Instead 
of paying the purchase-money into Oourt, 
the defendant retained the whole sum 
with the assent and knowledge of the 
plaintiff upon the understanding that he 
should give a receipt to the Court for him- 
self and on behalf of the plaintiff and after- 
wards should pay to the plaintiff his por- 
tion of the amount decreed. The defend- 
ant presented a petition to that effect to 
the Oourt and obtained the n eer- 
tificates confifming the sale. The defend- 
&nt having failed to pay the amount to the 
judgment-creditor which he was entitled, 
the latter brought a suit forthe amount. 
It was contended that s. 11 of Act XXIII of 
1861 corresponding to 8. 47 of the present 
Code wasa bar to the suit. The learned 
Padre ae that the plaintiffs suit was 
not d. There is, no doubt, &n observa- 
tion of the learned Judges that the exe- 
cution Lew gs were completely at an 
end and no subsequent application under 
the deeree could have been entertained by 


(2) 6 M. H. C. R, 304. 
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the Court which executed it. But the 
observation of the learned Jud should 
be considered in connection with the facts 


of the case. It isnot proper to rely upon 
one or two sentences in a judgment without 
reference to the facta of the case. In that 
case the deoree-holder consented to take 
the amount of the decree from the auction- 
purchaser and allowed satisfaction of the 
decree to be entered up. The auction- 
purchaser not having paid the money he 
had to bring a suit. The decree having 
been satisfied there was no decree to be 
executed. It would be the same thing if 
a decree-holder instead of executing the 
decree takes a fresh document from the 
judgment-debtor in satisfaction of the 
decree; and in such a case if the judgment- 
debtor fails to pay the amount under the 
document, can the decree-holder execute 
the decree in satisfaction of which he 
took the document? Itis an arrangement 
subsequent tothe passing of the decree 
between the judgment-creditor and the 
judgment-debtor whereby the decree is 
satisfied, and if the subsequent agreement 
is not acted upon the only remedy is to 
enforce the agreement. Ramanadan Chetti 
y. Kunnappu Chetti (2), therefore, is not 
an authority for the contention that the 
decree-holder’s application in this case is 
not a step-in-aid of execution, nor is it 
against the view of the learned. Judges in 
Lakshmanan Chettiar v. Kannammal (1). 
In O. M. A. No. 122 of 1895, Bhephard, J., 
gitting asa Single J lys followed the deci- 
sion in Ramanadan Chetti v. Kunnappu 
Chetti (2). But the facta of the case were 
not the same as those in Lakshmanan 
Chettiar v. Kannammal (1). In 0. M. A, 
No. 122 of 1895 the facte were as follows:— 
The 2nd defendant in the case object- 
ed tothe delivery of proceedings on the 
ground that the purchaser got possession 
of the lands sold to him and that the Oourt 
should ascertain the price and position of 
the plots sold and direct delivery of poe- 
session. Shephard; J., held that such an 
application did not lie inasmuch as there 
had been a sale and the decree-holder "was 
put in possession, and in the circumstances 
the execution came to an end because the 
sale itself was not questioned. It is 
difficult to see how this decision has any 
bearing on the question in Lakshmanan 
Chettiar v. Kannammal (1). It may be noted 
in passing that Shephard, J., who decided 
OC. M. A. No. 122 of 1895 was one of.the: 
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Judgæ who decided Lakshmanan Chettiar 
v. Kannamma! (1) and Kuppuswami Chettiar 
v. Rajagopala Iyer (3) is strongly relied 
upon as supporting the appellant's con- 
tention. In that case the judgment-debtor 
had made an application to the Court for 
entering up satisfaction. The decree-holder 
had objected to the satisfaction of the decree 
being entered and filed a statement called 
counter-statement denying the receipt of 
the decree amount and asking that the 
petition should be dismissed. It was con- 
tended that the counter-statement was a 
step-in-aid of execution. Ayling and Ven- 
katasubba Rao, JJ., held that the statement 
was nota step-in-aid of execution. The 
observation of Ayling, J., who delivered the 
judgment of the Oourt that an application 
to bes step-in-aid of execution should be 
made in a pending execution application is 
strongly relied on. Ayling, J., differs from 
the observation of Ramesam, J., in San- 
karanarayana Pillai v. Puthiya Veettil 
Thangamma (4). With very great respeot, 
we are unable to agree with the view of 
Ayling, J., that an application in order to 
be astep-in-aid of execution should be 
made in a pending execution application. 
We shall deal with this point specifically 
under the 4th head. The facta of the case 
in Kuppuswami Chettiar v. Rajagopala Iyer 
9 are distinguishable from the present. 

that case the so-called counter-statement 
was not an application to have the decree 
executed or to enable the Court to do any- 
thing which would further the execution 
of the decree. As we have observed the 
observations in a judgment should be con- 
sidered in connection with the facts of the 
case. It Kuppuswami Chettiar v. Raja- 
gopala Iyer (3) is considered as an author- 
ity in favourof the appellant we should 
respectfully dissent from it. But we hold 
that this is not an authority on the point 
now in question. Balaguruswamy Naicken 
v. Guruswami Naicken ©) to which one of 
us was a party is also relied upon, In that 
case the mortgagee-decree-holder applied 
for the payment out of a sum of money in 
Court which was not realized in execution 
of the decree. It was held that that applica- 
tion was not a step-in-aid of execution. 


KU 70 Ind. Oma. 324; 45 M. 466; (1922) M. W. N. 
115; 43 M. L. J. 305; 15 L. W. 48; A. L R. 1933 
Mad. 79; 313 M. IL T. 47 


(o 70 Ind. Oas. 333; 45 M. 202; (1921) M. W. N, 
391; 41 M. L. J. 374; 30 M. L. T. $53; A. L B. i923 
Mad. 247. 
; (6) 87 ind Ces. 989; 48 M. L. J. 506; A. L B. 1925 
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The observation at page 500* that "where 
an act of the plaintiff is not in furtherance 
of execution erin & pending execution it 
cannot besaid to bea step-in-aid of exe- 
eution", does not help the appellant. It 
is clearly stated that the act must either 
be in furtherance of execution or in a 
pending execution and the passage oannot 

twisted to mean that the application 
should be in & pending execution applica- 
tion. That case, therefore, is not against 
the decision in Lakshmanan Chettiar v. 
Kannammal (l. The decision in Kup- 
puswami Chettiar v. Rajagopala Iyer (5) 
was followed by another Benoh of this 
Oourt in Krishna Pattar v. Seetharama 


Pattar (6). The facta in that case were 
very similar to the facts in Kup mi 
Chettiar v. Rajagopala Iyer (3). There 


also the judgment-debtor applied to the 
Oourt to have satisfaction of the decree en- 
tered and the deoree-holder put in a state- 
ment objecting to the satisfaction bein 

entered. The Oourt held that the filing o 

such statement was not a step-in-aid of 
execution. The learned Jud Phillips 
and Madhavan Nair, JJ., negatived the con- 
tention that an application In order to be 
a step-in-aid of execution should be made 
in.a pending execution application. It is 
clear from the above discussion that there 
is-no case so far as this High Oourt is con- 
cerned which is against Lakshmanan 
Chettiar v. Kannammal (1) or which ques- 
tions its correctness, 

The argument that the expression “pur- 
chaser at a sale in execution of a decree” 
in Art. 138 covers the case of a judgment- 
creditor who purchases the property in 
execution of his own decree is untenable. 
It is well-settled that a decree-holder who 
purchases property in execution of his 
own decree cannot bring a suit for posses- 
Bion of the property purchased ‘by him. 
Article 138 of the Limitation Act must be 
read along with the provisions of the Q. 
P.O. Section 47 of the O. P. O. bars a 
suit by a decree-holder for posseeeion of the 
property purchased by him in execution of 

is own decree. Vide Katayat Pathumayi 
v. Raman Menon (7), Sandhu Taraganar v. 
Hussain Sahib (8) and Muthia v. Appasami 
(9). To hold that an application-like the 


(6) 98 Ind Oas. 158; 51 M. L. J. 480; M L. W. 488; 
A L R. 1926 Mad. 1178. 
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‘present is not an application i in execution 
of a decree would be tantamount, to hold- 
ing that the above decisions are incorrect, 


for it has been consistently held that. 
when the decree-holder applies for delivery 


of possession of the property purchased by 
him the Court should consider the objec-_ 
tion and an appeal lies under s. 47 against - 
the order made by the executing Oourt and. 


there is no warrant either in principle or 
in authority to hold a different view. --+ 


The contention that there is nothing to ` 


be executed after the. decree-holder pur-- 
chases the property in execution of the 


decree is denying the decree-holder a right ' 


to which he is entitled." The mere fact 
that he purchasés the property of thë judg-^ 
ment-debtor is not pro tanto & satisfaction 
of his deoree. He is allowed to give credit 
for the value of the property purchased 
by him, but that alone would not be suffici- 
ent to satisfy the decree. Till -he obtains 
possession it cannot be said that his decree 
is satisfied to the extent of'the. valué of 
the pro oy, urchased. He has to' apply 
to the or delivery of possebbion. The 
Son taut m thet. the moment he buys the 


property of the judgment-debtor he cease - 


to be the decree-holder and aseumes' the 


capacity of a stranger purchaser is not 
supported by any authority. When the : 
law prescribes a certain course tobe pur- `- 
sued by the decree-holder even when’ he ` 


becomes the JU of the property, it 
is not open to 
used in Art. 138 of the Limitation Act 
and to hold that'his capacity as deoree- 
holder ceases the moment he becomes the: 
purchaser in Court sale. We hold that the 
execution is not complete till the décree- 
holder obtains possession of the property 
parune by ` him in- execution of: his’ 


. An act or an application in order & be l 


: Btep-in-aid.of.execution need not be in- 
pending execution application. This 
roii was decided so far back as Kunhi 
Hinnan v. ae A Bhaktan (10) and, it is 
too late in the day to question the ‘prin- 


ciple of that decision. In that” case the ^ 


judgment-creditor applied to the. Court 
which passed the decree for a certificate 
that a copy of the . Revenue Register was 
` necessary, to enable "him to obtain such 
copy from the Collector's Office and there- 
upon to execute the decree by attaching the 


(10) 5 M, 141; 2 Ind, Dec. (a. s.) 99, < 
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Jand.. It was held that that application: “was 
a step-in-gid of exeotition, . Innes, 349 

"I agree with tha observationài in. Chae 
Coomar, Roy. v. Bhogobutty. Prosonnd: Roy 
(11) that any application in ‘furtherance’ of 
an application to put & detrée: into 'skeeu- 
tion may be held 9, be, an, Jappligatiór “to 
enforce the decréé. 

: Muttuswami Tye" T. vondurred > i "ihe 


view. This, ‘case’ Was ‘followed ” in Abdul 


Kadir Howther v. Krishnd Mdlanat Nair 
(12). In Sankaranarayane Pilldi v. Puya 
2 0 Thangamma (4) Ramésarh, J. »Obaérv- 


. "In my. opinion there is notwiirrant "tor tbe ; 
view that an applieation- to take ‘a “step- 
in-aid of execution ehould, be, müde" in 
execution." 

We entirely agree with the obiisiation of 
Ramesam, 

When the” decisions | dt our owt "High 
Court.are Almost unanimous .ag légaids a 
certain point it'i& uhhecessary to “coribider 
what the views of. the other. High” Courts 
are on, that point, "We may, however, remark 
‘that the views of the Bombay and Halchtta 
‘High Courts are in accordance ‘withour 
view. In Sadashiv Mahadu: Dhole 4 v: Nara- 
yan “Vithal, Mawat (13) the point before us 

ecifically decided’ and im^ Kailash 
Chandra "Tarafdarv. Gopal Chandra” Polder 
a a Full Bench of. the Oalcutta-'High 
Court held theganíe view as that ‘in Laksh- 
manan Chettiar Y. anndmmal- (D: "There 
are conflicting views in the'deCisións oft the 
Allahabad High Court.."The Patnè High 
Court, no doubt, takes a different view: , 

Ona careful conBiderátion: ot ‘the’ cases on 
the point we have no hesitation’: in: atiswer- 
ing the question in the a tive: The 
appeal and posed ‘with ` costs, 

Y. N, Y. Appeal dismissed. 
Bao. be a) 738 135; 10. L. R: 353 "Ind: Jur: 39071 Tod. 

s 

~(12) S xi ed 533; 38, MOLL W. FUR (1914) 
M.W.: M.L. J. 433; 15 M L. T. 

NS iL p ^w 987; “35 B. 4&3; 13 Bom; “Le R. 


ms 95 Ind Oas: 484; 43 O. I: J. 345; 430.0. W. N. 
A. LR. 1926 CaL: 798/- 53.0: 781. u. 
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“LAHORE ‘HIGH COURT. 

* Buoown. Oyi: APPBAL No. 1793 or, 1925, 
November 13, 1926. 

: Present: :—Mr, Justice Dalip Singh.. 


[on 


= rio eae ^ m z 
Mas. MOHAMMAD DIN. AND ‘Sona— 
‘ : DaraNDANTS — RagPoNDaNTS. 
-, Beidenco— Recording. evidence, 
ud of parties effect, of —Esto 
& tiril case congent-of parties can validate’ the 
r. 
mode.of evadance . 
g that. e a method is 


' A party consenting to 


ros 
` 


Second: a peal is the ess óf: the.. 
District ju ge, Rawalpindi, dated.the 6th- 


. April, 1925, modifying that of the^Bub- 
,Judge, Fourth Oldss, Rawalpindi, dated the: 


is 3rd February, 1 1925: 


ay p 


y 


Mr. .Hár'Gopal, fórthe Ap ellant. P E 
"Mr.-Aziz Ahmad; for the’ espondents, 
- JUDGMENT,—The case was remand-s- 


ed under O. XLI, r. 25, O. P. G.,'to the Dis +. 


trigt Judge, for a decision on the following: . 


ints:—- 


pom D i 
1, When the stair-case and the platform * 4 oon dd .not' agre 
- in dispute were: built,’ and, - 


2. Whether, the property is or: is not: 
partible. 

The case was, however, remanded to the” 
lower Court by ‘the District Ju ge. “That 
lower Court recorded the evidence and gave - 
a finding. On objection before him the 
learned District ae held, in view of - 


himself... 


vee Miu iid" were examine 
plaintiff and thereafter E plaintiff's Ooun-: 
Belatgted that the,evidence. taken by the. 
Sub-Judge should.be taken as evidence in. 


the case. . ‘The! defendant, produged - no evja- 7 


dence but requested -that the evidence be- 


fore the Sub-Judge should be taken as evie -` 


dencein-the case. ; Upon:that the District 
assed, Le following order;—, 


«recording. evidence; and hearing 


E arguments on “both sides I hare arrived at 
‘the following! fihdings:— .. - 


1. ln the SAIE CAA and platform were 


Er Re uilt 'in.1923 and’ that the stair;oaso;, 


was demolished by the order of the.G, 0.0 
, and a pucca * stair- 70489. Was , bailt - in! the’ . 
"gáme year, ^ ?- TEM 


"o 


ETATS: 970; 105 P. e 1913; 213 P. L. B. 
1913; 144 & 216 P. W. R. 1913 


$ ‘ pHAKIEU PAWIGRAHI | v. KOTHAPALLI ORANDRASAKAMARAM. ^ 


, T2950 


: „finding 
irregularity, NENG 


for the « Vr 


E 
V * o. 


` PA 


» 651, 


** 2, That the property i is not setis “Both 
duis agree on this point. - 

Before me itis contended. by  Ocungel for 
the E that the provisions ef O.-XLI, 
O., which are mandatory,:: have 
. nof been ‘compliéd : with: as At learned 
~ District Ji hdga bá given no redaótis fot his 
"'eoritentded. om othe 

ority of Lakers Bank, Iud. mo iBakhi 
Rim: (1) that the evidence" 'recorded«by ihe 
. Bub-Judge should not have been takeninto 
‘consideration -at-all. Phe latest'irulin of 
‚this Ooyrt is contained in Labh Si 
‘Rain Lat (2)-and' seems to" be' opposed (a 
hore Bank, Lid. v. Lakhi Ram oes 
tasih ‘may,’ ifseems 1o Farle Pam, a civil 
ds thé consent of parties can - validate the 
‘mode’ of recording evideneé -and that the 
“appellant is estopped“ from -raising-“this 
` point. Counsel for thé xespondentihas hot 
“contended that thé order of-thé: kearndd Dis- 
. tiet Jud & complies with the’ provisions of 
~ thé Q. XLI, r. 35,07 P: O--. Oonrisel: for the 
“appellant wished meto '&o intethe evidence 
“myself ‘and ‘decide’ the càsb under: 3.103, 
"0, P.O. “Coungel ` ‘for the: reapondent, how- 
e6- and' Counsel. fur ‘the 
t did mot, in’ view of this, -ptess this 
point i ‘therefore, remand tlie. caseback 
again to the learned. ‘District -Jüdge:to re- 
"cord his, finding with 'réasons ‘therefore on 
the queatiod wheh the: stair>case:and plat- 
form in dispute were built, Costs -of:this 
application will abide the event, 2: èk 


R. L. è. - Case remanded, 
tae 589; wila EA; ‘ADL Be ae 


wet 


M ox 

ayt 

NEA VE : 
f a 


toe 


t 
aa ' 


MAD As HIGH- COURT. 
"Bacon ‘Qivin,Appaat No. 310° opo1936. 
-Au it 13, 1926: > * 5. 15 
Prese “Justice Ddgers.z24 
"PHARIRU PANIGRAHI “Arena 
i Ja" ll seat 
.KOTHAPÀLLI OHENDRASEK AHARAM, 
“BING MINOB BY-NHXT FRIAND'S >: 
YENDUMURU BHUVANI BAITARU 
—-RssPONDSNT. 
Hindu Law—Minor—Alienation ‘by 
by minor to sei aids Bubak a Basa 
mderation found tó be for nevessity+Deerts, form of. 
Where a suit by a minbr-after attainment of 
“hig majority to set aside a sale by his mother and 
uardian, a substantial amount or’. thee major portion 
of the consideration is oe to be dM : 7 
urposes binding u minor 8 upho. 
fus oale end kê direct tha: balange of tha coha derk 
tion to be paid by the purchaser, i». 683, col, 1.] 
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Thalagara Ramanne v. Kalagare Gangayya (I), 
Kannun Chetty v. Amirthammal (2), Rukmant Sunda- 
rammal v. Mutkammal (3), Avasaria Seshamma v. Ravu 
Venkata Krishnarayanim (4) and Krishnan v. Govin- 


dan (5), followed. 

To disturb a bona fide purchaser who has reason 
to believe after a lapse of considerable time that his 
title is secure is a serious menace to the peace of 
people's minds. p 

Second appeal es eer the decree of the 
Court of the Subordinate Judge, Berham- 
pore, in A. S. No, 188 of 1923, preferred 

inst that of the Oourt of the District 
Mansi. Berhampore, ia 0O. 8S. No, 57 of 
1921. E 
Mr. B. Jagannadha Das, for the Appel- 


lant. 
Mr. C. Sambasiva Rao, for the Respond- 


ent. 
JUDGMENT.—The sole question in 
this case is whether the appellant should 
be allowed to keep the lands he has pur- 
chased on payment of the difference be- 
tween the amount of consideration -held to 
be binding and the amount of the purchase 
money. The suit was by a minor after 
attainment of his majority to set aside the 
sale by hia mother and ardian. The 
lower Appellate Court has found that out 
of the consideration of Rs. 1,185, Rs. 895 
is good and binding on the minor. I can- 
not find in the Subordinate Judg's judg- 
ment whether he was specifically asked to 
exercise his discretion in favour of uphold- 
ing the sale, but the learned Oounsel for 
the respondent has taken no objection on 
that ground before me. The current of 
Madras decisions, five or six in number, of 
which the following are illustrations :Thala- 
gara Ramanne v. Kalagare Gangayya (1), 
Kannun Chetty v. Amirthammal (2), Ruk- 
mani Sundarammal v. Muthammal (3), 
Avasarla Seshamma v. Revu Venkata Krish- 
narayanim (4) and Krishnan v. Govindan 
(5) seems in favour of the appellant's con- 
tention that where a substantial amount 
or the major portion of the consideration 
has been found to be for necessary purposes 
the rule is to uphold the sale. In this 
case three-quarters has been so found. The 
cases cited by the learned Counsel for the 
respondent are fourin Allahabad, namely, 


26 Ind. Oas. 178; 27 M. L. J. 132. 
26 Ind. Oas. 418; 1 L. W. 877. 


3) 96 Ind. Gas. 489; (1915) M. W. N. 8. 
4) 33 Ind. Oqs. 833; (1916) 1 M. W. N. 163; 3 L. W. 


1 
(5) 62 Ind. Cag. 302; (1921) M. W, N. 715; 41 M. LI 
W. 539, 


* 
. 


MUHAMMAD BAKDSH v. MUHAMMAD FAZAL. 
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Banwari ‘Lal v. Mahesh (6), Jai Narain 
Pande v. Bhagwan Pande (T), Dwarka Ram 
v. Jhulai Pande (8) and Sanmukh Pande v. 
Jagarnath Pande (9). These cases appear 
to me in the light of the Madras decisions 
.to bea little difficult to follow, and if I 
am bound by a decision in a matter of 
this sort, I am clearly bound by the de- 
cisons by the Benches of this Court. My 
own inclination is entirely the same way. 
Ihave more than onos said that to disturb 
a bona fide purchaser who “has reason to 
believe after a lapse of considerable time 
that his title is secure is, to my mind, 
a serious thing to do and is really a 
serious menace to the peace of peo- 
ple’s minds. This is the only point 
argued and I think on a considera- 
tion of the cases and for the reasons 
that Ihave mentioned above, this appeal 
should be allowed with costs. The balance 
of consideration, namely, Rs. 240 must, of 
course, be paid by the purchaser. The 
order of the Subordinate Judge as to the 
payment ofthe balance with interest from 
the date of suit up to the date of payment 


is confirmed. 
V.N. Y. A allowed. 
(8) 49 Ind Oas. 540; 41 A. 83; 81 O. O. 328; 23 0. 


W. N. 577; 6 O. L.J 168, (1919) M. W, N. 490; 45 L 
A. 284 (P. 0). 
o 80 Ind. Cas. 1008; 44 A, 683; 20 A. L. J. 631; A. 
L R. 1922 All 321. 

8) 72 Ind. Oaa. 134; 45 A. 429; A. L R. 1928 AlL 


; 90. & A. L. R 491. . 
ET Ind. Oas. 838; 40 A. 531; 23 A. L. J. 417; A. 
L 1924 AIL 708; L. R. 5 A. 289 Civ. 


LAHORE HIGH COURT. 

Orvin PETITION No. 284 or 1926. 

i November 26, 1926. 
Present:—Sir Shadi Lal, Kr., Ohief 


Justice. 
MUHAMMAD BAKHSH—Dapanpaxt— 
PATITIONBR 


versus 
MUMAMMAD FAZAL AND OTHRRS-— 
PraiNTIFF8 AND IBRAHIM AND ANOTBRE 
—DaraNDANTS —HREBSPONDHNTS. 

C. P. C. (Act V of 1908), ss. 2. 151—A ppeal—Oon- 
nected cases— Regi ion in the High Court of appeal 
pre erable to ae Court "e 

two ta, one of which is appealable to 
the District Court and the other to the High Oourt, 
the vital question for determination is the same, the 

i may register an ap from the former 


Mies 
t to be heard along with the . It is not neces- 


[99 L O. 1927] 
< that an a in the former case should first 
be “led in ihe istrict Court and then transferred 


to the High Oourt. 
Ghulam Ali v. Shiv Nath (1), followed. 


Petition, under ss. 24, 151, O. P. O., pray- 
ing that an appeal in a Suit No. 182 of 
1951, from the decision of a Sub-Judge, 
Jullundur, dated the 2nd January, 1920, 
which lies to the Court of the District 
Judge, Jullundur, should be registered in 
this Court and be heard along with Civil 
Appeal No. 910 of 1926 (which has been 
admitted by this Court to a Division Bench) 
from the decree passed by the Sub-Judge, 
Jullundur in Suit No. 181 of 1921. 

Mr. Jagan Nath Aggarwal, for the Peti- 
tioner. 

Mr. Muhammad Amin, for the Respond- 
ents. 


ORDER.—Two Buite Nos, 181 and 182 of 
1921 were tried together by the Sub-Judge, 
and the main dispute in both cases relat- 
ed to the factum and the validity of the 
alleged Will ofone Akbar. The defend- 
ant Muhammad Bakhsh preferred an ap- 
peal to this Oourt from the decree passed 
in Suit No. 181 of 1921; and that appeal 
has been registered as Civil Appeal No. 
910 of 1926 and has been admitted toa 
Division Bench. 

The value of the second suit was less 
than Rs. 5,000 and the appeal arising out 
of that case lay to the District Judge. It 
is, however, urged on behalf of the de- 
fendant Muhammad B that the ap- 
peal in that case also should be heard by 
this Court and 1 am asked to make an 
order to that effect. Now the learned 
Counsel for the respondents does not dis- 
pee the contention urged on behalf of 

uhammad Bakhsh that the vital question, 
which requires determination in both the 
appeals is whether Akbar made the Will 
propounded by the plaintif Muhammad 

zal and whether that Will was valid 
under law. The learned Counsel relies only 
upon the objection that the appeal arising 
out of Suit No. 182 of 1821 should have 
been presented in the first inBtance:to the 
District Court and that an application for 
transfer should then have been made to 
this Court. This, no doubt, would have been 
the strictly correct procedure, but as point- 
ed out in Ghulam Al: v. Shiv Nath (1) it 
would be a manifest abuse of the process 
of Court to put the appellant to the un- 


necessary trouble of going firat to the 
q 15 Ind. Oas. 815; 101 P. B. 1913; 158 P. W. R. 
191%; 189 P.L, R, 1913. 
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District Court when there is no intention 
of permitting that Court to take any action 
beyond registering the ut Following 
the rule laid down in that case I direct 
that the appeal in respect of which this 
application has been made, be registeredzin 
this Court and be heard along with Civil 
Appeal No. 910 of 1926. 
R, L. Order accordingly. 





MADRAS HIGH COURT. 
APPHAL AGAINST ORDHR No. 440 or 1824, 
March 11, 1926. 
Preseni:—Justice Sir William Watkins 
Phillips, KT., pa Justice Madhavan 


air. 
APPATHORAI ODAYAR— RESPONDEANT 
No. 2—AÀPPBLLANT 


versua& 

Tue OFFICIAL REORIVER, TANJORE 
AND ANOTHBR—PHTITIONER AND HHBPONDHNT 
No. 1—R8B8PONDBNTS. 

Provincial Insolvency Act (V of 1920), ss. 6$, 54-— 
Application by Official Receiver to set aside - 
bond alternatwely under s. 68 or s. 64—Transferee not 
proved to be credttor—Court, competency of, to proceed 


under s. 58—Burden oy proof. 
Where an Official iver applies to set aside a 


mo bond executed by an insolvent under s. 53, 
Provincial Insolvency Act, or in the alternative under 
s. 54 if the mortgages is proved to be a creditor and 
the mortgagee does not prove that he is a creditor, it 
is competent to the Court to proceed with the applica- 
tion under a. 53. In such a case the burden is on the 
alienee to prove his bona fides. 

Appeal against an order of the District 
Court of West Tanjore, dated the 18th Oc- 
tober, 1924, in O. P. No. 15 of 1924,in LP. 
No. 24 of 1923. 

Mr. S. T. Srinivasagopalachari, for the 
Appellant 

Mr. A. V. Viswanatha Sastri, for the Re- 
spondents, 

JUDGMENT.—So far as the applica- 
tion for adjournment made by the appel- 
lant is concerned, we think the Judge was 
perfectly justified in the circumstances of 
the case in refusing and his order is further 
justified by the fact that on the refusal of . 
the adjournment the appellant was un- 
willing to adduce evidence which was 
available in Oourt at the time. He merely 
instructed his Vakil to throw up his case 
if the adjournment was refused trusting 
possibly to get a different order in the 
Appellate Court. However that may be, the 
adjournment was rightly refused. 

The second point taken with reference 
to the bond in favour of the -appellant is 
that the question’ to be determined wag 


Sy eeu B [XE UE 3 4 
Ec ENOO a. , MALLA V. MOHAMMAD BBaRIE, ^U - “foo IO, 1827] 
“thé uhder is." 54-of:the'Provineial Insol-..Sharif, the .minor son of-Karam Dad, 
Sydney :Aot-and not under.6.53: Phe ÒM- for Rs. 22,000 and reqüestétt that’ sanc- 
en Reoeiver'had very carefully stated his tion beaccorded toirthe agreement. In Sep- 
= grounds’ for taking action under p, 53 and ‘tember the Colonigation :Officer sanctioned 
2! héd" pul^in^amálternative prayér.that if it “the contract for thegalwof the.landip favour 
I ivdre“préved" that ‘the- appellant was a ¢re-- of Mohammad Bharif^.^ -itas iF 

ditor, the alienation’ should be set, aside ^" It-appeard that the! verdor did pot; flfl 

Ander 5-254. "The appellant did not prove “his part: ‘of the :contract, withthe reanlt 

that he was a creditor and consequently ‘that’ a’suit fer-tha:-specifia performance 

the Court was entitled to proceed on the + thereof was‘ brouglit -by both. Karam Dad 

a licatioteün dài d. :537; Ad ench cases the- gud Mohammad ‘Sharif. "The ‘trial. Gourt 

burden: ib:'on “the -alienee. .of proving his has decreed specifie performanée, apparent- 

bana fi He:fajlėd-ta do that, and, there- aa eua of Mohamrnad'Ghari$? who was 
ore; tle-OourÜ8 -order.setting .aside the the only; person? who. was allowed by.the 
'aliénation is'eorreot:« ‘Phe appeal is dismiss- * “Oolonization - Offider^ta purchase, the pro- 
ed with costs. ne 7 | . perty,. TIME 

vEWwEAeNE OU Ini ccr rAppeabdismissed. ` "Against-this deorbé. the defendant, Malla 


3^ 


nuce has preferred the present appeal. The are- 

MEE or - spondent Mohammad, Bharif. who, has since 
SAEI AN pia DRLCCTI SEXT racan] . attained majority, has.not-üppsaréd;to de- 
RU MCN le T CE '" fend the appeal, -altheugh notice ‘ot ‘the 
PR We eden et : appeal has. been served upon him. "It^ap- 

es RO 49 tyke IS s d :pears -that Karam Dad died:düring the 


il LAHORE HIGH COURT. Ta 
Finer OrvıL Arpal No, 190 or 1922. wag made after the expiry of. the preperibad 
nini Agen = oemoer O a, a t f oe f H Aya Pe ri 
(I e Present:—Sir Shadi T, Chief  . necessary to consider fhe Yiiestion whether 
o Justico and Mr. Justice Agha Haidar. " ihe abatsment of the appeal indo 
sali MALLA —DBFANDANT-—APPBLLANT ii Karam, Dad's heirs are concerned ‘head be 
S3 SQ ca Versus  - . » get aside because; as pointed out.aboye, the 
' MOHAMMAD SHARIF RBPRESHNTATIVB .. decree has, been granted i tabone d Mu- 
(gun KARAMDAD AND OTEBES— .. hemmad. Sharif, and. Karam Dad should, 
EAT LL esr ek DUET c S 
. Specific "performance— 4 tan a spondent.. Wr ee ose ene es ; 
half of inar pee perf crmance. hy minor Mu - On the merits. the -sole question ja whe- 
. 1! ^A oantraot- entered into by the guarda ‘of an-..ther &, contract entered into by the guardian 
thts quotas etal a te fn uo i ate only tar a emet GRE on 
., Bebe, ; s. Pakhr: komad Ù © “moveable property can .be, specifically en- 
lowed: és Fd mee. W, fol. "forced at the coption,-of the latter. “Fkere 


-<n Cs Firgt appegl-from. sedeada sf tih Senior was’ considerable, divergence of, judicial 


^ :Sub-Judge; Shabpyrat Bargddhà, dated the © 


ashy 
4 
fog 


Be ‘January; 19 Lee at tee ..matter-has.now. heen set at rést’ “by the 
der amas E iM mu) kon bio .7-  ,. „Judgment of their Lordehipa;pf the Privy 
iGO DGMENT.-Tie facte relévant to .- Council, Mir: Sarwarjgn-v. .F'ükhr-ud-din 


“ne may be she 
^, bad veceiyed, from, Government & grant OFT 6 x 
i. sbworpquares ot. lad ‘of hora&breéding.. minor,or the.minpors éatate-.by,a contract 


un, the-gale-of the., Iang, “No bale agal,” hows: the contract;,and there be 101 

ye “OYO, a, pe effected mo. ‘thé. permission: » he, cannot, after attaining the age of major- 
of the. Cglonizdtion_ 0: "AG 

^. „application on 8th. July, 1920,'t the Ooloni. (0 T Tad. Oss, S815 $9 C 3095 1 CTS QS dd 

bom LE, b, 31 M. L. J. 1150, 11 M. L. T. 8; 39 L 
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tract’: ‘Whatever our own opinion may 
on the subject, we are. bonud: by ' tHo rule 
láid:dowh' by ‘the ~Privy,:Oouncil,‘and fol: 
lowing that:decision we must hold ‘that: the ' 
infant'inthé present case, was de entitled.” 
to obtain &decres for the spec perform; : 
arice-of the contrach : 

' We; accórdingly,- allow. the ‘appeal and” 
diewi$ the sultewith costs throughout, 

HOLD A sr. ; Appeal. allowed.” ^" 


of ^ ^ 


J 

y 
- 
ad 
t 


Hm, eU biu, Lo PE i Til when Ki $ 
oU at 4 
QMAPRA S HIGH. COURS 
LJARPAALINO; 1582,0F Hs 
a+.» 1.Maroh,26,1928.:. . 
Présetit.:2—Mr. d ugtice, Dong dine 
7 MAHANTHAY A AND:ANQTHBR— .. 
Ln at ds. Sa A ier = 
“NANDA pa ÉD Baraat 
t=}. id ReBPONDENT,,- 


J trang “eve ree Dicen y I rc 
leew Bis opel o feror 

MURS “of 1 nona ira irama dn Eun 

eis ot i a- aging ui Gras 


tenor a wes pe in possession 
a cis payment the”. encumbrances 
an and other anank E thé -trahaferes had .unidér- 
taken io pay. No time for redemption wan fined sir 
was dhy. amount fixed ag- payable on codon e RR 
^t Held; “hati "as ME 0 to 4 tlaldét 
the, irae ge e: Ao as P tos TE dears tó sat 
up title property subs on the 
thatthe tinedha fiinsdetion. was merely aaa fe 
‘ad àd£QAd'cht sale. .-. af th 


* Becondianpegl Against, the destee 6 
“Kanara at‘Mangalore, in AB. No. 75 óf. 193 ‘i 


i xt 


^n 


Court of te Subordinate Judge of: 


XArBu No 1 pt. Lx on, the Ale of'the 
"District; Court), preferred against that of the 
Court ofa: the. Dis 


S6 of 19 it of ,Euna- 
| “por, in QS. No.8 & 


i ert Sung mi. “aa, Hor’ “thé Appl- 
an doe EE tal ee ne Bn x 
Mr. -K; Feprgnaraygna, {px te Repond- 


Sehr abs 
^ "JUDGMENT, Thi inl poit in this 
Boone api ak betes. EE. Lise “kagt 


Jess 
6 Dr Bale; - 
EEN pem hanthanin 


aa a s ded Jot? Gbvinda 
Hegde. Prom a tenor: of the documeht, 

-it appears» that it was: intende ed to bb & gale. ` 
“Et isvalléd “ raya angitha Dkthiari" and’ 
from the'recitald. therein, it’ eppears that . 


"it was intended to.cperate as a ale. dorinda d 


eos 


. MAHANSHAYA. 5, NANDIAPPA ‘BRADB., 


E Munsif's Oort: 1074860 for: 


685 
“Hegde düed a sÀÁ in the Bakur Talk 
ion o 
the property on thestrength,o Ex. AD : 
Munsif dismisséd the: plaintiff's suit. on 
appéslthé prihcipal Badar Amin held. t 
the plaintif: ‘was eéntitled-to;, possession: afd 
that h'e photild | pay ‘ceftgin » amoun ig men- 
tioned in-the:document and that the warg 


: of the properties should-not.be transferred 


without the ‘consent: ‘ofthe; san of he; 
defendant in that «guit, - Thee D Ld of 
Mr: Bitarbina-Rao is that. Ex: I js only +a 
nomipal transaction ard that it was axeout-. 
ed.in order to protect ‘thé property ': ‘from 
a previous mortgagee who waa’ Bring, 
trouble ‘at the time this'-document, wes” 
` executed. There is nothing in the a 
ment to'show that it wada "hominál traupaci 
tiot. ‘If it was a nominal tranBaction, not 
doubt the'plaintiff would be entitled.to g&t. 
-posseeBion': at any time he? likes because the. 
possession of the benamidar would : :only be: 
the’ “possession of, the real owner. » 
"Tf that contention is not to be.uj ‘fa, 
Mr. Sitarama . Rao contends that Held 
should. -be treated „as a mortga UM 
have already.. "observed, ffrom th e t wi 
ofthe dooument, it. ‘cannot besaid tà; 


mortgage, Hither it is an out and. outs 
or ik is '&-behdihi-Sale- for the Mere 
the ‘let deéfenduht,*^ Phe- dbcree:tet; the 


pend cipal -Sadar Amin m 
vindá ‘Hegde’ was" to' 
of the property ERA hat 
properes, sh tránaférred only with 
-con&ent c pho ae defetidehs'arson. 
Ss y ba & 50 1 {i cannbt'bersaid that under 
Ts acre nantes -a5 mort 
There, is Ro. PAD jesse 
a y.amotnt infentionéd 
[os When 
Th SUBE d 


makes it clears that 
‘10. +: possession 
tht:abarg ofi the 


rrédemption;mor 
wHich:shouldibe 
she mu enea ton smedempr 
bkê ie indi D eed A 
ovin egde Fay: 
AUS ke peri di jor alee Bini 
ud iler hioudts ^g idtf H8 had under 
_taken.te, pay; x tnos :tliérefüte;opento 
fke- regent. Um When aids thes.son's 
Bon.of the” | "defehd tfo dhezeüikof 
1860, the yeontani Gt ito Bb isle io 
Es rty on-the gfoun' vihat: Ex. J 
orinal Bale Hot inténded-tor-conkey any 
‘title tothe vetidee or +hat'itis-a mortgage 
awhich they are entitléd@to tedeem, ; 1554: 
; Up. this view, thé Judghent ofethec Bab- 
ordinate ‘Judge’ “48° correct: :llheoenecend 
appeal. ‘fails, and is Laa sbeal dien 
ae al: Appeal diasmani 
as a "o UP Set ban 


vivo cef È 00 2$ gm Lo 
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PRIVY COUNCIL. 

SK pPHAL FROM THB CaLoutTra Hien OoukT. 
October 19, 1926. 
Present:—Lord Phillimore, Lord Sinha, 
Lord Blanesburgh and Mr. Ameer Ali. 
JAGANNATH PROSAD SINGH 
QHOWDHURY- —APPELLANT 
versus 
SURAJMUL JALAL AND OTHSR8— 
RESPONDENTS. 

d. P. O. (Aet V of 1008), 6. 3h 0. XXXIV, rr. 2 to 
)—Moriqage suit—Interest—Contract rate tll date of 
from appellate 


The general provision as to the award of interest 
Kh san M, O. P. O., is, so fnr as the particu- 
lar case of mo | gre concerned, avoided by the 

joular pro ns of O. XXXIV. aP 688, col. 1.] 

In suits relating to mortgages, ti the period of 
redemption has expired the matter remains in con- 
tract ind interest has to be paid at the rateand with 
the rests i in the contract of mortgage. [p 
688, ook 2.) , 

Sundar Koer v. Rai Sham Krishan 1), followed. 

Raghunath Prasad v. Sarju (5, distingu- 


ished. 

Where the sum fixed for redemption is varied in 

appeal, the date when the contract rate expires is 
the date of the passing of the 


months from 

appellate decree and not from that of the original 
decree. [ibid] 

Appeal from the Calcutta High Court. 

Messrs. G, R. Lowndes and B. Dube, for the 
Appellant. 

Moears. A. M. Dunne and H. N. Sen, for 
the Reapondente 


JUDGMENT. . 

Lord Phillimore.—On this appeal as 
it was lodged various points were presented 
which have not been insisted upon in argu- 
ment before their Lordships’ Board. The 
one matter to which Counsel for the 
appellant have confined themselves is the 
question of the rate of interest and whether 
it should be simple or compound from the 
date either of the decree of the High Court 
or, as put by one of the learned Counsel, the 
decree of the Court of firet instance. 

Really this matter is determined beyond 

uestion by O. 

"his may, for this particular case of mort- 

y differ from the eral provision of 

s 34 of the Code; but 1f s80, the particular 

avoids the general. Under r. 2 of that 
Order it is provided:— f 

“Ina guit for foreclosure, if the plaintiff 
succeeds, the Court shall pass a decree (a) 
ordering that an account be taken of what 
wil bé due to the plaintiff for principal 
and interest on the mortgage, and for his 
costa of the suit (if any) awarded to him 
on the day next hereinafter referred to... 


JAGANNATH SROSAD SINGH #. SURATMUL JALAL, 
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and directing (c) that if the defendant pays 
into- Court the amountso due ona day 
within sixmonthsfrom the date of declaring 
in Court the amountso dueto be fixed by 
the Court, the plaintiff shall deliver up to 
the defendant, or to such person es he 
appoints, all documents in his possession 
.but (d) that,if such payment is not 
made on or before the day to be fixed by 
the Court, the defendant shall be debarred 
from all right to redeem the property.” 

Andr. 4; sub-r. 1, provides that in a 
suit for sale, if the plaintiff succeeds, the 
Court shall pass a decree as mentioned and 
then direct that the property shall be sold 
if it is not redeemed. 

That is -very well paraphrased by Lord 
Davey in delivering the judgment of the 
Board in the case of Sundar Koer v. Rat 
Sham Krishan (1. At page 21* he says:— 

“Their Lordships have no hesitation in 
expressing their concurrence with the 
High Court of Oalcutta, not only in allowing 
interest after the fixed day, but also in 
allowing interest at the Oourt rate and 
not at the mortgage rate. They think that 
the scheme and intention of the Transfer 
of Property Act was that a general account 
should be taken once for all, and an 
aggregate amount be stated in the decree 
for principal, interest and coste due on & 
fixed’ day, and that after the expiration of 
that day, if the property should not he 
redeemed, the matter should pass from the 
domain of contract to that of JE, 
and the rights of the mortgagee shoul 
thenceforth depend, not on the contenía 
of his bond, but on the directions in the 
deeree. 

Up to this point, till the period for redemp- 
tion has expired, the matter remains in 
contract and the interest has to be paid 
at the rate and with the rests specified in 
the contract of mortgage. That is the 
judgment: which tbe High Court has 
delivered and of which Complet is, in their 


- Lordships’ opinion, ineffectually made. 


A point was taken that the date when the 
contract rate expired should be six months 
from the date of the original decree of the 
Subordinate Judge, and not six months from 
the date of the decree of the High Court. 
Their Lordships think that cannot be so. 
It might be go if the decree and judgment 
of the Oourt of first instance was one 


1) 34 L A. 9; 34 0. 150; 4 A. L. J. 108; 5 O. L. J. 
106; 9 Bom. L. R. ; 1l O. W.N. 349; 10 M, L.J. 


48: 2 M. L, T. 75 (P. G.). 
Page of T. A a Ex 


i 
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which was affirmed; but, inasmuch as it 
was varied because the sum fixed for re- 
demption was incorrectly calculated, it is 
impossible for the appellant in whose 
favour thatincorrect judgment was given, 
torely upon that date as the date from 
which the redemption period should be 
calculated. 

Théir Lordships, therefore, are of opinion 
that the decision of the High Oourt is in 
all respecta correct; but their Lordships 
must deal with a point which has been 
made by Oounsel for the appellant upon 
the decision of this Board ia the case of 
Raghunath Prasad v. Sarju Prasad (2). No 
doubt in that case their Lordships finished 
their judgment, which wasa judgment in 
favour'of the respondents, who had not been 
cilled upon, by saying: — 

“Their Lordships are of opinion that the 
decree of the High Oourt should be varied 
by allowing compound interest on. the 
principal at the rate of 2 per cent. per 
mensem from the date of the execution of 
the bond until September 25th, 1917"— 
which was the date of the decree of the 
Court of first instance, not of the redemp- 
tion period—‘and thereafter simple interest 
at the rate of 6 per cent. per annum up 


to the date of realization, and that iw 


other respects the decree of the High Vourt 
should be affirmed.” 

This part of the decision does not ap- 
parently square with either the order or the 
language of this Board in the case of 
Rani Sundar Koer v. Rai Sham Krishan (1). 
The explanation must be that, for some 
reason or other, their Lordships thought 
that the respondents, who were doing 
very well, were prepared to leave this 
Pee matter in their Lordships’ hands. 

f the respondents, when their Counsel 
received the print of the judgment, had 
been so minded asto come to the Board 
and say thet this had passed per incuriam 
they would have been heard andthe matter 
would have been fally discussed. 

Their Lordships cannot have thought that 
they were cee adversely to the respond- 
ents or they wou 
Oounsel to argue. What exactly influenc- 
ed their Lordships at thia moment of time 
can only be conjectured; but for some 

(2) 82 Ind. Cas. 817; 51 L A. 101" A. LR. 1924 P. 
OC, 60; BP. L. T. 72; 22 A. L. J. 105; 2 Pat. L. R. 
87; 19 L. W. 470; 34 M. L. T. 57; 46 M. L J. 610; 3 
Pat. 279; 20 Bom. L. R. 595; 28 0. W ; 

L. J. ; M, WN 


. 6 
306; 10 O. & A. L. R. 1395; 1 O, W. 
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d have called upon their 


6b7 
reason or other they must-have thought that 
the respondents consented to leave this 
matter in their hands,and the case is not 
to be relied upon as an authority in this 
particular. 

Their Lordships will, therefore, humbly 
advise His Majesty that this appeal should 
be dismissed with costs. 

A. N. A. Appeal dismissed. 

Solicitors for the Appellant:—Messra. 
Watkins and Hunter. 

Solicitors for the Respondents:—Messra.. 
Barrow, Rogers and Nevill, 





MADRAS HIGH COURT. 
Ssoonp Civit AppaaL No. 1504 or 1922, 
August 12, 1926. 
Present: —Mr. Justice Ramesam. 
PONNAMMAL-—PLAINTIPE No. 2— 
APPHLLANT 


versus 
PIOHAI THEVAN AND OTHARS-— DHRANDAN 18 


— RH8PONDHNTS. 
Contract Act (IX of 1872), 6. 64—Vendor and pur- 
chaser—Contract for sale of land —T ime, whether of 
ischargi encum- 


land, the purchaser dischar 
Saying ENG Pa pa an aan ted 
pa oe 0 money vendor 
rescinded the contract and the sale fell through, in a 
sit by the purchaser for refund of the amount so 


peid: 
Held, that although under s. 64 of the Contract Act 
the plaintiff could claim a refund of the amount paid 
towards the encumbrances, he would not be entitled 
to a charge therefor. [p. 689, ool 2.] 

Time is not of essence in a contract to 


purchase immoveable property. If a vendor does 
not rescind tha contract at once on failure of 
the purchaser to pay the consideration- amount but 
continues to keep it alive to enable the to 
find the necessary funds, the contrac? would be con- 
tinuing; similarly, it would continue if the purchaser 
intimates to the vendor that he hopes to funds 
and 2 for extension of time for payment. [p. 688, 
col. 2. 

A person who claims payment of money under s. 64, 
Contract Act is not entitled toa charge. [p. 689, coL 


2. 

re & party ie transferred from the of res- 
pondents to that of ap ts, no question of limita- 
tion arises. m 688, col. 1.] 

A person who conducts a transaction as agent of 
another not disclosing the principal, is competent to 
gue in res of it. (ibid) 

Secon gainst a decree of the 
Court of the Second Additional Subordi- 
nate Judge, Madura, in A. B. No. 88 of 
1921, (A, 8, No. 359 of 1920, District Oourt, 


eda 


Madura), preferred against that of the 


PONNAMMAL y. PIGHAI THHVAN. 


[$9 L O. 1997] 


"Rs. 1,000 the plaintiffs borrowed from one 


Court of the Firat Additional District Munaif,- i58lfpga: Pàudithan.' Suppea Pandithen after»: 


Madüra im; 8*No..158-of 1919 (0;.8... wards fi 
No:19 of 1919; ;Printipal District “Mansi, 1: defendants, Noa... 


Ocurt/Madara),s 665,2 ; DA 

Bt Messrs. B. Sitarama. Rao and Mutkiavami, 1 

Atyar, for the Appellant. 

C Méséra. S S-Veradachartar and P.Y. Er 
ami Aiyar, forithe Regpondents;’ -+ cis 

JUDGMENT.—The-suit was original, 
ly fil&d-by.twe' plaibtiffs a brother and a 
gi8ter'a&d- ih “the: "plaintát was stated that 
a decree may be given:dn favour .of-the: 
1ót-plaintiff!: whoois-the only:person inter- 
ested in the &mount:'. The-Court , below 
dismissed the plaintiffs suit. 

The 8edodd:appeal: Has bàeh Miledionly by 
the\Pnd7 plaintiff; the:ckst plaintiff: being 
made the lst -réspohHént::: It is explained 
that théwukaldt ofithe, jer. -plaintiff was 
not reatlyc ando go “bêl hadi tê be made a 
respondent and not that he does not want 
a decree. I directed-that the lst plaintiff 
should: be-ttansposed #5 am additionalappel- 
lant, E is then'objected:by-the respondent 
f£hst'the appéal-is ouf of time’. Apart from 
he consideration”: that “Where, &' party: is 
fransposed no... qüestion of limitatitm 
‘arises, it Beers to methat., the`-2ad plaint- 
iff’ only. is’ ‘competent - «to carry on the 
edid ippeal.” Thoggh cultiniately the lat 

PAR is the person. interes in the 
desee ol as the 9nd: plaintiff conducted 
mbat at themas- his. agent sometimes not 
“disclosing lié "prineipal, 1 “thitik 'she.is 
pompetent,to gue and, ‘it She. succeed, 
*hand: over the;/benefit. tothe lst.. plaintif, 
Te d peal is, therefore, maintainable. ©... 

o doa with the. merits I would staté the 

TH The uit „ig to recover Ra. 2,207-14.6 
bdlaining 40: make iba charge. om two items 
.,9f property. .Thésé-items belonged to the 
-lgt “de hdant, “defehgatite' Nos, 2 ánd" 3 
i being, his. sons .and .the 4th’ being ‘His 
.grandsog. - ‘The 2nd plaintiff entered. into 
“en Beene “with the: a $000 In pu to 

“pure two 1 pur- 
pnus ob this. eins foe Fe she. paid” off à 
prior encumbrance: on. 22nd September, 
1912, is one. Ramayya Bhagavathar^ who 

ECT mate tindêf s"deed' dited 12th: 
b fot Ra 600 over both ' the 

: VHS The amount -paid was Rs. 175. 

` Ev als^- found: that; . she" paid -another 
< An, of:Ra,. 225: io. the lat defendant. 

; But he plaintiffs. néver- paid the balance 


of tu^ consideration. ‘amount and. the gale . 
h ‘terminated. I, therefore, request t the ka 


» fell: E Te liem Niere Man Mono 
i e E = i u^ E ONE S NAA 
x iu cu : 


xr = 


"Bofnetime. 
Tom dE he ast when thé" written" state- 


a guit xU the plaintiff an 
1 ^A recover He 


l' do 4 
amount: of Ra..L000: With: intérest and he 
claimed 8 - charge. on, tlie: guit properties? ? 


. That Suit was O. 8. No. 195 of 1914: 
on, ihe. filè. of the, ` istrict, ' "Muieifs - 
Court of; Melur. “Tt. ended in à/'decrée ' 


làintiffR only ‘and~ 
fuer i 


against thé presént p 
the. Present pan Pai „had to 


sie ig. recover. t 
trom’; RUE NE 


benefit ‘of,. fhe LN ` Ehe" 
ld fo;th jó: ndantin 1916 andè . 
: oH Roh s e desek ne on’: 


Brd a s ER. below: EA 


mi 
(uA 
ary, 191 BB "~ delen pánt that? 
zm A hg jen Dea 
ud wan. pure e" 
ihi the guit is’ M "by limjtation ana 


PA off 
a "They: 






she 


dat. he, plaintiffs" are mot entitled: tO > a 


oat C 6pBuLD, 


rge. 
. Two : polhi edat in? E appeal 

efher thé. Pear A gre eht ted” ee 
charge for ihe e abc aud" 2y when 
did na Gada of aan ‘for the Bult ‘prise f 

The; Ours below pod ‘tite 
astig aids9 id Febtdary, 1915. ‘when the’ 
8 werd unable” "fnt the~balanics 
at gU amount, for; th “sal.” But' "Mr; 
Sitaram dad “conten ide ‘that’ 1t“dots hot 
m iem ‘fact px the ‘3nd 
elke ie told the lb defendkat in February, 
1913, that’ ‘she Was - able ‘to. purbhàae “the 
land, DN a ontraet fell through at? once, 
Time ‘is f the essence “i a‘-cotitrant 
to. Jurehhàe quio vesble prof erties.” Ifthe 
lat d fend nt di ‘not reacid "thé" contract 
at. “otic -byt continued to, keep!"i6^alive 
Waitlüg aise. the plaintifs to find “the hiecas- 
fry fonds" aga would bé 'eontiwu- 
ing. ‘gitgilar. j€ “wonk edntinüer ifthe 
otia told thé qol defendant thát^ they 
a io" raise” ‘the recessary ‘funda “and 
ue hé. Yat defendant 40'' wait fot 
"However," it 'sdeià' to "iie, by 


rhent of the Ist pldintiff (thé lát-defendant) 
ih Sdppa’Pandithan’s suit ‘wae filéd-tha 
‘ooritract, cértainly ` fell through: [tis not 
‘lear to me when. béiween February; 1913, 
and;February,: 1915, the: contract .- really 


LIPS 


TES 
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: Rajah of Vizianagaram v-Rajah Setrucherla 


question: whether the contract was kept 'Somasekhararaz (2), Chama Swami v. Padala 


'Bübsisting after Februar, 1913, and when it 
terminated, ,. 
. Further evidence may be addicnd. The 
Written.Btatement'of the present. 1 lst defend- 
a may. be exhibited.as it may be of same 
eip. 
The finding will be submitted “within 
six weeks and seven days. for objections. 





In' compliance with the order. contained’ 


in thé ‘above judgment, the -Additional 
"Subórdináte ` Judge o: Madura submitted 
the following: - 

FINDING.—By an "order "eti the High 
Coürt, dated 15th October, 1925, made in Be- 
cond Appeal No. 1504 of 1992, a finding: -has 
‘bean called fot on the followin issue:— 

"Whether the contract referred to in the 
suit was kept subsisting- after February, 
1918, and when it” terminated,"............ 
NAN Under these circumstances I 
would find that the. contract, was broken 
by the -2ni ‘plaintiff ` ‘in-‘or about. Feb- 
raary, 1913, -tat she regardéd it as mot 
subsisting when &he filed her written state- 
ment Ex ‘IIL on 30th September, 1914, that 
it was ‘repudiated by the “lst plaintiff 
when he-‘filed’ his written ‘statement in 
Plaintiffs’ lst witness's suit on 15th Febru- 
ary, 1915, and that the Ist defendant un- 
mistakably expressed her intention to 
rescind it and to enforce the penalty when 
she filed her written statement Ex. VIII on 
‘27th February, 1915. I would also find that 
there is no clear evidence that the contract 
fell through at any particular. date between 
February, 1913, and the date of Ex, VIII 





This second appeal came on for final hear- 
ing after the return of thefinding submitted 
YA the Additional Subordinate Judge..0f 

adura on 20th, 26th and 27th July, 1926. 

J UDGMENT.—The'Subordinate Judge 
"has iow sent up a finding that the contract 
was not subsisting even on.30th September 
1914, and ‘that probably it must be regard 
as having been rescinded even in February, 
1818. It follows that, if there is -no charge, 
the suit is barred by limitation. - This 
makes it necessary for me to go into: the 
question of oe Mr. Sitarama Rao con- 
tends. that, as the .plaintiffs-paid off the 
prior mortgage in favour of Rama Bhaga- 
yatan y. Bre ded P & bara He 

ies on Syamalarayudu v = udu(t 
UE 31 M. 143, 7 Ind, Dec. (s. s.) 45 ye (D; 


44 


-under e, 


-Anandu (3), Narayana. Kutti Goundan v. 
.Pechiammal (4), Ammani Ammal v. Rama- 
.swdmi Naidu (5) and other cases. It is 


that this is not.& case falling 
74 of.the Transfer - of Propeity 
‘Act.. Nor does it.faH within the exception 
tos. 10L of the/Transfer of Property Act. 
-The plaintiffs will be entitled toa charge, 
-if at all, :on considerations, of equity either 
by: thé . principle .of subrogation or. ‘on 
such similar principle. -It is contended for 
-the appellant that he-is-entitled to a charge 
‘under s. 64. of the ‘-Contract..Act. 
-may be conceded that the plaintiffs . are 
entitled.under 8. 61 of the Contract-Act to 
refund: of the amount paid by them in 
discharge: of the. mortgage over sthe pro- 
perty (the defendants getting the -benefit 
of such discharge).- -The contract was re- 
scinded by. the, defendants on. account of 
the plaintiffs’ breach -and,they must restore 
the hsnefits received thereunder... But." it 
seems to-me difficult to :hold that:.s.: 64 
has anything to do. with the question -of 
a charge. The .appellant. contends, the 
words .“‘restore-: such = Bengdus "create: 8 
charge. -He.ssysi! “aira 04 
i \'The- ‘defen dante’ mortga ge. saga oft 
Théy- must .reatore the: beneflt- received. 
Therefore, the plain tifts Are. entitled to 8 
charge." 

|: Iam not “able to agree with this, reason. 
ing. It cannot be said .that:the benefit 
obtained. by the defendants is a mo 
&ahd.that they must allow.the lainna do 
have the benefit of.that mortgage. "The 
only benefit the. defendants received: was 
the payment of a mortgage-debt; and. they 
must refund: that amount. Anyhow I am 
not able to spell out an equitable charge 
from the language o£-8: "64 of the Contract 
Act and no..authority has been - -cited in 
fayour of anch a process, - 

Coming now to the other cases. ated, in 
the case in S yamalarayudu v. Subbarayudu 
(1) at tha tine of payment.D was actually 
the purchaser and he made the‘ payment 
to protect his interest.. It is true thatthe 
interest afterwards. turned out to be illu: 
sory, but -it was held he was entitled tog 


cad mitted 


20 M. 686; 1$ M. Li F. 83. 
3) 31 M. 429; 3 M. M. L. T. 305; 18 M. D . 306, 
r £u Ind. -Cas 2060; 38 M.:42 1M. 2 IN 
(1813) M. W. N. 353; 22 M. L. J 
“© 51 Ind. Oes. 61; 10 L- W, Tis "XL nj 
(1919) M, W, N. 886, 
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charge. The case in Rajah of Virianagram 
. v. Rajah Setrucharla Somasekhararaz (2) 
was a case of aco-sharer who had to pay 
land revenue for protecting his share. That 
isa case governed by well-known principles 
of law. The case in Chama Swami v. Padala 
Anandu (3) is like Syamalarayudu v. Sub- 
barayudu (i) In Narayana Kutti Goundan 
v. Pechiammal (4) the plaintiff actually 
took a mortgage. The objection there was 
that the mortgagors had no interest except 
a spes successionis, but it was held that 
the mortgagors (the daughters) had a rever- 
Bioner's interestand would be entitled by 
subrogation to a charge ifthey paid the 
amount, and puch charge could be sub- 
mortgagedto the plaintiff. I donot think 
any of these cases can help the plaintiff. 
The appellant strongly relies on the case 
in Ammani Ammal v. RKamaswamt Naidu 
(5), That is also a case of a purchaser from 
‘a "guardian. When the purchase turned 
out invalid it was held that he was en- 
titled to a charge for money paid in dis- 
charge of a mortgage. It is true these 
cases show that not only in cases where 
the person paying off a charge had some 
interest ‘at the time but also in cases where 
he had no such intereat he may beentitled 
to a charge ithe bona fide thought he had 
an interest to protect. In Syamalarayudu 
y. Subbarayudu (1), Chama Swami v. Padala 
Anandu (3), Ammani Ammal v. Ramaswami 
Natdu (6) and BhagwatiPrasad v. Radha 
‘Kishen Sewak Pande (6) the plaintiffs had 
deeds of conveyance in their favour which 
were afterwards found to be invalid. In 
the present case the plaintiffs had no inter- 
est at the time of payment. They only 
entered into a contract to purchase the 
property and the money they paid to 
discharge the mortgage was only part of 
the consideration they had to pay for the 
galo. It was really what would have be- 
come the vendee’s money if the contract 
had been carried out. See Har Shyam 
Chowdhury v. Shyam Lal Sahu(7). In this 
respect the case resembles the decision in 
Govinda Padayachi v. Lokanatha Aiyar (8) 
and the case in Har Shyam Chowdhury 
v. Shyam Lal Sahu (7), The observations 
of the Privy Oouneil in Mohesh. Lal v: 


(8) 15 A. 804; 
Jur. $20; 7 Ind. Dec. (x. a.) 911 (P. ui 
an 31 Ind, Cas. 22; 4$ O. 69 at p. 72; 22 O, L. J, 
$97; 30 O. W. N 601. : 

(8) 62 Ind. Cas. 201; 40 M. L J. 114; (1921) M. W. 
É, 87; 29 M. L. T. 156, 


20 A. 108; 6 Ber. P. O. J. 7; 17 Ind. 


$ 
. 
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Mohant Pawan’ Das (9) throw similar 
light ,see also the observation of Mukerjee, 
J., in Suryiram Marwari v. Parhamdeo 
Pershad (10).] If in this case the contract 
“was not carried out on account of the de- 
fault of the defendants it may be that tho- 
‘plaintiffs would be entitled to a charge. It 
is on &ccount of their own default that the 
contract was not completed. It is simply 
a case where plaintiffs paid a part of the 
consideration but not the rest and though 
they are entitled ton refund of the part 
payment made they are not entitled to 
a charge. The second appeal fails and 
is dismissed with costs io bs shared half 
and half by the vendors and their alie- 
Nees. : . 

Y. N. Y. Appeal dismissed. | 
- (8) 90. 961; 101. A. 62; 13 C. L. R. 221; 7 Ind, 
Jur. 383; 4 Bar. P. 0), J. 484: 4 Ind. Dec, (5.8) 1291. 

(10) 3'O L. J. 288. ^ 


LAHORE HIGH COURT. 
Ciur Ravision PKTITION No. 319 or 1926.- 
M November 12, 1926. . 
. . Present;—Mr. Justice Jai Lal. 
Tas Firm CHAMPA LAL-MADHO LAL 
— DBFENDANTS— PRTITIONBRE r 


DE ` VETEUS 
BANARSI DASS—PLAINTIFF— 

] RESPONDENT. . : 

Power-of-attorney—Agent authorised to do every- 
thing for defending sutt—-Power to file oppedt from 
order pling to set aside ex parte decree—O. P. 0. 
(Act Tor d , 8. 115—Appial, dismissal of, on the 
ground. agent not authorised to file—HRevinon. 
' Where a power-of-attorney authorises an agent 
to do everything which ıs necessary to defend 
e suit on behalf of his principal, the agent is com- 
petent to file an appeal against an order refusing to 
set aside an ex decrees, [p. 691, coL 2.] 

Dayal v. Hirde Rám (1) and Budhu Ram v. Kalu 
Ram (2), followed. ` 

An erroneous dismissal of an appeal on the d 
that the agent flling it was not authorised by his 
power-ofattorney to do so, 18 a failure to exercise 
Jurisdiction and can, therefore, be set, aside in revi- 
sion. [ind] 

Petition for revision of an order of the 
Additional District Judge, Ferozepore, 
dated the Ist December, 1925, affirming that 
of the Subordinate Judge, Third Olase, 
Ferozepore, dated the 28th April, 1925,  * 
' Lala Mool Chand, R. B., forthe Peti: 
tioners. : 
- Mr. M. L. Puri, for the Respondent. 
t JUDGMENT.—A:- suit was instituted 
against Champa Lal-Madho Lal residents 
of Indore in the Courtol the Subordinate 
Judge, Ferozepore, The defendants appoint- 

sa 


-— 
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ed one‘Kapur Ohand as their attorney to 
defend thesuit on their behalf, It appears 
that the suit was decreed ex parte. Kapur 
Chand applied on behalfof his principal 
to set aside the ex parte decree but the 
. application was dismissed by the Subordi- 
nate Judge. Then a Pleader under the in- 
stractions of Kapur Ohand presented an 
appeal against the order of the Subordinate 
Judge refusing to set aside the ex parte 
decree. This appeal has been dismissed by 
the District Judge on the ground that 
Kapur Ohand was not competent to present 
an appeal from the order under the author- 
ity of his power-of-attorney. The defend- 
ants have presented this petition for revi- 
sion. 

It is contended on their behalf by Mr. 
Mool Chand that the view of the learned 
District Judge is wrong and that, as a 
matter of fact, the power- of- attorney filed 
by Kapur Ohand inthe Court of the Sub- 
Judge authorised him to do everything 
which was necessary to defend the suit , on 
behalf of his principals and impliedly in- 
cluded the power to present an appeal, 
Reliance is placed on a judgment of the 
Ohief Oourt of the Punjab reported as 
Dayal v. Hirde Ram (1) and also on a 
judgment of this Court reported as Budhu 
Ram v. Kalu Ram (3). In the former of 
these cases the learned Judge made the 
folowing remarks with reference to an 
objection taken for the respondents that the 
power-of-attorney in favour of the plaintiff's 
agent did not authorise him to institute 
an appeal in the Chief Oourt: "I have 
read the power-of-attorney carefully and I 
am of opinion, that, though it does not 
expressly mention the institution of the 
appeal in the Ohief Oourt, there is no kan 
that the plaintiffs authorised him to 
geoute all the litigation arisin ing out o the 
suit and thus impliedly conferred upon 
him the power to lodge and prosecute an 
appeal in this Court." This judgment was 
followed in Budhu Ram v. Kalu Ram (2) 
where the learned Judge remarked that a 
power of-attorney authorising a Pleader to 
prosecute all the litigation of a suit im- 
pliedly confers upon him the-power to lodge 
and conduct the appeal up tothe Chief 
Oourt, The power-of-attorney in this case 
expressly mentions that the principal 
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authorised the agent to conduct all pro- 
ceedings relating to the suit and ends 
with the remark that whatever the agent 
will do on behalf of the principal in 
that connection would be. binding on the 
principal In my opinion, this power-ot- 
attorney authorised the agent to take all 
necessary steps on behalf of the principal 
todefend the suit and the institution of 
an appeal against the order refusing 
to set aside the ex parte decree was a 
step neceasary for the defence of the suit. 

A preliminary objection is taken on 
behalf of the respondent that this Court 
is not competent under s. 115 of the O. P. 
O. to interfere with the judgment of the 
District Judge as thelearned Judge did 
not refuse to exercise jnrisdietion which 
was vested in him. In my opinion, this. 
Oourt is competent to interfere on revision 
in the present case, because the learned 
District Judge has refused to entertain 
the appeal on erroneous ground and has, 
therefore, failed to exercise jurisdiction. 
vested in him. < 

I accept this petition, set aside the order 
of the District Judge and remand the case 
to: him with directions to hear the appeal 
on the merits, The petitioner will have 
his coste in this Court against the respond- 
ent. 


RL Petition accepted, 


MADRAS HIGH COURT. 
Ssoonp Orvin ÁPPaAL No. 1109 or 1922, 
August 7, 1925. 
Present:—Mr Justice Ramesam. 
PATHINTI GUNDAPPA—Daranpant 
No. 1—APPALLANT 6 
versus 
KARNAM NARASAPPA AND OTHERS — | 
PLAINTIFFS—RHBSPONDBRNTS. 
Limitation —Question of limitation involving in- 
try into facts, whether can be raised in appeal — 
fi u Law—Gft to bride-groom at tims of marriage 
if can bs presumed to be bride s. 


A point of-limitation which necessitates some ina 


quiry into facts cannot be raised for the first time 
moon appeal. [p. 892, col. 1.) ` 


to a 'bride-groom at the time of 
Nerei be te the bride's 


ts or grand-parenta 
may may beot ry tion. of the donora pro but it 
cannot bs of the property of the bride unless, 
perhape, it clearly appears that the A gould not ge) 


married 


mari unless accompanied by such & gift. 


[p. 093 
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He Scenes the ME the- 


trict, Court,’ Anantapur, in À.-8. No, 147. 
e ‘Dl ‘preferred. against that of the Court; 


of the District Munsif, Penukonda, in 0, 8. ‘ 


No 564 of 1919 i. 
“Mr. .L. A. Govindaraghava Agar, dor the: 
Appell 
Rr Ch Chandrasekara ayeri dor the. Re- 
spondents. . -z ; 
E UBGMENT. This. anni. "appeal 
arises out of.a suit by a Hindu reversioner 
to recover: the -properties of one Mailarappa: 
after the deathon 9th July,’ 1917, of his 
daughter Narasamma,in whom. the estate 
last vested; ‘The relationship of the plaint- 
ifla. to Mailarappa. as;revarsieners, .appeard 
in. the- pedigree-set forth: in. ithe District 
Judge's judgment. and iş not now disputed: 
The,properties : which were the subject: of 
the-pppeal-fall into two, sub-divisions, (I) 
The. “properties in Schedule A;:-(2):the pro4 
nacties jn pones D dod Q.: Teking uf 
the Yirst item, Mr,Govindaraghava Aiyar the 
learned. Yakil fox, the appellant raised > two 
contentions: Firat, that it is nok showh:that 
the properties helonged to.the estate-of.the 
ositus, . Mailegneps, Secondly, the sutt 
3. arred- by „limitati on. sander, ithe cold; 
Limitation AE., UN 1i SEATS VERSES 
name o appa, 
sakanan aaa RU aD y 
Bhowg.it.ig in; the name o ather an 
Er. B` ied it in the name of himself. 
Exbibit shows the patta was then in the 
name of his mother-Pattamma. This was 
in Fasli 1269. Pattamma being the grand- 
mother of Narasammma, her action in obtain- 
ing the patta in her own name instead of 
her d:daughter'B: ngei 6 éünnbt be 
eua d as. mdyersa-to "the. latter: -In 
Fasli 1272 the baita; was: transferred to 
Pattamma'g.,gon-in, Jaw Kristappa: ‘It can- 
not: cbe; presumed, thati;thé? alienation. was 
in 1862 and that .Kristappa@ had acquired 
an absolute title veri the Limitation Act 
of .1859.and -beforé the: Limitation Act- of 
1871 had come into fores; This point has 
not been raised in the. Courts below andit 
isa point whith neSeséitatea sonie inquiry 
A facts, The. appeal, ` ‘therefore, fails as 
ds the.4 Bchednle.' .- 
oming now to Schedules’ B: and G, we 
find that Mailarappa’ s title-to them. was ád- 
mitted’ and Pattamma held -possession as in: 
the casé of- the ande i in Schedule. A. after 
Mailarapb’s :eath, “She got” "Narasartímà 
püárried to Sitharamappa,’ rother's son of 
Kristapps. The marriage must have taken 
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pl after the. death of Mailarappaand before? 
5th October, 1463. At the time of the marri- 
age Pattamma seems to-have given away 
the properties in Schedules B and’ O to 
Narasamma's husband, and. Bhaskarappa, 
plaintiff's father, confirmed > her: action’ by. 
&,deed. Ex. XVII, dated. 5th: ‘October, 1803. 
The question; is "whether the: plaintiffa: cam 
get over this marriage gift. In the-flret place 
Ex.. XVIL[-shows that-Pattamma dealt-with 
the..property as her.own-and: net.on behaM 
of Narasamma. : Secondly, a marriage’ giit 
to 8. son-in-law at: thé timé of" marriage 
made by thebride's párents'or.grand-parents 
maybe "of à, portion: of the-donór's:pto- ` 
perty; but.-iff cgnnov ;be.: df^ the property 
of the bride herself unless, perhaps, at 
clearly appears that the kirl” could not-be 
married unless accompanied by such a gift. 
it ds true. the transactions of this ‘case 
happened several years ago, -but a-necêrsity 
ef the kind suggested cannot ‘be presumed. 
Bhaskarappa's confirmation: caünot- bind 
the 'plaintiffs;-:.Rangasümi-" ‘Gotndén ^v, 
Nuchiappa: Gounden -(1):--Thia --dontention, 
therefore;-also fails.-In the result. the Appeal 


fale:c amun s 39 suc ok 
c-The second appeal: fails and i is disused 
with. coats. " 62 E x r 
U RNN We 23. AERO" iD i disiiased. 
SME, J. E 17 
[Et ps a ih 
08». OA 


On: P 
"YAHORÉ HIGH COURT: - 
ar Sha OIVIL “APPHAb’ No. 518:or. W22.. 
Mu viel sNovember 8,21926.: 707 
- «Presents Msc uation Broadway and ^ 


to~s — si o o demir ars 
NUTelQQ se Lr asm os 
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a cc Mridustiee Wafar Ali. i s c.s 2 
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AHMAD AND aROrÉaA -PrATNTIFIN = = 
YA RHSPONDHNTSA Ti bem: 


pe " vo 4 
hi sn KAKA dira Gogera- ^ 
Dri Nonong v iar or ra: in 
sump. of ériectnes 


Pip id Sena Gogers D ena, “District Mont- 
[XT ; ply there paka ra pd ting a gift whether 
fig wri daughter 
d a resident Eon ih dw. NM 695, dol, [X 
-A presumption of" Xorrectned. attaches to” Entried 
relating to custom in the Riwaji-am and where there" 
is nothing’ to rebut- that ae ptioh the . ‘pniries 
should be po prr mae to. [ibid. 


ta es valué va e Révajf--am la Montgomery Pie 
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— First-appeak from thédecres of the Senior 
Bab Judge, Montgomery, dated the E 
November, IIA. 
: Ohaudhri Zafrulla Khan, for the A nal: 
ant. 
Mr. B. D. Kureshi, for the Respondents. 
JUDGMENT.—The following pedigree- 
table will be of gesistamoe in this case ;— 
223 2*UT* SULT UR 


e g 
|- Sabu -- -'"Ghaus 
Babu | | 
Jhanda | Mahni 
Tm I Ta KA Bal. 
ZI EET ME ES AAN LM 
1 : À) 
Musammat T Dané Mamun, 
E ene 


On the llth January, 1916, Mahni a Go- 

ra Kharal of Mauza Gogera, executed a 
"deed of gift which. was duly registered.in 
favour of Ohawa his sister's son as well ab 
son-in-law. Mahni and his widow havin 
‘died the plaintiffs Ahmad, and Shghamed 
instituted a suit on the 8th July, 1920, for 
possession of the land belonging to Mahni 
which had passed to Ohawa under the deed 
of gift. They alleged that the land in suit 
was ancestral and that the parties being 
governed by custom Mahni had no power 
to make a gift of it. Further that accord- 
ing to custom Mahni had no power to 
appoint a khana damad or resident son-in- 
law ; nor had he the power to appoint his 
sister's son as his heir, Finally it was 
urged that, as a. matter of fact, Mahni had 
not made Ohawa his khana damad. 

The, suit was contested by Ohawa who 
pleaded that he had been appointed khana 
damad by Mahni and that Mabni had 
power to make the appointment. He also 
pleaded that in any event the suit was bad 
in the presence of Mahni's daughter and 
her sons. The trial Oourt settled the fol- 
lowing issues :— 


1. Are the parties bound by the agricul- 
tural custom in matters of alienation and 
are thé powers of alienation of a sonless 


. ptoprietor-untimited ? - > 
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~, and &ftetconsiderin 
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2: Was the defendant made a khana 
damad'by Mahni deceased ? 

“3. Is there gcustom to make & “hana 
damad in the, Kharal tribe ? 

4. If the defendant was appointed 8 
khana damad, have th he. plaintiffs & right to 
contest the alienation ‘in question in ‘the 

reserice of the defendant and sons of: the 
daughter | of the deceased? : 

5. ' Was the gift for consideration and if 
Bo what is its effect on the rights of. the 
plaintiffs ? 
the evidence, docu- 
mentary and oral, led by the arties came 
to the conclusion that Chawa Tad been ap- 

inted khana damad by Mahni but that 

"had no power by the custom pre- 
vailing among Kharals of Gogera to make 
‘the appointment or to make the gift in 
question.’ It accordingly decreed the 
plaintiffs' suit with the. result that Ohawa 
has now come up to this Court in appeal : 
' Tt, has been urged on behalf of the appel- 
Íant by Mr. Zafrulla Khan that the decision 
arrived at by the lower Oourt is erroneous 
‘and that on the evidence, on the record 
itis perfectly clear that the inhabitants of 
Gogera where the parties lived are not 
restricted by ‘custom in the alienation of 
property whether ancestral or gelt-acquired. 
“He has taken us through the entire evi- 
dence and has commented on the same. 
The plaintiffs produced: an extract Ex. P-10 
from the Riwaj i-am relating to the Kharals 
of the Gogera Tahsil of Montgomery Dis- 
trict This -Riwaj-t-am was prepared in 
1872 and this document Ex. P-10 clearly 
shows that the Kharals of this Tahsil are 
governed by custom and have not the 
power to make a gift of their ancestral 
property, oral or in writing, to their daugh- 
ters or sons-in-law living as khana damads, 
This statement of the custom is supported 
by definite instances, Mr, Zafrulla Khan 
admitte that his client has been unable 
to produce a single instance opposed to 
this entry in the Riwaj-t-am. As has been 
held by the Judicial Committee a presump- 
tion of correctness arises in regard to 
entries in the Riwaj-t-am such as these. 
No evidence having been produced to rebut 
this presumption it would seem that this 
entry should be given effdéet to. Mr. 
Zafralla Khan has, however, laid great 
stress on the document Ex, D 2 (page 13 
ofthe paper-book). This docufnent is-also 
an extract from the Revenue Record and 
relates to the foundation of and- acquisition 


691 


of ownership in this village. It has been 
urged that this document shows that 
daughters of sonless proprietors actually 
acted as conduit pipes through whom suc- 
cession to lands had flowed to their male 
issues. Stress was laid on a paragraph at 
page 15 and it was pointed ont that one 
Ohuhar having died sonless leaving him 
surviving his daughter Musammat Azim 
Khatun, married to Sher, a Gogera Kharal, 
Obuhar’s lands passed to Sher's descend- 
ants. This document, however, does not 
show who Ohuhar was and it is quite pos- 
sible if not probable that Ohuhar himself 
"was not a Kharal. The mere fact that his 
daughter succeeded to his property does 
not, therefore, establish the contention 
raised by Mr. Zafrulla Khan and I do not 
think this document, Ex. D-2,in any way re- 
buts the presumption of correotness attach- 
ingto Ex.P-10. Mr. Zafrulla Khan referred 
to Ganpat Rai v. Kesho Ram (1) in which 
there are certain observations relating to 
the Riwaj-i-am of the Montgomery District. 
This Riwaj-i-am was prepared by Mr. 
Purser and it has been pointed out by their 
Lordships in the authority cited that Mr. 
Purser himself noted that the entries in 
the Riwaj-t-am of this District are not to be 
entirely trusted. 

I have referred to the Revised Land 
Revenue Settlement Reportin question and 

ther that the remarks made in Ganpat 

i v. Kesho Ram (1) are based on para, 10, 
page 207 of the said report. 


It is true that Mr. Purser comments 
adversely on.the manner in which the 
Riwaj-i-ams were prepared in this District 
(Montgomery) and says that they “ought to 
be received with much caution” but also 
says that “they are of undoubted value if so 
received and the precedents and exoep- 
tions entered in them will be always use- 
ful." A 

In the present case the Riwaj-i-am of 
this village is supported by instances and 
after exercising all possible caution, in the 
consideration of this statement of the cus- 
tom in question I am unable to discover 
any real reason to refuse to acceptitas a 
correct record of the said custom. 

A presumption of correctness attaching 
to the Hiwaj-t-am and in the absence of any 
evidences in rebuttal of this presumption I 
feel bound to give effect to it. In the 
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circumstanees I dismiss this appeal with 
costs. 


R. L Appeal dismissed. 


——— 


MADRAS HIGH COURT. 
APPHAL Surr No. 399 o» 1922. 
Beptember 28, 1926. 

Present: —Mr. Justice Krishnan and 
Mr. Justice Venkatasubba Rao. 
KRUTTIVENTI PERRAJU-—PLAINTIFF 
—APPBLLANT 


versus 
SABBELLA BAPIREDDI AND OTHARS 


—DRFHNDANTS— R'H8PONDHBNTà. 

Limitation Act (LX of 1908), s. 20—Payment of inter- 
ast as such —Covenant for appropriation first towards 
inierest —Payment to mortgages, whether for interest 
Peet To treating overdue tnisrest as principal, 
effect of. 

Where, under the terms of a morigage-deed, it is 
ae that payments by the mortgagor should, in 
the firat instance, be credited towards interest and if 
there was any balance left, that should go towards 
the principal, any payments made towards the mart- 

must be referred to this covenant and the rights 
aL obligations of the parties must accordingly be 
determined with reference to it; paymanta by a pur- 
cbaser from the mo or Beers. the mortgage 
must in such a cese be held to have been intended to 
be made towards interest as such within the meaning 
of s 20 of the Limitation Act. [p. 695, col. 2.] 

The fact that in a document containing such a 
stipulation there was another covenant by which 
interest overdue for completed years waa to be added 
to the poora and treated as principal for pur- 

of interest has no bearıng on the question, 

. 696, col. 1] 

Gomnath Singh v. Hardeo Singh (1) and Charu 
Chandra Bhattacharjee v. Karam Buxa Sikdar (2), 
followed. 

Per Venkatasubba Rao, J—It 18 not an inflexible 
rule that fora payment being treated as payment of 
“interest as such” the debtor should at tho time of 


“ making it explicitly state that the amount should be 


oredited towards interest. There is no difference in 
prinoiple between a case where the debtor makes the 
statement at the time of the payment and a case. 
where he gives the authorisation in advance of the 


payment. [p. 897, col. 2.] 
Appeal against the decree of the Court of 


the Additional Subordinate Judge, Coca- 
nada, in O. 8. No. 72 of 1919, dated the 31st 
March, 1922. 

Mr. C. Sambasiva Rao, for the Appellant, 

Mr. P. Satyanararyana tor Mr. P. Soma- 
sundaram, for the Respondents, 

JUDGMENT. 

Krishnan, J.—This is an appeal from 
the decree of the Additional Subordinate 
Judge's Court of Cocanada, in O. S. No. 72 


‘of 1919, brought by Mr. Perraju for the 
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enforcement of a mortgage executed in his 
‘favour by defendants Nos. 1 to 12. The 
- suit has been dismissed by the Subordinate 
Judge on the, ground of limitation. The 
appeal to us is thus by the plaintiff. 

The learned Counsel for him contends 
“that the finding on the queation of limita- 
tion is erroneous. The mortgage-deed is 
dated Ist February, 1905. The suit was 
brought on 20th November, 1918; prima 

acie the suit would be barred as 12 years 

ad expired from the date of the mort- 
gage. But it is claimed that the suit is 
saved on account of a payment made to 
‘the plaintiff on behalf of the mortgagors 
by certain persons who purchased a part 
of the mortga property and who were 
directed by the mortgagors to pay the 
purchase-money to the mortgagee, Mr. 
Perraju. That payment is found by the 
Subordinate Judge to have been made on 
the 29th of November, 1907. If the finding 
is correct and if this payment could be 
relied upon under sg. 20 of the Limitation 
Act as saving limitation, the guit would be 
in time. The learned Vakil for the respond- 
ents contends that the date of payment 
-is not correctly arrived at. I think, how- 
ever, that the Subordinate Judge is right 
in his finding that though the sale-deed 
was dated 23rd August, 1907, the money 
was actually paid over to the mortgagee 
only on 20th November, 1907. The receipt 
Ex. A which has been given by the mort- 
gagee bears that date. "Though, no doubt, 
the receipt does not say that the money 
was paid on that day, there is no reason 
to suppose that it was paid on any other 
date. There is oral evidence to support 
the fact that the money was paid on the 
date of Ex, A, That being so the Sub- 
ordinate Judge's finding that the money 
was paid on 20th November, 1907, is correct 
and I accept it. ! 

' The Subordinate Judge has, however, held 
that this payment is of no avail for the 
purpose of saving limitation. The learn- 
ed Counsel for the appellant claims that 
this payrpent is sufficient agit is a pay« 
ment of “interest- as such” within the 
meaning of 6.20. In the mortgage-deed 
there are certain covenants to be consider- 
ed with reference to this. The mortgage- 
deed after reciting that Rs. 8,000 had béen 
borrowed says:— ' 

"We shall on demand pay the said 
bis am sum of Rs, 8,000 with interest 

thereof at Re. 1-0-6 per cent. per mensem. 
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We shall pay the interest of each year 
at the end of that year, that is, on the 
lst. February of every year. In default of 
payment of the interest of any year at the 
end of that -year, we shall add the interest 
of each year with the principal and we 
shall treat the said total amount as the 


principal and pay the same in the said 


manner with interest thereof at the rate 
of Rs, 1-0-6 per cent. per mensem till the 
&mount is paid in full. It is arranged that 
if any payment is made in respect of thia, 
the amount remaining after deducting the 
interest payable till then shall be credited 
towards the principal according to the 
stipulation in this deed.” X r 
. It is clear that the covenant between 
the parties was that any payment made 
should be, in the first instance, credited 
towards interest and if there is any balance 
left that should go towards the principal. 
From this covenant it will follow that out 
of the sum that was paid to Mr, Perraju 
from the purchase price under Ex. A (1) in 
1907 the interest on the mortggge-bond 
must be first taken. That being the co- 
venant: between the parties, it is not a far: 
fetched inference to say that parties when 
making and receiving payment must have 
intended to makea payment of interest; 
&nd the mortgagor would have intended 
that the payment was to be treated asin- 
terest and the mortgagee would have receiv- 
ed it as interest. If this is correct there 
is no difficulty whatever in treating the 
payment as payment of interest as auch. 
The Subordinate Judge’s reasoning on this 
part of the case is somewhat curious, He 
says that the paymentis to be credited 
towards interest in the first instance under 
the document, butin the document there 
is another covenant by which interest 
overdue for completed years was to be 
added to the principal and treated as prin- 
cipal.. He argues that the money paid to 
Mr. Perraju was under the document to be 
credited towards the two completed years’. 
interest which had already fallen due but. 
thia sum had become principal and, there- 
fore, the payment should be taken for pur- 
poses of limitation as if it had been made 
towards principal; if, of course, the pay- 
ment is to be treated ag. payment towards 
principal the payment must appear in the 
handwriting. of the person making the 
same to save limitation under s. 20. That 
being absent he holds that ílfis payment 
is of no avail. In this argument he treats. 


"896 
‘dhe and the sania sum as interest in ole 
‘part’ of it‘and as principal in another. 
“Phat seertis to be an “erroneous view, 
“the > ;paymént ‘is to “be credited towards 
‘interest and’ not towards principal, for the 

urpose of limitation’. as well. The. fact 
hat for ihe Purpose. of giving interest’ on 
-interést, overdué interest is treated under 


^on . 6 point. . If)" however, it is _atgued 
‘that, when the ‘document speaks of “de- 
‘ducting “thé interest payable till then” it 
bantiot rèfér to the intéreat which had 
“already Become’ principal under the ,coye- 
‘nant thén the money paid will have to be 
credited towards interest which had ao- 
‘erued ‘due after- the ‘completed two years; 
Gn which cdse-also the payment will be 
ia payment towards. ‘interest “as such. It 
‘is suggested | ‘that this construction is not 
consistent - with, the words“ ‘payable til 
then’ for Jit- is ‘said ‘that interest is: ‘not 
org till the ‘2nd of 
ae the càrrenc 


i cet 


proviso that nodau sos should, ib thé 
firdt instance, be taken towards interest 
due and the, balance only towards prin- 
bipal? The proper construction seefns to 
be that the payment "was to' be credited 
towards ihterest düe-for thé two completed 
years ds'well ag towards interest. "&corued 
subsequently. -- In- ‘this view ‘it’ seems to 
me’ thaf the argument of the Subordinats 
Judge cannot, é supported. Here, there 
Was a páyinent "of money which "under 
the covenant in the deed must be taken to 
have been made towards interest. That 
payment must, therefore, bd treated as a 
payment made towards interest as such. 


. A somewhat similar case arose in Gopi 
Nath Singh y. Hardeo Singh (1) where a 
view similar. “to the one I am taking’ was 
taken by their Lordships. No doubt, in 
that case there were some other circum- 
stances which tended to show that the pay- 
ment was & payment of interest as such 
which do not exist here. But the main 
fact was that the covenant clearly said 
that any payment made should be treated 
as payment towards interest in the first 
instance and the balance alone was to be 
credited towards principal. Thisis not a 
case. „Of an ordinary- payment by a debtor 


“ÜY IInd! Oas. 137; 31 A. 285; 0 A. L. J. 207, 
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; appropriation. ` 
‘the document: àa principal haa no bearing ` 
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‘to’ a creditor “where if the. ‘debtor Taila to 
appropriate, creditor may appropriate, the 
money .paid towards interest in the first 
“instance ‘and | the balaneé tówards. “prin- 
„cipal. „ In; such, „a case the: :éreditor has no 
‘right to, make an: appropriation. towards 
interest. unless thé debtor fáil to make the 
-Ths mere payment’. 9n 
account e&nnot this be treated aa 45 Doyment 
ugh 


“of interest :ab Buch in. sach a case t 


‘there may be .interést due. The present 
case is different’ because ` of the: covenant 
between the parties. — 

Another authority “was brought to our 

notice reported in Charu, Chandra Bhat- 
dachárjee v. Karam Buza Sikdár. (2), where 
‘their. Lordships, „Asutosh ` Mukerjee, ‘and 
“Beachcroft, JJ., held as.follows:—, — . 
; "Whére a bond provided that whenever 
‘any. payment would be made to.the credit- 
‘or, the, debtor would get.. an- entry--made 
on the back ‘of the bond, of: payment againat 
the interest, and after the interest had 
been ‘satisfied of) payment ‘against the 
principal to the extent of the surplus, and 
it appeared that, the amount due. on 
account of interest on a certain date was 
considerably., in, excess of the sum paid by 
ihe: debtor on that date, although nothing 
was expressly stated . by. either.of the par- 
ties, at. the time of payment, “the. inference 
wag irresistible, that the payment was made 
on &ccoünt.of interest as “such.” 

‘That ‘case is, very nearly parallel to this. 
We may have cases where the debtor when 
making the payment makes an express 
requisition.that, the money or some portion 
of the money should be taken towards 
interest in which case there would be ro , 
difficulty in applying the section. It is 
only when there is no express statement 
that the difficulty arises and the point to 
be then decided is whether there is. no im- 
plication that the payment was. made 
towards interest. In this case the implica- 
tion is perfectly clear. Therefore, it seems 
to me, that we.must hold that interest in - 
this case was paid as such and that the 
payment does not save the suit from limita- 
tion. 

' The first issue "which was raised by. the 
defendants dealt with the point whether 
the suit mortgage was only a nominal 
transaction ornot. That has been found 
against ‘the defendants by the-Subordinate 
Judge. The parties. -apparently agreed 
that. at least Rs. 5,000. of the consideration 
(2) 43 ind. Cis is; 37 O: L. J. 141. 
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tor the mortgage was good consideration, It 
is only as regafds the balance that any 

ispute arose., Considering that the plaint- 
iff has- abandoned a large portion of his 
plaim, he really became entitled to Ra. 27,000 
under the - mortgage and has only asked 
for a decree for 8,000, the consideration 
of Rs. 5,000° for this mortgage, if good, 
would be quite sufficient to cover the 
claim. S80 there is no point in objecting 
fo the balance of consideration. : j 
, There is no other point on which thé 
respondents’ Vakil has tried to support thé 
decree of the lower Court. The decree 
must, therefore, be reversed anda decree 
given to the plaintiff for the sum asked 
for: The ordinary mortgage decree will 
‘be drawn up witha provision that the pro- 
perties included in the mortgage and sold 
to defendants Nos. 13 to 17 willbe exonerat- 
ed. The decree will be as regards the 
balance of the properties, . 

The plaintif would be entitled.to get 
his costs of the suit and of the appeal from 
defendants Nos. 1 to 12 and that amount 
wil be added to the  mortgage-decree. 
There will beno personal decree either for 
the costa or for the mortgage-debt. 

Venkatasubba Rao, J.—l agree 
and L wish to add just & few words. Thé 
question to be decided in this appeal is, 
whether the payment made on behalf, of 
the debtors on 20th November, 1907, of 
Rs. 1,237-8-0 is & "payment of interest as 
such” unders.20 of the Limitation Act. 
"When the payment was made the debtors 
did not make any express statement that 
it was to be credited towards interest. 

. But is sach an express statement always 
necessary? The mortgage deed contains a 
covenant which runs thus:— 

"Itis arranged that if the payment is 
made in respect of this, the amount remain- 
ing after MURAL dips interest accrued 
due till then shall be credited towards the 
principal according to the stipulation in. 
this deed,” i 

This clause imposes upon the creditor 
the duty of crediting any amount paid, in 
the firat instance towards unpaid interest 
due on the date of the payment. In other 
words, the parties agreed in advance that 
if the debtor made a payment, the oreditor 
was bound to appropriate it towards in- 
terest -if, Buch interest was due. In the 
&bsence of evidence varying this agree- 
ment,any payment made by the debtor 
must be referred to this covenant and the 
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rights and obligations of the parties , mast 
accordingly be determined. with referénce 
toit. It is not an inflexible rule that fora 
payment being treated .as paytgnt of “ip, 
terést as auch” the debtór.shotld mt thé 
time ‘of making it explicitly state that the 
amount should-be credited towards interest. 
There is ho differencé in principle between 
& case where the debtor makes the state- 
ment at the time of the payment ahd'à 
ease where he gives the authorizatioh in 
advance of the payment. In the present 
instance the debtor had” given express 
authorization under the covenant: in the 
mortgage-deed. .' . . ^ 
In Charu Chandra: Bhattacharjee v, 
Kuram Buxa Sikdar (2) the learned Judges 
of the Calcutta High Court held that such 
a payment as the one before us satisfied the 
requirements ofa. 20 of the Limitation Act. 
The only other question that remains to 
be considered is, was there a sum due for 
intereat on 20th November, 1907, the date of 
paymeni?' The EE S iv pie was execut- 
‘ed on the lst February, 1905, under its terms 
interest due at the end of each year was to 
be treated as principal. The result is that 
the interest that accrued due for the-two 
years ending Ist February, 1908, and Ist 
February, 1907, became converted under the 
‘terms. of the bond into principal and it is 
doubtful whether for the purpose of limita- 
‘tion this amount can any longer be treat- 
d'as interest. But there was still the 
period intervening between the lst February, 
.1907, and the 20th November, 1907, when 
-the payment in question was made, If 
interest for that period was payable, the 
creditor. was bound to appropriate towarda 
it a part of the amount paid. For the 
defendant, it i8 contended that under the 
terms of the bond interest becomes payable 
only at the 2nd of the year and that accord- 
ingly no interest wus payable on the 20th 
November, 1907. 3 ` 
I find nothing in the wording of the deed 
to lend support, to this contention: I, 
therefore, find that on the date Rs, 1,237 80 
was paid, there wasan amount due and 
payable for interest under the bond and 
that by force of the covenant to which ‘TI 
have referred, the payment be regarded as 
payment ofinterest as such. The suit is 
thus within time. : 
This case having been set dpwn ‘to be 
spoken of’ this day upon ‘hearing: the 
arguments of Mr. C. Sambasiva Rao, Counsel 
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for the Appellant and of Mr. P. Satya- 
narayana tor Mr. P. Somasundaram, Vakil 
for the Respondents Nos. 1, 2, 5b and 8 and 
the 6th respondent having been given up 
and other respondents not appearing in 
person or by Pleader the Court made the 
following 

ORDER.—Interest will be calculated at 
oontract rate till the date fixed for redemp- 
tion and thereafter at 6 per cent. 

V.N. V. i Appeal allowed. 


LAHORE HIGH COURT. 

Ssoonp Oivin ApPBAL No, 3144 or 1925. 

. November 1, 1826. 
Present:—Mr. Justice Dalip Singh. 
. NIZAM DIN AND orBE88—DAFBNDANTS 
—APPHLLANTS 
versus 
ALI MOHAMMAD AND OTRABRS— 
- PLAINTIFFS —RBSPONDBNTS. 

Adverse ion—Waste land—Constructive pos- 
æssion, doctrine of, whether can be invoked in favour 
of trespasser. ] 

Adverse possession may be established over a piece 
of waste land when such waste land forms part ofa 
plot af land with defined boundaries over other por- 
tions of which acts of ownership have undoubtedly 
taken place and where there has been an assertion of 
right gua the whole land D 692, coL 2] , 

Although ordinarily the doctrine of constructive 
poesessioh cannot be used in favour of strespaseer, 
yet, nevertheless, in a case when a plot trespessed 
upon forms part of a larger plot with defined bound- 
arles over which larger plot there have been physical 
acta of ownership in portions and where there has 
been assertion of title over the whole plot throughout, 
such circumstances are relevant evidence as to the 
possession of the waste land. [ibid.] . 

Sivasubramanya v Secretary of State for India (1), 
Secretary of Stats for India v. Nellakutti Swa Sub- 
ramania D M and Shiddheswari Dasya v. Shashi 
Bhushan Ohowdhury (3), followed. 

Becond gppeal from the decree of the 
Additional District Judge, Lahore, dated 
the 9th of October, 1925, affirming that of 
the Sub Judge, Fourth Olass, Lahore, dated 
the 13th Maroh, 1924. 

Sheikh Niaz Mohammad and Syed Mohsin 
Shah, for the Appellants. 

Mr. Zafrulla Khan, for the Respondents. 

JUDGMENT.—These four connected 
appeals can be disposed of in one judg- 
ment. The short point for decision in the 
case is whether adverse possession can be 
eatablished over a piece of waste land when 
such waste land forms part ofa plot of land 
with defined boundaries over other por- 
tions of which acts of ownership have un- 
doubtedly taken place and where there 
has been an assertion of right qua the 


whole land. 
D n 
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The plots in dispute form part of an 
area known as Takya Patrangan. The 
plan shows that the whole of this plot is 
bounded on the west by the wall of the 
cemetry, on the east by the Grant Trunk 
Road, on the south by a shara-t-am and the 
property of one Maula Bur and on the 
north by the cemetry referred to above, 
It seems to me clearly enough to be a plot 
with defined boundaries. Itis not neces- 
sary that a defined boundary must be a 
hedge. Itis sufficient if the boundary is 
such as is plainly visible or perceivable | 
by an ordinary person. The plot in ques- 
tion satisfies this condition. The whole 
plot was entered in the revenue papers as 
shamilat deh but in the posseasory column 
the names of four persons, Mauj Din, 
Ghammap, Wali and Jhandu were shown 
in possession in equal shares as ghair dakhil- 
kar. Portions of this plot have been from 
time to time alienated by these persons or 
their representatives. In 1914 the shami- 
lat was partitioned and the present plots 
in dispute fell to various persons now de- 
fendants. In 1885 Mauj Din bad mortgag- 
ed a small plot to Bishan Singh. Allah 
Bux, Zaildar and Muhammad Bux Lambar- 
dar, members of the proprietary body, 
sued Bishan Singh and obtained a decree 
under 8. 9 of the Specific Relief Act. The 
predecessors ofthe plaintiffs then-sued Allah 
Bux and Muhammad Bux and claimed that 
they had righta of ownership over the 
whole plot known as Takya Patrangan. 
This suit was decreed on the llth May, 
1887. The present defendanta were certain- 
ly not parties but it is clear enough that to 
the knowledge of the proprietary body the 
plaintiffs in the present cases were asgert- 
ing ownership over the whole plot. In 
second appeal before meit has been urged 
that the learned District Judge who gave 
no finding as to the proprietary title in the 
whole of the Takya was in error in holding 
that adverse’ possession over the plots now 
in dispute had been acquired by the pre- 
sent plaintiffs. The argument is that the 
plots now in dispute formed a piece of waste 
land and that constructive possession can 
only apply to the case of a person with 
title and cannot apply to a case 
where the person has no title but claims 
solely on the strength of adverse possession. 
Now in Sivasubramanya v.Secretary of State 
for India (1) and in appeal from that case 


(D 9 M. 285 at p. 304; 3 Ind. Dec. (x. a) 595, 
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to the Privy Council reported as Secretary 
of State for India v. Nellakutti Siva Subra- 
mania Tevar (2) and Shiddheswari Das- 
ya v. Shashi Bhushan Chowdhury (3), a 
Division Bench ruling of the Calcutta High 
Oourt, it was pointed out that though ordi- 
narily speaking, no doubt, the doctrine of 
constructive possession cannot be used in 
favour of a trespasser, yet nevertheless in a 
case where the plot in dispute forms part 
of a larger plot with defined boundaries 
over which larger plot there have bsen 
physical aets of ownership in portions and 
where there has been an assertion of 
title over the whole plot throughout such 
circumstances are relevant evidence as to 
the possession of the waste land: In Siva- 
subramanya v. Secretary of State for India 
(1) it was pointed out that the persons 
then claiming possession had throughout 
asserted their ownership and had exercis- 
ed such acts of dominion over the property 
as the property was capable of bearing. 
Similarly, here the present plots may have 
lain waste but the predecessors of the 
present plaintiff8 purported to mortgage 
the whole of the plots and purported to 
sell portions of the whole plot and, there- 
fore, it can fairly be held that they had an 
animus possidendi even over the plots not 
in dispute and I, therefore, hold that the 
learned District Judge was right in hold- 
ing that the plaintiffs had acquired title 
by adverse possession over the plots now 
in dispute. This is sufficient to dispose 
ofall the appeals, but it should also be 
pointed out thatin the appeal of Muham- 


mad Shafi against Ghulam Mohammad, 


and another the learned District Judge 
held that the appeal had abated and as this 
was a suit for redemption and Ghulam 
Mohammad had obtained a decree for re- 
demption of the whole, it follows that the 
appeal had abated in toto. The learned 
District Judge refused to set aside the 
abatement and the point hasnoteven been 
urged in the grounds of appeal before 
me, that the learned District Judge was 
‘wrong in his decision. It follows, there- 
fore, that in that appeal which is by Mu- 
hammad Shafi the appeal to this Gourt must, 
in any event, fail, 

The result is that the appeals fail and I 
dismiss them with coats. 


R. L. Appénis dismissed. 
a 15 M. 101; 18 T. A. 149, 15 Ind. Jur. 748; 6 Bar. 
P. 04, J. 74; 5 Ind Dec. (N. s.) 419 (P.O). 

(3) 16 Ind. Cas. 39. 
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MADRAS HIGH COURT. 
Sgoonp Orvit Aprmars Nos, 1818 AND 1819 
or 1923. 

August 11, 1926. 

Present :—Mr. Justice Devadoss. 
NOOTHALAPATI ANKAMA NAIDU 
—PLAINTIPPF—ÀPPHLLANT 


versus 
NOOTHALAPATI BEEKI NAIDU 

AND OTHEKk8—DHBFBNDANTS— RESPONDENTS. 

, Inam— Permanent Settlement of zemindari— Inelu- 
sion of inam in asssis in firing —Power of 
Madras ic Mord Wiles EM E vnde 
applicability of, to iek incen SAJA, 

re at the tume of the Permanent Bettlement of 

a semindari, vnam lands were included in fixing the 
peshkush they must be regarded aa the property of 
tho semindar and the Government have no rights to 
resume them or make a fresh grant of them. An 
enfranchisement of such an inam and a t of it 
by Government confer no fresh title whatever on 
the amats oe mam doai come within the 
BOO 0 8 TO i 
II af 1804. [p. 700, col. f yoy Fist Berrase Act, 

Second appeal against the decree of the 
Court of the Subordinate Judge, Ohittor, in 
A. B. Nos. 204 and 105 of 1991, (A. 8. No. 68 
and 67 of 1921, District Oourt, Ohittor), pre- 
ferred against that of the Court of the 
District Munsif,. Ohittor, in O. S. Nos, 83 
and 84 of 1920 

Mr. N. Chandrasekhara Iyer, for the 
Appellant. 

Mr. V. Krishnamachari, tor the Respond- 


ents. 

i JUDGMENT. 

SECOND ArrBanL No, 1818 os 1993.— 
The first point in this second appeal 
is, what is the effect of the enfran- 
chisement ofthe mantaminam in favour 
of the plaintiff. Ifthe inam was excluded 
from the assets of the zemindari I have 
no doubt under the ruling in Venkata 


-Jagannadha v. Veerabhadrayya (1) the 


plaintiff would get title to the property 
independently of, and without reference to 
any right that any other member of hig 
family might have had in the properiy 
before the enfranchisement. The Subordi. 
nate Judge has come to the conclusion that 
in the case of the Kalahasti estate in which 
this inam is situated, the Government did 
not exclude from the zemindari the inam 
lands in it. Mr. Chandrasekhara Iyer for 
the appellent contends tht he had no 
opportunity of meeting this new case made 
out by the Subordinate Judge and that he 

(1) 61 Ind. Cas. 807; 44 M. 645; 41 M. L. Jel: 34 
O.L.J 18,14 L. W. 59; (1921) M. W. N. 401; 30 M. 
L. T. 14; 26 O. W. N. 305; A. I. R. 19233 P. O. 06 48 T 
A, 244 (P. OX- ; ; 


Yo CE 
should be giveh an opportunity to-énquire 

tfid out what the terms of the tstimrar 
sannad are. The i88ue-that.was sent down 
by the Subordinate Judge for a finding by 
the first Oourtis not very clearly éx preased. 
The issue is “What is the legal effect - of the 
enfranchisement of the ‘plaint mentioned 
inam?! -After the finding by the lower 
Oourt'' was’. received, the Subdrdinate 
Judge considered this issue in the as 
pect alrpady referred to. I, think. it 
is unnecessary .to allow anh ‘opportun, 
ity. to’ the- appellant and find out the 
terms of the istimrar sannad as its terms 
appear clearly from the judgment of the 
Privy. Council in Secretary of State for 
India v. Rajah of Venkatagin (2). From 
the letter of the Board of Revenue extract- 
ed in the judgment it appears “the peshkush 
was not fixed on the assets of the estates, 
but: was a. proportion of. the cost of the 
gemi rs military éstablishment, inclu- 
sive of amarams and’ kuttubadies, diminish- 
bd by the amount of revenue derived from... 
galt, sayer and abkari, which were réserved 
by Government... The imame were not er. 
cluded,by...the settlement, and the Govern! 
iment have, therefore, no right of reversion 
in them". The Secretary of State for India 
v. Rajah of Venkatagiri (3) is the judgment 
of this Court which wag appealed against 
in ‘Secretary of ‘State for India v, Rajah of 
Venkatagiri (2). where the learned Ohief 
Justice in the course of-his judgment ob- 
servesat page 109": "The inam lands in 

estion in;this suit form part of the zemin: 
dari, and not having been excluded, as were 
the Police lands, appear to me as a matter 
of construction to have passed under the 
grant, and I think that, subject to the 
rights of the inamdars, the zemindar is 
entitled to hold them under the terms of 
the grant: aw to the payment of the 
permanent peshkush, and .that Govern- 
ment has no right to levy any fresh assess- 
ment in respect of them"... The lands being 
the property of the emindar-ihe Govern: 
ment have no righfto resume them'or to 
make a fresh grant of them to the plaint- 
if. .The enfranchisement, therefore, in 
favour of the plaintiff, would not give him 
any right to the land which he did not 


78 Ind. Cas, 741, 44 M. 894; 30 ML T. 104; 41 
M. L.J. 624; (1922) M W. N. 1; 26° O. W. N. 809.4 
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siens bare ch thé enfranchisement. - -: 
^ It ig next -contendéd: that unde? the 
-Proprietary - Village Service Act, II of 1894, 
the -Government’ are entitled “to - service 
nams: and this ‘must be considered’. to -bè 
‘one-ofthe inams covered. by.the Aot... This 
cohtention the Privy- -Councik - expreasly 
disallowed “in - the’ Secretary sof -State for 
India v. Rajah of Venkatagim (2).'- It is 
unnecessary to discuss this pomt dhang 
lngth: ` 

‘The respondent dert: raises the ques- 
tion’ of limitation.- It- is unnecessary “to 
disctiss this in yiew of my decision onthe 
first point? u 
' Im the result the sécond - ‘appeal’ fails, 
and i is dismissed with costs, 

Sgconp APrBaL No, 1819 or 1923: — This 
is" dismissed with costs ‘for the -'‘réasons 
given in my judgment in the | ;conneoted 


case. 
> VSN. Y, i Amaud 
NET J 


EV ig re y 7 
|| 


a MADRAS HIGH COURT. 
-Sgoonp Civi APPHAL Nos. 1788-89 oF 1923. 
, ` ; August 20, 1926. . X 
d Present :—Mr. Juüsticé Dàvadósg. i 
„KORAGALVA—Pramimg--APPn NT 


TAKRI BEARY ned ormgad — Dausyare 
- — RESPONDENTS. 
Landlord and tenant—Lease deed in fatour of two 
pru Clause against alvenation—Aliendtion by one 
to the other, whether involves forfeiture—A liana- 
daughter, effect of—Waiver—Claim 
for.rent in suit by landlord on ground of forfeiture 
whether constitutes waiver, 


Alienation by a lessee in favour of a joint lessee does 
not constitute breach ofa covenant against alienation 
and does not, therefore, work forfeiture, [p 702, col. 2.] 

: M'Bacharn v. C. 3), not followed 

Corporation of B v. Westcott (2), relied on. 

But a conveyance i one lessee in favour of his 

kad rd though an heir is within the prohibition and 

UE |p 702, col 2; p. 703, ooL L 

Second A o. 1598 of 1916, Secon Appeal 
No. 347 of 1 n Vettappa Kudvd v. Durgamma (4), 
followed 

‘A claim for rentin an action for ejectment od me 
landlord on the ground of forfeiture of the lease Dy. th 
tenant ıs not a waiverof the forfeiture. [p. 703, ol 


i] 

B. A. No. 1788 or 1923. 
.Becond appeal against the decree of the 
District Court, . South Kanara, in A. 8. 
No. 5276 of. 1922, preferred against that 
of the Court of the Additional District 
Munsif, Mangalore, in O. B. No. 33 of 1922 


tion in favour o 


[99 I: Q» 1927] 
(O..8. No. 312 of. 1921 on the file. of- a 
PM District Munsif) |. - 

S. A. No. 1789 or 1923. : 

‘Second appeal against the decree of the 
District Court, South Kanara, in A., 8. No. 
344 of 1922 preferred against that of. the 
Court of the District Munsif, Mangalore, 
in. O. 8.. No. 208 of 1922 (O. B. No. 34 of 
1922 on the file of the Additional “District 
Munsif, Mangalore.) 

. K. Yegnanarayona Adiga, for the Ap; 
pellant, 

. Messrs. K. P. Sarvothama Rao, ànd Srini- 
vasa Gopalachari, for the Respondents. . i 

JUDGMENT. —Tha plaintiff's suit ‘is 
for. possession of property precio under 
a mulgeni lease-and for arrears. of rent on 
account of the forfeiture of-the mulgeni 
chit. Both the lower Courts have dismiss- 
ed the plaintiffs suit-for possession of the 
plajnt property. . The-plaintiff has ‘preferred 
this. second appeal. : The ..clause against 
pees. in the. mugeni chit Ex, A. is as 

0 3 
TE. we find, shit: we do ` not ‘require this 
inulgeni- we should obtain - from. you only 
the consideration .for-. the , improvements 
that may ju&tly. be effected - by us and sùr- 
render the said Jands to you and wê. are not 
entitled to-alienate, ‘the said and to anyone 
else by mortgage, arwar, sale, gitt, maulgens, 
pwdi: geni, kayam. geni -or by injunction, 
attachment, auction in any decres that may 
be passed against us in any Court, orin any 
other. manner whatever. The muljeni lease 
wasin favour of three persons:. One of the 
mulgenidars slienated-his&sh&re,on. 25th 
"May, 1919, under- - Ex. I in.favour of another 
mu jenidar, that is, his co-lessee, On 27th 
April, 1990, the mulgenidar reconveyed the 
ame interest to the, former mulgenidar 
under Bx. ILE On 10th June, 1924, one of 
the mulgenidars conveyed his right -under 
-Ex. II to -his-daughter. The. daughter recon- 
;veyed the interest. conveyed to her, to her 
father i on 19th July; 192], by:Ex, A; > . 


Two question8 árisė’ for consideration 
"with regürd.to these two alienationg;. “First, 
"whether. the alieüation bj''one:leesee to 


‘another lessee of'hisinterest in-the lease ie. 


an alienation within the meaning of the 
“clatisé, and bebond, whether the alienation 
“in favour of the- daughter and heir under 
ee Law is-an” alienation -within 
“the : i cr qe LA the'ólau&é against alienation 
dm e learned District. Judge held 
that both the alienations did not .come 
within the clause against the alienations in 
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Ex. A. As regards: the question whether 
the alienation by a lessee of his, tight in 
favour of a joint ‘lessee works a forfejture 
or not is not covered by clesrauthority. In 
Varley v. Coppurd (1) the facts, Were as 
follows:— 

“4 and B partners in trade were assignees 
pe lease which contained a covenant by 

e lessee for himself, anid’ his ‘executors, 
administrators not to assign’ the démised 
premises without the consent in writing of 
the lessor. “On the dissolütion of the part- 
nership A assigned all Bis, interest in the 
premises to B." 

Wiles, J., held that the assiguthent work- 
ed forfeiture of the lease. He observed at 
page 507* “that, if the two “assigned, one 
higtundivided moiety to A, and the other hia 
undivided’ moiety to B, there would bé a 
breach of the covenant; but that, if each 
asgigned his undivided. moiety to B, there 
would be, no breach. “That, as it, seems to 
me, would’ be frittering away the covenant, 
and making it worthless.” , This Case WAB 
considered 1n Corporation. of ‘Bristol. Y. 
Westcott (2).. The facts of the-case Xveré; a 
lease. wan granted, to two partners B and.H 
as, joint. tenants. The lessees covenanted 
that they, their executors, administrators or 
asgigns.or any or either of them, would not 
during the terms assign, underlet, or part 
-with tha possession of the ‘demised’ property 
‘to-aily, person or .pereons without the writ- 
ten consent òf- the lessor; and there was à 
proviso for the re entry on the breach of 
&ny..of the covenants. The. partners dis- 
-solved .partnership and agreed that the 


-partnership . property should be made only 


to B, tand.that the Ieasehold property 


‘should be agsigned to him -with thé consent 


.of the lessor, if such could be obtained and 
recifed, as the fact was.that A had given up 
sole possession of the. leaseholds to B. Con- 
‘gent was not obtained, and. no assi ent 
of.the leasehold was executed, ubut B, from 


-the time.of the dissolution, remained ih sole 
-poasegsion. Bacon, Vice\Chancéllor, observes: 


"The. covenant must have a rational. „con~ 


struction put upon jë": . 

~: This iga lease granted by the owner of 
8, warehouse to two fot brow -who- ware 
“partners. 


They agreed not to part with the 
possession to any person and hig each partner 
_posgession of. the whole - of the .de- 


117; 2 ix 
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case Mr. Houghten might be smitten with 
apoplexy so as not to beable actually to 
ra-enter the premises, the lease should be 
forfeited. It cannot mean that if his com- 
mercial engagements should require his 
attendance in any other country he should 
not goaway and leave his partner in sole 
actual possession. No such doctrine is laid 
downin Varley v. Coppard (1): “With re- 
gerd to the clause ‘part with possession of 
the demised premises to any person or per- 
Bons ' Jessel M. R. observes: “What do the 
words ‘any person or persons’ mean. Do 
they not mean ‘any other person or persons °`” 
Of course, if the demise had been to one 
person the words must have had that mean- 
ing, and the question is whether, where the 
demise is to several persons, the words have 
not the same meaning—whether, in fact, 
what was intended was not this, that the 
Jessees were not to let into possession any 
one not previously approved of as tenant 
by the les3or. Giving the words that mean- 
ing you make the covenant sensible and I 
think that is their fair meaning.” It was 
held by the Oourt of Appeal that there had 
been no breach of the covenant and that the 
proviso for the re entry had not come into 
operation. It is open to one ofthe joint 
lessees to allow the other joint lessees to 
enjoy the property leased. Where the 
execution of a deed conveyed the right of 
one to another is such an alienation con- 
templated by the clause Ex. A? It would 
not be a fair construction to hold that the 
peraon who is already a tenant should 
obtain the consent of the landiord in order 
to acquire the interest of another tenant if 
the clause like this ought to be strictly con- 
straed. In M'Eacharn v. Colton (3) the 
Privy Council held that a covenant by a 
leases not to assign without the leasor’s 
consent runs with the land and applies toa 
re-assignment'to the original lessee. Lord 
Macnaghten in delivering the leading 
-judgment oftheir Lordships observed "Why 
‘should the circumstance that those persons 
were accepted a3 tenants sometime ago, 
when they were or were supposed to be, in 
n good financial position, make any differ- 
ence? The covenant is quite plain. It is 
that the leasee, the person who for the time 
being stands in that relation to the lessor, 
shall not assign to any person without the 
lessqr's consent. The attention of their 
Lordships has been called to an American 
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decision for the purpose ofshowing that 
the original lessee was not within the scope 
of such a covenant. With the utmost res- . 
pect for- the Court that pronounced the 
decision, their Lordships are unable to ac- 
cept it as an'authority for that proposition.” 
This case was not an appeal from India and 
the Indian High Courts are not bound by 
it. They have to pay the highest respect 
to the pronouncement of the Privy Council 
in any case but where the appeal is not 
from India they are at ae to distinguish 
the case on the ground that the Indian 
conditions are different from those in the 
country from which theappeal arose. With 
due respect to the higher authority of Lord 
Macnaghten I prefer to follow the Ame- 
Tican view. The law of landlord and tenant 
in England is such that itis considered 
more favotrable to the landlord than to the 
tenant. Should we introduce into the Indian 
system the rigour of the English Law as 
regards the relation of landlord and tenant. 
My answer is no, I hold that the aliena- 
tion in favour of co-leasee by another leesea 
who has a right in the lease is not an alie- 
nation which will work a forfeiture unless 
Buch is prohibited by the lease deed. 

The next question is whether the con- 
veyance by one ofthe leasees in favour of 
his daughter is an alienation within the 
meaning of the clause against alienation in 
Ex. A. This point is clearly covered by 
authority. In Vittappa Kudva v. Durgam- 
m2 (4) it was held that the alienation by 
the lessee of her right in favour of her son 
worked a forfeiture as she had undertaken 
not to alièhate the property. The lharned 
Judges followed the case M'Hacharn v. 
Colton (3) and Varley v. Coppard (1) and 
Corporation of Bristol v. Westcott i The 
same principle was laid down in B. A, No. 
1598 of 1916 and S. A, No. 347 of 1917. Mr. 
Brinivasagopalachari for the respondent 
relies upon & decision in Rammanna Prabhu 
v. Srinivasa Gadiya (5) as supporting his 
contention that the alienation in favour of 
the joint lessee and the daughter did not 
work aforfeiture. In that case the learned 
Judges relied upon the delay of the plaint- 
iff in bringing the suit for possession and 
the fact that no injury had been done to the 
tights of the grantor inasmuch as the 
property came back to the grantee or one of 
them. No authority is cited for the posi- 

(4) 551nd. Gas. 781; 11 L, W, 110; 35 M. L. J. 190, 
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tion taken up by the learned Judges and I 
do not think that in the light of the author- 
ities already noticed that decision can be 
said tu be good law. I hold that the sale 
to the daughter is an alienation within the 
meaning of the clause in Ex. A and has 
worked a forfeiture. 

The next contention is that there was no 
waiver by the plaintiff of the forfeiture. 
The District Judge held that inasmuch as 
the plaintiff asked for rent in his plaint he 
should be deemed to have waived any cause 
of forfeiture by reason of non-payment 
of rent existing up to the end of 
the period for which he claimed rent. 
When a landlord is entitled to re-enter 
by reason of the forfeiture of the 
lease by the lessee, he is also entitled to 
elaim rent or mesne profits upto the date 
ofobtaining possession and the faot that 
he claims in a suit rent or mesne profite 
till he geta possession cannot- be deemed to 
bea waiver of the right to re enter. The 
moment he files a suit, he takes an irrevoo- 
able step and his asking for an incidental 
remedy cannot bs said to amount to a 
waiver. It was distinctly held in Padmana- 
baya v. Ranga (6) that a claim for rentin a 
suit in ejectment will not amount to waiver 
of the forfeiture. The election to forfeit is 
complete and irrevocable when the suit for 
ejectment is instituted. In Toleman v. 
Porthury (7) the Court of Appeal affirmed 
the decision reportedin T'oleman v. Portbury 
(8. In anejectment by a landlord under a 
proviso for re-entry on breach of a cove- 
nant, the plaintiff under an order for par- 
ticulars, gave as breaches the permitting a 
Sale by auction on the B nepos. without 
the plaintiff's consent and the non-payment 
of rent accrued due since the sale. The 
defendant obtained the Judge's order stay- 
ing the action as to the breach for the non- 
payment of rent, on payment of rent to 
plaintiff or into Court if he refused it, The 
plaintiff refused the rent and it was paid 
into Court. It was held that there has bean 
no waiver of the forfeiture, Kelly, Ohief 
Baron, observed at page 352*: “But it is 
said it is an injustice that the plaintiff 
should be able to maintain the forfeiture 
and stil have the rent; but I-cannot see 
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(6) 8 
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this: the plaintiff ia clearly entitled to the 
money, either as rent if there were no 
forfeiture, or as mesne profits if there was." 

I hold that the claim for rent in an action ' 
for ejectment by the landlord on the ground 
of forfeiture of the lease by the tenant is 
not a waiver of the forfeiture. In the result 
the appeal is allowed and the plaintiff will 
have his costs here and the: Oourt below 
with future mesne profits. 

8. A. No. 1789 or 1923.—The decision in B. 
A. No. 1788 of 1923 governs this case also. 
The second appeal is dismissed with costs, 

V. N. Y. S. A. No. H188 allowed. 

S. A. No. 1789 dismissed. 


LAHORE HIGH COURT. 
SnooND Civic APpnaL No. 1109 oF 1926, 
November 9, 1926, 
Present:—Mr. Justice Ooldstream, 
JOHHAR SINGH-—PLAINTIFF—À PPHLLANT 

versus 
BUR SINGH AND ormyrs—Darenpants— 
NE š EUNTONDENTS: 
rer— Partitvon—- Suit for partiti portion 
or gont property, maintat H cf M 
a Bbarer in joint property chooses to select a 
portion ofthe joint property for partition and to sue 
ior partition of that alone hig suit cannot proceed 
mM the acquiescence of the defendant, [p. 704, 
man Dary Sundar 1 i 
Sant Singh D) diene a (1) and Sura Singh v. 
hadı v. Satndtita (b), followed. 3 
Second appeal from a decree of the- 2 
Additional Distriet Judge, Amritaar, dated 
the 25th January, 1926, affirming that of 
the Bub-Judge, Second Class, Amritsar, 
dated the 26th May, 1925. 
- Bakhshi Sain Dae, for the Appellant, 
Mr. Duni Chand, for the Respondents. 
JUDGMENT.—Ichhar Singh, the 
plaintif- appellant, was owner of a 4rd share 
in a certain parcel of land consisting of three 
ortiong numbered as 115, 45 and 52 in the 
venue Records and measuring together 
about 8$ kanals, the other sharers being 
Bhagat Singh, the. 2nd defendant whose 
share was &rd, and the 3rd, 4th, 5th and 6th 
defendants who jointly owned the remain- 
ing $rd share. By a deed dated 4th August 


E 
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parcel to Bur Singh the. lst defendant. 
hhar Singh sued against the vendee and 
the co-sharers for possession of .2 kanals 
16 marlas being bis $rd. share. The trial 
Oourt found that the area No. 115 had 
become Bhagat Singh's exclusive property 
by a partition. effected through the. Reve- 
nue Officers and consequently Ichhar Singh 
had no title therein. As regards thé other 
two: areas.. jf held -that -partition was 
proved by long cope possession. It 
further held that Ichhar Singh could.not 
maintain a suit for possession of his share 
in Nos, 45, and 52 without Peete into 
the hotchpot the rest of the holding (of 
which the parcel in dispute was only a 
part) in which he and the deln danta (other 
than Bur Singh) were co-sharers. 

Ichhar Singh appealed. The learned 
District Judge remarked that the dispute 
concerned only Nos. 45 and 52. As re- 

rds shese two numbers he found that 
Bha hagat Singh, the alienor, and his brother 
had been in separate possession of them 
and had; mortgaged them “io ene .-Rallia 
Ram in .1892.; After the, brother's -déath 
Bhagat Bingh had sold them.to Bur Singh 


in 1917. He held in àgreement- with the 
first Court. that, the -suit for possession at 
a share of these two flelds alone was not 


maintainable &nd-dismissed. the, appéal, 
Against thig order Ichhar Singh has 
preferred the present appeal. Mr. Bain Dea 
doea not press the appeal in reapect of 
field No, 115. ‘His contention is simply that 
the suit is maintainable and on being ask- 
ed whether his client asks to be given 
symbolical joint possession of a third share 
he says that he does ‘not, but seeks, as 
stated in'the plaint, to be put in physi 
possession of-an area equal to third of the 


* area. of fields Nos. 45 and 02, He relies 


on the ruling Lachman Dae v. Sunder Das 
(1) and Sura Singh v. munt Singh (2). 

How there came to be'a partial partition 
affecting field No, 115 alone i is not explain- 
ed by either Qounael. 

In reply Mr. -Duni Oband - cites. Phani 
Singh v. Nawab. Singh (3) and Muhammad 
Hayat v: Mahammad Ali (4) as: supporting 
the lower Court’ 8 decisions: - 


we 2 8 TN 5 


-ü)1M P. R. 1878 > 
) 43 P. R. 1006; 182 P.L, E. 1908," 
" (B) 98 A. 161; A. W. N. (1805) 243, 
1 | “94 P.R," 1915; 210'P. i R 
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The- plaintiff's own statement in Court was 
that the holding of which he,and the 
defendanta.Nos. 2 to 6 were share-holders 
measured some 47. bighas and, the plaint 
elated that the khata had not been partitien- 


ud the case Lachman Das v. “Sunder Das 
(y the Chief: Court held that where one 

several sharers executed a sale-deed 
purporting to. convey: the whole interest 
in a portion of the joint property anether 
joint owner, could maintain. a guit for pos- 
session in common with the purchaser of 
the specific property sold, . with. a deflni- 
tion. of the- portion in- which each party 
was to have.asole interest. -But common 
por is not the relief, here. sought. 
The plaintiff. asks for separate possession 
of his portion. . The ruling Sura Singh. v. 
Sant Singh (2) also held.that a, suit for 
joint possession in circumstances such as 
the present was maintainable. In the judg- 
ment, however, the Hon'ble Judges quoted 
with. 'approval- the principle laid downi jn 
Shadi v. Sainditta . (5). that if. a. sharer in 
joint property. chooses to select- a portion 
of the joint ‘property. for partition, and to 
sue for partition. of:that ‘alone. -his -Buit 
cannot proceed, without the -acquiescence 

of the, efendant.- -If the ]atter object the 

maint must either be amended: so .as to 
include the whole. property or sugh - less 
portion ag.the parties agree to divide- or 
submit to have his suit dismissed.. 

The suit as framed wonld, if decreed, 
involve the eviction of. ihe vendee- co- 
sharer and is, in my opinion, clearly not 
maintainable and I accordingly dismiss ‘the 


eppeal- -with costa, 
i Appeal dismissed. 
6 TT P.R. 1887, .- 4 dd à 
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MANIK AM PILLAI—PraiINTIFE — 
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^ VENKATESA OHETTI AND OTHBRS— `. 
DaPBNDiN18—RESPONDENTS. 
'OWilleQConstruetion — Lifeinterest to widow—Be- 
queri of remainder-- Estate to vest om survivor on 
et of ons of leyatese—Death of a legates, during 
tigetima of widow, effect of. 
87 provided by his Wil that his 
E Hid brother's widow shall after his lifetime 
during their lives get only the income of his mmmove- 
able his ile ties He left his moveable properties “after 
time and that of his wife and his brother's wife" 
"E and V whb were to enjoy the same in equal 
‘It was further provided that “should an e 
the said persons Sor V die, the survivor should ge 
the properties of the deceased. and enjoy them AM 
wer. to aell or gitt them away" S died during the 
etimo of the widow. In a suit by a mortgages. of 
the interest of S: 
i Held, een death ocntem plated under E 
nrespect o egatees- was a death during 
time of the wife and the brother's wife and notof the 
Fate himself, so that on the death of 9 during the 
fetime af the wife and brother's wife, the survivor 
OfXhe legateds took the propeftty ubabtutely - -and the 
[C acquired no interest- in the same. [p. 


$ e of A iverpacdla: Wil drawa up and šte- 
sat inthe mofussil, a-Oourt ahòuld take’ care nói 


Baie A wholesale tie iples af. construction . 
applicable to “Wills &xecutel in the 
dene Towns ‘and drawn up by-Solaitors orVakila, 


d, the intention ofthe 


whole Will and artificial rules of construction should 
hot be applied without due ragard to- the-habite, pre- 
ud and.oistoms of the people among w the 
toy lived and the tlroumstandss under which the 
‘Will eame to be atecated. [p. 705, ool, 2] ` 
In construing 
that the construction placed updn one portion of the 


‘Will is notre t-to the clear intention appearing 
mu oe Fede fp or coL 1.) 


here termsof i Will WG f io mot ponis 
to ls KAN Ti Fales of constraction jor the pur- 


of: arri ak the: intention of the testator. 
TOT. ool ving ten, [p 


Secon: ‘appeal aginst the Aone ob thé 
pout of the. Subordinate J adge, O ddalore, 
A, B. No. 48 of 1922, preferred. iin 
tal of tha ‘Oourt’ of the District Munsi 
D dalore, In O. S. No. 431 of 1920. 
Der Advoodte- Gorieral, tor the Ronde 
an Srinivasagopalachari, for the 


pm 
Respondens ro —One,Kpnppi Ohetti de- 
yised by his Will dated loth May,-1907, his 
moveable property and-imm>vaable: pro: 
pinn to thras ` paraons .8abje:t to. the 
ifedaterest of. his wife and his -brether'a 
Widow, | Subramaniam Obetti one or the 


45 


Wills cate should be taken to se6' 


"m 
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legatees mortgaged hig share ‘of the pro- 
perty devised to him to the plaintiff under 
x. A on 22nd June, 1903. The plaintiff 


: has brought the suit on the mortgage and 


the contention of the defendant is, that i in- 
&smuch, as Subramaniam, Ohetti died in 
the ‘lifetime of Meenakshi Ammal, the 
widow. of the testator, the legacy did not 
vest in him and the plaiittift could, there- 
fore, have noremedy agairist the property. 
The. District Munsif decréed_ the plaintiff's 
suit; but the Subordinate Judge of Cud- 
dalore dismisted it. The plaintiff has pre-. 
ferred this second appeal. . 

The only question in this second appeal, 
is what did the testator megn by the follow- , 
ing clause “should any. of the aforesaid 
persons, viz, Subramaniam Chetti ot miror 
Venkatesam mentioned above die, the sur- 
vivor shall get the properties of the ge- 
ceased ‘and enjoy them with power to sell 
or giftthem away": The District Munsif 
relying upon a. lll of the Indian ‘Bucces- 
pion Act,held, that the clause related. to 
the death of Subramaniam - Ohetti “or. of 
minor Venkatesam Ohetti ‘during thé 
lifetime of the testator. The Subordirate 


Judge held that the period Gontemplutec 


by the testator was the death of thé’ life- 
tenants. . The learned Advocate Generill ‘for 
the appellants contended that s. 111 is.a 
rule óf law. which is applicable to all. Wills 
and, therefore, the plauge must be taken 
to refer, to the death of Subramaniam Oheltí 
or’ Venkatesam Qhefti: -during the lif time 
Of the testator. The Will is the Will of 
a Hindu living in the mufugsil. Neither 
ihe Hindu Wills Act nor the Probate and 
‘Administration Act apply to ‘this Will; Tf 
this Will.was one governed by the Indian 
Buccession Act, then s. ILI would be app 

cable. But in the case of a vernal 
“Will drawn up and executed in the musty 

gil; the Court should take care hot toapply 
‘wholesale. the- pridciples . of construction 
which ae are to the. Wills exeduted 
‘in the Presidency Towns and drawn up by 
Solicitors or Vakils, "In constrding a Will 


» vf this kind, ‘the intention of the testátor 


should bé gathered from’ the tenor of -the 
‘whole Will and artificial rales of construa- 
tion should not’ be applied, without due 
yegard to the habite, préjudices, and 
customs of the: ‘people. among whom the 
testator lived and.the ciroumstances under . 
Which -the Will came to be executed. In 
ihe earlier part of the Will “the testator 
says out, that he is 67 years of age, and ih 


708 
& bad state of health and feeble, and then 
he proceéds.to bequeathe his property to 
three persons, dividing the house into three 
portions. Then, he makes a bequest of 
the whole of the income of his immoveable 
property to his wife and the widow of hia 
deceased brother. The clause relating to 
the life-interest is ‘After my lifetime 1 
Meenakshi Ammal, my wife and 2. Venkata 
Lakshmiammal, wife of Gurumurthi Chetti, 
my younger brother, shall during their 
lives get only. the incdmes derived. from 
the properties mentioned hereunder”. He 
‘then procegds-to dispose of the moveable 
properties in the following clause "After 
my lifetime and the lifetime of Meenakshi 
Ammal, my wife, and Venkatalakshmi- 
ammal, wife of my younger brother, these 
three persons, viz, Subramaniam Chetti, 
minor Venkatesam, and .Venkataraman 
Ohetti mentioned above, shall take the 
moveable properties, etc, that I possess 
‘divided in three shares.” Then follows 
the-cliuse which is the subject of con- 


sideration in this seconi appeal. “should. 


any of the aforesaid persons; viz, Subram- 
BAniam Ohetti or minor. Venkatesam men- 
‘tioned above die, the survivor shall get 
he. properties of the deceased and énjoy 
‘them with power.to sell or gift them away”. 
That Meenakshi Ammal and Venkata Lak- 
‘shmiammal were given a life-interest in 
‘phe properties cannot be seriously dis- 
puted.' They were given the whole of the 
A of the immoveable property during 
their lives and they were given the whole 
ot the-movea le property of. the testator. 
Tik only after their lifétime that the 
xt gatees mentioned above, viz., Sub- 
Yamaniam Ohetti, minor Venkatesam and 
“Venkataraman Ohetti should enjoy the im- 
“mInoveable. properties “with power to sell 
or. gift them away in -whatever manner 
‘they liked", The contention of the appel. 
lante is that inasmuch. as the testator 
direated that the house should be divided 
4n & certain manner and indicated what 
lands should be taken by each of the 
‘legatees, the three legatees took a vested 
interest in the property devised to them 
‘and the teatatorcould not, therefore, have 
intended that their interest should be 
‘divested on the happening of an uncertain 
‘event. In other words the testator could 
“not have intended that if Subramaniam 
Ohetti or Venkatesam Chetti died in the 
Jifetimeof Meenakshi Ammal or Venkata 
$ hoiammal, that the share of either 
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should go to the aurvivor and that, therefore, 
the clause must be taken to refer only to 
the death of the testator. Wheua Hindu 


“makes a Will under such circumstances as 


the testator did it is very unlikély that 


“he would have contemplated the death of 


any of the legatees during his lifetime. 
The testator was 07 years of age and ina 
bad state of health and he died within a 
year after the execution of the Will. It 
is considered inauspicious by Hindus ta 
contemplate the death of a person con- 
siderably younger to one, especially when 
one is devising property in favour of that 
person. Aman 67 years of age and in a 
bad state of health would not have con- 
templated the death ofa minor, like Ven- 
katesam during hie own lifetime. In con- 
struing ‘the Wills of Hindus- sufficient 
regard must be had to the prejudices, 
habits and customs prevailing amongst 
them. As I havesaid above if the Will was 
drawn up by & Solicitor or by a Vakil, no 
doubt all possible contingencies would 
have been contemplated but where & person 
executes a Will, as in this case, in the 
mufussil, probably with the help of the 
village lawyer or karnam he does not con- 
template the death ofa minor during his 
own lifetime, especially when he is very 


.old and infirm and does not expect to live 


long. There is another consideration which 
should not be lost sight of. Hindus do not 
generally execute Wills till the prospect 
of death is before them, for, the very 
idea of executing a Willin the minds of 
many people carries with it the prospect 
of immediate death. Therefore, 1t is not 
likely that the testator would have meant 
by the clause in question the death of 
either Subramaniam Ohetti or minor Ven- 
katesam in his own lifetime. MU 
- The Will itself affords internal evidence 
of what the intention of the testator waa, 
After the life-interest of Meenakshi Ammal 
and Venkata Lakshmiammal in the im- 
moveable property the Will contains this 
clause “after their lifetime, the said Sub- 
ramaniam Obetti, minor Venkatesam, and 


"Venkatarama OCbhetti shall with power to 


sell or gift them away, enjoy them in 
whatever manner they like". There are no 
words in the original tamil Will corres- 
ponding to the words “get them". , The 
clause should, therefore, beread aa mean- 
ing "they shall enjoy them in any manner 
they like with power to sell or gift them 
away." Therefore, so long as Meengkghi 


to 


pak das 
Ammal or Venkata-Lakshmiammal live, the 
threa legateesshallnot deal with the property 
in such a way ag to effect their ee 


In the clause in question the power to sell. 


or gift away ig given to the survivor. 
‘The survivor shall get the properties of 
the deceased and enjoy them with power 
to sell or gift them away”. Oan it be said 
that if Sabramaniam Ohetti or Venkatesam 
Ohetti died iu the lifetime of the testator 
‘survivor would have power to sell or give 
‘them away? To put such a construction 
upon this clause would defeat the very 
intention of the testator that the immove- 
ble property should nof be sold or given 
Away during the lifetime of the two women. 
In construing Wills, care should be taken 
to see that the construction placed upon 


one portion of the Will is not repugnant. 


‘to the clear intention appearingin another 
part. The power given to the survivor to 
sell or make a gift of the property is a 
.strong circumstance in favour of the con- 
tention that the testator intended by the 
clause in question that if either Subram- 
anian Ohetti or Venkatesam Ohetti should 
die in the lifetime. of Meenakshi Ammal 
or Venkata Lakshmiammal, the survivor 
should take the property absolutely. I 
must observe here that in the Will the 
paragraphs are not numbered. On page 2 
‘of the printed documenta the portion re- 
.férring to the bequest of moveable pro- 
.perty "after my lifetime and the life 
time of Mesnakshi Ammal, eto." is shown as 
.5&. separate paragraph. The fi 2 repre- 
sents the 2nd page of tlie original Will and 
.not fhe 2nd paragraph. . Therefore, the 
portion of the Will relating to bequests 
‘should be taken as one paragraph. Con- 
.struing the clause in question I have no 
.hesitation in holding that it expresses the 
“Intention” of the testator that if- either 
Bubramaniam Ohetti or Venkatesam Ohetti 
died inthe lifetime of either of the two 
women, the survivor should take the pro 
perty of the deceased person absolutely., 
< Great reliance was placed by the learned 
Advocate General upon the well known 
case of O Mahoney v. Burdett (1), Nistarini 
,Debya.v. Behari Lal Mokhopadhya (2) and 
In re Poultney, Poultney v. Poultney e and 
also Adams v. Gray (4). The principle of 
' (1) (1875) 7 H.L. 888, 44 L.J; Oh 505; 3IL. T. 708; 
135 W. R. 38) ; 

(3) 27 ind. Oas 939: 190, W. N. 52. 

a 80 ta. Oat EM L. J. 707; (1935 

i ; i d : 
TM A, L R: 1035 Mad, 599, i ET 
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these cases doss not apply to the present . 
case. Where the terms of the Will are 
clear, ib is not proper to rely upon the 
artificial rules of construction for the pur- 
pose of arriving at the intention of the 
testator. Where the intention of the tes- 
tator can be gathered from the Will itself, 
the Oourt is not bound to go beyond the 
As observed by 
Lord Hatherley.-in O'Mahoney v. Burdett 
(1), at page 404* "the Oourt having always 
carefully to consider the whole Will, and, 
having regard to all the various clauses 
contained in it, to see what is the fall and 
complete and perfect intention of. the 
testator". In this Will the intention of 
the testator is clear from the Will itself. 
Ia Chunilal Parvatishankar v. Bai Samrath 
(5, a Hindu, resident of Surat, in the 
Bombay Presidency made a Will direction 

the executors “to divide and take equa 
shares in it with certain exceptions” and 
“by cl. 9 of the Will he made the following 
bequest: 

“I have divided between and given to my 
two sons the^whole of my property as men- 
tioned above. But should either of these 
two eons die without having had (leaving) 
any. male issue, the survivor of the said 
two sons is duly” to take the whole of 
the property appertaining to the sharé 
of the deceased son who may have (leave) 
no male issue (behind him) after under» 
taking (to defray)...... the marriage of his 
minor daughter".. - 

The testator died on the 4th July, 1901, 
and his elder son died on the 2nd January, 
1908, leaving a widow and a daughter, 
The Privy Oouncil held "that the words of 
cl. 9 were not limited to survivorship 
during the testator's life but clearly point- 
ed to survivorship whenever it should oscur; 
and that the sarviving son was at such 
survivor entitled to the estate conveyed by 
the clause, subject to the obligation impos- 
ed upon him. of maintaining his brother's 
widow and daughter”, But this case 
is Bought to be distinguished by the learn- 
ed Advocate-General on the ground that 
inasmuch as provision was made for 
‘the widow andthe daughter the teatator 
'éontemplated the death of either of the 
sons after his death and, therefore, the 
case could not apply to the present cama, 

(3) 23 Ind Oas. 645; 38 B. 399; 26 M. L. J 817; 180, 


W.N. 8h; 19 0. L.J. 563; 18. Bom LeR, 364; 12 A," 
L.J. dde x L. T.59; 1 L. W. 763; (1910) M. W, 
£(P..0). °° b 
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‘Lord Shaw in delivéring the judgment 
observed with regard to the contention 
that the Will of the testator must be con- 
Strued on the principle of English decisions 
overning.such, a case "It may be that if 
e words he. employs are ‘voces signata 


‘they must be so accepted, whatever the 


suspicion may be as to the testator having 
had.that particular view of his own 


language. But in ordinary circumstances’ 


ordinary words must bear their ordinary 
‘cqnatruction, and the whole Will, that is, 
the whole of the words employed by the 
testator, must .be looked. at together so 
as to determine bis. whole intention, and 
furthermore,.it ig. not qn this principle 
légitimate to. take, words which have a 
general meaning and subject them to limita- 
jong which the words do not necessarily 
imply", Then his Lordship considers the 
` case of O'Mahoney vy. Burdett (1) and the 
case ‘of. Edwards v. Edwards (6),, and 
holds that the ‘clause in ‘question does 
_ not refer..to the death of the legatee in the 

timeofthetestator -. ^ . 
. I have no hesitation in holding that the 
conatruction upon the clause by the learned 
Bubotdinate Judge is correct and. I, there- 
tore, dismiss the second appeal with costs 
pf respondents Nos.l'and2. |. f 
NG NE Vaaa D Appeal dismissed, . 
` (6) gez 1§ Bear, 357; 21 L.'J. Oh: $24; 51 B. R. 578; 
92 B.E. 4B4, c^ e s 7 : 
«ct LAHORE HIGH COURT. . 
JA MIBOBLLANAOUS First CIVIL APPHAL 
treet a+ No, 1003 or 1926, 

E rÈ June 25; 1926. - 

~. 2 Present:--Mr. Justice Jai Lal: - 
| BHANJAN RAM alias BHANJU RAM 
Po. . AND -ANOTHHE—APPELLANTS ` 


t . rersus. 4 
. ^ Ta OFFICIAL REOEIVER 
Y MUZAFFARGARH—Fiszet Party AND, 
-.MEWA R&M—IssoLvaNT—R8BSPONDBNTS, 
«u Provincial Insolvency Act (V of 1920), s. 5$— Mort- 
gage by insolvent in favour of near relation — Mort- 
gages notin ion to invest money - Presumpiton. 
A mortgage efeoted by an insolvent shortly before 
a peution for insolvency in favour of a relation not 
in a position to-invast money secured by it may be 
présumed .tc -be fraudulent and fictitious. : 
» Miscéllaneous first “appeal from an 
order of the District Judge, Multan, dated 
the 6th January, 1926, E Seog 


u?au 
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: Mr. Rama Nand, forthe Appellant. 
Lala Mool Chand, R. &, for the Respond- 


ents. 

JUDGMENT.--On the 13th of March, 
1924, an application was presented by the 
creditors praying that one Mewa Ram be 
adjudicated an insolvent, This was granted 
on the 2nd of February, 1925. On the 3rd of 
January, 1924, Mewa Ram executed a mort- 
gage-deed in respect of ‘his property in 
favour of his: father-in-law Bhánjd Ram, 
and his son Nebh Raj. The consideration 
was Rs. 1,000 and Rs. 980 were paid before 
the Sub-Registrar. On the application of 
the Official Receiver this mortgage-deed has 
been set aside by the District Judgé under 
s. 53 of the Provincial Insolvency Act. The 
District Judge has held that Bhanju Ram 
‘and Nebh Raj were not in a financial 
position to invest Rs. 1,C00 in a mortgage 
and that the insolvent has not been able to 
accduatfor R3. 1,099 allez»d to have bien 
received by himfrom the mortgagees, Having 
‘regard to the relationship between the 
parties and the financial circumstances of 
thé : mortgagor and the mon es the 
learned District Judge has held that the 
mortgage was flotitious and fraudulent. 

This order of the District Judge is sought 
to be attacked on this appeal.‘ I have héard 
the learned Counsel on both sides, aid am 
of opinion that no good ground has been 
shown why I should differ from the conclu- 
sion of the District Judge. nsiderable 
stress was laid by the ‘learned Counsel for 
the appellant on the fact, that there was fio 
clear allegation on any évidence that Rs. 980 
pa to the mortgagor before the Süb- 
“Registrar were returned to the mdrtgagees. 
Thereis no forcé in this contention because 
from the very beginning the Official Receiver 
alleged that the inorigage was a fictitious 
ons. That being so there was a clear allega- 
tion that asa matter of fact no consideration 
was fedlly paid. It is nöt ordinarily possible 
to prove the returh of thé money ‘paid 
before the Sub-Registtar. This cán only be 
inferred from thé circumstances established 
in the casé. In my opinion the ciroutistances 
established here clearly lead to the conclu- 
sion that the mortgage-deed was fictitious 
and fr&udulent as held by thé learned 
District Judge. I dismiss this appeal with 
costs. : : 

k. L. Appeal dismissed. 
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at: MADRAS HIGH COURT, . 
." &3oonp Civiu Appaat No. 1520 or Hen 
: poems , 1926. 
Present:—Mr. Justice Devadosg 
- and Mr. Justice Wallace. 
- FUNYAM VISWANATHA REDDI— : 
. SENG AFPR ` 


GALIRAJ A VENKATA -REDDI ! 
AND a ag LEN DATE RECON 
Transfer of 


fer im 


redi eH pressing for the of their 
a tors who are or payment 
debta, if he is diligent enough in securing from the 
debtor & sale or a mo in consideration of the 
debt due to him and if insolvency does not superyene 
within three months, such a transaction cannot be 
held to be bad under a. 5$ of the Transfer of Fropery 
t. It is voidable only when both the transferee and 
„transferor intend to defraud, defeat or delay credi- 


eae Es 
is voldable even eh the transferee paida Nasa vie 

ideration recited in the deed of tranafer. [p. 
310, cols. 1 & 2.| 


re a purchaser, knowing well that the object of 
the sonder in the transaction is to defeat a creditor, 


rinoiples of equity to allow the purchaser a prins 
bor the amounts paid by him í p 


Pqlamalai Mudaliar v. 8. ndian Bzport Co» (2), 
In re Jaladanki Chinna Pitchia (3), Uminacha 
‘Kutti v. Ummer Kutti Haji a» Krishna Kumar 
Nandy v. Joy Krishna Nandy (12) Bhikhabhai 


Muljibhai v. Pangchand Odhar istinguish 
i (4), dissented from. 

. Hakim Lal(5), Mina Kumari Bibi 
v. Bijoy Singh Dudhuria (6), exp 
. Becond appeal against the decree of the 
‘Court of the Subordinate Judge, Obittor, 
in A. B. Ne. 83 of 1922, (A. B. No. 88 of 
1933, District- Court, Chittor), preferred 
against that of the Court of the District 
Munsif of Sholingpur; in. Q. 8. No. 42 
‘of 1921. ` 
. "Mr. T. R, Ramachandra Ayyar, for the 
‘Appellant. 

Mr. N. Chandrasekhara Awan, for the 
"Reapondenta. M 


JUDGMENT. The n suit is 
for adecjaration that the sale to him by 
the defendants Noe. 2 to 4 js a bona fide 

tion and. that. the Hed pro Bur 
i not liable for attachnieht and 


PONYAM VISWANATHA REDD] P, GALIBAZA VENEATA RNDDI: 
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.debtor is in embarraase 
that thers, are other preditors' who “are 
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execution. of a decree obtained againgt hig 
vendors. The District, Munsif held that 
"the sale-deed relied -on bei plaintift js not 
true, valid and binding on firat defendant 
ut itisa sham t action unsupported 
by consideration and executed with a View 
defraud firat defendant of his debt,” 
the suit, On appeal’ the 
Subordinate Judge held that the sále-deed, 
Ex. B, was “a clearly colourable and fraudu- 
lent. trangaction and: cannot prevail against 
first defendant. -.The plaintiff Tips. prefer- 
red this second appeal. 

The only-point urged by “Mr. TOR fit 
ehandra Ayyar for the appellant before 
na is that. ue sion is entitled to & chati a 
for the amount oi.consideratjon paid d 
him. Both the Courts, havé found that 
about Rs. -500 was paid by the` plangi? 
put of & nominal consideration of 


On this finding Mr. T. RB. Pundit 


1 


Ayyar contends that his client is. entji ed 


to a charge for that amount on ‘the pro 
M ty: gold to him. , The sale ih the plaint 
8 favour evidenced by Ex. B hag 

found to be a fraudulent one intended’ t 
defraud, deféat or delay creditors. the 
face of this. finding ` the question ‘id, can 
the ‘plaintiff be. given the relief he asks 
for? It is not possible to. lay dowr a hard 
and fast rule in cases of this kind. “The 
Court -should consider iri each dase the gir- 
cumstances under which the,: document 

came into'existence and the ‘portion of ` in 
consideration paid.’ If ‘it is found that the 
vendee or the transferee added or abatied 
the.vendor who was in embarrassed çir- 
cumstances to .defraud.his creditors by 
conveying or alienating his property to 
him,.the Oourt would hesitate to show hir 
any consideration. It is not apposed to s. 
53 of the Transfer of Property, Act for a 


creditor to take a mortgage or sale of the 


debtor's property” when he flrids that the 
debjor is unable to pay him.the debt but 
the transaction. would become , voidable 
under s. 53 if in order to help the’ débtor 
the creditor takes the mortgage or Sale for 
8 larger amount than his debt, on the uri- 
derstanding that the- rest of the considera- 
tion is to. be for the benefit of the debtor 


. and that the -mortgage or sale should‘ be 
used as a shield a 


&inst other creditors, 
Bron though a- creditor may know that his 
d oireumstancés and 


for the payment of their debts, it 
igen enough in. securing from ilie 


pressin 
he js di 


[i 
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debtór a sale or a ‘mortgage in considera= 


tion of the debt due to him and if in-, 


solvency does not supervene within three 
months, such a transaction cannot be held 
to be bad under s. 53 of the Transfer of 
Property Act. The transaction is voidable 
only when both the transferee and thé 
transferor intend to defraud, defeat or dela: 
ereditors and the transaction is entered. 
into for that purpose. T 
If the transaction is bad under s. 53 
could Court help the transferee by givin 
him a charge for the amount actually paid 
by him towards the consideration- for the 
alienation?^ In a few cages. Courts havé 
given & oharge for the amount paid by the 
yendes or the mortgages but in such cases 
* there was a discharge by the vendee or 
mortgagee of some prior encumbrance on 
the property conveyed or mortgaged td 
him. This cannot furnish a ground for the 
argument that in all cases where'a portion 
of the consideration is found to be good 
‘the alienee should- have a charge for it. 
"Where an alienee pays off some unsecured 
_ debt due by his vendor and, takes a sale 
for a much larger amount than the amount 
`~ actually paid by him, he cannot. as a matter 
' of right, ask that he should havea charge 
ón the property. -The debt discharged 
being only & money-debt hecan only be 
‘placed in the position of the creditor whose 


* 'debt he dischargéd; 


The facta in this case are such that the 
plaintiff is entitled to no consideration at 
the hands of the Court. The first defend- 
‘ant filed a suit on 10th February, 1920, 
and obtained an interim attachment of the 
‘property of defendants Nos. 2 to 4 before 
judgment on 10th February, 1920, and ob- 
tained & decree on 28th February, 1920, and 
the order for attachment was made abso- 
‘ute the same day. Exhibit B was exe- 
“cuted on 5th February, 1920, and no part 
of .the consideration was paid till6 or 7 
months thereafter, and even then only one- 
‘fourth of the consideration was paid. The 
plaintiff paid a portion of the considera- 
tion recited in Ex. B inorder to support 
‘the. claim petition filed by him in 1920. 
Under such circumstances we think it 
‘would not atall be right to allow the plaint- 
‘iff a charge qn the-plaint property, for by 
‘doing so he would obtain an advantage 


‘over a bona fide creditor who filed a suit ^ 
and obtainad a decree Bo far back as 28th : 


Februarr, 1920, ne , 
' Tt is well séttled that a transfer of immove- 
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able property made. with.£he object of de- 
feating, defrauding or delaying creditors 
is voidable even-though the transferee paid 
a portion of thé.consideration recited in 
the deed.of transfer. The contention that 
the payment of a portion of the considera- 
tion would make the transaction a bona 
fide one was specifically negatived. Chi- 
dambaram Chettiar v. Sami Iyer (|). There 
muat be both consideration and good faith. 
When onlya portion of the consideration 
is paid it cannot be said thatthe transac- 
tion had coneideration.. ‘Consideration. in 
such cases means the whole .consideration 
recited in the document of the transfer, 
Mr. Ramachandra Ayyar relies upon Pala 
mali Mudaliar v. South Indian Export Co (2) 
and In re Jaladanki Chinna Pitehia (8) as 
supporting his contention. In Palamalt 
Mudaliar v. Sonth Indian Export Co. (2) 
it was found that only a portion of the con- 
sideration was paid and that went towards 
the discharge of an encambrance on the 
property. The learned Judges held that 
the transaction was void as it was intended 
to defeat or delay creditors and that inas- 
much as the transferee had discharged a 
“valid mortgage.on the property it would 
be equitable to give him a charge for the 
amount which he expended in discharging 
‘the mortgage-decree. against the suit pro- 
perty. This case can be distinguished fiom 
the present, for no encumbrance on the’ 
plaint property was discharged by the 
plajotiff herein. If the plaintiff had dis- 
‘charged an encumbrance on the property 
he might reasonably ask that inasmuch as 
he discharged an encumbrance-on the 
property he should be putin the position 
‘of a person who has taken over the mort-, 
gagee's rights. In In re Jaladanki Chinna 
Pitchia (3) Mr. Justice Sundara Iyer 
observed "that the fact that the mortgage 
was foran amount larger than was really 
paid was no reason for not upholding it 
to the extent that it was supported by a 
‘debt existing at the date of the mortgage." 
If the learned Judge meant to lay down 
“that. in all cases where a mortgagee paid 
Only a portion of the consideration that he 
should be given a decree for ‘that portion 


‘on the footing of that mortgage. with due 


respect we are unable to agree. Ifa person 
e x F R né -- * : . ‘ 
ag ag fe ee AL i . - 
s (2)8 Ind. Cas 33; 33 M. 334; TM, L. T. 167; 20 M. 
L. J. $311; (1910) M. W. N. 239. : a Em 
(3) 11 Ind. Oas, 888; 36 M. 29; 10 Mr L. T. 183; (1911) 
-3 M- W. N. 152. Boso 8 8 oe vade iA. 


gat pa d 


[Los 


-who is in embarrassed circumstances in 
order to shield his property from his cre- 
"ditors transfers it to another and'if only 
‘a portion of the consideration recited in 
the document of transfer is paid and the 
‘balance is left with the transferee for his 
‘benefit and if this is done to the know- 
Tedge of the transferee then, the transac- 
‘tion is one coming under s. 53. In the 
case of a minor mortgage which does not 
come within the provisions of s. 53 the 
‘mortgagee will get a decree for the actual 
“ambunt paid by him. Where the transfer 
jis bad under s. 53 the transferee is not 
éntitled, as a matter of right, to. get a mort- 
1 age decreb for the amount actually paid 

y him. The decisión in In re Jaladanki 
‘Chinna Pitchia (8) is opposed to the deci- 
sions of this Court es wellas ofthe Privy 
Council. The next case relied on by Mr. T. 
“R. Ramachandra Ayyeris Loortha Odayar 
v. Gopalasami (4).. In that case there was 
“a suit on a pro-note pending against the 
first defendant and his son. The first-de- 
fendánt filed a written statement denying 
the execution of the pro-note. After the 
filing ofthe written statément and before 
the decree was passed the first defendant 
mortgaged her properties to the 2nd dé- 
fendant her brother's son for Rs. 10,000. 
After the execution of the mortgage the 
. 9nd defendant discharged the debt of 
the let ‘defendant ^to the extent of 
about Ra. 7,010. Mr. Venkatasubba Rao, J., 
saud Mr. Phillips, J., -held that the trans- 
action was not wholly void as against the 
decree-holder. Mr, Justice Venkatasubba 
“Rao who delivered the judgment in the 
case which was concurred in by Mr. Jus- 
tice Phillips relies very strongly upon two 
judgments of the Privy Council for hi 
view, that the transaction cannot be said 
to be wholly void. An examination of the 
two cases Musahar Sahu v. Hakim Lal (5) 
and Mina Kamari Bibi v. Bijoy Singh 
Dwihuria (0) shows that they do not sup- 
port the broad proposition laid down by 
Mr. Justice Venkatasubba Rao. In Musahar 
“Sahu v. Hakim Lal (5) two kobalas or 


(4) 80 Ind. 147; 19 L.. W. 135; 46 M. L. J. 125; 
(1821) M W.N. 117; A.L R. 1924 Mad. 450. 4 
e) 33 Ind. Gas 313: 43 C 521: 30-M 1. J. 115; 3L. 
W. 207; 20 O. W. N. 393; 14 A. L. J. 198: (1916) 1 M. 
` W. N.198; 19 M. L T. 208; 23 O. L. J 406; 18 Bom. 
L. R. 378; 4$ I. A 104 (P. O.). 
-- (6140 Ind Oas 242; 3; 
L. W. 711; 32 M. L. J. 425 ; 21 C. 
; 18 A. L. J. 
W.N. 475; 
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conveyances were executed by a person’ in 
embarrassed circumstances and one ‘wás 
‘found to have been executed for proper 
"Consideration and the other" without oon- 
‘sideration: -[t was contended: for the ap- 
pellant -before the Privy Council that both 
the conveyances should be considéred as 
one conveyance and, therefore, both of them 
‘were fraudulent and void under s: 53 of 
the Transfer of Property Act The Judi- 
‘cial Committee of the Privy Council héld 
on the facts that the two kobalas or edn- 
veyances were different transactions’ and 
that they stood: on their own merita. Lord 
‘Wrenbury in delivering the*judgment -of 
the Privy Council observes: “As a-matter of 
law their Lordships take it to be clear 
that in a case in which no óonsideration 
of the law of bankruptcy applies there is 
nothing to prevent the debtor paying one 
creditor in fall and leaving others unpaid 
although the result may be that the rest 
‘of his assets will be insufficient to provide 
for the payment of the rest of his debts.’ 
"After quoting Palles, O. B. in-In re Moroney 
9 the learned: Lord observes: "The trans- 
er which defeats or: delays: creditors ib 
‘not an instrument ‘which prefers.óne öre- 
"ditor to another, but an instrument whith 
‘removes the property from the- creditdrs 
‘to the benefit of the debtor.. The debtor 
‘must not retain a benefit for himself; .He 
‘may pay one creditor and leave another 
"unpaid." It is difficult to see how the prin- 
‘ciple laid down in this case: could support 
the conclusion arrived at by Mr. Juatice 


““Venkatasubba Rao that when a portion 


of the consideration is good the transac 
‘tion ia not wholly void. -But for the law 
‘of bankraptey the debtor would be able 


his “to pay ‘any creditor he likes in preference 


“to others. He is entitled to prefer one 
creditor to another and pay him in full. 
“It is only the law of bankruptcy that stands 
in the way of his doing so. A fratdu- 
"lent preference is deemed an act of bank- 
:ruptey and the person who is guitly of it 
‘may be adjudicated an insolvent within 
three months thereof, Where a person pays 
his creditor the full amount of his debt it 


-cannot be said that he intends thereby 
“to defeat other creditors. It may lead to 


that result but it does got necessarily 
follow. That is the principle laid down 
in Musahar Sahu v. Hakim Lal (5). ` 

In Mina Kumari Bibi v., Bijoy Singh 


(7) (1887) 21 Ir. 27, i . 


2 
r Dudhuria (f) the same principle was re- 
-iterated, sir Lawrence Jenkins. who de- 
; livered.the judgment of. the Judicial Com- 
"mitte laid down.the law in the following 
„terma: "That a-debtor, for all that is con- 
tained in s. 53 ot ths, Transfer of Property 
, Act, may pay. his debts in any order he 
: pleases, and.may..pay, any creditor hé 
.'Qhooses." But such an act would be con- 

sidered fraudulent preferenceif the debtor 
‘is adjudicated Ario len. With great red- 
.peot we'are.constrained to.differ from the 
rview.of Mr. Justice Venkatasubha Rao 
‘that though only -a portion. of the con- 
-sideration was paid and even though the 
“intention was to.defeat, defraud or delay 
ereditors, the transaction cannot be regard- 
“ed as wholly void. : . NX 

In Sama. Rao v. Doraiswami Chettiar (8) 
Miller and Badasiva Iyer,JJ., held that a 
mortgage was.wholy bad as against the 
ereditors defeated.and could not be upheld 
,even to the. extent of the consideration 
actually advanced, Mr. Justice Sadasiva 
‘Tyer declined to accept the. view of à 
Bench of the Calcutta High Oourt in Raja- 
(i Kumar Das v. Gour Kishore Saha (9) 
that where consideration is separable the 
transaction. should be supported to the ex- 
tent of consideration actually paid. He 
observes at page 269*: “With great respect, 
Tam clear that, on the authorities the two 
parte of such a single transaction are not 
separable and ought not to be separated 
in order to favour a creditor who has been 
guilty of fraud against his fellow creditors,” 

In Ummachakuttt v. Ummerkutti Haji (10) 
.it was found that the transferee had partially 
discharged a mortgage on the property. 
. The learned Judges gave the mortgages a 
-charge for the amount paid.by him. We 
.do not think the learned Judges intend- 


ed to lay down any broad proposition that | 


the transferee under a fraudulent docu- 
ment intended to defeat or delay creditors 
should have a charge for the amount ac- 
tually paid by him. In Bhikhabhai Mul- 


oe v. Panachand Odhavji (11) it was ' 


eld “it being fóund that both the trans- 
feror and the transferee. had the intention 
of defeating or delaying the creditors of 
.the transferor and the consideration ofthe 
(8) 18 Ind. Cas 768; 24 M. L J. 266; 13 M. L.T. 
(0) 7 O. L J. 586; 12 O. W. N. 761; 35 C. 1051. 


(10) 29 Ind Oas 583. : 
(11) 53- Ind. «Osa. 882; 43 B. 707; 21 Bom. L, R. 
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mortgage. being treated as one and indi” 
“visible, under s. 530f thë Transfer of Pro 
perty. Act, thé. document aust. atthe 
Option of the person “defeated or dglayed 
“be treated’ as void in foto and not merely 
,88 .void in so far as there was no consider- 
ation." Scott, O. Jı makes the following òb- 
gervations with regard to the .contention 
thatthe transferee “is éntitled toa charge 
in respect of portion of tlie'consideratio 
paid by him;—‘The inferences deduücible 
from the established tacts show’ that both 
ihe transferor and the. tranaferee had the 
intention of defeating or delaying the ore- 
'ditord of the transferór, and under ‘those 
-citcumstances it appears to us that thb 
‘document must at the. option of the per- 
.son. defeated or, delayed be.treated as void 
in toto, and not merelyias void in so far 
as there is no consideration.”,' The deci- 
„Bion in Rajani Kumari Das v. Gour Kishare 
‘Saha (9) is considered gnd explained by the 
learned Chief Justice.’ The argument that 
‘the consideration which was paid is separa- 
„ble from the consideration not paid is 
‘based upon Rajani Kumar Das v. Gour 
.Kishoré Saha (9). The’ learned Judges in 
hat case do ‘not lay down any principle 
“opposed to the current of decisions but 
in, such .cases they make a distinction 
“between the amount actually paid and 
the amount which waa intended to be paid 
- by the transferee. . At page 1057" they ob- ' 
“serve; "They might-not have had any such 
‘intention as would invalidate. the. instru- 
.ment under s8. 53 of the Transfer of Pro- 
_perty Act. Their moral turpitude in mak- 
„ing a false case afterwards in the present 
. proceedings would not be sufficient to de- 
-prive them of their legal rights, though & . 
. false case rhight reflect discredit on the ori- 
.ginaltr&nsaction, .—  ' |, an" 
In Krishna Kumar Nandy v.Joy Krishna 
‚Nandy (12) the learned Judgés allowed the 
mortgagee to enforce his right for £0 much 
`of the consideration as wag proved to have 
been paid by him to the mortgagor. . Tie 
facts found ‘in that case were not.sufficient 
‘to bring it within the scope of e. 53 of 
the Transfer of Property Act. The learn- 
-ed Judges assume for the purpose of their 
decision that the mortgage was within the 
mischiéf of s. 53 and proceed to consider 
whether the transaction was wholly bad, 
They observe “In the present case, it is 
.plain from the ordera in the execution 
(18) 29 Ind. Cas. 690; 31 O: W. N. 401. CE 
*Page of $5 0, (ad. . ; . : 
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Proceedings wherein the, 2nd defendant be- 
me the purchaser, “that. he acquiréd the 
hut- subject’ .to. tha. lien “ ‘of the plaintiff; 

‘conséqientl .if at’ his instance the mort- 
age ta- avoided, he should be ;granted re- 
ief, only on condition. that he satisfied 

that lien." This case does not. lay down any 

principle. On the facts the learned Judges 

gaye relief is 
et the consideration a by him. “In this 
čase- the plaintiff knowing perfectly well 
fhat the object of the ‘transaction was to 
defeat the lst defendant obtained a sale of 


dhe plsint -property and paid & porbion of i 


the corisideratión some months after the 
lst defendant attached the property before 
judgment and obtained.a decree against 
‘defendants Nos. 2 to, 4. In these eip- 
cuopstances. jt would be against all princi- 
"ples of equity to -allow the plaiatiff a 
Charge for the amount. paid by him. In 
‘the result the second annan fails and is dis- 
missed with costs. 

VON. Y. * "Appeal dismissed... 
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-MADRAS HIGH COURT, 
" Oivit BuiT No. 869 or 1923, | 
5.5 August 18, “1926. z 
r Present: — mane Sir Eo sereni 


Sastri; Kr. 
T. KRISHNA] BH BAAT, Mrnoa, 
(^ —PLAINTIFE C 


SADASIVA TAWKER TA OTHBRS 


- | —DnaraxDANT2. 
< : Trüst—Deposit on trust to be paid to minor on 
attaining majority —Purchase of goods by firn —Sub- 

sequent insolvency of firm—Oasti que trust, whether 
. entitled to oat ae ieee to, trustee to uss or invest 
trust funds as whether destroys’ trust — 
"Hoídenoe Act d o 1872), 1. 34— Books of account, 
evidentiary value o 

A person deposite 1 Midi sums of money wliha 
fitm of jewellers in.trust for his minor son to be 
to him on hls attaining majority. Power was 
to tha firm to use or invest the money as they 
witha lability to pay interest meanwhile The firm 
purchased with the said trast fund and other sums 
paren A ag cnd were subsequently adjudicated 
fosolvents and Official Assignes sold the jewellery 
and rsalised the price tharat- a suit by the minor 
pssti que trust to dirsct the, kabeg of th» money in 


I Wut ee 
Ps ua 


sa 


the hands of the Official 
Hell, that since the plaintiff's morisys wsre used 
for the purshiss of the pore although th» plaintiff 
could not say in spacie which pu T goo pa were 
bought with his monsy, he was enti 
upp»n the property  purghased or the merida à 
‘ool 3] for the sums deposited with the firm. fe: 715, 
‘co 
Ths mors fist that ths trustess in ths dase had 
power to dsal with tha property for thair own pur- 
poso provided they paid Pataas | did nd Sepe the 
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fhe mong ages to the extent. 


“ r 


n 
character of “ths irast fund ms „thelr Danda, [p. A 


vol. 3. 2 : 
pa T Holsst't Beiate, Knatahoull Hallet ), fol . 


.Under ‘the Rridenias Aot books of pour them- 
belvas àre not evidence of any Usability one y or 
other. {p. 715, coL 1] ` 

. Buii-for removal of trusted and appoint. 
ment of fresh trustee. ^'^ 
-2Mr. Mockett, with him Mr. P. Jágannatha 
Row Naidu, for the:Plaintift. i 

-::Messra, Short. and Bewes and T. L: Ven- 


: kataram Iyer, for the Defenddnts., " - 


“JUDGMENT.—This ° ig. suit 
minor plajntif by hig next friend t by 
‘defendants Nos. 1 ta 8 who are alleged to 
be members of the Firm of Tawker aud 
Sons and thé 9th defendant, the Official 


: Assighee, who, it is alleged, representa the 


estate of the insolvent firm which became 
insolvent subsequent to tbe filing of the 
plaint, alleging that the Firm o _Tawker 
and Sons were trustees in respect ofa sum 
of Rs, 10,000 deposited by. the plaintifs 
"father with the frm in trust for plaintiff, 
‘that Tawker and Sons are now in insolvent 
circumstances and there was the danger 
‘of the money being lost; and, therefore, 
praying for the removal of the defendants 
from thé trdsteeship, for the appointment 
ofa new trustee, and. for: directing the 
.defendants to pay R3. 10,000 with intereat 
‘and directing the Oficial Assignee to pay 
‘the dame out of the assets "ab defendants 
Noa. 1 to 8 in his hands, 

The case of the plaintiff ig that in August, 
“1919, the lst defendant acted. as mediator 
‘in aclaim by the plaiatiff's father against 
‘the, lata Nawab of Banganapalle and col- 
-lactad about Ri. 65,409 from the Nawab; 
“that | out of that sum aum of Rs, 10,000 
was deposited in trust with the Firm of 
Tawker-and Sons, the terms being that,the 
defendants should invest the said sum of 
Ra. 10,020 at 9 per cent, in their firm or in 


are, Any other firm. as the. defefdants might 


‘deem fit, pay the interest and pay the 
‘amount. of .the . truststo the plaintiff when 
he attained 21 years; that. a letter was 
passed on the £th. October, 1919, containin 
the.terms of the trast -already arranged 
ui that on the22nd October, 1919, a receipt 
"for Rs 10,000 was granted by the defeng- 
ants; , that - the: ‘defendants. were.. paying 
“interest at - 9-per cent.,up to.the date d 
paint but, failed to invest (he trust. money 
„and, committed & breash of + truat; that 
_ the. “defendants . are heavily involvad and 


„are unable to pey the preditexs and. that 


fd s 
Ta 
they- are cdnvening a meeting of the.oredi- 
-tors for the: purpose of liquidating their 
debts and that the plaintif appreheads 
‘that some ofthe creditors may adjudicate 
‘the defendants ininsolvency and that his 
monies may be lost unless the plaintiff's 
interests are cafeguarded. 
: Defendants Nos. 1 to 8, who constitute the 
Firm of Tawker and Sons, filed & written 
' gtatemant admitting that they were trustees 
to the extent of Rs. 10,000 but stating that 
the ternrs are not completely set out in the 
-plaint. They say that it was stated that 
‘the defendgnts should invest the monies 
in their firm in the name of the plaintiff, 
that the plaintiff should not trouble the 
-defendants any more about the said sum 
nd that hs should not be entitled -to the 
"monies before he attained the age of 21 

ears and that the defendants have abso- 
lute discretion as to how to invest or use 
the monies. They say that they have paid 
a sum of Rs. 2,580 towards the interest and 
that on the date of the plaint a sum of 
Rs. 535 was overpaid on account of inter- 
“est, that they did nothing contrary to the 
terms ofthe trustand that the suit is pie- 
‘mature as the plaintiff has not attained 21 


years, f ‘ 
<- Tae 8th defendant, who is the Official 
Assignee, filed a written statement putting 
‘the plaintiff to proof of the allegations 
-in the plaint and the factum and the validity 
of the alleged trust, denying that the 
plaintiff ig entitled to any preferential 
claim over the assets of defendants Nos. L 
‘to 8 who are insolventa and that he is en- 
‘titled only to rateable distribution with 
‘the other creditors. Except as stated above 
-he adopts the written statement of defend- 
-anta Nos 1 to 8. : 
The following issues weresettled:— — . 
b What were the terms of the trust? 
2) Is the quit premature for the reasons 
alleged in para. 6 of the written statement? 
(3) Has the plaintiff received Rs. 535 in 
excess of the intereet actually due? 
« (4) Is the plaintiff entitled to remove the 
defendants from the trusteeship and for 
-an order for the payment of Rs. 10,000? 
(5) To what relief, if any, are the parties 
entitled? 
There can be little doubt that defendants 
- Nos. 1 to 8 who constituted the firm of 
"Tawkera&nd Sons and who have been ad- 
.judicated insolvents are no longer under 
-the Trusts Act fit to be trustees and there 
“is no question as to their liability for 
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being ‘removed from the office of trustees 
and a fresh trustes being appointed. There 
is also no dispute before me that Rs. 10,000 
was deposited on interest for the minor 
plaintiff with the firm and that Rs. 10,020 is 
-still due. As regards interest the plaintiff's 
first witness, Sivasankar Bhat, admits that 
Rs. 535 was received in ercegs of the in- 
terest due on the date of the plaint and 
credit will have to be given for that sum 
towards interest from the end of 1923 up 
to this date. As regardsthe interest which 
accrued after lat January, 19.4, credit will 
have to be given for Rs. 535 and the 
balance only will be paid to the plaintiff. 
The main question is whether the plaint- 
iff is entitled to any préferential claim as 
regards the Rs. 10,009. There is no dispute 
that the Firm of Tawker and Sons were 
trustees in respect of Rs, 10,000 deposited 
by the plaintiff's father with them in trust 
for his minor son the plaintiff to be paid 
on the plaintiff attaining majority. AH 
the terms and conditions required for a. 
valid trast have beén complied with the 
moment the money has been handed over 
and the terms of the trust are admittedly 
that it should be kept with Tawker and 
Sons and used either by them or invested 
as they chose and that interest at 9 per 
cent. should be paid. The main conten- 
tion, and in fact the only contention, raised 
by the Official Assignee is that in the 
events that.have happened, having regard 
tothe fact that the money was used by 
Tawker and Sons as part of their. business 
and having regard to the fact that there is 
no money which can be ear-marked or fol- 
_lowed aa the money representing the trust 
fund, the plaintiff is entitled to no priority 
and what he is entitled to is rateable dis- 
‘tribution with the other creditors. The 
question of the plaintiffs priority will 
epend upon the facta in the present case. 
. As regards the facta I think the evidence is 
all one way. The plaintiffs first witness 
Sivasankar Bhat, who is the nephew of the 
Ist defendant and who was the chief 
-partner in the defendants’ firm, states that 
he was employed in the firm asshow-room 
manager at the time when this money was 
deposited by the plaintiffs father and that 
at that time the defendants were rather 
‘hard up for money, that the English jewel- 
lery representative, who came to’ Madras 
‘sell goods and was giving credit to Tawker 
and Sons wanted cash payments and that 
‘this money and other monies that were 
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put into the Bank were drawn and that 
show-room jewels were purchased with the 
monies so drawa, that the stock. was ET 
rolling—goods were sold and fresh goods 
were.purchased—and that at the time of the 
insolvency there were goods in the show- 
room whioh were subsequently sold by the 
Official Assignee and converted into: cash: 
The evidence of the. Official Assignees’ 
elerk is that at the auction-sale what was 
realised was only Rs. 22,000 odd though the 


plaintiff's next friend says that there were - 


goods worth about Re. 40,000.. On behalf 
of the defendants the only witness examin- 
ed -was Ramachandra Rao, the clerk of the 
Official Assignee's office. His evidence 
does not take ug veryfar. The only thing 
which is of importance in his evidence iB 
that he produced the stock-book of Tawker 
and Sons which showed no sales or pur- 
chases. forthe year 1920 or 1919. He ad- 
mitg that there was stock in the shop which 
was being sold. -All that can be said is 
that Tawker and Boris had. not ‘kept proper 
accounts of the.stock which they had and 
of the stock which they sold. Under the 
Evidence.Act, books of account by them: 
selves would not.be evidence of any liabil- 
ity one way or other. They had to be 
proved in:the formal way and the fact that 
there are no entries made in the books 
would Have been' important if the books 
have been proved to have, been properly 
kept. There is no evidence in the books 
and the Court cannot use them for the 


purpose of discrediting the evidence on the- 


plaintiffs side. It cannot be suggested 
that Tawker and Sons, who were doing 
business, did not sell any stock or purchase 
‘any stock during the period of two years. 
‘On the evidence of Bivasankar Bhat, which 
Isee no reason to disbelieve, it is clear 
that, acting on the permission of the author 
of the trust when the trust was created 
Tawker and Sons, instead of keeping the 
trust funds invested separately or ear- 
marked, used: it for the purpose of purchas- 
ing show-room goods. The ‘goods were 
‘being sold, fresh goods were being bought 
and the plaintiffs money had been used 
for purchase-and when the firm became 
ingolvents the plaintiff was entitled to say 
that, as the trust money was used for the 
purchase `of goods‘ which went on being 
converted from time to time, he is, in the 
absence of the preferential rights entitled 
to follow the goods in the show-room and 
to claim a charge upon those goods or their 
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sale-proceeds to the extent of the monies 
ofthe trust which have been utilised by’. 
Tawker and Sona who “are admittedly: 
trustees for the plaintiff. If any authority: 
7 E s proposition, I think, it ig: 
ound in the observations of Jessel,-M, R. 
in In re HaletÜs Estate, Knatchbull v. 
Hallett (1), where he describes various 
remedies where trust monies have been used: 
by the trustees. The present case falls 
within the last of the cases stated by the 
Master of Rolls, namely, where his monies: 
have been used for the purchase of goods 
and where the plaintiff cannot gay in specie 
which particular goods. were fought with 
his money, he has got & charge üpon the 
property purchased ifitis found that hid 
monies were used along with other monies ` 
by ane trustee, . 
- The.contention of Mr. Venkatarama Iver: 
who ably argued the case, is two-fold; tthe 
first place what he says is this, In the 
present case, as Tawker and Sons wers 
allowed to use the monéy, there is no trust: 
the trust is destroyed andall thatthe plaintiff. 
is entitled to is to-&reat himself as a creditor 
of Tawker and Bons. .The other argument 
is that, even ifthe first arguméht: failg ag 
the money had been ‘converted: into geods 
and used in the firm, there is'no cage made 
out for any following of trast Money in 
specie or in particular goods.- I think on 
the authorities cited by Mr. Mookett there 
can be no doubt that, if the evidence of 
Sivasankar Bhat id true and I gen no 
reason todisbelieve it the plaintiff is clearly 
entitled to a charge-upon -monies realig- 
ed by thesale ofthe goods Rupees 92 000 
was realised arid it is much more than the ` 
amount due to the plaintiff and there is no 
"difficulty. It isnot stated that there- ara 
‘any persons who have got any prior claim 
over that money. As regards the 9th de- 
defendant's contention reliance is placed by 
Mr, Venkataram Iyer on Official Assignes 
‘of Madras v Krishnaswami Naidu (9). In 
this case Messrs. Arbuthnot & Co. were 
‘appointed trastees and certain monies were 
‘invested with them to be used for the pur- 
ose of the trust. Sir Arnold White, C. J. 
eld that a cestui qui trust was entitled to 
priority as againet the creditors; but- hig 
j d eee was reversed b» Munro and 
Abdur Rahim, JJ. The decision proceed- 


. (1) (1880) 13 Oh D. 696 at p. 709; h 415: 
Se aie ay eae E 
5 Ind. Cag. 331; 33 Af 154; 7 ML. T. 986. 

M, om N. 180,- <o UVa me oiv xis ab L T 266; (1910) 
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ed; according to'the judgment of Munro, J.,; 
on the facts of that particular case, that. 
‘a trustees were not necessarily.. Arbuth- 
not & Co, although they were appointed 
as trustees. This is what the learned Judge, 


gays :— D. y 
TR ia thus clear that, although the set- 
tlor was desirous. that the trustees should, 
if possible, be the persons who were for the 
time being the members of the Firm of 
Arbuthnot and Co., it was recognised that 


it might not always be possible to secure - 


this; and that eventually all the trustees 
might be personsin no way connected with 
Arbuthnot-dnd Co." Again the learned 
` Judge says: “I thipk it is clear from the 
terms of the trust-deed that the settlor 
regarded the body of trustees and the 
banking firm of Arbuthnot and Oo. 
as two .dietinct and separate entities. At 
first, no doubt, the persons named as trustees 
were the then members of the firm. But 
the deed contemplated the possibility that 
at any moment all the members of the firm 
might cease to be trustees and appoint 
persons entirely unconnected with the firm 
as trustees in their place, an event which 
has actually happened, and this possibility 
itself. made it necessary to distinguish 


between the body of trustees and the mem. 


bers of the firm.” The judgment of Munro, 
J., proceeded upon this distinction which, 
he emphasises but in the present case there 
can bə no such distinction as Ex. A, the 
letter, and Ex. B, the receipt did not con- 
template the possibility of any person being 
a trustee except the firm of Tawker an 

Bons. Abdur Rahim, J., thinke tbat that 
- distinction is not material; but, with all 
respect, it seems to me that, if that distinc- 
tion does not exist, there is absolutely no 
ground for reversing the decision of Bir 
Arnold White, O. J., and holding that the 
trust o:ased to be a trust, becaure the 
trustee is givén authority which he would 
hot otherwise. have of utilising the trust 
fund for his own benefit. The provisjons 
ofthe Trusts Act are that, unless there is 
‘any provision to the contrary, a trustee can- 
not use the trust fund for his own purpose. 
But itis always open to the author of-the 
trust to make a provision to the contrary 
‘and remove oge of the disabilities of the 
trustee, a disability which prevents him 
from using the money for his own benefit, 
If the au 3 
. the trustee can use the money for his own 
"benefit therd seems to me to be no reason 


EKRISHNAJHH BHAT 9, BADABIYA TAWEHB, > - 


Bivasankar Bhat. 


er of the trust-deed agrees that . 
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for saying that the trust goée- and that: it 
cannot be trust property in any sense of 
the term because of this liberty given to 
the trustees. No anthority has been cjted 
for so broad.a proposition and-I am not 
prepared to hold that the mere fact that. 
Tawker and Sons in this case had power 
to deal with the property for their own 
purpose provjded they paid interest de- 
stroya the character, of the trust fund ‘in 
their hands. No doubt, equities might 
arise in such cases. which would prevent 
the cestut que trust and the author of the 
trust from following the trust property, 
But as pointed put above, there is no equity 
in. favour of third parties in this case and 
the .sale proceeds are with the Official 
Assignee. Bo far as I can see there is no 
prior claim of any bona fide creditor or 
decree-holder as regards the particular. 
sum of Rs. 22,000. Official Assignee of 
Madras v. Krishnaswami Naidu (2), there- 
fore, is distinguighable. Reliance was 
placed on Official Assignee of Madras v, 
Smith (3), but that is a case of banker and 
I do not think that that case has any appli- 
cation to the facta of the present case. We 
have here the terms .of the trust, as evi- 
denced by Ex. À, the deposit of the money 
as evidenced by Ex. B and the evidence of 
the absence of any- 
thing to show that the evidence of Biva- 
sankar Bhat is not true, I think this is a 
case where the plaintiff would be entitled 
to be paid in full out of the sale-proceeds 
of the show-room stock, which are now in 
the hands of the Ofcial Assignee and 
which amounts to more than Rs. 22,000. 

There will be a decree for Rg. 11,940, 
(Ra. 10,000 for principal and Rs. 1,940 for 
interest) with costs and interest at 6 per. 
cent. per annum from this date to the date 
of payment. The. plaintiff will be entitled 
to be paid this sum out of the sum of 
Ra. 22,000 with the Official Assignee and 
which represents the sale-proceeds of the 
show-room stock. The Official Assignee 
will be entitled to take his costs of this 
suit out of the estate and will pay - the 
costs of the plaintiff out of the said sum of 
Rs. 22,000 in his hands. I certify for two 
Counael for the plaintiff. 

Claim 


V. N. V. 
_ (8) 1 Ind. Cag, 713; 32 M. 68; 5 M. L. T. 104. 
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RANGOON HIGH COURT. 
Civip Ruviston No. 28 or 1925. 
August 3, 1926. 

"Present; Bir Guy Rutledge, Kr., Ohief 
Justice, and Mr. Justice Carr. 
MAUNG PWAY AND ANOTHBR— 
—APPLIOANTS 
DEVSUS 

: ATA PE—HRssroubzNT. 


Piae 1 OY, 115] ) and (9), 
0. X, O.I XYII, r £ MH kir 


Hire Pe na a i cnn. ae Se oe dismissed 
Bie dr Dina, nature of—Restoration under 


"An app de by.& Pleader, who is instructed only 
to fo apply for an adjoutnment "which is fud $ not 


. 0. 
[p. tp. 718, eol 1: 
Where 


Oourt, instead of the case for default, 
dismissed it for want of evidence: 

Held, that the plaintifs Pleadei'a! instructions in 
the absence of his client and witnesses must be pre- 
mone have been limited M Men an o ei 

en ap oe ceased when p -WAS 
Ens iha taso: muni be iré&ted to have dis- 
missed under O. XVII; t. 3, and not under O. P x VIL 
f.S and that the Oourt XC power to set 
CUR. QE o &nd to restore 


ult for 

t aie Uha handed Makers v v. "thoes Prasad Mukerjee | 
. Oivil revision arising out of Civil Regu- 
lar Suit No. 23 of 1923 of the District Court, 


Magwe. 
. B, K. B. Nida, ‘for the Applicants. 

: Mr: Kyaw Din; for thé Respondent. 

JUDGMENT.--In this case the Te- 
Apondent filed -Suit No. 28 of 1923 in the 
District Gourt of Magwe, and, after various 
adjournments;.on the lst October, 1924, the 
case was put down for hearing on the 7th of 
epe 1924, when there is following entry 
in th e diary:—' - 
. "Qaae called. U Thu Daw for plaintiff 
presént. Plaintiff and his. witnesses are 
absent. Aiyer, for.2nd defendant, present. 
First defendant with Maung Tun Hla pre- 
Bent. U Thu Daw for plaintiff states that 
his client has mistaken the date of hearing 
most probably. His witnesses aré also 
&bsent. Judgment passed.” 
- Instead of simply stating " guit dismissed 
for default," the then District Judge writes 
*& short judgment saying that a suit is for 
‘the recovery of Rs. 11,865 
of rice alleged to have been entrusted to 
the latand 2nd defendants for Bale, that 
as the plaintiffs claim is denied in toto, 
4he burden. of proof is.entirely upon him, 


being the value” 


UY 


TCR hj? 
that both he and his witnesses : are absent 


|. and that, as there is not à shred of evidence 


to prove the plaintiffs claim, the suit iH 
dismissed with costa. 

The next day the plaintiff filed an appli- 
cation with an affidavit to re-open the cage 
and in hia affidavit the plaintiff and nine 
of his witnesses stated that they thought 
that the case was fixed for heáring oh thé 
lith and 12th Waring, Thadingyut, 1280. 

«A further affidavit was ‘filed stating that 
the Bench Olerk, ‘who subsequently waa 
suspended, had misinformed the witnesses 
and on the 27th of December, 1924, the 
District Judge passed an order atating that 
the plaintiff and his witnesses made a bona 
fide mistake &s to the date of hearing: 
“The ex parte order dismissing the suit ig 
Bet aside and the ¢ase is re-opened.” 

It has been strenuously argued on behalf 
of the applicant that the Court could not 
have:acted under O. IX, r,8, and must have 
&cted under O. XVII, r. 3, as the form of 
the judgment showa that the Oourt pro: 
ceeded to decide the suit instead of dis- 
missing it for default, that, having decide 
the suit and dismissed it uhder O, XVII, 
r. 3, thé Court was functus officio and could: 
"hot entertain an applidation to get the order 
aside and D as the plaintiff's Advocate 
was prenen! , his fegence was thé same as 
it the plaintiff himself had been presen} 
. Without his witnesses. 

Tr'the respondent it Has been argued: 
that-O. XVII, r. 3, is limited to'caaes where 
& party has obtained time td produce hig 
witnessea and has: failed to do so and it 
support of-this proposition that Full BenoH 
decision of the Oaloutta High Oourt in thé 
case of Peareé Mohun Berd y. Shama Churn 

Mytee (1), Which is cited as good law ir 
Mulla’s Oivil Procedure Oode, 7th Edition, 
Page 512, has been cited before us, m 

urther it has been argued that to make 
the attendance of a Pleader to amount td 
8 representation of the plaintiff the Còde 
contemplates that the Pleader should be 
duly instructed and beable to answer all 
material questions relatihg to the anit [sea 
O..V, r. 1 (2) (b) and (c), ahd-O.. X, r. 4], 
that from the record it can be presumed 
that the Pleader in this case in the absence 
of his client and all his witnesses was not 
able to answer all material questions relate 
ing to the suit, that, although the diary 
does not show it, it must be p med that 
Ph) v. 7th ag U Thu-Daw applied 


hig 


for an adjournment, which was refused, 
that on the oase-law this was not an appear- 
ance on behalf of the plaintiff and that con- 
sequently the Judge must have acted 
under O. XVII, r. 2, which allows the Oourt 
to set aside the order of dismissal. Tha 
leading oase on’ the subject is that of 
Satish Chandra Mukerjee v. Ahara Prasad 
Mukerjee (2), in which a Full Bench of five. 
Judges held that "an application’ by a 
Pleader, who is instracted only to apply for 


.‘appearance’ within the meaning of O. P. 
0." In that case there is a lucid and er- 
haustive judgment by Mr. Justice .Mooker- 
jee to the same effect... We may note that 
this Full Beneh decision overruled the 
éase of Robert Watson & Co. v. Srimati 
Ambika Dasi (3), which followed the deci- 
sion of the Bombay High Courtin Ram- 
chandra Pandurang Naik v, Madhay Puru- 
shottam Naik (4). We arein entire agree- 
ment with, the view taken by the Full 
Bench of the Calcutta High Court and are 
ofopinion that the rule there laid down is 
sufficient to cover the present case, Under 
the circumstances in which Thu Daw 
foundshimself on the 7th Ostober, 1924, the 
only thing that he could ask for was an 
adjournment and his instructions must be 
presumed to have been limited to that 
specifio purpose. His appearance for the 
plaintiff consequently ceased.as soon as 
that limited- purpoas was fulfilled.. That 
being so, the case must- be held to hava 
been dismissed under O.- XVII, r..2, and 
the Court was legally justifled in setting 
the order aside’ and re-opening the cass 
under O. IX. . , - Ri k 
. The application is. consequently- dismiss 
‘éd with costs, three gold mohurs.  . 

K.N, A. e Application dismissed. - 
> ie oa 403; ij Q. L J, 247; 2 M. L. T. 125; 11 9 
M 40. Ss 367; 27 O.: 52; 14 Ind. Dec, (x. 6) 
- (4) 18-B, 83; 8 Ind. Dec. (x. s.) 493. 
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PURNA GHANDRA KUNDU. v. MANODINI DEVI. 


. . . > . lained. 7 
an adjournment, which- is refused, is not an -P 


Tort G. 1937] 
Non-transferable occupancy- kolding—Transferes of 
entire holding without la rd'a consent, right of—' 
Disposzession in execution. of dseres against transferor 
—Application by transfered under O. XXI, r. 100, 
maintainability of —Reptision—Interference.- 

A purchaser of the ‘whole of a non transferable 
oocupsnóy holding without the ‘consent of the land-, 
lord is hota representative of his transferor and is, 
therefore, entitled tò malhtain-an-application under 
O XXI, r.100, O P. C4 if hois dis in exe- 
qution of & decree against his trangferor. [p. 719, col. 
v. Ram Sahay Singh (1) em 


D P Kosri 

Dayamoyi v. Ananda Mohan Roy (2), doubted. 

The High Oourt -can interfere. and set nes $ 
matterin revision .wherp justice requires such‘ inter- 
lerence although a remedy by way of .suit is open ta 


the applicant. [ibid.] S 
Rule against an drder of the Munsif; 
Howrah, dated Marob, 11,1920. - 
: Messrs. G C. Sen, S. K. Basu and Babu 

Arun Kumar Roy, for the Petitioners. 
Babu Dwarkanath Chakra varti (with him 


Babus Panchanan Ghose and Durga Das 
Roy), for the Opposite Party. - 


i i JUDGMENT. . | 


"^ Greaves, J.—This Rule was issued 


galling on the opposite party. to show 
cause why a certain order of the Munsif of 
the 11th Maroh, 1926, dismissing an ap 
plication on tbe -ground that: it was nof 
maintainable under the provisions of O, 
XXI, r. 100, O. P. C;, should not be set 
aside or varied on .the ground that. the 
petitioners were entitled to maintain the 
application on the facts set: out in the 
Munsif's order. The facta are as follows: 
The petitioners. commenced a title suit 
impeaching a sale in which the landlord 
decree-holder, had: purchased the larid and 
they asked for confirmation of their posses- 
Bion, In that suit the petitionera applied 
for an injunction restraining delivery of 
the land to the deoree-holder. Owing to 
the laches ‘of the clerks in the Munaif's 
office the injunction order was not shown : 
to the clerk who issued the writ of posses- 
sion, 80 the writ of possession was issued 
and symbolical ion was delivered 
to the -decree-holder in due course. The 
decre holder took “actual possession as 
he had received no notice of the injunction 
that had been passed. Thereupon the peti- 
tioners applied to the Mansit under the pro~ 


_ visions of O. XXI, r. 100, C. P. O, asking 
-that they should be restored to possession, 


The Munsif has, found that the petitioners 
were in possession `of the disputed land 
and property for many years and that the 


judgmenht-debtor against whom the vpposità 
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-party had obtained a rent-decree ez parte 

d not bsen in possession for a long time. 
The petitioners had obtained a transfer 
of the ‘holding from the jadgment-debtor 
some time. previously. The Munsif then 
went on to hold that under the provisions 
-tf O. XXI, r. 100, the petitioners on the 
facta were entitled to recover possession 
a3 they had been in possession until the 
deoree-holder obtained. possessien under 
‘the order to which I have referred. But 
the Munsif further held that in spite of this 
there were difficulties in the way of the 
a as the holding according to the 

ansif was a non-transferable occupancy 
‘holding, and the Munsif then held that 
the petitioners are representatives of the 
judgment-debtor and as such are not entitl- 
ed to make the application under the pro- 
.visiona of O. XXI, r. 100, O. P. O. Now 
the’ petitioners’ case is tha’ the holding ig 
& mourasi mokarrari holding. This quéa- 
tion we cannot go into for the purposss of 


this Rule, and we must acospt the Munaif's 


finding that the holding isa non-trans- 
ferable ocoupaney holding for the pur- 
ose of the, present application. Order 
XXI, r. 100, provides that where any pərson 
other than the judgment debtor is dis- 
poan ofimmoveable property by the 
older of a decree for possession of such 
property, the Oourt shall fix a day for in- 
“vestigating the matter, and r. 101 provides 
“that, when the Court is satisfied that the 
“applicant was in possession of the prope 
‘on his own account or on account of som 
ergon other than the judgment-debtor, 
t ghall direct that the applicant be put 
“into possession of the property. If, there- 
“fore, the Munsif was rightin holding that 
. the petitionera obtained title through the 
judgment-debtor then clearly they would 
-Dot be entitled to maintain the applica- 
_tion under the provisions of O, XXI, r. 
- “100, But the holding “wasa non-transfer- 
“able occupancy holding, or so we must 
tdke itto be for the purpose of this Rule, 
“The landlord has never consented to the 
transfer nor has he recognised the ,peti- 
tioners, Consequently the petitioners are 
“trespassers so faras he is concerned and 
“obtained no title by virtue of the transfer 
to them of the property by the original 
‘tenant. This being so it seems to me that 
they cannot- be taken to be representatives 
of ‘the judgment-debtors as they are meré- 
ly trespassers and obtained no title from 
him. This being so it seems to me that 
E Eos d $t i-e " id 
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they are éntitledtomaintain the application 
ander the provisiona of O. XXI, r. 100. But 
the Munsif relied on a case to which we . 
have been referred this morning, Patch 
ratan Koeri v. Ram Sahay Singh /1). Thè 
head-note is as follows:—"The purchaser 
of the whole or.part of an occupancy hold» 
ing not transferable by custom is a repre: 
aentative of the judgment-debtor and en- 
titled to objeat under 8,47 tòa sale....He 
is, therefore, not entitled to maintain pro- 
ceedings under O. XXI, r. .100". he 
learned Judgesin delivering their judg: 
ment referred to Dayamoyi v. Anandi 
Mohan Roy (2), in support of their decision: 
Now refereace to Dayamoy's case (2) shows 
that the decision in that case referred 
not to the transfer of the whole of an oca 
cupancy holding but merely toa part, and 
one must read the first answer to the quese 
tion propounded a3 an answer toa reference 
with regard to the transfer of a portion 
only ofa holding aad not to the transfer 
ofa whole. Accordingly I feel some doubt 
as to the correctness of the. decision in - 
Panchratan Koeri v.Rim Sahay Singh (1), 
and to the constrastion put upon Daya 
moyi'a cass (2)0n which the decision was 
founded, The result, therefore, is that Í 
think the Munsif was not entitled torely on 
that case as an authority for refusing to 
exercise juriadiction which he had under 
the provisions of O. XXI, r. 100, Cont 
sequent for thé reasons which I have 
indicated and on the facts and circum. 
stances which I have stated the petitioners 
are entitled to the order which they ask- 
ed for in the cireumstanbes here stated 
.unless we think we ought not to interfere 
at the present stage having regard.to the 
fact that a suit has already been institut. 
ed in which the queation will be decided 
and having regard to the fact that if there 
is a remedy by suit open, the Oourta are 
loath to interfere under the* provisions of 
8. 115, C. P. O., and we were referred by 
the learned Government: Pleader, who ap- 
peared to show cause, to the Civil Rule 540 
of-192L where the facts are very similar 
to the facts now before us. Although nó 
soit had there been instituted the Court 
"refused to interfere under the provisions 
of 8.115 having regard to the fact that 
there was a remedy by suit. The present 


< (D 43 Ind. Oas. 989; 3 Pat. L. J. 870; 4 P. L. VÀ 
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case, of conrae,.is & Sonas? case. Here a 
suit has been instituted ‘and. it might be 
said that accordingly we ought not to 
interfere as the question, 89 I have already 
stated, will.be ultimately decided in that 
Buit. But we think we have got to bear in 
mind the facts -before us, namely, that the 
petitioners ' have been in- possession for 
some lÜor 12 years by virtue of the trans- 
fer, that, but for the mistake which arosa 
with regard to thé injunction granted by 
. the Munsif, their. possession would have 
Temained unimpaired until the suit was 
decided. Consequently, I. think that ‘we 
ought inthis case to exercise the jurisdio- 
tion vested in us underthe provisions. of 
sB. 115. ard make the Rule absolute. .I am 
hot unmindful of the -fatt, which was 
pressed upon us by the learned Govern- 
ment Pleader, that the result may be that 
the suit may now ‘be discontinued and the 
question never decided. But after-al if 
that result. does occur, I mean, the dis- 
eontinuance of the suit, it. is open to the 
dlord himself to’ commence a suit tà 
ave the matter determined, : 
Under.the circumstances which I have 
indicated we make the Rule absolute, . 
"The matter will go baok tothe Munsif in 
order that a formal order may. be passed, 
he Pesuouers are sabet “to costs. -of 
es Rul NK 2 
| Mukerji, JI ee ^ 2 
à. N. A. Rule made absolute. 
"m 4 Sut gi 
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-, = APPEAL Suit No. 167 o» 1922. 
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: rae Bir Charles Gordon Spencer, : 
> Kr., Officiating Chief Justice, and. 

ns - Mr, Justice Visvanatha Bastri. . 

A PERIASWAMI NAINAH- Daranbang . 

i "No. ee : 


JA i nE 
KANDASAMI NAINAR | AND: E 
PLAINTIFF AND Darsanpants Nos. 2, 4 AND 5— 


i - RBSPONDBNTE ~- 
. Hindu YI t rx between members 


toa 


bei What e member claims the Wa 
by -afid thé members" of the- EU agree to 
a appoint edipeni to partition the 
thé chin and thé agreémen peed a 85 erano 
ef the joint status of the family, P pc dol;lj. 
Kasam v, Jorawar Singh (1), followed, 


3 ma: 


, PARIABWAMI WATNAR t. KANDASAMI wala m" 


int arbitrator. to effect partition —" 


T 


OFE, G. is 


~ The usual procedure followed in partition suite of 
making each party bear his own costa is inapplica- 
ble to a case where the ‘quéstion whether there was 
a division of status or’ not .is itself in issue between 
the parties. [p 733, cole. 1.&2.]- . o 

: Appeal against-a decree , of the District 
Court of Bouth Arcot, in. 0. B. No. 26 of 
1919. 

| Mr. K. Bhashyam. ‘Ayyangar; for the Ap 
pellant. 

Mr. S. Varadacharjar, for the Respon- 


ents. É 
JUDGMENT. ` 
" Viswanatha Sastri, J. ines by 
8rd defendant against ‘the decree .of. the 
Oourt of the District Judga, South Arcot, 
in O. B. No. 33 of 1919. The suit was 
one of partition.- One Samudraja Nainar 
left three gong, .Ohinnathambi .Nainar, 
Muthu Nainar and Kandasmami Nainar. 
The lst defendant (deceased) is the son of 
daswami and plaintiff is the son of the - 
lst defendant. Ohinnathambi Nainarhadtwo . 
Bons, Periaswami. Nainar and Uhinnayya ' 
Nainar. The 2nd defendant isthe. son of 
Periaswami Nainar, the 3rd deféndant, is 
the son òf Chingayya "Nainar. The. 5th 
defendant is .the’- widow of Ohinna 
ainar, and the 4th. ‘defendant isthe wi ow 
-of a- brother of p st defendant... The 
-oase Bet up by. the plaintiff was, that 
‘Ohinnathambi "Naipar and Kandasami 
Nainar weré- members of a joint and: un- 
‘divided Hindu family; - that. after” their 
death their sons continued to.be members 
of a joint.and undivided, Hindu family, 
that the family owned the moveable and 
‘t{mmoveable properties détailed -in , the 
schedule attached to the plaint, that these 
¿properties were ‘acquired by the joint exer- 
‘tiong of the. members of the family, that 
‘the purchases were.made.in the names of 
‘the father and the“ '2nd' defendant, father of 
.the-8rd defendant, as.also in thé. name ef 
.&he 3rd defendant, as. they were .manging . 
the family affairs; is misunderstandin 
„aroge between plaintiff and. cousins 
cor 8: months prior. to. the institution ot 
-the suit; and .that, in ‘spite of repeated 
demands, defendants Nos. 2 and 3 failed 
sto effeet a partitiori and “deliver tà. plainte 
iff. hia ghare. in, the-family prope leg. De- 
;fendants Nos, 4 and. 5 were made parties 
“b2Gause. they. are; entitled, to maintenance, 
¿The lat defendant, died without. filing ‘a 
“written -statement,, and ‘defendants, Nos: ,2 
and 3 VO MARY cy ihe grand- 
ther -o?., nib ei 
m the faa at hes ka ds thy 
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to be partitioned, were not acquired by 
the joint exertions of plaintiff, his father, 
and grandfather; that there was no nucleus 
of ancestral property; that plaintiff and his 
father were living separately for many years, 
that as they were in destitute circumstances 
they were, out of compassion, allowed to, 
live in their (2nd and 3rd defendants’ 
family, and that plaintiff was not entitl 
to any share. They also contended that 
certain items were, in any event, their ex- 
clusive property. 

The plaint was filed on the 23rd of April 
1919; and on the 28th of April, 1919, lat 
defendant, and defendants Nos. 2 and 3 
executed and got registered a document 
(Ex. 9) under which they appointed five 
arbitrators “for effectinga partition in all 
the moveable and immoveable properties 
belonging to us." The document further 
recites that the parties to it agreed to exe- 
cute the deed for the purpose of enablin 
the arbitrators to make the division an 
give them their shares. Two of the arbi- 
trators mentioned in Ex. G declined to aot, 
and, on the 25th of July, 1919, Ex. J was 
brought into existence. Under this docu- 
ment three of the arbitrators mentioned in 
Ex. G as also two others, were appointed 
arbitrators, and the document proceeds: as 
follows: “Ag our moveable and immove- 
able properties have,not beendivided among 
us, we have nominated you as our arbitra- 
tora in order to effect a partition among 
us. We have selected you in order that 
you may make a proper inspeotion of the 
moveable and immoveable properties which 
are in the possession of  Periaswami 
Nainar, and Chinnathambi Nainar of us, 


, and divide them among us as you think 


fit, and as described below and in accord- 
ance with law." The deed then proceeds 
to state the proportion in which the par- 
tition was to be made, viz., one-half share to 
Chinnathambi Nainar and  Periaswami 
Nainer (defendants Nos, 2 and 8), and the 
remaining half share to Vythi Nainar and 
Kandappa  Nainar (let defendant and 
plaintiff). The evidence is that the arbi- 
tratora did divide the vessels, jewels and 
cash, a3 also a major portion of the items 
of immoveable property and, thatthe re- 
maining items were not divided because 
the karnam waa not available for the pur- 

ose of giving the survey numbers. Vythi 
Naat (lst defendant) died on the 17th 
of September, 1919, and disputes arose be- 
tween plaintiff and defendants Nos, 2 and 
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.him refers to the demand made b 
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3, about the share the plaintiff was to get. 
Plaintiff claimed a half share, but defend- 
ants Nos. 2 and 3 contended that he was 
only entitled toa4th share because the effect 
ofthe suitwas to make him divided in status 
from the other members of the family who 
continued undivided, and that on the death 
of the Ist defendant his ith share passéd 
by survivorship to them. The learned trial 
Judge held that the Ist defendant had 
made the demands for partition prior to 
the date of the suit, that the affect of 
Exs. G and: J was to effect a division in 
status between him and defendants Nos. 2 
and 3, and that on his death his ith share 
passed to plaintiff and not te defendants 

oœ. 2 and 3. This finding was attacked 
before us and the objection to it had to 
be considered. It may hare be stated that 
although defendants Nos. 2 and 8 con- 
tended that plaintiff's branch had sepa- 
rated itself from their branch many years 
ago, and that subsequent to the separation 
plaintiff and his father were out of com- 
passion allowed to live in their family; 
only feeble evidence was let in to prove 
this contention; and the finding of the 
learned trial Judge was against this con- 
tention. The Vakil for the appellant stated 
that, although he did not give up his 
contention on this point, in this Court, he 
was not going to urge any arguments 
against the finding come to. 

The parties to the suit were admittedly 
living together on the date of the suit; and, 
owing to the conduct of the plaintiff in 
locking up a portion of the family house, 
magisterial gan were instituted by 
defendants Nos. 2 aad 3, On 22nd March, 
1919, the Sub-Magistrate of Vanur record- 
ed statements from plaintiff and his father, 
and these statements are Exs. B and AA. 
In the statement made by plaintiff he has 
stated that he and his father claimed their 
share, and that in spite of Samaada Peria- 
swami Nainar did not give a share. The 
lst defendant in the statement made by 
his 
son, and he also states that he asked Peria- 
swami for his share. On the 8th of April, 
1919, the plaintiff and his father executed 
a promissory-note, Ex. Z, under which they 
borrowed a sum of Rs. 6000» The purpose 
of the loan is stated to be “filing & suit 
for partition of our family." It will thus 
be apparent that the lst defendant made 
a demand for partition.in Marph, 1919, and 
that soon afterwards he borrowed money 


722 
for the purpose of flling & partition suit. 
The suit was filed on the 23rd of April, 
1918, by the plaintiff, and it was said that 
the Ist defendant did not join as plaintiff; 
-and that consequently, it must be taken 
that there was no “unambiguous” and “un- 
equivocal” demand on his part for parti- 
tion; that the lst defendant was determin- 
ed. on having a partition effected and his 
share given to him, will be clear from Exs. 
G and Exhibit G isa 
- registered document; lst'defendant, plaint- 
‘iff and defendants Nos. 2 and 3 all exe- 
cuted it; and the document clearly recites 

- that the arbitrators: were to effect a par- 
tition of all the moveable and immove- 
‘able properties and to give to the execu- 
tants of the documenta their share. From 
"the terms of Ex, J it will: be clear that 
the arbitrators wero required to divide all 
the family properties into two halves, one- 
‘half going to the-plaintiff and his father, and 
the other half to defendants Nos. 2 and 
3. The language of Exe. G and J is very 
explicit, and they contained words to show 
-an “unequivocal and unambiguous” deter- 
‘mination on the part ofthe plaintiff and 
hia father to separate themselves from de- 
fendants Noe. 2’and 3. Notwithstanding 
the recitals in these documenta the Vakil 
“for the appellant: contended that the lst 
defendant played.only a passive part, and 
that there was never any “unequivocal and 
unambiguous” determinátion on his part to 
get himself divided in status from defend- 
ants Nos. 2 and 3. It was said that‘some 
days before the date of Ex. J an amin 
‘had been deputed by the District : Court 
to take an inventory of all the moveables 
in: the family. house, that the 3rd defend- 
ant was labouring under a superstition that 
a family house which was entered into by an 

` amin -wotld not prosper, that the: Ist ‘de- 
fendant was also under the same impres- 
sion, that Ex. J came into existence to 
revent the amin from entering the family 
ouse. It was aleo said that the amin was 

` present in the village when Ex. J came 
into existence and that the events that fol- 
‘lowed subsequent to its date were also due 
‘to the prezence ofthe amin, Thé burden 
: of proving that, notwithstanding Exs. G 
and J'the dst defendant played only a 


eraaevesovussessnosoaooe 


passiv» part and was never a willing agent ' 
` to. have a partition effected lies on defend- : 


-ants Nos. '2 and -3. Their 3rd. witness 
Ariyasami £loundan has written Exs. G an 
J and.nob a word was put to him toeg- 
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tablish that the lst defendant took only 4 
passive part and was forced to execute 
Exs. G and J against his will’ ‘The 4th 
witness, Kasi Goundan, was'one of the 
panchayatdars under Ex. J. In examina- 
tion-in-chief he was not asked a word about 

. the attitude of the lst' defendant at the 
time of its execution; and in cross-exa- 
mination when he was asked-to explain 
how the statement made by him to the 
effect that Vythi said nothing,- could: be 
supported in the face of the statement 6 
in Ex. J, hesimply stated that the panchayat- 

` dars wrote it and that he did not know 
what the panchayatdars were talking about. 
The 5th witness, Sahadeva Goundan, stated 

‘in cross-examination that’ Vythi (let de- 

' fendant) might have asked to be divided 
from the family -and there is nothing in 
his‘evidence to indicate that Vythi-did not 
make any such demand. . 

Plaintiff's witness No, 4 Dorasami Reddi 
was present at the execution of Ex. Gand 
he is one of the arbitrators.mentioned in 
it. Nothing was elicited from him in 

' cross examination to the effect that Vythi 
(lst defendant) was only passive -party. 
Plaintiff's witness No. 5 Rathna Thanthriyar 
ig one of the arbitrators referred to'in 
Ex. J, and was also present when Ex. G- was 
executed. From him also nothing “was 
elicited in - cross-examination about the at- 
titude of Vythi at the time these documents 
came into existence. Plaintiff's’ witness 
No. 6 Kuppu Reddi is one of the panchayat- 
dars referred to in Ex. J, and the same 
may be said with respect to him. 

It will thus be clear that nothing has 
been elicited from “the arbitrators men- 
tioned in Exs. Gand J as also from the 
persons then present, to the effect that 
.Vythi took only a passive part in the bring- 
ing into existence of these documents, and 
that he never made any demand for his 
share. 

What followed the execution of Ex. J is 
also of importance in this connection. The 
arbitrators and the amin stated that jewels, 

- vessels, cash and a major: portion of-the 
items of immoveable property, were ac 
tually divided as required in Ex. The 
evidence is that Vythi was'present at the 
division, and ‘with respect to a sum of 
Rs, 1,200 said to have been found in the 
family house, the evidence is that Re. 800 
was handed overto Vythi as and for his 

- share and his son's share Rs. 200 repre- 
senting the amount spent by him for the 
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expenses to the anit. If Vythi took only 
& passive interestin the partition proceed- 
inga and if he did not intend to separate him- 
self from defendants Nos..2 and 3I fail to 
see why the arbitrators proceeded to divide 
the properties into two equal shares. They 
ought to have separated only a fourth share 


from the bulk of the properties, and hand- . 


ed it over to the plaintiff, leaving the re- 
maining three shares in tact, for the enjoy- 
ment of. defendants Nos. 1,2 and 3. 

In Kasam v. Jorawar Singh (1) the Privy 
Council held that where a member of 8 
joint Hindu family governed by the Mitak- 
shara claimed his share of the family pro- 
perty and the members of the family agreed 
to appoint an arbitrator to partition the 
property among them, the olaim and the 
agreement effected a severance of the joint 
status of the family. What may amount 
to a separation, or what conduct on the part 
of some of the members may lead to disrup- 
tion of the joint undivided family and eon- 
vert a joint tenancy into a tenancy-in- 
common, must depend on the facts of each 
case. Vide Suraj Narain v. Igbal Narain (2). 
This case was relied upon by appellant's 
Vakil, but the facts of the case as appear- 
ing in the de dial clearly indioate, that 
the conduct of Suraj Narain was not such 
a8 to lead to the conclusion that there was 
a definite and unambiguous indication on 
his part to separate. 

The facts above stated make it clear to 
my mind that Vythi (lst defendant) equal- 
ly with the plaintiff, wanted a partition to 
be effected, and that Exs. G and J were 
brought into existence for this purpose. 
There has, in my opinion, been an “unequi- 
vocal and unambiguous" demand on the 
part of Vythi for a division in status be- 
tween him and defendants Nos, 2 and 3 and 
he never went back on his first decision. 
Oa these findings, therefore, the plaintiff 
would be entitled to half a share. 

* * + * * * 

The last contention urged is to the effett 
that the lower Oourt should not have award- 
ed costs to the plaintiff, and that the usual 
procedure followed in partition suits of 
making each party to bear his costs should 

(1) 68 Ind. Cas. 573; 50 O. 84; 31 M. L. T. 46; 16 L. 
W. 233; 18 N. L. R. 127; A.I.BR 1922 P.O. 353; 43 


M. L J.076; 21 A. L.J 57; 25 Bom L. R. 1; 37 C. 
L. J. 73, 27 O. W. N. 179; 49 I A. 358 (P. OJ. 


) 1B Ind. Cas. 30; 35 A. 80 at p. 87; 13 M. L. T. 
191; 17 O. W. N. 333; 1L A. L. J. 173; (1918) M. W. 
N, 183, 17 O. L. J. 288; T MS 5 Bom, L. R 


N. 183. 17 O. L. J. 288; 94 M 
458, 18 Q, C. 120; 40 L A, 40 
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have been followed. The present case is not 
in the ordinary run of partition suite where- 


in the shares are admitted, and where the 
only dispute between the parties is about 


‘the effecting ofa. partition by metes and 
-bounds, 


Defendants ‘Nos. 2 and 3 went. to 
the length’ of contending that plaintiff and 
his father had separated themselves from 
theic branch and that there was no nucleus 
of ancestral property, .Even in the face of 
Exe. G and J,they contended that there 
was no division, in status between them and 
A list of oral evidence 
had to be taken and trial was & protracted 
one, and onno single contention did defend- 
anta Nos, 3 and.3 succeed. Oonsequently 
the order of the lower Court with respéct 
to costs is, in my opinion, sound. | 
I would, therefore, dismiss the appeal 
with costs of the first respondent. 
. Bpenceer, Offg. C. J.—I agree on all 


Appeal dismissed, 


. points. 


, V. N, V. 


RANGOON HIGH QOURT. 
First OrviL APPHAL No. 50 or 1923. 
January 9; 1924. 
Present:—Mr. Justice May Oung and 
: Mr. Justice Heald. 
STEEL BROS. 4 00., Lro.— 
APPALLANTS 


versus 
AHMED IBRAHIM BROS.— 
RasPon DENTS. 

Trads mark — Infringement of right, princi 
relating imde. of designs, w r ics 
plete defence—Likelihood of deosiving unwary. pur- 
chasers, effect of—Actual deception, whether neces 


sary. 
: ‘Dissimilarity of rival marks cannot be relied upon 
asacomplete defence to a suit for infringement of 
trademark, The question whether there has been an 
infringement of a trade mark or not depends upon the 
question how far the defendant's mark beara 
sucha resemblanoe to that of the plaintiff as to be cal- 
culated to mislead incautious purchasers. The 
to whom the Court must look to is the ultimate pur- 
chaser, who in countries like Burma is not, as a rule, 
educated or critical. If a' defendant's device is so de- 
signed as toadmitof a reasonable probability that 
such a purchaser will be misled into thinking thatit 
is the plaintiffs mark there has been an intri eni. 
[p. 7 5, oole. 1&1] i 

Actual deception ofany particular person need not 
necessarily be proved. t the law fequires is that 
the Court should be: satisfied that an unscrupulous 
retailer would be able to foist the defendant's goods 
upon ignorant purchasers. [p, 725, ool. -2.] 

Firat appeal against a judgment of the 
Original Side of the Courtin Civil Regu; 
lar Suit No, 483 of 1922, i 
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Mr. McDonnel, for the Appellants. 
Mr. Leach, for the Respondents. 
JUDGMENT. 

May Oung, J.—This was a suit fora 
perpetual injunction restraining the defend- 
ants from importing, selling or exposing 
for sale any ndek ints bearing a repre- 
sentation of a cock or any other mark so 
contrived as to represent the plaintiffs’ 
said: mark and from employing any device 
80 contrived as to induce the belief that 
such mark is the same as the plaintiffs’ 
mark and for an account and damages, 

The defendants denied that their mark 
was -an itnitation of the plaintiffs’ mark, 
and, further, that there had been any in- 
fringement of the plaintiffs’ rights. 

The plaintiffs’ mark in question is the 
Te proen ti op of a cock; it is a sideview 

ing to the right, head erect, and full tail 
feathers sweaping upwards and then curvy- 
ing downwards. The bird has a key in 
ita mouth and is standing on what appears 
to be a bundle of faggots; these features 
are, however, comparatively insignificant. 
The mark, printed in colours on a label 
six inches by five inches, is placed on the 
covers of cardboard boxes, each contain- 
ing six undershirta or vests; these vests 
are held together by means ofa narrow 
paper band on which the same mark is 
printed in gold; and, finally, the device is 
repeated on each vest in red thread on tab, 
about an inch square, which is sewn to the 
inside of the neck, atthe back. - 

It was admitted that the plaintiffs have 
used this mark for over thirty years and 
that itis well-known in the market. The 
evidence established that the mark is 
known asthe “cook mark” in English the 
“moorga marka” in Hindustani, and the 
“kyet tazeik" in Burmese. With reference 
to the last name, it is necessary to bear in 
mind that the Burmese word “kyet” is of 
the commbn gender and may, therefore, 
include a hen as well as a cock. 

The defendants’ mark is alleged to re- 
present a "shwe hinthe,” a mythical, or 
.8t least extinct, species of duck, some- 
times called "the ruddy sheldrake.” Its 
Indian names are variously given as “‘raj- 
hans,” ‘homayun” and "ann&-pachi" In 
Burma it was originally an emblem of royal- 
ty among the Talaings, just as the peacock 
was among the Burmese; and, among liter- 
ate Burmans at least, it is a well-known 
feature in religious carvings and decora- 
tions, As represented by the defendants 
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in their mark, it shows, like the plaintiffs, 
a side-view, facing to the right, head and 
large tail erect, the latter ending in 8 
point; it appears to be roosting on a round 
stool, with a leg and base somewhat like 
those of a wine glass, The general get-up 
of the label on the box, the paper band 
holding the vests, and the tab on each 
garment, is much the same asin the case 
of the plaintiffs. 

Placed side by side, two marks, especial- 
ly those on the box and on the paper 
band, are clearly dissimilar, and no one, . 
having seen both, could possibly mistake 
one for the other. That on the tab, being 
in miniture, is more likely to be con- 
fused. As stated in the Original Bide's 
judgment, “When the defendants’ mythical 
bir is reduced to about half the size ofa 
postage stamp, it bears à much closer re- 
semblance to a bad representation of a 
cock thanit does when figuring on a large 
size on the outside of a box." 4 

The plaintiffs were, therefore, granted an 
injunction in respect of the tab, but not 
as regards the label on the box and the 
band. 

Both sides appeal. 

The first noteworthy point, in my view, 
is that the defendants’ bird bears little re- 
semblance to the conventional “shwe hintha.” 
The latter is correctly depicted in Ex. 3, 
a gilt lacquer-ware receptacle, the cover of 
which is formed by the head, body, wings 
and tail of the bird. Itis a squat figure, 
with wings outstretched on either side; 
the head and neck, fantestically ornament- 
ed, are not held high up like those of a 
cock. Ifthe defendants’ mark was intend- 
ed to be a picture of such a model (and . 
defendant, Ahmed Ebrahim, says that it 
was Bo intended), it must, I think, be held 
that the artist failed in his attempt to 
convey a true idea of the original, As 
the learned trial Judge remarked, the fi 
on Ex. 2 bears no traces of a duck what- 
ever. 

The law on the subject of infringement 
is fairly well-settled. In Abdul Majid v. 
Emperor (1), Twomey, J., said “The Eng- 
lish case, Seixo v. Proverende (2), ia Bufli- 
cient authority for the proposition that if 
the goods of the manufacturer have from 
the mark he has used become known in the 


(1) 38 Ind. Cas. 168; 9 L. B. R. 31 at p. M; 17 Or. 
L. J. 488, 10 Bur. L, T. 19. 

(3) (1885) 1 Oh. A, 192; 13 Jur (N, 8)215; 14 L.T, 
314; 14 W. R. 857, 
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market by a particular name, the adoption 
bya rival trader of any mark which would 
cause his goods to bear the same name in 
the market may be as much a violation of 
the rights of that rival asan actual cop 

of his device. In such cases, the dissimi- 
larity ofthe rival marks cannot be relied 
upon as a complete defence. It follows, I 
think, that a trader who marks his goods 
with a mark which is reasonably calculat- 
ed to pass by the same name as that by 
which another trader's goods are known in 
the market uses a false trade mark within 
the meaning of s. 480, Indian Penal Code, 
for he thereby causes it to be believed that 
the Bo marked are the manufacture 
of the other trader; in other words, he 
dece ved purohasers as to the source of the 


The question whether there has been an 
infringement or not depende upon the 
question how far the defendants’ trade mark 
bears such a resemblance to that of the 
plaintiffs’ as to be calculated to mislead in- 
cautious purchasers, : 

In Badische Aniline v. Maneckji Shapurji 
Katrak (3) a ease concerning tina of aniline 
dyes bearing labels, one of which was 
alleged to be a colourable imitation of 
the other, it was urged that the purchaser's 
eye would be arrested by the similarity of 
the generel effect and would disregard the 
differences in matters of detail, and the 
trial Court held, having regard to the points 
of difference, that no one would be de- 
cieyed by the apparent resemblance be- 
tween the tins by reason of the labels 
alone. On appeal, however, the High Oourt 
allowed the plaintiffs claim, and Sargent, 
O. J., said: "I can scarcely doubt that 
this would be so in the case of Bombay 
brokers, who are described as a sharp set 
of men and likely to examine the labels in 
detail, and remark the differences between 
them; but the question in a case of this 
description is not what would be the effeet 
on brokers, or even dealers, in Bombay, but 
how the labels would be likely to strike 
the incautious, or [as Lord Ohelmsford de- 
scribes them in Wotherspoon v. Currie 
4), unwary purchasers, such as are to be 

und more particularly in the mofussil. 
If people of that class, whether small up- 
country dealers or dyers, would be likely 
wo to be deceived, it is plain that a great 


| 17 B. 584; 9 Ind. Dec 
oy (1872) 5H L, 508; 


x.s.) 382. 
L. J. Qh 199.17 L. T. 


- been ani 


725 


opportunity would be afforded to- the 
brokers and large dealera to push thee: 


fendants' scarlet dye in the market to the ` 


detriment of the sale of the plaintiffs 
dye; and it is from this point of view, : 
which the Judge of the Divisional Court: 
has, I think, lost sight of, that the question : 
as to colourable imitation ought to be con- 
sidered.” 

It is clear, to my mind, that the person to 
whom the Court must look is the ultimate 
purchaser who, in this country, is not, asa 


rule, educated’ or critical. If the defend- : 


ant's device is so designed as to admit of & 
reasonable probability that such a purchaser 
will be misled into thinking that itis the 
mark which he has heard spoken of as the 
cock, hi or Kyet mark, then there has 
ingement. It is not contended 
that any particular person must be proved 
to have been actually deceived. What the 
law requires is that the Oourt should be 
satisfied that an unscrupulous retailer would 
be able to foist the defendants’ goods upon 
ignorant countrymen who might come to 
him demanding a vest with the cock or 
moorght or Kyet mark. 

The evidence led by the plaintiffs shows 
that several such retailers have held out 
the defendants’ bird to be a new kind of 
* moorghi," and that when jungle customers 
asked for vests with the cock mark they 
produced the defendants' goods, But, 
apart from such evidence, the Court must, 
in such a case, ba ded to a large extent 
by itsown view of the rival devices, the 
main question being, not whether the de- 
fendants’ mark resembles that of the plaint- 
iffs nor whether a Barman would confuse 
a "shwe-hintha" with a 'kyet" but whe- 
ther there is a reasonable probability that 
the defendants’ bird may be mistaken for a 
“kyet " or “ moorghi.” . 

It is & well-known fact that artists of 
different nations depict things differently. 
Especially this is the case in the drawing 
of animals and birds. Remembering this 
and the fact, above pointed out, that the 
defendants’ bird is not a correct representa- 
tion of the conventional "shwe-hintba," 
the question arises whether a, Burman 
countryman would not be likely to imagine 
that the picture on Ex. 2, appearing as it 
does on an article of foreign manufacture, 
represented some foreign artist's idea ofa 
“kyet.” In my opinion, he undoubtedly 
would. He might possibly say to himself 
that it was a peculiar kind of "kyet," 


H 
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different from. the common fowl he sees 
daily, but would conclude that a foreign 
" kyet". was meant. 

Moreover, it is not only the 


labourer must also be taken into account. 
He would hardly be likely to know the 
"ghwe-bhintha," and would accept the pic- 
ture in question as one representing some 
kind. of cock or moorghi., 

Finally, even to persona of wider under- 
standing there must appear a distinct re- 
semblance .to the cock appearing on an 
ordinary weather-vane. 

Taking all this into consideration, as well 
as thé evidence to. which I have brisfly 
referred, I am irresistibly led to the con- 
clusion that the defendants’ mark is reason- 
ably calculated. to mislead the incautious 
and. unwary purchaser into thinking that 
it represents & cock or moorghi or kyet, and, 
that, therefore, there has been an infringe- 
ment of the plaintiffs’ mark. 

This being so, the fact that the defend- 
ant, the infringement had been detect- 
ed, offered to alter his mark cannot make 
any difference. The plaintiffs’ right had 
been invaded and they are entitled to the 
usual remedy. 

I would, therefore, allow the plaintiffs’ 
appeal and dismiss that of the defendants. 

injunction should issue as prayed for 
in'the plaint in respect of all the three 
marke, and an account of the damages 
suffered should be taken. 

Costs of the appeal will be borne by the 
defendants. As for costs in the trial Court, 
I would allow, in addition to the ordinary 
ad valorem fees and other costs, a daily 
Advocate's fee of ten gold mohurs after the 
first day. 

Heald,. J.—I concur.. 

A,N. 4. Plaintiffs appeal allowed. ` 

: Defendanu' appeal dismissed. 





ALLAHABAD HIGH COURT. . 
SECOND OITIL ArraaL No, 794 or 1924, 
July 7, 1928. 
Preseni:—Mr. Justice Daniela, ` 
JAGANNATH PRASAD. SINGH Anp 
OTHHRE—D BFBNDANTS —À PPRLLANTS 


versus 
Raja Sardar MAHESH PRASAD 
8 ENT ree rOnDasn. 
Bengal Revenue Settlement Regulation (VII 
1822)—Rubkar drawn up by Settlement Officer, writers 
fiary value o. 


JAGANNATH Prasad SINGH 9, 


Burman - 
who is concerned, The. ignorant Indian. 


MABRSH PRABAD SINGH, [99 1. O. 1927] ~ 


A rubkar drewn upin pasni af ihe duty casi 
upon Settlement Officers by Bengal Land Revenue 
Settlament Regulation of 1822 to sanane into . 
ihe proprietary right in the villages which were ^ 
being settled ia not a judicial decision ina dispute 
between the parties having the force of res judicata. 


Being a record made by a publio servant in the 
bere ri of his duty ft ig entitled to considerable : 
weg 


tin the last resort it is only a piece of evi- 
dence, however, strong. [p. 727, ool. 1j ' 
Second appeal against the decree of the. 
District Judge, Allahabad, 
Mr. M. L. Agarwala, for the Appellants. 
Mr. Harnandan Prasad, for the Respond- . 
ent, 


JUDGMENT.—This appenl-arises out 
of a suit brought by the Raja of Barhar ` 
for the ejectment of the defendants-appel- 
lante Ja ath Prasad Singh and Baijnath 
Prasad Singh, as thekadars from the WA aké 
of Naugawan in Pargana Barhar. The 
suit has been decreed. The dispute in 
appeal, so far, at any rate, as the appeal has | 
been: pressed, relates only to one-half of the 
village in respect of. which the defendants . 
claim to be under-proprietors. They rely 
entirely ona rubkar of Mr. Roberts, Settle- 
ment Officer, in the year 1852 which is. 
claimed as establishing their under-pro-. 
pe ngn The learned District Judge 
holds that this document is not conclusive, 
and on a review of all the evidence, includ- 
ing the fact that the defendants have never 
been recorded as under-proprietors inthe | 
Revenue Courts, comes to the conclusion 
that their under proprietary right is not 
established. The suit was originally tried 
by an Assistant Collector ofthe First Olagg 
who decided in favour of the appellants, 
In appeal the learned District Judge 
rightly considered that the case was one 
to which ss.199 and 200 of the Tenancy 
Act applied. Heconsidered that the Agsist- 
ant Oollector had not dealt with the case 
in the manner in which a Oivil Court 
would. have done if the case had been tried 
in a Civil Oourt, and that he had not be- 
fore him all the materials necessary to 
decide the question, He, therefore, fr&med - 
issues under s. 200 (b) of the Tenancy Act 
and referred them for trial to the Court: 
of the Subordinate Judge. The Court of 
the Subordinate Judge recorded his 
findings in favour of the plaintiff, and 
the District Judge accepted those findings 
and decreed the suit. Inappeal two pleas 
have been pressed :— . 

l. That the learned Judge was not 


justified-in remitting iesues under-s,-200,' 
* ` 2 ed 
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3. That the rubkar of 1852 conclusively 
establishes the appellants’ title. 

The firat point is not really now material, 
as itis admitted that, though some fresh 
evidence was reduced on remand, the evi- 
dence on which the District Judge has 
relied in deciding the appeal is evidence 
which was on the record prior to the 
remitting of issues. The substantial point 
in thecase is whether the rubkar of 1852 
conclusively establishes the appellante’ 
Tight as a matter of law. If the rubkar 
is merely a piece of evidence, even though 
it may be evidence telling in favour of the 

4 appellants the District Judge-was entitled 
to consider it along with the other evi- 
dence in the case, and the finding at which 
he has arrived that the defendants have 
not established their proprietary right is 
a.finding of fact. I have been taken 
through the rubkar in question, and I am 
satisfied that it is not conclusive, and that 
it cannot be said, asa matter of law, that the 
learned District Judge was bound to decide 
in favour of the appellants on the basis of 
this rubkar. The rubkar appears to have been 
drawn up in pursuance of theduty cast upon 


Settlement Officers by Regulation VII of . 


1822 to enquire into the proprietary rights 
in the villages which they were settling. It 
is a very lengthy document. It com- 
mences by setting out the previous history 
of the village, the contentions of the parties, 
and the various steps which weretaken to 
record evidence. It sets out that the entire 
village, not merely half of it, had been 
settled from time to time at gradually 
increasing amounts of revenue with the 
plaintiff's ancestors, At one time the village 
waa settled with the Raja, but owing to non- 
ayment of revenue it was t&ken- under 
direct management and a theka of half the 
village was given to the defendants’ 
ancestors, From Fasli 1249 to 12584 ten 
ears’ Settlement was again made with the 
ja who let it toa thekadar, and at that 
time the defendants are said to have taken 
a lesse of half the 
plaintiffs thekadar. After setting out all 
this history therubkar proceeds to state 
that under these circumstances the first 
party, namely the defendants, are entitled 
to half the proprietary right (milkiyat) in 
the village, and as to the other half, though 
the whole village had at one time been 
settled with Por ancestors, yetin Fasli 1239 
in the time of Mr James Cuming, Settlement 


Officer, they. became farmers ofa half and. 
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afterwards in the time of Bhikai Ram 
Dube (the thekadar to whom the Raja had 
given the village from Faslt 1249 to 1258 
as already stated) they do not appear to 
have had possession of the entire village but 
only a half. Finally itis said that half the 
village is the Raja's khalsa and as to the 
other half the appellants’ ancestors are 
directed to go before the Raja and settle - 
with him ne to their pleasure in 
whatever way may be proper the “Jama” 
which they are to pay. 

This document is not ajudicial decision 
in a dispute between the parties which 
can have the force of res judicata. It is 
arecord made by a public servant in 
the discharge of his duty which is entitled 
to considerable weight as being made by 
a Settlement Officer who was specially 
directed to make an enquiry into titles. 
Itis in the last resort, however, only a 
piece of evidence, however strong, and on 
an examination of the document itself it 
is quite elear that the statement that the 
appellants have “milkiyat" in half the 
village, if the word "milkiyat" is taken to 
refer to under-proprietary right, is a con- 
clusion which does not follow from the 
facta previously recited in the rubkar 
itself, I find, therefore, that the rubkar 
is not conclusive in favour ofthe appel- 
lants, and that the finding of fact at which 
the District Judge has arrived on a considera- 
tion of the entire evidence is not open to 
challenge in this appeal. 

I, therefore, dismiss the appeal with costs, 

ANA Appeal dismissed, 


RANGOON HIGH COURT. 
O1vit Rgauraz Soir No, 927 or 1926. 
August 3, 1020. 
Present:—Mr. Justice Cunliffe. 

Tus SWEDISH MATOH COMPANY— 
PLAINTIFF 


. versus i 
ADAMJEE HAJEE DAWOOD anp 
Co., UTp. —DRHANDART, 


—Actual deception, whether necessa Infringement 
of mark, tests of-—Use of mark ose n 
—Inyuncetion, form of. 

No man is entitled to represent hisegoode aa bein 
the goods of another man; and no man is permitted 
to use any mark, sign or symbol, device or other 
means whereby, without making a direct false repre- 
sentation himself to a purchaser who purchases from 
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him, he enables such purchaser to tell a lie, or to 
make a false representation to somebody else who is 
the ultimate customer. [p. 731, coL 1.] 

If the goods of a man have from the mark 
or device he has used become known in the market 
by a particular mame the adoption by a rival trader 

any mark which will cause his goods to bear the 
same name in the market may be as much a violation 
of the rights of that rival as the actual copy of his 
devio. [p. 731, ool. 2] 

The fact that no concrete case of deception is prov- 


such probebility e 
conduct was actuated by an intention to deceive. [p. 
731, col. 2; p. 733, col L] 

It is the probable effect upon the ultimate customer, 
the lowest buyer on the scale which must be most 
closely considered. . 782, ool. 1.) 

In a country like India it is the pictorial resem- 
blance which confuses more than anything else. If 
one trader adopts the same symbol as another, even 
1f he multiplies the number of the bols as long 
as he does not qualify them by the addition of another 
different evinbolor symbols, he is bound to confuse. 
iting on the label matters not at all to country 
people. [p. 733, coL 2.] 
tiffs were traders in matches with three, 
two and one star marke. The defendants began to 
a five star 

2000 tins 


te with them. In a suit by the plaintiffs for an 
junction the defendants restraining them 
6 five star mark on their match boxes: 


(3) that the plaintiffs, though they could not claim 
aright tothe exclusive user of& star or stars how- 
soever they may be combined or employed with con- 
tlguous symbols, were entitled to protection a 

ent or passing off of their labels in suit and 
also in regard to any label which may carry with it 
the generic name starin any language used the 
country. [p. 733, col 1] 


Suit for injunction. 
Mr. McDonnell, for the Plaintiffs. 
Mr. Munshi for the Defendants. 


JUDGMENT.—This case appears to 
me, after many days spent in bearing evi- 
dence, to turn on a simple and sHart point. 

The plaintiffs are known as the Swedish 
Match Company, and, as their name sug- 
gests, they are engaged in the manufacture 
and sale of matches. They are, I gather, 
affiliated with a number ef other companies 
engaged in the match trade mostly Swe- 
dish, .who operate in many parts of the 
world. 6 

The defendants, Adamjee Hajee Dawood 
and Oo., Ltd., are a private company also 
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engaged in the match trade. Their activities 
are confined to Burma. i 

Before the year 1925, the plaintiffs’ matches 
had only been sold in Burma by import 
through agents in Rangoon, but, at the 
beginning of that year, a representative of 
the plaintiff company visited this Province 
for the purpose of establishing & business 
within the Province itself. He approached 
Mr. Adamjee Hajee Dawood, the head of the 
defendant firm, to come to an arrangement 
with him by way of amalgamation of inter- 
est, Negotiations, however, were unsuccess- 
ful and, although a second attempt was 
made on behalf of the plaintiffs, they re- 
mained unsuccessful. After the second 
attempt the plaintiffs did not abandon their 
project of direct trade in Burma, but it was 
set on foot on an independent basis. A 
representative named Stork was appointed 
to act for the plaintiffs in Rangoon. A new 
company, The Kemmendine Match Factory, 
was formed and registered in Sweden for 
the purpose of manufacturing matches. The 
activities of the plaintiff company así 
understand, as far as Burma was concerned 
were limited to the direct importation of 
matches in cases, tins and boxes. Under 
Stork's directions sgents for - distribution 
were appointed in Rangoon, Moulmein and 
Mandalay. Subsequently, another factory 
was bought in Upper Burma. I have no 
concern with its products but merely men- 
tion the fact to show that plaintiffs com- 
menced their business here on a very sub- 
stantial basis. ' 

Among other brands of matches imported 
by the plaintiffs from Sweden were thefour 
brands with labels upon them known in 
this case respectively as Exs. A,B, O 
and D. I may as.well give a description of 
these labels at once. 

Exhibit A isa rectangular label with a 
light yellow background. It has a thin red 
border. At the top, within this border on a 
black stripe, are-the words in yellow letters 
“Three Stars.” A similar black stripe extends 
along the bottom of the label. On this stripe 
are the words in yellow lettera “Safety Mat- 
ches.” In the middle of the label on a yellow 
back ground are three six- pointed red stars. 
Above these stars are the words in small 
black lettering “Made by Jönköping- Vulcan 
Oo.,” and below the btars, also in black Iet- 
tering, are the words 'Jónkóping, Sweden.” 

Exhibit B is also rectangular as most 
labels on machea appear to be. Exhibit B 


a 


hes also a yellow background butitisa ' 
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yellow badhgronng of a much lighter or paler 

colour than Ex. A. In the centre of this 
label ig a single 'eix-pointed black star with 
the lettera “ J. W. T." on it. These letters 
are of the same pale yellow colour as the 
basis, of the label. Flanking the star on 
each side are two overlapping medallions. 
On the right two medallions show two 
bearded SA heads; oh the left one medal- 
lion has also a male head and the other 
medallion which is partially obscured shows 
a reverse side with what looks like half of 
a laurel wreath in some lettering which 
is impossible for me to decipher. - Above 
this arrangement is a black lettering in 
Swedish containing, among other words, 
the Swedish term’ “Paraffinerade.” At the 
bottom of the label are the English words 
“Made in Sweden.” All this lettering is in 
black. | . 

Exhibits C and D can be easily described. 
Exhibit O is of the same predon manag 
colour as Ex. A. Instead of three ré 
stars, however, it has two red stars. At the 
top the words “Two Stars” appear ins 
of three stars as on Exhibit A. The only 
other writing on this label are the words 
“Made in Sweden" below the two stars. 

Exhibit D closely resembles Exe. O 
and A, except that here there is only one 
star. It also contains the words "Made in 
Sweden" written across the centre of the 
ticket. Matches with these labels were put 
upon the market in the months of March 
and April, 1925. There was also another 
label nót in suit put upon the market by 
the plaintiffs which contained not three 
red stare but three yellow stars. 

On thellth June, 1925, & letter, Ex. 4 
J, was written by the defendants to Measrs. 
Y. Nakamura and Oo., Kobe, Japan. They 

. Bro printers, and the letter runs as follows: 
“Enclosed herein we beg to send you label 
No. 1008 which we have selected from the 
labels sent to us by your goodaelves. 

“We desire to adopt this label for using 
the same on the productions of our factory 
with certain alteration, viz., the word 'sun- 


light’ is to be struck of and in this space ` 


we wish to have the stars as shown on the 
sample of reference enclosed herein. You 
will fnd that on this sample of referenee 
there aré three big stars while we require 
five small stars on our label of almost 
exactly the same colour. The quality and 
colour of the paper as also the style and 
He am should be exactly as the label No. 
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“We trust the above instructions will be 
quite clear to your goodselves. 

"Please on receipt of this letter place thia 
order with one of the best and cheapest 
printers who may be.in a position to give 
the quickest delivery as the labels are im- 
mediately required. . 


"The quantity required is as follows:— 
60 (sixty) lakhs box labels for full size 


bores. - 
'6 (six) lakhs packet labels for full size 


boxes. 
60 (sixty) lakhs box labels for 5/8 size 


xes. 

6 (six) lakhs packet label for 5/8 size 

‘boxes, 60 (sixty) lakhs box labels for 4 
size boxes. 

3 (three) lakhs packet labels for ł aiza 
bores for 10 boxes packing. 

8 (three) lakhs packet labels for ł sige 
borea for 12 boxes packing. 

‘1 (one) lakh half labels for Ẹ siza 
boxes for packing of $ size boxes, each 
packet of 12 boxes. 

“Please execute this order as urgently as 
possible and oblige.” 


Not very long afterwards the defendants 
were also placing orders with printers in 
Sweden for match labels. In this connec- 
tion I refer to the letter of the 29th June to 
Mossrs. Lithografiska Aktieholagat, Norr- 
koping (Sweden), (Ex. 4 K), and to 
the telegram of the 27th August (Ex, 4 
L). On the 6th July acode telegram was 
received by the defendants from Messrs. 
Nakamura (Ex. 4 8) referring to their 
order contained in the letter of the llth 
June. Among other words in this cable are 
these: “Owners will not allow them print- 
ed." Andon the 1lth July Messrs. Naka- 
mura wrote to the defendants a letter in 
answer to theirs of the 11th June and algo ' 
in answer to a letter of the 8rd June a 
copy of which has never been produced. 
This passage occurs in that letter: "Sun- . 
light Brand." We note your desire tohave ' 
the word “Sunlight” changed into five stars `’ 
picture in & row. Nowthere is one ownenjf 
who possesses this exact "Sunlight" brand 
label. and with this owner we are in good 
touch, therefore, we can simply ask him to 
agree by inserting the stars instead of ihe 
word “sunlight,” but now the owners of all 
kinds of star brand would guide'"(I think : 
they meant “object” when they said guide") 
“against label bearing the stars, therefore, 


although the original owner of this sun~, 
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light brand have agree with us, the'star 
brand owner seem not to like it. However 
we have ia dipan to the sunlight brand 
owner to send in an Sepp ven On to register 
the-same sunlight brand with the stare in- 
side instead of sunlight,” 

About the middle of September, 192 j,-the 
defendants placed upon the Burmese market 
the- brand bearing label Ex. E, the 
result of the exeoution in Japan of their 
order of the 11th June. -The following is a 
description of the label Ex. E. 

A rectangular label contained in a thin 
red border.” In each corner of the border 
are. medallions enclosing. a male bearded 
head. Across the centre of the -labslisa 
cigar-shaped bar containing five red six- 
pointed stars. This cigar shaped bar is 
placed across a circle‘ which it bisects. In. 
the border of ‘the circle at the top are the 
words “Safety Matches.” In the segment. 
of the circle at the top are the words 
“Printedin Japan.” ln the border of the 
circle below are the words ‘Damp Proof," 
The background of the label.is yellow with 
a texture of orange rays or lines leading to 
the circumference of the circle. The whole 
effect is terra cotta in colour. 

On the 22nd October, 1925; the plaintiffs . 
instituted ‘the present action claiming an: 
injunction restraining the defendant com- 
pany from using the five star label. The 
plaintiffs in their pleadings claimed the 
exclusive use of a star or stars on matches - 
and alleged that the defendants have pass- - 
ed- off their goods as those-of the plaint- 


The defendants- by their written statement 
deny the allegation.. 

Shortly after..the- commencement of the- 
action, the plaintiffs obtained- an undertak- . 
ingibut. this undertaking was. discharged ~ 
by reason-of a` grossly exaggerated state-. 
ment. im the: supporting affidavit. The: 
plaint too had to be amended for the same 
reason.: This was done onthe application: 
of.the plaintiffs, And, subsequently,: the 
written statement. was also amended. I 
may say here that prior to this civil action 
being begun, criminal proceedings. were 
taken against-the defendanta, and.a search- 
warrant was obtamed. There are other 
actions in which the. plaintiffs are suing. 
the defendants, in reference to tharalleged 
passing off*of' goods under other..labels, 
and I undqrstaud that.along with. these 
othercivil actions. other criminal proceed- 
ings--were.also taken. ; I merely. mention. 
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these -facts to show, that -there.is a strong. 
trade rivalry. between the two parties FE 
their attitude- towards sach otheris or was. 
somewhat bitter. The -manner.in which. 
the plaintiffs put.their case, as I under- 
stand, is this. . Theysay: “The defendants - 
are passing off their goods a3 purs by the - 
use of the- five star. .labela.they specially.. 
ordered. from Japan (Ex, H), Exhibit i 
is a general imjtatiog.of our star labels 
in its design. Its.general get-up,and colour 
were fraudulently.contrived: to mislead the:: 
publie -into thinking. that it is one-of our. 
labels.. The defendants knew. we were com- . 
ing to.compete with them.. They know all - 
about ourstar labels. which have been well 
known.in India. for.yeara before coming to, 
Burma. There may be differences between . 
the labels but these differences have been, 
artfully designed to avoid an exact copy. 
and to provide an.argument if action is 
taken .againgt -them.. Farther our labelg- 
have been given.a common name by the- 
polis not only in India but in Burma. 
he defendants knew this and it was with 
this knowledge .that they adopted.a device 
of astar orstars...They have been success- 
ful. Our. common name which in English, 
ie ‘star’ mark, in Hindustani ‘Tara marka’ 
and in Burmese ‘Kyai Tazeik’ hag been 
dishonestly appropriated by the defendanta 
and this common, name i8 now applied. 
generically. -to all the .star labels by. the, 
public. We havethe exclusive right to the 
symbol ‘star’ on. matches. We have the 
exclusive right to the generic name 'Star."" 
"Not 80," say. the defendants, “our label 
does not resemble your labels. In fact it is, 
very dissimilar, Our abel isnot called the 
‘star’ label. It never-hag been and .never. 
will be. It is- called the ‘five-star’ label,., 
‘Panch Tara'.in Hindustani and, ‘Kyai Nga, 
Loo’ iu. Burmese. : And not only that, your.. 
labels in suit-haye not got a.common name 
at all Exhibit A is known as 'three-staz/ 
‘label and you mean it to be, otherwise you 


~ would not put the words 'three-star' on the. 


top of it. Your. second star label. has ‘J, 
W.T.’ written-acrosait. Itis known as-the 
‘J. W.T. star. Some people call. it blabk . 
star but they give it noother name, - So: too | 
with Exs. O and. D. They are called res- 
pectively ‘two-star’ and ‘one atar’ and for 
avery good reason.. You put., the words 
‘Two Stara’ and 'Oae Star’ at the. top of 
eaah labelto indicate to people whatthey, 
are to- eall them. Further, you. have no . 
Tight to the exolusive uae of the star deviga. . 
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Exclusive use is only obtained in countries 
where there is no official register of trade 
marks by a substantial user. Your user is 
80 flimsy that as a matter of fact and as a 
matter of law you have no right to come to 
Court and ask for protection even with re- 
ference to your special designs of stars 
much less with reference to the general and 
exclusive use of a star or stars as you 
claim.” 

It is between these two points of view, 
having regard also to their correctness in 
Jaw, that I have to decide this case. It can- 
not be said that either side was parsimoni- 
ous with the evidence they brought before 
the Court. Thirty-four witnesses were 
called by the plaintiffs. Forty-nine 
witnesses were called by the defendants, 
and’ three witnesses were called by the 
Court. The plaintiffs’ evidence was direct- 
ed mainly to two points: Firstly, to prove 
the use of a common name for both the 
plaintiffs’ label’ and the defendants’ label, 
and, secondly, to prove their user of their 
labels in suit at the material time before the 
suit was filed. The defendants’ evidence 
was brought to prove, for the most part, 
that the labels in sait each bears a separate 
and distinct name and, therefore, no confu- 
sion could possibly exist or does exist. 

The principles involving actions for in- 
fringement of trade marks and for passing 
off are now well-settled in law. On the 
general aspect I desire to refer to 8 passage 
in ‘the judgment of Lord Justice James in 
“the case of Singer Manufacturing Co. v. 
Loog (1) which was cited with approval by 
Lord Macnaghten in the case of Reddaway 
v. Banham (2). “I have often endeavour- 
ed,” said Lord Justice James, “to express 
what I am going to express now (and pro- 
bably I have said it in the same words, 
beeause it is very difficult to find other 
words in which to expresa it)—that is, that 
no man is entitled to represent his goods 
88'being the goods of another man; and 
no man is permitted to use any mark, sign 
or symbol, device or other means, whereby, 
without making a direct false representation 
himself to a purchaser who purchases from 
him, he enables such purchaser to tell a lie 
or to make a false representation to some- 
body else who is the ultimate customer.” 
The doctrine that apart from any simila- 
rity in ‘actual device no trader is entitled to 


D asa) 18 Oh. D 305 at p. 412. 
(1806) A. O. 199; 85 L. J. Q. B. 381; 74 L. T. 389; 
4 W. R. 638. T IU 
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adopt a mark which will cause his goods 
to bear the same name in the market as - 
those of a rival trader was inaugurated by 
Lord Oranworth in the well-known case of 
Seixo v. Provezende (3). In the course of 
his judgment Lord Oranworth said: "If the 
goods of & manufacturer have, from the 
mark or device he has used, become known 
in the market by a particular name, I think 
that the adoption by a rival ttader of any 
mark which will cause his goods to bear 
the same name in the market, may be as 
much a violation of the rights of that rival 
as the actual copy of his device.” The 
principle here laid down has been followed 
on many subsequent occasions in the Unit- 
ed Kingdom. I may merely refer to such 
cases as Anglo Swiss Condensed Milk Co. v. 
Metcalf (4) ; Johnston v. Orr Ewing (5); 
Golden Fan Cotton case (6) and In re Societe 
Anonyme des Verreries de L' Edoile (7) 
(that was the Red Star glass case). So too 
the principle has been recognised in India 
in several cases, an example of which is the 
case of Thomas Arthur Taylor v. Virasami 
Chetty (8), and, in this Province also, effect 
has been given to the doctrine in the case 
of Abdul Majid v. Emperor (9) and again 
in an unreported case, decided by the late 
Mr. Justice May Oung. [Steel Bros, and Co. 
Lid. v. Ahmed Ebrahim Bros].* 

On the question 88 to how fraud, if prov- 
ed, will affect the judgment of the Court in 
consideration of the facts of the case in 
relation to probability of deception, I degire 
to refer to the dictum of Lord Lindley in 
the Tennis Racquets case [Slazenger v. 
Feltham (10).] There on fraud being prov- 
ed Lord Justice Kay said: “ Why should 
we be astute tosay that he (i e., the defend- 
ant) cannot succeed in doing that which 
he is straining every nerve to do" ? So.. 
also Lord Parker, in 8 very striking passage 
in his judgment in the case of Burberrys 
v. Cording & Co. (11) said this : “ If no case 
- (3) (1885) 1 Oh. A, 182; 12 Jur. (N. &) 215; 14 L. T. 


314; 14 W. R. 357. 
(4) (1880) 31 Oh. D. 454; 55 U. J. Oh. 463, 34 W. B. 


E 438. " 
Ind. Dec. (xN. a.) 353. 
1 ;9L B. R. S; U Or. L. J^ 


10 Bur. L. T. 19. 
do TUE B. P. O. 531. ; ‘ 
an) (ie 26 R. P. O. 693; 100 L. T. 985; 25 T. L. 
R. 570. 

co reported as 99 n 143; 4 R. 401: 
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of deception, by means of such misrepresen- 
tation can be proved, it is sufficient to 
prove the probability of such deception, 
and the Court will readily infer such pro- 
bability if it be shown that the word or 
name has been adopted with any intention 
to deceive." 

Having regard tothe general nature of 
the case before me now certain of the 
observations employed by Lord Justice 
Kay in Powell v. Birmingham Vinegar 
Brewery Co. (12) appear to me to be singu- 
larly cogent. Lord Justice Kay there said, 
inter alta, and referring specifically to the 
action for passing off, as follows :—“ The 
law relating to this subject may be slated 
in a few propositions :— 

(1) It ia unlawful fora trader to pass off 
his goods as the goods of another. 

(2) Even if this is done innocently it will 
be restrained. 

(8) A fortiori, if done designedly, for that 
is a fraud. 

(4) Although the first purchaser is not 
deceived, nevertheless if the article is 80 
delivered to him as to be calculated to 


deceive a purchaser from him, that is 
illegal.” 
To turn to another .point, eminent 


authorities have always insisted strongly 
that it is the probable effect upon the 
ultimate customer, the lowest buyer on the 
scale, which must be most closely consider- 
ed. To refer to the case of Seizo v. Pro- 
vezende (3) again Lord Oranworth there 
described this class of persons as the 
ordinary or unwary purchasers, In Singer 
Manufacturing Co. v. Loog (1), referred to 
above, Lord Selbourne described them as 
ordinary purchasers purchasing with 
ordinary caution, and this principle has 
been adopted both in India and in this 
Province. Applytng then the effect of the 
authorities quoted above and using my own 
judgment as to the facts of this case I have 
come to the following conclusions for the 
following reasons :— 

(1) There are in existence names generic 
in their application to the plaintiffs' labels 
and to thé labels of the defendants. These 
namesare in Engligh "Star" Mark, in Hindus- 
tani“Tara Marka,"in Burmese “Kyai Tazeik," 
and there is some evidence that among 
certain poorer people the erpreesion “ Kha 
yebwin'" is employed. Doubtless there 
are many other people mainly of the dealer 
classes who apply distinctive names based 

(12) 896) 2 Oh. 64 at p. 79. 
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upon the number and description of the 
stars on each label, They could hardly do 
their business if they did not. Nor if they 
wished actually to distinguish between the 
different labels could they help doing 80; 
but I am convinced that these common 
names are in common use and I preter the 
plaintiffs’ evidence to the defendants’ on 
this point. 

(2) I find that this being the case, in spite 
of the fact that on a number of occasions the 
pace goods &nd the defendants' goods 

ave been sold side by side, yet, when they 
are not, I am convinced that the public will 
be misled. Itis true that there has been no 
concrete cage of deception proved. In my 
opinion that makes no difference to the 
principle. I should probably not believe 
them if they were brought forward, and 
I distrust the trap-order method of obtain- 
ing evidence. It is not necessary to prova 
actual instances of deception. It is said 
on behalf ofthe defendants that the fart 
that the defendants’ matches are sold ata 
lower price than the plaintiffs must mil- 
itate against confusion. In my opinion it 
indubitably increases chance of confusion in 
the districta where personas of the illiterate 
public who have no actual knowledge of 
the original ownership of the goods ate 
the largest class of buyers. 

(8) On the question whether the defend- 
ants’ label, apart from name, is a colour- 
able imitation of the plaintiffs' label, in 
my opinion, it is & colourable imitation 
of the whole four of the plaintiffs’ labels 
in general and of Ex. A in particular, 
The same symbol “ster” is common both to 
the plaintiffs and to the defendants on every 
label. Except Ex. B, in which the star ig 
black, the colour red is common to all the 
Btars. Every star has got Bir pointe. The 
general colouring of the defendants’ label 
approximates to tices of the plaintiffs. The 
shape is the same, and all these labels are 
placed upon boxes of safety matches which 
differ only to a small degree in quality. 
And end I may say that it is also my 
considered opinion that ina country such 
as this it is the pictorial resemblance which 
confuses more than anything else. If one 
trader adopte the same symbol as another, 
even if he multiplies the number of the 

mbols, as long as he does not quality 
them by the addition of another different 
symbol or symbols, he is bound to confuse. 
The writing on the label matters not at all 
to the country people. Not only this, the 
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resemblance in my view was intentional. 
No other construction could Lama be 
placed upon the letter of the 11th June 
which gave the order to print the defend- 
ants’ labels. The explanation put forward 
of that letter is two-fold. At one period it 
was argued that the letterin question was 
a perfectly innocent one as far as intention 
to imitate the plaintiffs’ label was con- 
cerned. It was suggeeted that the use of 
the “star” was a fortuitous coincidence. 
Subsequently, however, this contention was 
abandoned and it was said that whilst the 
writer of the letter knew of the existence 
of the plaintiffs’ labels, yet, because the 

laintiffe, at the time the letter was written, 

ad no sufficient user in Burma to entitle 
them to the protection of the Court, there- 
fore, if it was intended to imitate the 
plaintiffs’ label, such an intention could 
not possibly be dishonest. This, in my 
view, is equivalent to saying. “It does not 
matter how fraudulent l am, provided that 
I am fraudulent early enough, then my 
fraud cannot possibly enlarge the plaintiffs’ 
rights. Disingenuity in argument could 
go little further. There are-also several 
very suspicious matters connected with 
this letter. It was never disclosed in the 
affidavit of documents. Its author, al- 
though a Director of the defendant company, 
was not.put in the witness-box. He had 
gone, it was said, to his country—that 
mysterious locality so well-known to the 
Judges of this Court; I hold that the 
letter of the 11th June was written with a 
fraudulent intention of imitating the plaint- 
iffa labels. As such it was intended to 
use the labels of the defendants to com- 
pete with those of the plaintiffs. But itis 
said that the plaintiffs are debarred from 
obtaining the injunction of the Oourt 
because, at the time that the action was set 
on foot, the volume of the plaintiffs’ trade 
was not sufficient to justify them in bring- 
ing the present action. It is quite true 
that the Court in matters of equitable 
relief in cases of this kind insiste as & legal 
condition precedent that the plaintiffs 
should have a real title to the property 
sought to be protected. The property here 
consists in the goodwill previously and 
properly established in the trade and in 
the goods marked with the plaintiffs’ labels 
in suit. 

I have carefully considered whether the 
amount of goods a) marked was, on the 
15th of. September, 1925, the date (the con- 
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trolling date) when the defendants 
their goods marked with the label LP 
upon the market, sufficient in volume to 
constitute real user inlaw. By thatdate 
I am satisfied that a thousand ting of 
matches marked with the label A were 
already upon the Burmese market, There 
were also a thousand tins of matches mark- 
ed with with the label B. Each tin of 
course, contains a very large number of 
boxes. There were also a certain number 
of tins containing matches marked with 
labels O and D, and this, to my mind 
amply constitutes legal user within tha 
meaning of the decisions in Maxwell Y 
Hogg (13, Hall v. Barrows (14) and 
M Andrew v. Basett (15). Lam not convinced 
however, that the plaintiffs have establiah- 
ed the right to the exclusive use of a star 
or stars howsoever they may be combined 
or prse with any contiguous different 
symbol or symbols. In my opinion they are 
entitled to protection against infringement 
or passing off of their labels in suit and 
also in regard to any label which may 
carry with it the generic name star in an 
language used in this Province, 4 
The form of the injunction will, there- 
fore, be based upon that approved by the 
us of Lordsin Johnston v, Orr Ewing 
The following will be the i 
injunction." g wording of the 
injunction to restrain the def 
Adamjee Hajee Dawood & Oo., thelr pus 
vants, workmen or agents from affixing or 
causing to be affixed to boxes of matches 
not imported or manufactured by the 
plaintiffs the label, . E, or any other 
label colourably imitating the labels of 
the plaintiffs in suit; or any label con- 
eee t star aay adt Clearly dis- 
inguishing such la intiffa' 
Lu containing stars. Dana 
understand from learned 
the plaintiffs that the second nel ud 
claim on account of whic , damages must 
be based has been abandoned. I am glad 
of it. Ithink that I ought to order the 
delivery to the plaintiffs of boxes of mat- 
ches which are in the possession or power or 
under the control of the defendant compan 
bearing star label, Ex. E. I donot thi 4 


13) (1867) 3 Ch. A. 307; i 
139 15 W. R. 467 36 L. J. Oh. 433; 16 L. T, 


(14) (1883) 32 L. J. Ob. 551. f 
(15) (1884) 33 L. J. Oh. 581; 4 Da G. J, &8, $0; 4 
. 1 


3, 10 Jur. (N e.) 550; 10 La : 
777, 48 E. R. 085; 146 R. R. Sor T. 443; 18 W, R, 
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that they require anything further in this 
case. 

I' desire to make two observations in 
connection with my: judgment. The firat 
is this: the fraud of an agent, when such 
. agent is acting within the scope of his 
employment on behalf of his principal, is 
‘ considered technically in law to be the- 
fraud of the principal. I have found that 
"the letter of the llth June was written 
with a fraudulent intention, and, as I have 
‘gaid, I-hold: that the defendant company 
^must-be in law infected with that fraud. 
I -desire, however, to, say that I do not 
personally think, from the point of view 
of- their commercial honour, that Mr. Ad- 
amjee Hajee Dawood himself or Mr. Bawanee 
is affected by my finding. And I desire 
also to say this that whilst this case, in 
my opinion, has been too long drawn 
out, I am grateful to Counsel, in fact, I 
. am greatly obliged to them for their 


legal arguments which they placed 
. before me. “One expects from a Counsel of 
` Mr. McDonnell’s experience arguments 


which are not only comprehensive but lucid 
“and forceful. 1 also wish to observe that 
the: Court is pleased to congratulate Mr. 
` Munshi, Counsel for the defendante, on 
the forceful, tenacious and courageous 
“way in which he has put ‘his clients’ case 
before the Court. 

ORDER.—August 9th, 1926.—As to 
-the question of costa in case, the 
- gosta of the first day's hearing will be on the 
ad valorem scale, The costa of all subsequent 
days of hearing and of subsequent separate 

art ola day's.hearing will be on the 
Deals of 20 gold mohursa day. 
A, N. A. Decree accordingly. 





LAHORE HIGH COURT. 
Baconp Orvx, ArPBAL No, 869 or 1920. 
October 22, 1926. 

. Present; — Mr. Justice Dalip Singh. 
KHAIRU-—PLAINTIFF—AÁ.PPBLLANT 


VETSUS 
DHERU AND OTHArS— DAFUNDANTS— 
RESPONDENTS. 
~ Guardian and ward—Alisnation of minor's pro~ 
perty by self-constuuted. guardian—Avotdance of alie- 
A minor can avoid an dicii of his property 
effected by a self-constituted but where he 
has derived any benefit er the contract he is 
Iouis to resto it before he can do so. [p. 735, coL 


E Ilahi v! Mahbub Ilahi (1), followed. 


£€nAinÜ v, DHERE. 
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Second appeal from an order of the Dis- 
trict Judge, Jullundur, dated the 26th 
of January, 1926, affirming that of the Sub- 
Judge, Fourth Olass, Phillour, dated the 
22nd December, 1924. 

Mr. S, C. Chatterji, for the Appellant. 

Lala Balwant Rai, for the Respondents. 

J UDGMENT.— On the 18th December, 
1908, one Bhagwana mortgaged certain 
land, belonging to one Dheru minor, on 
behalf of Dheru to Dewan Singh. On the 
16th January, 1919, Dewan Singh sold his 
mortgagee rights to the plaintiff, The 
plaintiff sued for possession of the property 
on the basis of a mortgage-debt amounting 
to Rs. 613-149. In the mortgage-deed it 
was stated that Rs, 70 had been paid pre- 
viously to discharge the decretal-debt due 
from the father of the minor Dheru, Rs. 10 
were for registration expenses and Rs. 220 
for re-purchase of a house belonging to the 
father of the minor which had been sold 


.in execution of a decree. Basheshar Das 


witness for the plaintiff stated in Oourt 
that he had a decree for over Rs. 200 and 
less than Rs, 400 and that the house had 
been auctioned in execution of this decree 
and had been re-purehased by Bhagwana. 
There wasa second auction with reference 
to the same decree and Bhagwana then 
pom the house in auction-sale. Kanshi 
witness deposes that he got a deoree 
inst the minor and the minor parted 
with this house finally to him for Ra. 350. 
The defendant raised the various pleas 
a8 to the competency of Bhagwana to alie- 
nate the proper and also that the aHena- 
tion was not for his, i. e., defendant's, bene- 


fit. 

The trial Court dismissed his suit hold- 
ing that though Bhagwana was competent to 
alienate the property on behalf of the minor 
yet there was no necessity shown for the 
alienation and gave the plaintiff a decree 
for Rs. 013-14-U against Bhagwana alone. 
The learned District Judge gave no clear 
finding as to the Vus ard of Bhagwana, 
did not dispose of so far as can be seen 
in the judgment any of the grounds of 
appeal and held that the lower Court was 
right in holding that the alienation was 
invalid. I have heard the Counsel for 
the appellant who urges that grounds 
Nos. 1 and 4 in particular should have been 
disposed of. 

It seems to me after hearing the Oounéel 
on both sides that the finding of fact, if 
any, by the District Judge is vitiated by 


à 
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the absence of any decision on the grounds 
Nos. 1 and 4 of the appeal before him. 
I, therefore, hold that I can go into the 
facia in this case. 

Now it is clear enough that the minor 
did derive benefit from the purchase of the 
house and that the alienation was effected 
for his benefit. The' question, however, 
remains as to whether Bhagwana whose 
relationship with the minor was not clear 
on the record was anything other than & 
self-constituted guardian on his: behalf. 
Counsel for the appellant has not been able 
to. point out to me any reason why Bhag- 
wana was entitled to alienate the property 
ofthe minor even a it might have 
been for his benefit his being so the 
plaintiff is not entitled toa decree apail 
the property mortgaged but in equity it 
seems tome that the defendant is bound 
to restore the benefit which has derived 
from the alienation as was held in Rang 
Ilahi v. Mahbub Ilahi (1). Counsel for the 
respondents contends that this ruling is 
opposed to the Privy Council ruling. in 
Imambandi v. Mutsaddi (2) and Mohort 
xil Dharmodas Ghose (3). Both these 

were considered in Rang llahi v. 
MAL Ilahi (1) and I am bound by Rang 
Ilahi v. Ma Ilahi (1)'whioh is a Dive 
Bion Bench ruling. 

[Note.—' The rest oH the judgment is not neceasary 
for the purposes of this report.— Hd.) 

E. L, Order accordingly. 

ga Pa wr E 25; 7 L. 35; A. L R..1926 Lah. 170; 
(8) 47 Ind Oas. 513; 45 E 878; 35 M. LJ. Sei 18 
. J. 800; 24 M. L. T. 3 ; 280, L. J. 409; $3 O. 


W. N. 50; 5 P. L. W. GN ‘Bom L. R. 1032; (1919) ^ 
M. W. N. 91; 9 L. W. 518; 45 L A. n e. 0). 
(3)'30 O. 589; 5 Bom. L. R. 431; 7 O. W. Nv4Al; 30 


RANGOON HIGH COURT. 
BrzorlAL BgooND Oivin Arrmín No, 564 
or 1925, 

July 15, 1926. 

Present; —Mr. J ustice Duckworth. 
Tan JOINT anv UNITED HINDU 
FAMILY or K. V. or TIRUVALUR, 
TANJORE DISTRICT, BY 178 MANAGING 
MBUBHEN. P. PAKIRISAWMY PILLAY 
—DaBrBNDANT—ÀPPHLLANT 


. ; versus 
P. L. P. K. R. M. K. GHETTYAR Firx 
“AND ANOTABR— PLAINTIFFS —RBSPONOBNTS. 
Transfer of Property Act (IV of 1882), ss. 8, G (o), 


180—Agreement to sell —H. Hale ya interest of purcha- 
ser—Mesne profits—Transfer by vendor with consent 
of purchaser, validity of—Actionable claim—Aasign- 
ment in writing. 

A agreed to sell his property toB in 1917 but no 
registered deed of sale was executed. In 1920, A, with 
the consent of B, sold the pro rty to O wi the 
right to meane profita from fos In asuit by O for 
recovery of meene profits: 

Held, that in the &bsenoe SURE 
writing from B, C could not ac right to 
the rent and profits which ken ian the 
date of the sale, inasmuch as it was an actionable 
claim within the meaning of s. 3 of the Transfer of 
Property Act. [p. 736, cof 1] 

Special second n from the decree of 
ue District- Court, Pega, in O. A. No 92.04 
‘1925. 

‘Mr. Burjorjee, tor the Appellant. 

Messrs. Doctor and Kya Gaing, for-the 
‘Respondents. 


‘SUDGMENT.—On the facts, Mr. Bur- 
rios admits that there are no merits. 

here are concurrent findings, and the sole 
point in regard to which the two lower 
Courts differed was as to the value of the 
‘rents and profits, which the appellant-de- 
fendant was liable to pay to the plaintiffs 
P.L. P.K, R.M. K. Okoya frm. Ad to 
this there were cross-objections filed b 
Mr. Doctor on behalt of P.L, P. K. R. M. 
K., but he had to admit, at the hearing, 
that he could not press them, and he. has 
not done 80. 

Mr. Eno proceeds simply upon law 
points. He claims t,. in regard to the 
profits for 1918-19 and 1919-90, -his-alient 
should not be compelled to pay them to 
the plaintiff firm, because (1) the claim in 
regard to them is merely a right to sue 
for an account, which is not transferable 
under s. 6 (e), Transfer of Property Act, 
and even then only transferable by. the 
lst defendant firm of M.S. A. P.L. He 

Net lee in any case Nelamegam Pillay 

no power to transfer the rents and 
anita to the plaintiff firm, -inasmuch as, 
even if the claim be taken to be a.debt, 
it is an actionable claim, and as such could 
only be transferred by registered Co 
ment, and then only by M. NW: 

He ‘Tightly points out that bon au lower 
Courts have held that M. S. A. P. L. was 
the beneficial owner up to 1920, and that 
the transfer of the land to the plaintiff 
by Nelamegam Pillay in that fear was made 
with the consent of M. 8. A. P. L., and 


t in 


that K. V. was the agent of B. A. P. 
L4 up to then, and not of elamogam 
Pillay. ° E 


?36 


It is quite clear that after the sale 
agreement of 1917, M.S. A. P. L. were in 
equity the rightful owners of the land even 
though they took no registered title, and 
that V. was their agent for collecting 
the rente and profits for them. Nelame- 

Pillay merely remained the person, 
in whose name the land stood, and who 
was bound to give his vendees M. B. A. 
P. L. a (registered title. No doubt, in 
1920, with M. 8. A. P. L's consent, he 
could make a legal transfer of the title in 
the plaintiffs P. L. P. K. R, M. K., but it 
was quite another matter when he purport- 
ed to transfer the rents for 1918-19, which 
were then due. I think that it is clear 
that Nelamegam Pillay, even with M. B. A. 
P. L.'s consent, could not transfer the right 
to those renta and profits, which had ac- 
crued, by means of his sale-deed to the 

laintiffs inasmuch as they were held by 
V. for M. B. A. P. L., who alone could 
make such a transfer. Ifthe claim isan 
actionable claim, then the same persons 
must transfer it by a registered assignment 
under e. 130 of the Transfer of Property 
Act. They did not do this. If it is merely 
a right to sue for an account, then this 
right was not transferable by anyone. 


4 

Mr. Burjorjee has relied on the cases of 
Kocharla Seethama v. Pillala Venkatarama- 
nayya (1) and Durga Chunder Roy v. Koi- 
las Chunder Roy (2). The case of Sheo- 

bind Singh v. Gourt Prasad (3) has also 

een referred to. The claim is certainly 
an actionable claim as defined in s. 3 of 
the. Transfer of Property Act, and if it 
involves accounts as. to the value of the 
paddy, it comes very near a mere right to 
sue for auch accounts, 


As regards rents and profits accruing 
a sale to plaintiffs, 4. ¢. for the years 
190.31 and 1921-22, Mr. Burjorjee ad- 
mita that plaintiffs are entitled to them, and 
1 think that he is right. 
I allow the appeal in regard to the 
` rente and profits for 1918-19 and 1919-20 
but dismiss it as regards the rente an 
rofits for 1920-21 and 1921-22, 4. e. the 
l decret of the District Court is modified. by 
reducing the amount decreed in plaintiffs’ 
favour from Rs. 1,470 9-0, to Rs.830-15-0. The 


(1) 21 Ind Cas. 387; $8 M. 308, 14 M. L. T. 319; 25 
M. D . 410 ne M. W. N. 918. 
2 O. W. N. 43. 
S 83 Ind, Oas. 81; 4 Pat. 43, 6 P.L T. 18, AL 
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plaintiffs sue to recover in all Ra. 2,181-15 3, 
Bo that they have succeeded in less than one 
half of their claim. : 

Taking everything together I order that 
the ai elan do pay the plaintiffs P. L. P. 
K. R. M. K. their costs on Ra. 830-3-0 in 
all Courts, whilst the plaintiffs P. L. P. K. 
R. M: K. will pay appellants costs on 
Hs. 1,351. 12-0, : : : 

The cross-objections are dismissed with 
costs on Rs. 711- 6-0, i. e, the difference be- 
tween Ra. 2,181-16-0, and Re. 1,470-9-0. 

: Appeal partly allowed. 
A. N. A. Cross-objections dismissed. 


CALCUTTA HIGH. COURT. 
APPBAL FROM ORIGINAL Orpar No. 28 
oF 1925 IN INGOLVHNOY No. 10 oF 1924. 
April 30, 1926. . . 
Present:—Justice Sir Lancelot Sanderson, 
Kr., Ohief Justice, and Justice Sir George 
Olaus Rankin, Kr. A 
RUSTOMJEE DORABJEE— APPELLANT 
versua 
K. D. BROTHERS AND ANOTHBR— 
RESPONDENTS. P 
Presidency Towns Insolvency Act (III of 1909), ss. 
8, 27, 38, 40, 46—Conourrent adjudication—V esting of 
ial assgnes's duties —Dischargs by one 
Court, tty of—Credstor taking part in the other 
Court—Right of a — Person | aggrieved' —D4s- 
charge before ee of schedule and public examina- 


tion, legality of. 3 

conourrent adjudication orders are passed 
by two Courts the ves of the eetate of the insol- 
vent depends on the priority of adjudication and steps 
should be taken to ascertain in whom the estate vested 
and to obtain the directions or orders of the Oourt 
with a view to prevent the confusion and difficulties 


which would be caused by the estate administer- 
ed by competing Official Assignees [p. 739, cols. & 2. 
tal Assignee of Madras v, Official Assignees o 


Rangoon (1), followed. 

An order of discharge should not be pessed by ons 
of such Oouris without an investigation as to the 
assets and liabilities of the insolvent within the juris- 
diction of the other Oourt. (p. 738, ools.1 & 2.] 

An application for discharge cannot be heard before 
the filing of the schedules by the insolvent and his 
publico examination. [p. 738, col 2] 

A creditor whose right to recover his dent ce pari 
of his debt from the insolvent's estate is by 
an order by an Insolvency Court is a ‘person 
aggrieved by the order within s. 8 (2) of the Prem- 
dency Towns Insolvency Act and bas a right to ap 
therefrom, irrespective of the question whether he had 
filed a proof or had a right to ap before the Insol- 
vency Court. . 740, cols. 1 & Z. 

Per Rankin, J.—The test whether an appellant laa 


person aggrieved’ for the purposes of s. bis entirely 
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independent of the question whether he was or was 
not entitled to take part in the proceedings before 
the trial Judge. [p. 741, col. 2. 

Appeal against an order of Mr. Justice 
Buckland, sitting in insolvency on the Origi- 
nal Side, dated the 13th January, 1925. 

Mr. B. K. Ghosh (with him Messrs, P. 
Ardesher and J. N. Mazumdar), for the 
Appellant, 

Mr. Langford James (with him Mr. S, C. 
Mitter), for the Respondents. 


JUDGMENT. 

Sanderson, C. J.—This is an appeal 
by Rustomjee Dorabjee against an order 
of the learned Judge sitting in Insolvency 
on the Original Side, dated the 13th Janu- 
ary, 1925. 

The order is headed as follows: “Nos. 
10 and 27 of 1924, Re Krishna Das and, Brij 
Mohan Das both residing and carrying on 
business in oo-partnership in bioscope 
films with Jugo Mohan Das at No. 150, 
Lower Ohitpur Road, in the town of Oal- 
cutta, under the name and style of K.D. 
Brothers and Re Mesars. K. D. Brothers a 
firm carrying on business in cinema films 
and as exhibitors of cinema shows at 150, 
Lower Ohitpur Road, in thetown of Cal- 
cutta and at the Goverdhone buildings, 
Oharni Road in the town of Bombay and 
at Sule Pagoda Road in the town of Ran- 

n » 


The order recited that Mr. Langford 
James appeared for the insolvent firm, Mr. 
A. Sen, Advocate for Rustomjee Dorabjes, 
one of the creditors of the insolvent firm, 
and another learned Advocate for another 
creditor of the said firm. 

It was further recited that the insolvente' 
assets were not of a value equal to four 
&nnas in the rupee on the amount of their 
unsecured liabilities, and it was ordered that 
“the discharge of the said insolvents Krishna 
Das, Jugo Mohan Das and Brij Mohan 
Das be and the same is hereby suspended 
for three months. And it is further or- 
dered, that the said insolvents do before 
the signing of this order consent tos decree 
being passed against them in this Court 
in its Ordinary Original Civil Jurisdiction 
in favour of the said Official Assignee for 
the sum of Rs. 10,000 being part of the 
balance of the debts provable in insolvency 
which are not satisfied at the date of this 
order.” 

The report of the Official Assignee of 
Calcutta was dated the 2nd September, 
1924, From that it appears that Jugo 
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was adjudicated insolvent by the Bombay 
High Court on the 19th December, 1923. 
It appears further that an order of adjudica- 
tion in insolvency was made by this Court 
against Krishna Das and Brij Mohan Das, 
two of the partners of the firm on their own 
application on the 12th January, 1934. 

t was stated by the learned Advocate, 
who appeared for the appellant, that the 
members of the firm were adjudicated in- 
solvents by the Bombay High Court on the 
24th January, 1924. The learned Advocate 
who appeared for the respondents did not 
admit that date. . 

It is clear from the Official Assignee’s 
report that there was an adjudication made 
against the members of the firm by the 
Bombay High Oourt, but the Official 
Assignee did not state in his report what 
was the date of that order, and, therefore, 
this Court at present is not aware of the 
actual date of the adjudication order which 
was made by the Bombay High Oourt 
against the members of the firm. 

On the z8th of January, 1924, there was 
an order of adjudication made by the 
Calcutta High Oourt against the members 
of the firm of K, D. Brothers. That ad- 
judication order was made at the instance 
of a creditor. The two adjudications in 
the Oaleutt& High Oourt which were 
numbered 10 and 27, were consolidated and 
were dealt with by one order, as I have 
already mentioned, on the 13th January, 
1925. 

It seems to me that the order for the con- 
ditional discharge dated the 13th January, 
1925, must have been made upon the as- 
sumption that the two orders of adjudica- 
tion made by the Oaleutta High Court had 
vested the assets of the members of the 
firm in the Othcial Assignee of Oalcutta, 
otherwise I do not underatand how the 
order of conditional dischargeecould have 
been made. 

The question arises whether the order of 
conditional discharge of the 13th January, 
1925, should have been made, 

I am clearly ofopinion that that order 
should not have been made. i 
1t is material to consider what would ba 
the effect of the order of the 13th January, 

1925. 

Section 45 of the Presidency Towns In- 
solvency Act is the section which deals with 
the effect of an order of discharge, But 


"before I deal with that section I think ig 
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advisable to refer tos. 17 of the Act. That 
section provides, “On the making of an 
order of adjudication, the property of the 
insolvent wherever situate shall vest in the 
Official Assignee and shall become divisible 
among his creditors." It is not necessary 
for me to read the remainder of the section. 

Sub section 1) of a. 45 deals with certain 
debts, from which an order of discharge 
shall not release the insolvent. The first 
sub-section is not applicable to the case 
which is now ynder consideration. ; 

Bub a. (2) provides as follows: "Save as 
otherwise provided by sub-s.(1) an order 
of discharge shall release the insolvent 
from all debts provable in insolvency.” 

The result of the order of the 13th Janu- 
ary, 1925, therefore, would be that when the 
insolvents had consented to the decree 
for Re. 10,000, in accordance with the 
order, the discharge would operate at the 
end of the three months specified in the 
order and the members of the insolvent 
‘firm would be released from all debts prov- 
able in insolvency. The insolvents did con- 
sent to the above-mentioned decree being 
entered against them on the 18th of Febru- 
ary, 1925. 

“ I draw attention to the words “all debts 
provable “in insolvency”; for I think the 
order, which is now under consideration, 
can only have been made upon the aseump- 
tion that it would not affect the proceed- 
ings in insolvency in Bombay. One of my 
weasens for saying so is this, There is a 
sage at the bottom of page 5 of the 
Paper book in the Official Agsignee’s report 
which runs as follows: “The insolvent 
Jugo Mohan Das, who stays at Bombay, 
was examined before the Registrar in 
Insolvency under s. 36. He has joined in 
the schedules filed by his brothers of the 
Oalcutta and Rangoon branches. The sche- 
dules of the Bombay business not having 
been filed, it is impossible to say how the 
position of the- Bombay business stands.” 

I fail to understand how the conditional 
order of discharge, dated the 13th January 
1925, ould be made in view of that report, 
which means that the Official Assignee 

' was not able to give the Court any informa- 
tion as to the position of the insolvents' 
business in Bombay. Bombay was the head 
office of the firm and the business there 
was evidently an important part—it may 
be the most important part of the firm's 
pusinese, 

> If it had been appreciated that the effect 


& 
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of the learned Judge's order would be to 
discharge the insolvents from all debts 
provable in insolvency, I feel sure that the 
order would not have been made without 
some investigation as to the assets and as 


“to the liabilities of the insolvents in Bom- 


bay. : 

There are several other matters which 
go to show that the order should not have 
been made. 

Section 38 provides as follows: “An 
insolvent may, at any time, after the order 
of adjudication, apply to the Court for an 
order of discharge and the Oourt shall 
appoint a day for hearing the application, 
but, save where the public examination of 
the insolvent.has been dispensed with 
under the provisions of this Act, the ap- 
plication shall not be heard until after such 
examination has been concluded.” 

I have already referred to the statement 
in the Official Assignee's report that the 
schedules of the Bombay business had not 
been filed at the time the Official Assignee 
made his report on the 2nd September, 
1924. It-appears further that the public 
examination of the insolvents had not been 
concluded atthe time the application for 
the discharge was made. From the report 
of the Official Assignee it appears that 
only one of the insolvente, viz, Krishna 
Das, had been subjected to & publio ex- 
amination. 

It seems to me that if this fact had bean 
brought to the attention of the learned 
Judge, the order of the 13th January, 1925, 
would not have been made. ` 

Section 27, sub-s. (2) contemplates sche- 
dules being filed by the insolvents before 
the publie examination of the insolventa.. 
It appears, however, that the public ex- 
amination of Krishna Das, the only insol- 
vent who was publicly examined, was con- 
cluded before the schedules relating to the 
Bombay business were filed. 

There are other matters to which the 
learned Advocate for the appellant referred; 
but which, in my opinion, I need not men- 
tion in detail, because the matters, which I 
have already mentioned are, in my opinion, 
sufficient to show that the order complain- 
ed of cannot be allowed to stand. 

. The Official Assignee in his report stated 
as follows: “It appears that the firm was 
also adjudicated by an order of the Bom- 
bay Court. There are, therefore, orders 
against the firm pending both here and in 
Bombay but no creditor sgo. fer as Iam 
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aware has. taken any steps under sg. 22 of 
the Presidency Towns Insolvency Act either 
here or at Bombay to have the proceedings 
taken in one Court only.” i 

From this I assume that the Offcial 
Assignee, having stated what I have just 
read, felt that there was no duty upon him 
to take any further steps in that respect, 

Lam not able to agree with that pro- 
position, In my opinion it was the duty of 
the Official Assignee to take steps in the 
first place to ascertain whether the pro- 
perty of the inselvents had vested in him 
or in the Official Assignee of the Bombay 
Court. IJ cannot And any trace of his. hav- 
ing made any effort to get information 
upon hat important matter. If hehad as- 
-certained that fact, it would have been 
open to him to take such steps as he 
would have been advised. Iam not in a 
position to say what steps he could or 
should have taken for the simple reason 
that I do not know the facts which, in 
my opinion, the Official Assignee ought 
to have ascertained and laid before the 
Court. ‘ 

On this question I will refer to a judg- 
ment of Sir John Wallis, when he was the 
Ohief Justice of Madras, in the case of 
Official Assignee of Madras v. Official As- 
signee of Rangoon (1) which clearly states 
the een when adjudication orders were 
made by two Oourts, namely, the High 
Court of Madras and the Chief Commis- 
sioner's Court of Lower Burma, . 

. In that case the insolvent firm carried 
on business in Madras and Rangoon, and on 
the 23rd April, 1917, an order of adjudica- 
tion of the members of the firm was made 
by the High Court of Madras on & petition 
of creditors. : i 

On the 10th. May, 1917, the same firm was 
again adjudicated insolvent by the Chief 
Oourt of Lower Burma in respect of acta of 
insolvency found to have been committed 
.in or about the month of February of the 
same year. 

The Official Assignee of Rangoon moved 
on the 10th April, 1918, before the High 
Court of Madras, for annulment of, and 
stay of further proceedings under, the ad- 
judication of the Madras High Oourt. I 
-draw attention to the fact that it was the 
Offleial Assignee who moved in that case. 

The learned Judge who heard the ap- 
plication made an order for stay of proceed- 
ings in the Madras High Oourt. Onappeal 


(1) 49 Ind. Oas. 210; 43 M, 121; 33 MOL, J, 633: 
YL. 1.455; o L Wis, Ma TE; 9M L 9688; 24 
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the learned Ohief Justice andjMr. Justice 
Beshagiri Ayyar dismissed the appeal. 
There are two passages in the learned Chief 
Justice's judgment to which I wish to 
refer. At page 125* the learned Ohief Justice 
is reported to have said: ‘The provision 
in s. 17 that on the making of an order of 
adjudication the property shall vest in the 
Official Assignee is express, and there is 
no provision in the Act divesting the pro- 
perty so vested in that Official Assignee 
and transferring itto another Official As 
signee under a later adjudication.” 

At page 126* the learned Ohief Justice 
referred to a case which was decided by. 
the House of Lords and to a passage in Mr. 
Dicey's Conflict of Laws and stated as fol- 
lows: “As observed by Mr. Dicey, citing 
this case, priority depends on the date of 
the adjudication and not on the date of the 
commission of the act of bankruptcy.” 

Then the learned Ohief Justice made the 
following observations with which I en- 
tirely agree: 

“In British India we have not only four 
insolvency jurisdictions under the Presi- 
dency Towns Insolvency Act, but also the 
very numerous jurisdictions under the Pro- 
vincial Insolveney Act, so that cases like 
the present may not infrequently arise. In 
all such cases it should, we think, be re- 
cognised that the vesting depends on pri-' 
ority of adjudication, and that steps should 
at once be taken to annul the prior ad- 
judication whereit is convenient that the 
estate ahould be administered by another 
jurisdiction. Great confusion might ensue 
if competing assignees or Receivers were fo 
have concurrent authority to realise the 
insolvent’s estate independently of one an- 
other, instead of the insolvency being in 
one jurisdiction only at a time and the 
other jurisdictions being required to act in 
aid of 1t, 1f necessary.” 

In my judgment 1n this case, the Official 
Assignee, as I have already stated, should 
have ascertained the material] facts relat- 
ing to the adjudication in Bombay and 
should have taken such steps as he was 
advised and obtained the directions or 
orders of the Court with a view to prevént 
the confusion and difficulties referred to 
by the learned Ohief Justice of Madras, 
which would be caused by the estate being 
administered by competing Official As 
signees, . 

l am ofopinion, thérefore, subject to the 
preliminary point taken by the learned Ady 
— 4Pages of 43 MEd] 
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vocate who &ppeared for the respondente, to 
which I will presently refer, that the learn- 
ed Judge's order of the 13th January, 1925, 
must be set aside. 

The learned Advocate for the respond- 
ents argued that the appellant had no right 
of appeal. 

Section 8 of the Presidency Towns In- 
solvency Act is the section which deals with 


this matter, and it is provided in sub-s. (2) - 


of that section that “orders in insolvency 
matters shall, at the instance of any person 
aggrieved, be subject to appeal, as fol- 
lows 1? 


The questiop is whether the appellant is 
a “person aggrieved” by the order which 
was made by my learned brother on the 
13th of January, 1925. 

In the firat place, it should be noted that 
the appellant was allowed to appear before 
the learned Judge and he is referred to in 
the order as appearing in the capacity of a 
creditor. There was no objection to his so 
appearing. 

It was urged in this Court that he had 
no right to appearand, therefore, no right 
to appeal on the ground that he had not 
flea à proof. . 

There is no finding on this point, and 
the objection was not taken at a time 
when evidence could, have been given, if 
necessary, as to the question of the appel- 
lant’s right to appear. 

Section 40 is the section which deals 
with the right of a creditor to be heard 
by the Court upon an application by the 
insolvent for discharge. am not prepar- 
ed at present to hold that the appellant 
had no right to appear before the learn- 
ed Judge, but I do not think it necessary 
in this case to give any definite decision 
upon the question for the following 
Yeasons : 

There.is no doubt that the appellant is 
& creditor of the firm. It was stated that 
some time or other (the date is not certain) 
the appellant had filed a proof in respect 
of his debt in the insolvency. ` 

If the order of the 13th January, 1925, i 
allowed to stand, in my opinion, it is obvi- 
ous that the right of the appellant to re- 
cover his debt or part of his debt from 

"the insolvent may be seriously affected, as 
I have already pbinted out, by reason of s. 
2 of ihe Presidency Towns Insolvency 

ot. 

I am therefore of opinion that the appel- 
lant is a “person aggrieved" within the 
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meaning of 8. 8 of the Act whether he had a 
right to appear before the learned Judge or 
not and consequently he haa aright to 
appeal to this Oourt. 

The appeal will be allowed and the learn- 
ed Judges order of the 12th January, 1925, 
will be set aside, We give the appellant 
liberty to add the amount of his taxed costs 
in this appeal to his secured debt. 

Rankin, J.—I entirely agree. It is well 
settled asregards the practice under the 
English Acts, which are for this purpose 
repeated in the Presidency Towns Insol- 
vency Act of 1909, that thereis no rule 
that a person to be entitled to appeal must 
have been a respondent below. The test 
whether the appellant is “a person aggriev- 
ed" for the purpose of s. 8 is entirely in- 
dependent of the question whether under 
the particular arrangement (which in Eng- 
land is represented by s. 26, sub-a. (7) and 
the English Bankruptcy Rule 227) which 
in our Act is represented by s. 40, which 
is enlarged by our Insolvency Rule 152, 
he was or wasnot entitled to take part in 
the proceedings before the learned Judge. 

In this case what has happened is that 
two insolvencies have been going on in 
respect of the same firm in Oalcutta and in 
Bombay just as though one set of proceed- 
ings had been in Oalcutta and the other 
set of proceedings had been in Berlin. 
Each Oourt appears to have carried on the 
proeeedings to some extent. This Court 
at the time when the Official Assignee 
presented his report upon the insolvent's 
applieation for discharge had apparently 
done 8 certain amount of administration, 
It got in a list of creditors and it got in 
apparently certain statements as to the 


assets in Calcutta and in Rangoon, but as . 


regards the poeition of the Bombay business 
there was no information as to its assets: 
and it does not appear that any real at- 
tempt was made to administer anything 
except such assets as were not being ad- 
ministered in Bombay. The appellant was 
a creditor in Bombay. He was a secured 
creditor and in the list of creditors which 
was supplied to the Calcutta Assignee his 
name appeared, 

It is true that the insolvent represented 
that he was over-secured and that there 
was, therefore, an assetin the equity of 
redemption. However, the appellant appears 
to have taken no part in the proceedings 
in Oalcutta but at some stage to have taken 
some part—tenderinga proof—in the proceeds 


BE 


- 
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ingsin Bombay. While that was the position 
he was piven notice of the public examina- 
tion and of the application for discharge 
in the Oalcutta proceedings. Apparently 
all the Bombay creditors were given these 
notices, Theappellant apparently think- 
ing that the proceedings with which he 
was concerned were those in Bombay took 
no steps in the matter until a late stage 
when he came to the conclusion that under 
the Presidency Towns Insolvency Act a 
discharge in Calcutta would be a discharge 
from liability provable in insolvency 
and, therefore, would put an end to his 
own claim except in so far as it was against 
the security. Thereupon he appeared be- 
fore the learned Judge and asked for a 
stay and LE NA to raise the question 
whether double bankruptoy under the same 
Aot in India should be allowed to be push- 
ed to this extreme, 

The learned Judge, being doubtless very 
familiar with the habit of creditors who 
have taken no interest in the insolvency 
and given no assistance in the administra- 
tion to come in at the last moment upon 
the insclvent’s application for discharge 
in a state of high excitement wanting to 
begin all over again, very properly looked 
upon the belated application with some 
suspicion. Had he, however, appreciated 
that the case before him was a case ofa 
kind that has never been intended by the 
Act at all, namely, the case of two Oourts 
each claiming to be administering the 
whole assets of the same firm, each claim- 
ing that all the creditors should apply to it 
for,a dividend and each claiming to have 
a right to release the members of the firm 
from all liability in respect of the debts 
provable in insolyency—had he realised 
thah, the learned Judge would, I think, 
have seen that whatever the merits of the 
particular application, it was necessary in 
the interest of the Oourt and in the interest 
of publio order, to have this matter dealt 
with and to refuse to goon with the dis- 
charge. "Uu 

The question now is whether the ap- 
pellant in these circumstancesis a "person 
aggrieved” by an order which purportà to 
release the insolventa from all liability 
from any debt provable in bankruptcy, 
and it 18 said that unless he had tendered 
a proof in this insolvemoy the case-law is 
against him; That is quite true. Where 
the appeal is against an order which mere- 
ly affects the fund applicable for dividend 
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in this Court it is doubtless quite right to 
insist that the appellant should at least 
have tendered & proof before going to 
appeal about the distribution or the quan- 
tum of the fund. 

This case is not to my mind in all fours 
with the case Ex parte Ditton, In re Woods 
(2), cited to us, becauBe here the matter 
may be tested in this way: suppose the 
Official Assignee in Bombay had applied 
to this Court asa “person aggrieved” by 
this order on the ground that its operation 
was to sweep away the Bombay insolvency 
altogether. It must be that he could have 
done so in the interest of the Bombay 
creditors, To my mind, not in his capacity 
as a creditor who has proved in this in- 
solvency, but in his capacity asa creditor 
taking part in the other insolvency the 
appellant has a right to come to this Court 
and to say that the order made by this 
Court i3 one which should not have been 
made. The insolvents actually applied to 
the Bombay Court to terminate its pro- 
ceedings on the ground of theorder of the 
learned Judge. 

With regard to the merits of that order 
I would add that it appears to have been 
an oversight, if not on the part of the 
officers of the Court atleast on the part 
of the Official Assignee, that this applica- 
tion was allowed io e presented at all at 
the time at which it was presented. Apart 
altogether from the fact that the asset of 
the Bombay business had not been dis- 
closed under a proper schedule of affairs 
no proper public examination had really 
taken place. Two of the insolvents have 
not yet undergone public examination. In 
these circumstances, this application ought 
never to have reached the js ned J nce. 
If it could not be stopped in the office, the 
first thing which should have appeared in 
the report of the Official Assignee was 4 


strong objection against its being heard at 
all. 


ANA. Appeal allowed. 
(2) (1879) 11 Oh. D. 56; 40 L, T. 207; 27 W. R. 401. 
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-. PRIVY COUNCIL. 

APPHAL FROM THR Sopramy COURT OF THB 

e STRAITS BHTTLAMBNTS. 

M b July 5, 1926, 
m Present:—Viscount Haldane, Lord 
Atkinson and Lord Darling. 

R. M. K. R.M. SOMABUNDARAM 
OHRETTY- —DnuraNDANTS—À PPRLLANT 


l versus 
M, R.M. V. LL SUBRAMANIAN OHETTY 
—PLAINTIFF—RESPONDBNT. 
Principal and  ageni—Undi agency—Sutt 


the judgment does not t in satisfaction of 
debi. |p. 748, ool. 1.] 

E v. Hamilton (1) and Priestly v. Fernie (3), 
followed, 


The fact that the partiea'to a suit were under the 
Laie Ra aia that the result of suing and boing 
sued in the names of their ive attorneys woul 
be the same as if the princi themselves were par- 
ties litigant is not an error which vitiates a judgment 

y pronounced. [p. 745, 60L1] - f 
A pêk cannot be treated as mere counters 
in the game of litigation. They are serious pronounce- 
ments and w. once pronounced, they cannot bé 
lightly set aside, [ibid] ; 
ere a local representative of a Natiucottai Ohetti 
firm carries on business under the vellasam of the firm 
coupled with his own distinct name, the announcement 
to external world in general is that, whether a 
co-partner with, ora mere agent of, other persons, he 
is to be looked upon asa principal [p, 743, col 3] § 

Appeal from a judgment of the Court of 
Appeal of the Supreme Court of the Straits 
Settlements, dated the 22nd September, 
1924. 

M. Jowitt, for the Aprellant. 


JUDGMENT.1 

Lord Atkihson.—This is an appeal 
from a judgment of the Oourt of Appeal 
of thé Supreme Court of the Straits Settle 
ments, dated the 22nd September, 1924, 
dismissing the appeal of the defendants 
in two consolidated suits against the 
judgment of the Supreme Court of the 
y ii Settlemente, dated the 26th May, 
The principal questions in this appeal 
are whether the respondents (the plaint- 
iff in the oonsolidated suits), are pre- 
cluded from recovering judgment in the 
second suit (vir, Suit 1923, No. 550) by 
reason ofthe judgment recovered by them 
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in the first suit (viz, Suit 1923, No. 120) - 


and whether there was jurisdiction im 


the consolidated suits to set aside the 
judgment in the firet suit (viz, Suit 1923, 
No. 120), 

The appellants and the respondents are 
money-lenders carrying on business in 
Penang; the respondents (plaintiffs) under 
the ve mior mark of M. R. M. V. L. 


and the appellants (defendants) under that , 


of R. M. K. R. M. The defendant firm is 
owned by one Ramaswamy Ohetty, of Pala- 
vangudy, Ramnad District, Southern India. 
It ia the practice for such firms to carry 


on their business through an attorney and, 


agent and to describe and style the firm 
by its vellasam or mark coupled with the 
name of ita Penang agent for the time 
being. Subramanian Ohetty was at ali 
material times the attorney and agent of 
the plaintiff firm and A. N. 8. Somasunda- 
ram Ohetfy the attorney and ageht of the 
defendant firm. 

. The relation in which these attorneys or 
agents, when engaged in & money-lending 
business, stood to their principals, whether 
the latter were individuals or firms, their 
functions and powers, are well and autho- 
ritatively described by.Mr. Justice Barrett- 
Lennard in his judgment delivered in thig 
case in the Court of Appeal on the 27nd 
September, 1924. He said: 

"First, when a local representative of a 
Ohetty firm carries on the business under 
the vellasam (i. e., the letters) of the firm 
coupled with his own distinct name, the 
announcement to the external world in 


general is that, whether a co-partner with, 


ora mere agent of, other persons, he is to 
he looked upon as a principal It is to be 
noted that the vellasam of a firm is not 
ita full style. Next,a local representative 
ofthe type described does not label him- 
self as simply an agent. He regularly sues 
as & principal on mortgage-deeds, bille ‘of 
sale and promissory notes. The.title of his 
co partners or principals to immoveables 
granted in form to him is never abstracted 
or otherwise shown on the occasion of any 
sale or qualified disposition. The rights 
of his principals or co-partners are in truth 


behind the curtain, much to the disadvant- 


age of the Government.” 

Mr. Jowitt contended, in the clear and 
forcible argument he addressed to the 
Board on bebelf of the appellants, that in 
reality in the money-lerding business in 
Penang, the wellasam of a fiim coupled 
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with the name of a local representative, 
whether in fact partner, attorney or agent, 
merely meant to inform the public that 
this named person was then conducting the 
business of the local branch of the firm. 


On the 27th February, 1923, a writ of 
summons was issued in a cause (Suit 1923, 
No. 120) at the guit of M. R. M, V. L. Subra- 
manian Chetty against R.M. K. R. M. 
Somasundaram Ohetty, claiming a sum of 
$7,40,000 described as “balance principal 
of current account,” and “interest from the 
28th August, 1922, to the 27th February, 
1923, at $ 195 per $ 100 per mensem as per 
Chetty'8 current account,” 


The writ was served personally on Soma- 
sundaram Ohetty, who, on the 14th March, 
1933, entered an appearance in person, not 
by Solicitor running thus: 

"Enter appearance for R. M. K. R. M. 
Somasundaram Ohetty..............ssssseeeeses 
Signed R. M. K. R. M. Somasundaram 
Chetty, defendant," 


On the 19th March, 1923, a summons 
was taken out by G. E. Wright Motion, 
Solicitor for the plaintiff, addressed to R. M. 
K. R. M. Somasundaram Chetty, requiring 
the latter to "appear before the Registrar in 
Ohambers on Yriday, the 23rd March, 1923, 
at 11 o'clock in the forenoon on the anaes 
of anapplication on the part of the plainti 
for an order under s, 208 of the C. P. O., 
for leave to sign final judgment against 
the defendant for the sum of $7,798, being 
the amount of balance, principal and in- 
terest, due on current account as endorsed 
on the writ of summons. Notwithstanding 
the appearance entered by the defendant 
in person and costs to be taxed.” 


That application was supported by the 
affidavit of M. R. M. V. Bubramanian 
Ohetty, who ewore that the defendant was 
justly indebted to him (preeumably under 
that description) in the gum of $7,298,00, 
described as being the amount of the ba- 
lance for principal and interest due on 
current account. Then R. M. K. R. M. 
Somasundaram Ohetty, by his Solicitor Mr. 
Lim Oheng Ean, took out a summons for 
further particulars of the plaintiff's claim. 
This summons was supported by the affida- 
vit ofthe defendant, in which he denied 
being indebted to the plaintiff in the sum 
claimed, and further denied ever having 
agreed to pay interest at the rate of $125 
per $100, or that such a yate of interest 
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was payable on Chetty's current accounts. - 
On the 28th March, 1923, an order was made 
by Mr. H G. Sarwar, the Registrar, to the 
effect that the plaintiff was at liberty to 
sign judgment against the defendant for 
thesum of $7,400, with costs, and that the 
defendant was at liberty to defend as to the 
balance. The defendant never did defend 
as to the balance, possibly because he was 
superseded in his office, but the result 
apparently was that in Suit No. 120 judg-. 
ment was signed for the original capital 
sum of 87,400. The person who was the 
principal of the business of which Soma- 


. sundaram was the attorney, was named 


Ramaswamy Ohetty, R. M. K. R.M, being 
his firm 


On the 10th April, 1923, M. R. M. V.L. 
Subramanian Ohetty commenced proceed- 
ings in bankruptcy, founded on his judg- 
ment of the 28th March, 1913, for 87,4 
and costs, by issuing a notice directed 
against Ramaswamy Ohetty and his firm 
R. M. K. R. M., but entitled as against R. 
M. K.R. M. Somasundaram Ohetty, and by 


.& bankruptcy petition dated the 15th May, 


1923, sought to get a receiving order and 
an order of adjudication against Rama- 
swamy Chetty. There could be no more 
effectual way of treating the judgment in 
Suit No, 120 as a valid judgment than thua 
making it the basis of bankruptcy pro- 
ceedings. On the 18th June, 1923, Mr. 
Justice Sproule, by his order, set aside this 
bankruptcy notice on the ground that the 
service of it was defective. The plaintiff 
entered an appeal against this order, but 
did not prosecute the objection. The plaint- 
iffin the Original Suit No. 120 then issued 
a fresh bankruptcy notice against R. M. 
K. R. M. Somasundaram Ohetty, but had 
it directed against Ramaswamy and his 
firm, and obtained an order for substitu- 
tion of service of the notices on Rama- 
ewamy's attorney in Penang. 

The application was one to set aside 
this bankruptcy notice on the ground (inter 
alia) that the judgment of the 2sth March, 
1923, (i.e, Buit No. 120), upon which the 
bankruptcy notice was based, was a judg- ^ 
ment against Somasundaram Ohetty, and 
not against the firm R. M. K. R. M or its 
sole proprietor, Ramaswamy Ohetty. On 
the 13th July, 1923, by an order of that 
date, Mr. Justice Sproule dismissed this 
application. On appeal the Court of Apptal 
allowed the appeal, reversed the order of 
Mr, Justice Sproule of the 13th July, 1923, 


pa 


ta 
Bat aside the order allowing substituted 


service of the bankruptcy notice, and de-: 


clared that Ramaswamy Ohetty had not com- 
mitted any act of bankruptcy. The import- 
ance of these bankruptcy proceedings lies 
in this, that the foundation on which they 
were based is the judgment signed in Suit 
No. 120 for the capital sum of $7,400, and 
the persistent effort of the plaintiff in that 
suit has been to enforce that judgment as 
a valid and binding legal adjudication. 
There could be no more emphatic way of 
asserting its validity. ; 

On the*b5th September, 1923, an action 
was commenced by a specially endorsed 
writ of summons in Suit No. 550, by the 
firm M. R. M. V. L. against the firm R. 
M.K.R.M., claiming to recover not only 
the principal sum of $7,400, for which a 
judgment had been y recovered in 
Suit No. 120, but interest caloulated at 
$125 per $100 per mensem, amounting in 
the whole to $8,37,640. Ramaswamy, who 
carries on business at Penang under the 
mark R. M. K. R. M., entered an appearance 
and required a statement of claim to be 
delivered tohim. A summons was, on the 
17th September, 1923, taken out by the 
plaintiff firm under s. 208 of the C. P. O., 
requiring the parties concerned to appear 
before the Registrar in Chambers st 10 
o'clock on the morning of the 24th Sep- 
tember, 1923, on the hearing of an appli- 
cation on the part of the plaintiff, calling on 
the defendant firm to show cause why 
final judgment should not be entered 
against them for the sumof $8,37,640 being 
the amount endorsed on the writ for 
balance of principal and interest on current 
account and further interest and costs. 
This summons was supported by an affida- 

vit made by Subramanian Ohetty desorib- 

ing himself as attorney of the plaintiff 
firm who proved the debt claimed. This 
summons was opposed on an affidavit of 
one 8, B. Subramanian Ohetty, who des- 
cribed himself as the attorney of R. M. K. 
R. M. Ramaswamy Ohetty. The deponent 
denied that the defendant firm was indebt- 
ed to the plaintiff in the sum of $8,37,640, 
or any part thereof, and then added the fol- 
lowing statement :— 

“Lam informed and verily believe that in 
Buit 1923,*No. 120 the said M. R. M. V. L. 
Subramanian Chetty, the attorney of the 
plaihtiffs above named, sued the said R M, 
K. R. M. Sdmasundaram Ohetty in person 
claiming a sum of $7,400 (besides inter- 
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est thereon) as the balance of principal due 
from him on current account and on the 
28th day of March, 1923, recovered a judg- 
ment for the said sum of $7,400 and 
costs personally against R. M. K R. M. 
Somasundaram Chetty and that proceed- 
ings to enforce the said judgment’ were 
issued against the said R. M. K. R M. 
Somasundaram Chetty. In this action, the 

aintiffs claim the same amount of $7,400 

esides interest thereon) as balance of 
principal due to them on the same current 
account and seek to recover another judg- 
ment on the same claim against the de- 
fendant firm. 

“T am advised and verily believe that the 
defendants have a good defence to this 
action.” 

By summons dated the 17th September, 
1923, the plaintiffa applied for judgment in 
the Suit 1923, No. 550. Upon the hearing 
of the summons the Registrar gave leave 
to defend. The plaintiffs appealed to the 
Judge against the order giving leave to 
defend, and on the lat October, 1923, issued 
a summons in Suit No. 120 for an order 
that the judgment in that suit be set aside 
on the ground, as stated in the summons, 
“That it has been held by the Oourt of Ap- 
p (in the bankruptey proceedings) “to 

e judgment against Somasundaram Ohetty 
personally which the plaintiff never asked 
for andon which there was no adjudication.” 

On the 5th October, 1823, a summons 
was taken out by the plaintiff's Solicitor 
who was also the Solicitor of A. N. 8. 

omasundaram Ohetty, who had been the 
attorney of the defendant firm in Penang 
until May, 1973, when his power-of-attorney 
was cancelled) requiring the parties inter- 
ested to appear before the Oourt in 
Ohambers on the 8th October, 1923, on the 
hearing of an application on the part'of 
the plaintiff foran order that Suit 1923, 
No. 120, between M. R. M. V. L Subra- 
manian Ohetty and R.:M. K. R. M. Soma- 
sundaram Ohetty might be consolidated 
with Suit 1923, No. 550, and that the actions 
might thenceforth be carried on as if 
they were one action, and that all neces- 
sary and proper directions might be given 
as tothe conduct and carriage thereof, and 
that the costs of the parties in the actions, 
including the costa of that application, 
might be costs in the consolidated actions. 
The application was adjourned into Court 
for argument and came on for hearing on 
the Sth October, 1923, before Mr. Justice 
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Sproule who granted the application asked 
for, that Suite No. 120 and No. 530 should 
be congolidated and be thenceforth carried 
on as one suit. But strange asit may ap- 
pear, while these proceedings for the con- 
Solidation of the two suits were taking 
place, the earlier proceedings were also tak- 
ing place, first, &n application by the 
plaintiff in Buit No. 120 to set aside the 
judgmens signed in that suit, and, second, 
an appeal by the plaintiff in Sait No. 550 
from an order of the Registrar made on the 
24th September, 1923, granting the defend- 
ant liberty to defend. The questions in- 
volved were fally argued on three occasions, 
and it was ultimately ordered that the 
summons and appesl should stand for judg- 
ment, and same standing for judgment it 
was, on the 12th October, 1923, ordered 
that the appeal should be dismissed and 
be dealt with on the trial of the consoli- 
dated actions,and that the costa be reserv- 
ed to the trial. So that not only is the 
impeached judgment made the 
active bankruptcy proceedings but its exist- 
ence is prolonged until the termination 
of the consolidated actions, and its validity 
is to bein that suit determined, 

L3gal judgments cannot be treated as 
mere counters in the game of litigation. 
They are serious pronouncements, for the 
most part by the judicial officer of the 
State, touching the rights or disputes of 
subjects, bringing home to those subjects 
what the rales of justice required and are 
enforceable, if need be, by the forces 
of the State. Moreover, when once pro- 
nounced, they cannot be lightly set aside. 

It may perhaps be (there is no proof of 
it) that the parties to Suit No. 120 were 
under the impression that the result of 
suing and being sued in the names of 
their respective attorneys of their respec- 
tive firms (their principals) would be the 
same asif the firms themselves were the 
parties litigant, but that is not the kind 
of error, if it be an error, which vitiates 
a judgment regularly pronounced. Oer- 
-tainly itdoes not suggest that this error 
existed when one sees the judgment. 

Toe statement of claim in the consoli- 
dated &otions was delivered on the 16th 
November, 1933, and the defence of Rama- 
awamy Ohetty was delivered on the 6th 
Dasember, 1923. Ths firstisa very leng- 
thy dosument; but the following facts are 
not really in controversy: first, the causes 


of action in Suite Nos, 120 and No, 590 
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are the same—a debt of 87,400 owed to the 
same , & balance on current account 
(the fact that intersat was claimed in the 
latter suit cannot alter matters). Second, 
that the judgment in Suit No. 120 only 
bound Somasundaram, the atterney of the 
firm R. M. K. R. M., personally. Paragraphs 
Nos. 28 to 31, inclusive of the statement 
of claim, containapparently the only com- 
ments which, it is alleged, tend to show 
that the plaintiff, in instituting the suit, 
was mistaken, or misled, or fell into error, 

It is stated that the people in Penan 
knew well the meaning of R. M. K. R. M. 
Somasundaram Chetty and knew that all 
transactions effected in his name were 
transactions with, and were binding on, 
the firm, and were not personal transactions 
of the attorney. This is precisely what the 
Ohief Justice has held is not the position, 
It is then averred that Ramaswamy Chetty 
held out A. N. 8. Somasundaram Chetty as 
his authorised agent and attorney to do 
business on behalf of his firm, and that 
Ramaswamy authorized his attorney to 
open the accounts which resulted in the 
debt sued for. In the statement of claim 
it is averred that R. M. K. R. M. Rama- 
swamy Ohetty and A. N. 8. Somasundaram 
Chetty were not joint contractors, nor was 
the latter a partner in the firm R. M. K. 
R. M. and the judgment signed sub 'no- 
mine R. M. K. R. M. was not a bar to 
judgment being given against R. M. K. R, 

Ramaswamy Ohetty ; that the judgment 
dated 28th March 1923, i. e., the judgment 
in Suit No. 120, was bad and void in law 
and should beset aside; that this.judg- 
ment was not and was never intended to 
be signed against A. N, S. Somasundaram 
Ohetty personally, or against anyone ex- 
cept the firm R M. K. R. M that A, 
N. 8. Somasundaram Chetty is a person, 
but R..M. K. R. M. is merely a trading 
name and has no personal existence at all; 
that A N. 8. Somasundaram Ohetty is a 
person and was not sued as a defendant 
in that guit, and he is not bound by it, 
Most of these averments are flatly contra- 
dicted by the documents in the case. Soma- 
sundaram Ohetty was sued in- the case ag 
R. M. K. R. M. Somasundaram Chetty, 
which on the admitted facts means that. 
this latter person was attorney or agent 
or partner of the firm indicated by the 
letters R M, K.R. M. That is abondant: 
ly proved. . 

These two judgments which were signed 
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in Suits No. 120 and No. 550 were both 
based on the same cause of action one 
directed against the agent of a firm and the 
other &gainst the firm itself and cannot in 
law co-exist in valid and effective force. In 
Kendall v. Hamilton (1) the Lord Chancellor 
stated with fullness and characteristic 
accuracy the law upon this point. At page 
514* he says: - 

“Now, I take it to be clear that, where an 
agent contracts in his own name for an 
undisclosed principal, the person with whom 
he contracts may sue the agent, or he may 
sue the princjpal, but if he sues the agent 
and recovers judgment, he cannot after- 
wards sue the principal, even although the 
judgment does not result in satisfaction of 
the debt.” 

If any authority for this proposition is 
needed, the case of Priestly v. Fernie (2) 


may be mentioned. The reasons why this 


must be the case are, their Lordships think, 
obvious. 

It would be clearly contrary to every 
principle if acreditor who has seen and 
known and dealt with and given credit to 
the agent should be driven to sue the 
principal if he does not wish to sue him, 
and, on the other hand, it would be equally 
contrary to justice that the creditor, on 
discovering the principal who really has 
had the benefit of the loan, should be pre- 
vented from suing himif he wished to do 
so. But it would be no less contrary to 
justice that the creditor ahould be able to 
sue first the agent and then the principal 
when there was no contract and no inten- 
tion of any of the parties that he should do 
Bo. Again, if an action were brought and 
judgment recovered against the agent, then 
the agent would havea right of action for 
indemnity ageinat his principal, while if 
the. principal was liable also to be sued he 
would be vexed with a double action. 
Farther, if actions could be brought and 
judgments recovered against the agent and 
afterwards against the principal there will 
be two judgments in existence for the 
same debt or cause of action. They might 


not necessarily be for the same amounts,’ 


and there might be recoveries had or liens 
and charges created by means of both, and 
there would be*no record on the face of 
D (1878) 4 A O. 504; 48 L. J. O. P. 705; 41 L. T. 
418; 28 W.R 97. 
. (3) (1863) 3 Had O. 977; ML. J. Ex. 172; 13 W. 
B. 1089711 Jur. (N. &) 813; 13 L. T. 208; 159 B. R. 
820, 140 R. R. 798. 
* 


Page of (1878) 4 A. O,—[Rd.] 
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the judgments, or any means short of a 
fresh proceeding, of showing.that the two 
judgments were really for the same debt 
or cause of action, and that satisfaction of 
one was or would be aatisfaction of both. 

The case of King v. Hoare (3) was a 
proved of by the Lord Ohancellor and Lords 
Hatherley, Penzance, O' Hagan, Selborne, 
Blaskburn and Gordon, and applied by 
each to the facts of the case, with the 
exception of Lord Penzance, who held 
that the rule laid down in King v. Hoare 
(3) was only arule of law, and that since 
the Judicature Act of 1873 the rule of 
equity as to such matters had superseded 
the law. The other noble Lords de- 
livered judgment in practical agree- 
ment with that of the Lord Ohanoellor, 
and it was decided that an action and 
judgment against two persons who had 

orrowed money from the plaintiffs (though 
the judgment be unsatisfied) constitute a 
bar to another action brought by the same 
plaintiffs against a third person who was 
afterwards discovered to have been interest- 
ed a3 a partner with the two debtors in 
the business for the purposes of which the 
money was borrowed. In Vol. 1, page 209, 
of Halsbury’s Laws of England, in para, 445 
one finds a paragraph supported by the 
authorities referred to which expresses ac- 
eordingly the law on the point. It rung 
thus: 

"Where, however, the other contracting 
party, whether in ignorance of the princi- 
pal's existence or not, obtains a judgment 
against the agent, Kendall v. Hamilton (1), 
or though he knows at the time when the 
contract is made or discovers afterwards 
who the real principal is, electa to look to 
the agentto the exclusion ofthe principal 
the principal is discharged from liability 
and his liability cannot be revived, such 
eleotion is conolueively proved by obtaining 
judgment against the agent even for part 
ofthe claim. Dunn v. Newton (4), Addison 
v. Gandasequi (5), Priestly v. Fernie (2), 
Paterson v. Gandasequi (6) and Morell Bros., 
Ld v. Earl of Westmoreland (7)." 

It may possibly be, but it is not proved 
in evidence, that the plaintiff in Suit 


(3) 1844) 13 M. & W. 494; 8 D. & L. 3823; 14 L. Ji 
Ex 29,8 Jur. 1127; 153 E. R. 208; 67 R.R 654. 

d) 1 Oab. & E. $18. 
G (1818) 4 Taunt 574; 18 R. R. 689; 198 E. R. 


5i 
(8) Ern T mM ae 768; 13 R. R. 308. 
(7) . 0. 11; A B, 93; 20 T. 

38; 52 W, B. 355; 89 L. T. 713, RE 
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No. 120, the attorney, agent or partner of 
or in the firmof M. R. M. V. L., was under 
the impression that he could obtain a 
judgment for $ 7,400 against the defend- 
ant the attorney, agent or partner of or in 
the firm of R, M. K. R. M. which would 
not merely be a personal judgment 
against the attorney or agent but a judg- 
ment against the defendant attorney's firm. 
If the plaintiff attorney was under that 
impression it was wholly due to his ignor- 
ance of the law, and it is because he insti- 
tuted and prosecuted to judgment Suit 
No. 120 in that state of ignorance that he 
or his principal now claims to have 
this judgment set aside. No fraud was 
practised upon the plaintiff in that suit, 
or his principal; no falae representation 
was made to them; no inducement held out 
to the agent to sue in the way he did; and 
no misleading steps were taken or acts 
done with the consent of the defendant 
attorney or his principal It appears to 
their Lordships that the claim to have this 
judgment set aside resembles very much 
the case of a litigant who, with erroneous 
and exaggerat 
brings an action to enforce those righta as 
he understands -them and is beaten because 
the Judge comesto a wholly different con- 
clusion as to the extent of those rights and 
directs judgment to be entered against 
him, and then the defeated litigant applies 
to have this judgment. set aside because 
he had mistakenly formed an extravagant 
opinion of bisown rights which miala hin 
into litigation. 

. It ie, of course, open to the plaintiffs, 
both attorney and principal, to bring an 
action to have the judgment entered up in 
Buit No. 120 set aside. They do not take 
that course; they apparently want to have 
it set aside by motion. It is not necessary 
to cite on this point any authorities in 
addition to Ainsworth v.. -Wilding (8). 
Romer, J., in giving judgment in that case, 
said at page 676." 

. . “The Court has no jurisdiction, after the 
judgment at the trial has been passed and 
entered, to re-hear the case. Formerly the 
Court of Chancery had power to re-hear 
cases which had been tried before it even 
after the decree had been entered, but that 
is not so since the Judicature Acts. So 
far as Lam aware, the only cases in which 

(8) (4808) 1 Ch. 673; 65 L. J. Oh. 433; 74 L. T. 193; 
44 W. R. 540. ` 


1896) 1 


SOMASUNDABRAM OHHTTY t, SUBRAMANIAN CHATTY, 


notions of his rights, - 


747 


the Court can interfere after the passin 
and entering of the judgment are these...(1 
where there has been an accidental slip in: 
the judgment as drawn up, in which case 
the Court has power to rectify it under 
O, XXVIII, r. 11; and (2) where the Court 
itself finds the judgment as drawn up does 
not correctly state what the Oourt actually 
desided and intended. " 

He points out that he is not dealing with 
cases where the Court acts with the con- 
sent of the parties. Cotton, L. J., in In re 
Swire (9) said : 

"|t is only in special circumstances -that 
the Court will interfere with an order 
which has been passed and entered, except 
in cases of a mere alip or verbal inaccuracy, 
yet in my opinion the Court has jurisdic- 
tion over its own records, and if it finds 
that the order as passed and entered con- 
tains an adjudication upon that which the 
Court in fact never has adjudicated upon, 
then, in my opinion, it has jurisdiction which 
it will, in & proper case, exercise to correct 
its record, that it may bein accordance with 
the order really pronounced." 

Lindley, L. J., said: 

“Tf it is once made out that the order 
whether passed and entered or not does rot 
express the order actually made, the Court 
has ample jurisdiction to set that right, whe- 
ther it arises from a clerical slip or not." 

And Bowen, L. J., eaid: f 

“An order, as it seems to me, even when 
passed and entered, may be amended by 
the Court so as to carry out the in- 
tention and express the meaning of the 
Court at the time when the order was made, 
provided the amendment be made without 
injustice or on terms which preclude in- 
justice. f 

These authorities may not directly apply 
to the present case, since it is not contend- 
ed tbat the form ofthe judgment in Suit 
No, 120 is diferent from what? it was in- 
tended to be. The weakness of the re- 
Bpondent's case appears to their Lordships 
to consist mainly in this, that there is no 
evidence whatever that Subramanian Ohetty 
was under any mistake or misconception 
whatever in instituting Suit No. 120, as.to* 
the form in which it was instituted, neither 
was there any evidence that the two attor- ` 
neys believed that their two principals were 
by their description made parties litigant 
to the suit. | . 
sd (1885) 30 Ch. ID. 339; 53 L. T. 205; 38 W, R, 
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Their Lordships are, therefore, of opinion 
that the order appealed from was erro- 
neous and should. be set aside, and that 
judgment should be entered for the appel- 

nte with costs here and below, and they 
will humbly advise His Majesty acoord- 


ingly. 
A. N, å, Appeal allowed, 


RANGOON HIGH COURT. 
SHOOND sOIvIL ArPBíALnL No. 448 or 1925. 
“April 29, 1922. 
Present:—Mr. Justice Duckworth. 
R, M. K. S, FIRM—PLAINTIFFS—ÀPPBLLANTS 


versus 
MAUNG BA GYAW —DsFBNDANT 
—RHB6PONDENT, : 
Master and servant —Clerk of Chetty firm appointed 
to manage lands—Power to —Master's ability 
for acts of servant. A 
A serrant or clerk can bind his master by an act 
committed in the course of his service and for his 
master’s benefit, even though no express command or 
rivity of the master can be proved, when the master 
Las put him in his place to do that class of acts. | 
Barwick v. Bnglish Joint Stock Bank (1) and Dina 
Bandhu Saha v. Abdul Latif Molla (2), relied on. 
The clerk of a Ohetty firm appointed to deal gene- 
rally with the firm’s landsand who has spoken and 


acted as the local managot of such lands has authority 
to lot out the lands and thereby to bind his master. 


Second appeal against the decree of 
the District Court, Bassein, in O. A. No. 112 
of 1925. 

Mr. Halker, for the Appellante, 

Mr. Shan, for the Respondent. 

JUDGMENT.—This is an_ appeal, 
which lies only under s. 100, C. P. O., the 
two lower Courts having come to concur- 
rent findings. 

The facts of the case, in brief, are, that 
the plaintiff-appellant Ohettyar firm who 
work in Bassein, but keep a clerk, Supaya, 
at Kangyid&ung some distance away, had 
let out their paddy land at Kangyidaung 
to the respondent-defendant for some years. 
The annual rent amounted to 520 baskets 
of paddy. Then, in March, 1925, the plaint- 
iff firm suddenly let the land to one Mg. 
"Tun Myat, at the same rental, and in April 
sent the defendant respondent notice to 
vacate the sgid paddy land. As the de- 
fendant did not vacate the land the appel- 
lant Ohettyar firm brought this suit for 
ejeotment.. The defendant inter alia plead- 
ed that he had been accepted as tenant 
for the season 1925-1926, and that the notice 
came too late, inasmuch as he had already 
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made preparations on the land to cultivate 
it, Both the lower Oourts found that the 
defendant could not be ejected, since 
Bupaya the clerk at Kangyidaung had 
accepted him as the firm's tenant for 1025- 
1926, : 

Mr. Halker's chief ground of appeal on 
behalf of the appellant, in fact the sole 
grounds which he argued or pressed, are 
that there ia no evidence that Supaya, who 
denies letting out the land to defendant- 
respondent, had any authority to let out the 
land, or that he had acted in such a man- 
ner in other cases, 

Upon these grounds l shall not interfere 
with the decision of the Courts below. 
Supaya himself in his evidence speaks ina 
manner which shows clearly that he con- 
sidered himself the local agent of the firm 
for dealing generally with the land for 
letting it out. Moreover, there is evidence 
on the record, given by the Inspector of Land 
Records, and Headman, which shows equally 
clearly that Supaya spoke, and acted as 
the agent of the firm. Kyaw Zan Win's 
evidence proves that Supaya did let the 
land for 1925-1926, to respondent. There 
is other evidence to this effect also. Legal- 
ly, in such circumstances, I think that 
Supaya could bind his master, The case of 
Barwick v. English Joint Stock Bank (1) 
leaves-no doubt in my mind that a servant 
can bind his master by an act committed 
in course of his service, and for his master's 
benefit, even though no express command 
or privity of the master can be proved, 
when the master has put him in his place 
to do that class of acts. This decision was, 
with limitation, approved in the case of 
Dina Bandhu Saha v. Abdul Latif Molla 
2). 
| )rhen there is the evidenoe given by the 
plaintiffs own witness Maung Po Saing 
that when defendant spoke to plaintiff 
about his leasing the land to another man 
the plaintiff promised that he would try 
to recover the léase, but otherwise stated 
that he could not help the defendant. 

I consider that there was enough evidence 
upon the record to indicate that the clerk 
Supaya was the local manager of the plaint- 
iff firm’s paddy lands, and that he had, 
for the purposes of this case, authority to 
let out the land; and thereby to bind his 


(1) agan 2 Ex 359 at p. 265; 36 L, J. Ex, 147; le 
L. T. 461; 15 W. R. 877 

(2) 68 Ind. Oas. 439; 27 O. W. N. 18; 50 O! $58; 
A, L R.1923 OaL 157; 39 O. L. J, 390, 
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master. Notonly go, butthereis sufficient No.5. The proceedings were for a declara- 
evidence that he did let out the land to the tion of title and for possession. f 


defendant-respondent for 1925-1926. On the 7th July, 1893, Musammat Fatima 
The appeal is, therefore, dismissed with and her husband had executed a mortgage 
coeta É charging some of the properties belonging 
A. NL A. Appeal dismissed. to them fora debt due to the predecessors- 


mE in-title of the appellants. The properties 
SHORE. BOUE yo ies in His 
mortgage-deed. ong them was what 
PRIVY COUNCIL. was Kanan bed as follows:— 
APPHAL FROM ÀJMER-MHkWARA. One Bungalow No. 5, with out-houses, and 
October 19, 1926. the land of the compound connected with 
Present :—Viscount Haldane, Lord the bungalow situate in Qasba Dargah 
Darling and Ohief Justice Anglin. Khaja Sahib, Ajmer, which has fallen to 
Dewan Bahadur Seth UMED MAL the share of Musammat Fatimae Begum, 
AND OTHERS— PLAINTIFFS —APPALLANTS alias Badshah Begum, by partition— 
versus East.—Land of Isar and Nihal Mali. 
OHAND MAL—DRBFBNDANT—HRBSPONDBNT. West,—Road compound of the bungalow 
O P, C. (Act V of 1908), 8 115 ja ane of Rev. Gray. 
ing nein rary ciment seit- Burden of proof South—Land of Tsar and Nihal Mali. 
ii yaapa Pit by purchaser under mortgage North.—Lgnd and Baori of Fatima Begum 
a ol ony whether m included wn mortgage alias Badshah P 3 : 
T ? essary On 27th March, 1 the predecessors-in- 
r to recover 2 s f h 
by te rat for Tewsssion + A ME byshow- title of the appellants instituted a suit on 
ing dam in that Olt£hose in possession. [p. 760, cols. the mer ease, cre a decree es d in ve 
: ; We ; us orm. ere was a subsequent appli- 
e do lah piara ve Joris ole one cation for execution of the decree by sale, 
wines it decides a case ithe alsonce of a necessary andat the Court auction-sale the decree- 


party. [p. 750, EET) : . ü holders purchased two of the properties 
salt insti ted vy chaser in execution 1 i 1 1 
di decree on a mortgage, for declaration scution mortgaged, including what was misdescrib- 


weoasign against posseamin ed as to ita number but was really Bunga- 

en Weston was whether th m. z had in. low No.5, with the out offices and com- 

madeg the properties in them gage dee : pound- belonging to it. The purchasers 
Held, that mortgagor der the ciroum- were put in possession, 

stances a necessary party io ihe &it and a decision B No. 5 is ah h 

of the suit in his absence wasa Dierjally i ungalow No. 5 is shown on the map of 

exercise of jurisdiction. [ibid] the neighbourhood which was admitted in 
Appeal from the decree oh the Ohief these proceedings, as Plot No. 1594. There 

Commissioner, Ajmer-Merwara\reversing are five other parcels, numbered on this 


that of the District Judge, Ajmer. ` map 1592, 1599, 1588, 1600 and 1601, measur- 
Messrs, George Lowndes and E. b.Raikes, ingin all over 15 bighas. These belonged 
for the Appellants. to Musammat Fatima, as well as other plots 


Messrs. A. M. Dunne and S. Hyat for to which she was entitled jointly, and her 
the Respondent. N interest in which was not included in the 
JUDGMENT. |. mortgage. 

Viscount Haldane.—Tbis is an a In 1907 the appellanta instituted a suit 
peal from a decree of the Chief Oommis for pre-emption of these five parcels, but 
sioner, Ajmer-Merwara, in his revisional ‘qyestions having arisen as to the title ofa 
jurisdiction, which reversed a decree ofthe ird party this suit was withdrawn, with 
Court of the District Judge. The latter leve to institute a fresh suit. 
had confirmed a deorea-2f-th a Binbordinate 4.9 present suit was commenced on 27th 
Judge at Ajmer disc eng a suit institut- Nov&jper 1910, in the Court of the Sub- 
cd dn Kia Court PY e appellants. The onus Judge of Ajmer, by the appellants 
gubjeot-mgt^: OF SAS ide 153 bighas of against«he respondent, who claimed to be a 
tend, E v ; is agreed, belonged original- purchase. from the third party, and inst 
j, , Be Haji Mohammed Khan, andat his tenant. Among the issues raised was 
4% death h devolved on his daughter, whether the mj, was defective because of 
one baia ban ot along with non-joinder of erties, On 24th November, 

ow in the suit Bungalow 1915, the Subordinate Judge, after trying 


J 


ho 
the suit, made a decree in favour of the 
appellants’ claim to the five parcels. He 
examined the arbitrators award, under 
which Musammat Fatima’s share in her 
father’s estate was ascertained, and came 
to the conclusion that the land in dispute 
was not described in the award, merely 
because it had been treated as attached to 
Bungalow No. 5. He held accordingly that 
it must be taken to have been included in 
the general description of the property 
mortgaged. No doubt is raised that the 
disputed land was awarded to Musammat 
Fatima, but the question whether that land 
was inclided by her in the mortgage she 
made is quite a separate one. The Dis- 
trict Judge of Ajmer, before whom the case 
was brought by the respondent on appeal, 
took the same view as the Subordinate 
Judge. He construed the parcels in the 
mortgage-deed as including the bighae in 
* controversy. 

An attempt was made by the respondent 
to obtain a submission of the questions 
raised to the High Oourt of Judicature for 
the North-Western Provinces. This appli- 
cation was ruled out by the District Judge. 
Finally, an application for revision, under 
the joint operation of s. 115 of the O. P. O., 
and the Ajmer Oourts Regulations of 1877, 
was made to the Chief Commissioner of 
Ajmer. The effect of s, 115 is that the 
High Court, or in the case of Ajmer, under 
the Ajmer Regulations, the Court of the 
Ohief Commissioner, may call for the record 
of any case which has been decided by any 
Court subordinate to it and in which no 
appeal lies; and if it appears (a) to have 
exercised a jurisdiction not vested in it by 
law; or (b) to have failed to exercise a juris- 
diction Bo vested; or (c) to have acted in 
` the exercise ofitas jurisdiction illegally or 
with material irregularity, it may make 
such order in the case as it thinks fit. In 
the preeeht case itis common ground that, 
so faras any simple question of fact was 


concerned, the jurisdiction of the Ohief/ 


Commissioner to entertain an appeal wo’ 
held to be excluded. For as the questi? 
of what the parcels in the mortgage-ced 


included, the two lower Courts wer 1 ' 


agreement, so that to this extent no/PP°® 

would lie, The Ohief Commission! 20W- 
ever, looking at the boundaries opthe map 
and comparing them with the ,«escription 
i the mortgage, was of opini« that it was 
mposeible,as matter of lgm, to reconcile 
jhese, This suit was oner possession, in 
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which the plaintiff had to recover by the 
establishment of his own title, and not by 
showing flawsin that of those in posses- 
sion. As the result, the Ohief Commis- 
sioner, in the exercise of his power under 
8. 115, dismissed the appellants’ suit, revers- 
ing the decree of the Coura below. 
Although the point was not very distinct- 
ly dealt with, their Lordships think that 
there was jurisdiction in the Chief Commis- 
sioner to entertain the proceedings for 
revision. So far as they are at liberty to 
deal with the point as-to descriptions and 
parcels, they have arrived at the same con- 
clusion as the Chief Commissioner, who 
has sufficiently expressed the reasons 
which haveinfluenced them in coming to 
that conclusion. But the real question is 
whether there was jurisdiction to get so far 
and review what, in certain aspects at all 
events, was a decision on & ques) on -of fact, 
Their Lordships are of opiniod that s, 115 
of the O. P. O. conferred suai jurisdiction 
under the circumstances of tis case, They 
think that the respondent was entitled to 
apply for a review on th. ground that the 
lower Courts acted in th’ exercise of their 
jurisdiction with mater&l irregularity with- 
in the meaning of s.,X9 (c) of the O. P. O, 
The suit was one ir Which the plaintiffs 
claimed the bighas à dispute under a mort- 
gage from Musamiat Fatima. They agked 
or a declaration?f title and for possession, 


- and justice regured that they should have 


made Fatima’ defendant. The main ques- 
tion was whther she had included the 
bighas in ,àe mortgage-deed. In their 
Lordshipe'view it is tar from clear that 
under th/terms of the deed she did. There 
are suip Of a class in which a decree of this 
kind right possibly be made in the absence 
of t5/mortgagor for what it is worth. But 
the: Lordships are of opinion that the pre- 
set is not a suit of such a class, The 
wry questionis whether Fatima ever con- 
‘eyed the bighas to the alleged mortgagees, 
and it wasa material irregularity to decide 
isin the absence of herself. ‘Under' the 


circumstances, the Chiet Commissioner had 


the powor-to maku mew. order in the 
88 he thought fit. O8 consi datation o Ethe 
mortgage-deed and the vigonge Bo dus 
held that the appellants, on ~m as plain 
iffs, in ejectment the burden one ra 
have failed to make out their title S By, 
Lordships agree with him in thinkin Ir 
the suit ought to be dismissed. The 
agree, also, with his direction as to costa, 


[99 I. O. 1957] 
“but they think that the respondent is entitl- 
‘ed to have the costs of this appeal. Accord- 
‘ugly, they will humbly advise His Majesty 
that this appeal should be dismissed with 
costs. 


AN. A, Appeal dismissed, 


LAHORE HIGH COURT. 
Ssoonp CIVIL APPHAL No. 1358 oF 1925. 
February 10, 1926. 
Present:—Mr. Justice Addison. 
JIWAN MAL-—PLAINTIFR— A PPBLLANT 


veraus 
LAOHHMAN DAS—Daraxpant— 
RBSPONDBNT. 

Defamation—Privilege—Irrelevant remark rolun- 
tarily made by party not privileged, 

A defamatory statement made by a party toa suit 
which is irrelevant to the matter of inquiry and not 
called for by the presiding officer's question is not 


privileged. , 
Ali Khan v. Malik Yaran Khan (1), distinguished. 

Second appeal from the decree of the Dis- 
trict Judge, Gurdaspur, dated the 28th March, 
1945, reversing that of the Sub-Judge, 
Second Class, Gurdaspur District, dated the 
25th August, 1924, ' 

Dr. Nand Lal, for the Appellant. 

Babu A. C. Chatterjee, for the Respond- 


ent. 

' dUDGMENT.- In 1922 a Gurdaspur 
Munsif was trying a small suit between 
Lachhman Das and Girdhari Lal On the 
22nd March, 1922, he suggested a compro- 
mise and to this Lachman Das replied as 
followa:— 

“A compromise cannot be effected as 
Jiwan Mal (who had got nothing to do with 
the suit) stands in the way. He has looted 
the whole of Dinanagar and gets false cases 
set up." This Jiwan Mal is a Municipal 
Commissioner of Dinanagar and when he 
came to hear what had been said he pro- 
secuted Lachhman Das under.s, 500 Indian 
Penal Code, and Lachhman Das was fined 
Rs. 200. Jiwan Mal has now sued Lachhman 
Das for damages smounting to Rs. 2,z00, 
and has obtained a decree from the Court 
of first instance for Rs. 200, together with 
costa amounting to Re. 180. Lachhman 
Das appealed in the Oourt of the District 
Judge, and Jiwan Mal lodged cross-objec- 
tions claiming an additional sum of Rs. 300. 
The District Judge accepted the appeal on 
p plea not clearly taken in the first Oourt 
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and not put in issue. The District Judge 
held that the words complained of were 
uttered by a party during the trial of a 
suit, and that the lawin the Punjab follow- 
ed the law in England in this respect, and 
that a civil suit for damages did not lie, 
though, of course, there is ample authority 
that so far as a criminal prosecution is 
concerned, the Indian Penal Code applies 


-and not the law in England. The ruling 


followed was Ali Khan v. Malik Yaran 
Khan (1). 

The plaintiff has appealed in this Court 
against the decision of the District Judge 
while the defendant has filéd cross objec- 
tions claiming his costs which were not 
allowed by the District Judge. 

The principal point argued before me 
was that it could not be held that the alleg- 
ed statement wes made by Lachhman Das 
in his capacity asa party to the civil suit 


“between himselfand Girdhari Lal. It was 


claimed that it was a gratuitous statement 
and had got nothing to do with the suit 
and that, therefore, it could not be consider- 
ed to be a statement made in the course of 
a suit. It was not recorded by the Munsif 
and it was made to him when he suggested. 
that such a petty suit might be compromis- 
ed. It was totally irrelevant, and in my 
opinion, it cannot be held that it was made 
by Lachhman Das as a party to the suit in 
question. It has been held in England that 
a remark made by a witness wholly 
irrelevant tothe matter of inquiry, un- 
called for by any question of Counsel and 
introduced by the witness for his own pur- 
pose would not be privileged (see page 
1078, Ratan Lal's Law of Orimes, 10th Ed.). 
So in the case before me the remark made 
by Lachhman Das was wholly irrelevant to 
the matter of inquiry and was uncalled for 
by the question of the Munsif. I, therefore, 
hold that it was not made by him as a party 
tothe suit. It follows that Ali Khan v. 
Malik Yaran Khan (1) cannot be held to 
apply to this statement and I accordingly 
accept the appeal and setting aside the 
decision of the District Judge remand the 
appeal to him for disposal on the merits, 
The cross-objections are dismissed. Costas 
in this Court will abide the event. Oourt- 
fee paid in this Court will be refunded. 
ALN. A. : 
(1) 16 P. R. 1879, PPP apk, 
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LAHORE HIGH COURT. . 
Szooxp CIvIL Appaat No. 1978 or 1915. 
February 12, 1920. 
Present:—Mr. Justice Shadi Lal and 
Mr. Justice Martineau. 
MUHAMMAD UMAR AND OTHBR8— 
DaranDaNnTs —APPBLLANTS 
versus 
WALI AND OTHBRS—PLAINTIFFS— 
RBSPONDBNTS. 

Contract Act (IX of 1872), ss. 2 (d) 25—Con- 
sideration—Promiss to defend suit, whether 
consideration—Suit not instituted—Contract, w 
becomes void—Ratoppel—Consent to mutation. 

A promise bya M ende contemplated 

it by a stranger 6 vendor 18 con- 
sideration for a contract of sale, and the mere fact 
that the suit is not brought and the vendee is con- 
sequently not called upon to expend any money on 
behalf af the vendor does not make any differences so 
far asthe validity of the contract is concerned. [p. 
753, col. 2.] i 

A person who ap at the time of mutation in 
respect of a sale an „oa pee ason his consent to it can- 
Dak Sa DANDANAN come ard and impugn the sale. 


Second appeal from the decree of the 
District Judge, Shahpur at Sargodha, 
dated the z3rd February, 1915, affirmin 
that of the Subordinate Judge, Secon 
Olass, Sargodha, dated the 20th December, 
1913. 

Lala Fakir Chand, for the Appellants. 

Mr. Nanak Chand, for the Respondents, 

JUDGMENT.—The following pedi- 
gree-table illustrates the facts of this case:— 


` 





On the 7th of May, 1901, the land in dis- 
pute wassold to the father of the defend- 
ants Nos. 1 and 2 by Ali, Jallu, sons of 
Chanan, Mahram, sonof Massu, and Zaida 


ububan WMAR v. watt. 
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Bon of Ohiragh, acting not only oh. his own 
behalf but also on behalf of his two brothers, 
Taju and Gaman. The plaintiffs Wali, 
Rahman, Sardara, Karm Ali, Musammat 
Wallo who died during the pendency of 
the suit, and Zaida, brought the action, 
which has led to this appeal, for posses- 
sion of the land on the ground that the 
alienation was not binding upon them. The 
Courts below have decreed the suit, hold- 
ing that the sale was without consideration 
and was consequently void. 

It appears that the alienation was for a 
nominal sum of Ra. 900, of which Rs. 500 
was said to have.been paid before the trans- 
action, and Rs. 400 was to be expended by 
the vendee in defending a suit to be brought 
by one Sarisht, a collateral of the vendors 
who was an absentee and whose land was 
in their possession. Now the Oourta 
below have found that Rs. 500 was not paid 
Hy the vendee; and this finding being one 
of fact cannot be challenged in second ap- 
peal. But so far as the remaining consider- 
ation is concerned, we are of opinion that 
the promise of the vendee to defend a suit 
to be brought by Sarisht constituted a 
legal consideration for the contract of sale. 
We are not concerned with the adequacy 
or otherwise of the consideration, but there 
can beno reasonable doubt that the pro- 
mise referred to above comes within the 
definition of consideration aa contained in 
the Indian Oontract Act, and the contract 
of sale cannot, therefofe, be regarded as 
nudum pactum. It is true that Sarisht did 
not bring any suit, and the vendes was 
consequently not called upon to expend 
any money on behalf of the vendors; but 
that fact does not make any difference so 
far asthe validity of the contract is con- 
cerned. f ^ i 

Coming now to the question of acequies- 
cence, we find that no act or conduct could 
be imputed to the plaintiffs, Sardara and 
Karm Ali, which would amount to &cquies- 
cence. Indeed the learned Vakil for the 
appellants concedes that they are entitled 
to the possession of their share of the land 
which admittedly amounts to one-sixth. As 
regards Wali we have the fact that he ap- 
peared at the time of the mutation in 
respect of the sale in dispute and express- 
ed his consent toit. He cannot now come 
forward and impugn it. Rahman was pre- 
sent at the time ofthe partition of the joint 
khata, which compromised the land in dia- 
pute, and agreed to the allotment of ihe 


1901 0. 1927] 


area assigned to the vendee. It is true that 
the vendee was entitled to about ten bighas 
of land independently ofthe sale in ques- 


tion, but he got at the time of the parti-- 


tion not only those ten bighas but also 60 
bighas which formed the subject-matter 
ofthe sale; and therecan be no manner 
of doubt that Rahman was perfectly aware 
at that time that the vendee was being al- 
lotted 70 bighas of land which included the 
land in dispute. His acquiescence in the 
sale has, therefore, been established. 
Zaida on behalf of himself and his bro- 
thers was one of the original vendors and 
cannot avoid a gale effected by ; 
The result. is that we accept the appeal 
so far as to dismiss the suit of all the 
plaintiffa except Sardara and Karam Ali in 
whose favoura decree for one-sixth of the 
land in dispute is passed. In view of all 
the circumstances we direct the parties to 
bear their own costa throughout. This 
order does not, however, affect the liability 
for the costs in connection with the applica- 
tion for setting aside the ex parte decree, 
A, N, As peal partly accepted. 


RANGOON HIGH COURT. 
Bzopwp Orv APPRAL No, 400 or 1923, 
May 4,1926. 

Present :—Mr. Justice Carr. 

M. V. MUDALIAR—DRBFBNDANT— 
AAT 


V.8. M. PILLAY inn orc PES A 
RASPONDHNTS, 

Limitation Act (IX of 1908), Sch. I, Art. 144— 
Bust by Hindu son to recover. property ied alie- 
nated by widow—Limitation, siarting ng point o7 

Where, after the death ofa Hindu, estate was 
held in common for the benefit of the widow and all 
the children and the widow and the decsased’s bro- 
ther who were managing the estate as the sons were 
minors, made an authorised alienation of the same: 

Held, that the period of limitation fora suit by the 
sons to set aside the alienation did not begin to run 
from the date of the father's death but only from the 
date of the conveyance. 

‘Second appeal against the decree of the 
ae Court, Amherst, in O. A. No. 29 of 
1925. 

Mr. Halker, for the Appellant. 

JUDGMENT.--The cage of the plaint- 
iffs-respondents was that their father Sub- 
bia Pillay died in 1803, leaving an estate 
which comprised ihe property in suit. 
They were then minors and the estate was 
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managed by their mother and the Ist de- 
fendant, their half-brother in 1913, these 
two sold the property in sùit to one Tha 
Zan, who afterwards sold to recover their 
share, which was three-quarters. Their 
mother herself was not entitled to any 
share and the share of the Ist defendant 
was one-quarter. 

They succeeded in both the Courts below. 
This appeal is on the grounds that 
the suit was barred by limitation and thet 
the sale was for legal necessity and was, 
therefore, valid. i 

Taking the second ground first, both 
Courts have found that there was no legal 
necessity, there being ample other assets to 
discharge the debts of the estate. That isa 
finding of fact which is final, and this ground. 
must fail. 

On the first ground the only question is 
when the period of limitation be to run. 
If from the date of Subbia's death then the 
suit was barred. If from the date of the 
sale it was not barred. Both Oourts have 
found that after Bubbia's death, the estate 
was held in common, for the benefit of the 
widow and all the children, and was manag- 
ed by the widow and the lst defendant 
because the others were minors. On that 
finding I have no doubt that the cause of 
action arose only on the date of the con- 
veyance and that the suit was, therefore, 
not time-barred. 

The appeal is, therefore, dismissed with 


costa. 
A. N, A Appeal dismissed, 


MADRAS HIGH COURT. 
Orvin Ravision Patrrion No, 728 og 1224, 
March 17, 1926. 
Present:—Mr. Justice Ramesam, 
SUPPAN SAMBAN AND ANOTSBR— 
Dsranpants Nos. 1 AND 5 —PHTITIONHRS 
versus 
SADAYA MOOPAN-—PLAINTIFP— 
RESPONDANT. 
Pro-note—Security for advance to be made-— A dvanse 
onsideration, 


not vit on proa EM 
of. 


vsu or alt of the defen 
with an expected litigation between certain per- 
sona; Dat kian as. a, matter of fact, the plaintiff 


did not spend any money for such rei d the trial 
Oourt held that the stipulation for ding money 
for the Titigetion was sufficient ration and tha tha 


er m NG c 


E 


" Téteddant’ B- reedy was to sue the pleintiff tò recover 
"the &mcunt back: 

' Meld, that the promote was not t supported by con- 
“nideratinn. 

- Muhammad Umar v. Wali (1), 


distinguished. 

.Petition, under s. 25 of Act 1X of 1887, 
‘praying the High Oourt to revise the decree 
‘of the Court of the District, Munsif, Ariyalur, 
in 8. O. B. No. 65 of 1924. 

Mr. K. N. Rajagopala: Sastri, for the 
‘Petitioners.’ : 

- Mr. K. Raja Iyer, for the Respondent. 

'"JUDGMEN'T.—Defendanta Nos. 1 and 
-5 are the-petitionera before me. The suit 
“was bròu gna promissory note executed 
‘by. defendants Nos. land 5. The defend- 
ante pleaded that the promissory note was 
mot supported by consideration. They ad- 
“mit that they executed the note but say 
hat it was intended to be a security to 
‘cover the advance which the plaintiff was 
willing to pay on behalf of the defendants 
ïn connection with an expected litigation 
between the vetttyaris and talayarià of the 
‘village. about the Periandayan temple and, 
as à matter of fact, the plaintiff did not 
‘spend any money for auch 8 dispute. There 
were some criminal proceedings for which 
the plaintiff did not pay. and. no civil liti- 
gation followed. The defendants, there- 
fore, say that the note was not supported 
by consideration. The-burden of proof is 
on the defendante. They examined four 
witnesses to prove their case. This evi- 
“dence was accepted by the District Munsif 
who .disbelieved plaintiffs evidence, the 
plaintiff having sworn that he paid cash 
jor the amount. In this state of the record 
‘one’ would think that tHe plaintiff's suit 
would haye been dismissed. The District 
Munsif séya :— 

Their Ns defendants’) plea is really 
plaintiff's failure to spend the money left 
with him for their litigation. The pro- 
noteis supported by consideration in the 
shape of the stipulation entered into with 
plaintiff for spending the money for the 
litigation about their temple, defendants’ 
remedy is by guit. for recovery of the 
amount.” 

‘Tn the first sentence he suggests that 
money was actually borrowed by the 
defendants and then deposited with the 
laintift for beimg used for the. litigation. 
Is the second sentence he euggesta that the 
plaintiff promised to spend the money for 


the expected” litigation and this is good: 


consideration for the note and if the plaint- 
if did not actually spend the money the 
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defendants should sue the plaintiff again 
This seems to be round about process. I 
am unable to distinguish this case from a 
case which occurs very frequently in the 
business world, viz, wheres man obtains 
permission from a Bank to overdraw his 
current account and for that purpose exe- 
cutes a promissory note for a certain 
amount, Rs, 10,000 or a lakh as the case 
-may be, though no amount has been drawn, 
to say that in such a case the Bank can 
sue the customer for the amount of the 
note and that the customer should after- 
wards sue the Bank again for the amount 
he did not draw seems td reduce matters 
to an absurdity. On the findings of the 
Court below, the note is not supported by 
consideration and I think the suit ought 
to have been dismissed with coste. > 

Mr. Ramaswami Iyer appearing for the 
respondents relies upon a case in Muham- 
mad Umar v. Wali (1). In that case we 
are not concerned with a promissory note 
butwith asale deed. A part of the considera- 
tion for the sale-deed was not paid and the 
other portion of the consideration was re- 
presented by a promise of the vendee 
todefend an expected suit in respect of 
some property of the vendors; This the 
learned Judges held was ‘good considera- 
tion. That is true, but Ido not see how 
that case helps the respondent here. So 
far as one side was concerned his part of 
the contract was executed in that case, 1. e., 
a sale-deed was executed and there was 
nothing for him todo. It has been very. 
often held that where a sale-deed is exe- 
cuted and itis not intended to be benams ` 
but the consideration was not paid, the 
remedy of the vendor was to recover the 
unpaid consideration but it cannot be said 
that the sale was void. In the Lahore case 
the lower Courts thought that the sale was 
without consideration and, therefore, .was 
void. Onthat simple ground the appeal 
might be allowed. Anyhow it has nothing 
to do with the case before me, 

The result is the petition is allowed and 
the plaintiff's suit dismissed with costs of 
defendants Nos, 1 and 5 throughout. The 
rest of the decree against other defendants 
eoe 

Y. N. la allowed, 

(1) 09 Tad, Cas. 752; 2 L. L. J. 306 
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- LAHORE HIGH COURT. 
BaconD Civit APPHAL No. 1331 oF 1919. 
May 12, 1920. 
_ Present:—Mr. Justice Abdul Raoof: 
NIHAL SHAH AND OTHBES—PLAINTIFES— 
APPHLLANTS 
versus 
Musamnidi MALAN AND OTHHRS— 

` DarBNDANTS—HRB3PONDENTS. 

o. P.C. (Act V of 1908), s. 92—Suit for declaration 
that property is wakf, whether falls within s 0f2— 
Sanction, whether necessary 

A suit for a dodaradorr ‘that certain property is 
wakf and that the defendants cannot deal’ with the 
same in a manner op tothe intentions and 
objects of the founder and that they should be pro- 
hibited from doing so does not come within the scope 
of s. 98, O. P. O. [p. 756, cols. 1 & 2.] 

“Second appeal from the decree of the 
District. Judge, Gurdaspur, dated the 27th 
March, 1919, affirming that of the Munsif 
First Class, Pathankot, District Gurdaspur, 
dated the 27th May, 1918. 

Mr. Mokand Lal and Sheikh Niaz Mahom- 
mad, for the Appellants. 

Bakhshi Tek Chand and Kanwar Dalip 
Singh, for the Respondents. 


JUDGMENT.—The five plaintiffs in 
this case brought a suit against the defend- 
ants Nos. 1 and 2 and their tenants-de- 
fendants Nos. 3 and 4, in the Oourt of the 
Munsif of Pathankot on the following alle- 
gations:—  ' 

That one Harnamun constructed a Dharam- 
sala and made it wakf for the benefit of the 

eneral public (dharam arth) ; that the said 
uilding continued to be used aa a Dharam- 
sala dharam arth for a long time; that after 
the death of Harnamun, hanker Das, de- 

` fendant No. ?, took possession of the build- 
ing and that another brother of Harnamun 


named Radha Kishen, husband of defend-- 


ant No. 1, brought a suit for an injunction 
against defendant No. Sin which the pro- 
perty in suit was declared to be wakf pro- 
perty; that the defendant No. 2 was accord- 
ingly prohibited from interfering with the 
Dharamsala and its appurtenances and that 


the defendants Nos. 3 and 4 have been put, 


into possession of the property as tenanta 
by defendants Nos. 1 and # who realise 
Rs, 100 annual rent from them. The most 
important allegation is contained in para. 
4of the plaint which runs thus:—That 
the building in dispute, namely, the 
Dharamsala, etc., is wakf which cannot be 
given on rent nor are the defendants Nos. 1 
and 2 competent to let itout on rent or 
bring it into thelr own use inasmuch as by 
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such acts the object of the founder of the 
Dharamsala i8 defeated and the general 
public is deprived of its benefit. In para. 
5 the plaintiffs put forward their right 
to come into Oourt and claim redress 
from it forthe protection of the Dharamsala, 
In this paragraph they furtherstated that 
they had obtained a certificate from the 
Collector of the District permitting the 
plaintiff to institute the suit. In para- 
7 -the .plaintiffa stated that the suit 
was of & civil nature and was cognizable 

the Court of a Munsif of the 2nd Cleas, 
the following prayers were made in the 
relief claimed:—That a declaratory decree 
may be passed declaring that the building 
called Dharamsala, etc., is wakf, that the 
defendants Nos, 1 and 2 cannot deal with it 
in a manner Spree to the intentions and 
object of the founder and that they should 
be prohibited from doing 8o; that the de-. 
fendants Nos. 3 and 4 should be dispossess- 
ed of the dukan, t.e., the Dharamsala, eto, 
and that a decree fora sum of Rs. 300 on 
account of: arrears of rent may be iven 
against the defendents Nos. 3 and $ A 
general prayer has been added to the vais 
asking the Court to grant to the plaintiffs 
suoh other reliefs which the Court may 
think just and according to law. 

` The suit was resisted upon various 

unds one of which being that it was 

by limitation, The Oourt of first 

instance .gave effect to this plea and dis. 
missed the suit as being barred by time: 
The plaintiff preferred an appeal to the 
‘lower Appellate Court which confirmed the 


decree of the Oourt of first instance upon 
other grounds although di eeing with 
that Court on the question of itation, ' 


It ia not necessary to follow the learned 
District Judge into all the reasonings given... 
in his judgment. The main ground upon 


. which the learned District Judge has rested 


his decision is that the suit was brought 
under 8.92 of the O. P. O., and that as the 
provisions of that section had not been 
complied with in some respects, the suit 
was bound to fail. I will state his decision 
on the point in his own words “(1) because 
the sanction under s. 92, O. P, O., was grant- 
ed to two persons Bhib Ram and Mukandu 
in addition to the five persons who actually 
flled the guit [vide Madala Bagavannara- 
yana v. Vadapalli Perumallacharyalu (1)] 
where it was held that wher& more than 


(1) 31 Ind, Osa. 386; 10 X. L. J. TN 
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two persons interested in a trust have 
obtained sanction under s. 92, O. P. O , any 
two of them cannot sue without the others, 
and (2) because the sanction granted by 
the Oollector was not precise, as required 
bysuoh rulings as Prem Singh v. Labh Singh 
(2), Ganga Ram v. Ralla Singh (3), Srinivasa 
v. Venkata e Sayad Hussain Miyan v. 
Collector of Kaira (5) and Suleman Haji 
Usman v. Sheikh Ismail (6). 

This decision was arrived at by the learn- 
ed District Judge in spite of the protesta- 
tions on the part of the plaintiffs that they 
did not bring their suit under s. 92and 
that the relief which they claimed could be 
granted by & Court of ordinary civil juris- 
diction. The learned District Judge, how- 
ever, refused to allow the plaintiffs to urge 
that the suit was not intended to be one 
under s. 92 of the O. P. O. Holding this 
view the learned District Judge held that 
the suit was not maintainable and should 
be dismissed. In view of this decision the 
learned District Judge maintained the dec- 
ree of the Oourt below and dismissed 
the appeal before him on this preliminary 
point, 

The plaintiffs have preferred this second 
appeal tothis Court and the question which 
I have to decide is whether the suit was of 
the nature contemplated by s. 92 of the 
O. P. O. and was instituted as such and 
was, therefore, liable to be dismissed for 
the reasons given by the learned District 
* Judge. It has-been contended by Mr. Mu- 
kand Lal Puri, the learned Counsel for 
the plaintiffs appellants, that the suit was 
bronght by the plaintiffs in their individual 
capacity and that it was neither a suit 
contemplated by s. 92 of the O. P. O., nor 
one to aye the provisions of O. I,r. 2 
can £ y. In support of his argument he 
hak’ relied upon the following rulings :— 
Ayatunnessa v. Kulfu Khalifa (1), Budree 
Das v. Chooni Lal (8), Jamal-ud- Din v. Mus- 
tafa Hussain. (9), Dosondhay v. Muhammad 
Abu Nisar (lU) and Jawahra v. Akbar 
Husain (11). lt is not necessary to discuss 


e 89 P. R. 1901. 
(3) 110 P.. R. 1907. 
*(4) 11 M. 148, 4 Ind. Deo ( 8) 103. 
(5) 21 B 257; 11 Ind. Dec. (N. 8.) 174. 
(6) 30 Ind. Cas. 17, 39 B. 550, 17 Bom. L. R. 625. 
(7) 22 Ind “Casg 677, 41 O. 749, 19 O. W. N. 234. 
(8) 33 O. 768, 10 O. W. N. 581. 
2 25 A. 631; A W. N (1903) 120. 
10) 11 Ind. Cas 86, 33 A. 6800; 8 A. L. J. 710. 
(1l 7 A. 178, A. W. N. (1884) 324; 4 Ind. Deo, 
(i 8.) 380. 
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the decisions in the several cases cited 
&bove as the examination ofthe plaintin 
this particular case leaves no manner of 
doubt as to the nature of the suit brought 
by the plaintiffs. According to the allega- 
tions contained-in the plaint, to whiohI 
have referred in this judgment, there cannot 
be the least doubt that all that the plaintiff 
claimed was that the character of the wak/ 
property should be retained and that they 
should get a declaration from the Court to 


‘that effect. The case very nearly comes with- 


in the rule laid down in Sewa Singh v. Budh 
Singh (14). In my opinion the decision of 
the learned Judge of the Court below upon 
this preliminary point cannot be supported. 
I, therefore, set it aside and remand the 
case to the lower Appellate Court under 
O. XLI, r. 23 with direction that the appeal 
may be re-instated in its place in the regis- 
ter of pending appeals and be disposed of 
according to eg Stamp on appeal to be 
refunded. Oost to follow the event. 

A. N. A, Appeal accepted, 

ase remanded, 
(12) 68 P. R. 18093. 


LAHORE HIGH COURT. 
Freer Cryin APPAAL No. 1387 or 1922. 
October 26, 1926. 
Present:—Mr. Justice Broadway and 
Mr. Justice Zafar Ali. 2 
MIRAN BAKHSH AND ANOTHBR— 
PLAINTIFF8— ÁPPBLLANTS 
eo VETEUS 
ALLAH BAKHSH AND OTHBRS— 
DREBNDANTB— RBSPONDENTS. . 


the sole 


property 
ihal Shah v. Malan (1) 


First appeal from ihe deoree of the Senior 
Bub-Judge, Gurdaspur, dated the 11th May, 
1922. 

Messrs. Mehr Chand and Kidar Nath, for 
the Appellants, 

Messrs. Devi Dayal and N. C. Mehra, for 
the Respondents. 


JUDGMENT. 
Broadway, d.—This appeal hea arisen 
out of a euit brought by Miran Bakhsh and 
Phallu Shah who cleim to be the disciples 
of one Sultan Shah. They sued fora decla- 
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ration to the effeot that the defendants who 
Bre. Allah Bakhah and others, the sons and 
grandson of Sultan Bhah, have no pro- 
mo rights in the landin suit which 

n 
khankah Gudar Shah of which Sultan Shah 
deceased was. the gaddinashin. They 
-averred that the defendants claimed to 
have inherited this property from Sultan 
Shah as their own, whereas it really was 
property attached to the khankah, and they 
sought for a declaration that the said pro- 
perty was wakf and that the defendants 
were not entitled to divert the produce of 
the. suit land for purposes incompatible 
withthe trust. The defendants denied the 
wakf character of the property ‘and pleaded, 
Anter alia, that the suit was bad (a) for 
want of sanction under s. 92 of-the O. P. O, 
and (b) that it was barred by time. The 
trial Court settled two preliminary issues: 

(D Oan the suit proceed without -the 
Oollector's sanction under s. 92, O. P, O.? 

(2) Is the plaintiffs’ suit within limita- 
tion? 

These preliminary issues were decided 
against the plaintiffa and their suit is dis- 
missed. Hence this appeal. 

. It has been urged before us that the 
decision of the Court below on these two 
issues is wrong, and that a. 92, 0. P. O., did 
not apply to the auit. 


The trial Courthas held that sub-ol. (c) 
ot s. 02, O. P.O, applied. Before us it has 
been urged by Mr. Devi Dayal for the 
respondents that sub cl (g) was also epee 
cable. With regard to sub-cl. (g) I have 
no hesitation in holding that it has no 
bearing on the question before us. The 
plaint dosa not ask for the settling of any 
83h»me whatever so far as the property in 
suit ig concerned, Sub-clause (c) contem- 
plates a suit for the obtaining ofa decree 
vesting any property in & trustee. In the 
present suit all that the plaintiffs seek isa 
declaration to the effeot that the property 
should be declared to be wakf. The 
plaintiffs do not seek to interfere with the 
possession of this property or its manage- 
ment. A3 was held in Nihal Shah v. 
Malan (I) all that the plaintiffs asked 
for was that the wakf character of the 
property should be retained and they 
asked for a declaration to that effect In 
‘these circumstances, I do not think that 
the suit as laid falla within the ambit of 


(1) 99 Ind. Oas, 755; 3 L, L, J, 487, 
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, othere 
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s. 92, O. P. O., and I hold, therefore, that 
no sanction was required. ` 
[The rest of the Judgment is not material for the 
purposes of this report—Ed.] 
Zafar All, J.—7 agree. 
RL ` Case remanded. 
Appeal accepted, 


PRIVY COUNCIL. 
' APPHAL FROM Tas Oacoutra Higa Cover, 
February 26, 1926 : 
Present:—Vigcount Dunedin, Lord Blanes 
burgh, Sir John Edge and 
Mr. Ameer Ali. 
RAMESWAR BAZAZ-—PLAISTIFF— 
APPHLLANT 


VEIBUS 

Rani SHYAMA SUNDARI DEBI— 

DarBNDAN r—HRR8PONDBNT, : 
Contract—. to lease land containing 
minerals—Right of lessor to minerals contested by 
—Ülauss for indemnification, construction of— 
Breach of contract—Damages incapable of valuation 

—Award of lump sum. 


An ent to take a lease of brahmottar landa 
con: minerals from a patnidar of the lands who 
had not established his mghts to the minerals con- 


tained the lom ptt py lakon. “If ever any dispute 
over title arises with the Rajah of Oossipore, or any- 
one else then you shall remain liable for the same; 
you shall give ms all the necessary papers, eto, for 
the establishment of your title as they may be re- 
quired by A In a suit for breach of contract 
against 6 an, 

HURN t in face of the olause quoted, it was 
impossible to construe the contract as one in which 
the patnidar warranted the mineral as conveyed, and 
that all that the plaintif, ifthe contract was imple- 
mented, was to get was the chance of either fighting 
the Hajah or by having secured the surface righta, 
being in a position to hamper the*Rajah in letting ta 
anyone else; [p 758, col. 27 

1) that the exact valuation of such a chance was 
impossible and that a Oourt could under such cir- 
cumstances acting as & jury would do award a lump 
sum as damages. [ibid. f t 

Appeal from the Caleutta High Oonrt, 

- Mesara. G. R. Lowndesand E. B, Raikes, 
for the Appellant. 

Messrs. L. DeGruyther and Kx Brown, tor 


the Respondent. 


JUDGMENT. 

Viscount Dunedin.—This is a casa 
in which one Rameswar Bagas sues Rani. 
Shyama Sundari Debi for. breach of con- 
tract. The Rani was in posseasion under 
a paini of certain brahmottar lands which 
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were understood to contaih valuable mine- 
rals. She had no decree of a Court affirm- 
ing her right to these minerals. The 
minerals could belong to either the Rajah 
of Cossipore or Pachete, from whose estate 
the brahmottar lands had originally been 
taken, or to the Crown. Bat she might 
assert a title to the minerals. The plaint- 
iff appellant is in the coal business and 
was wishful to obtain the right to work 
this field. Accordingly, on 30th March, 1918, 
he sent to the Rani a letter of offer. It 
is unnecessary to quote the letter at length. 
It is enough to say that it offered to pay 
an earnest of Rs, 1,201, for a prospecting 
lease, and the result of prospecting being 
Batisfactory to take a lease on terms ofa 
certain further earnest and a royalty on 

minerals mined at certain rates, with 
' right to use the surface on certain fur- 
ther payments for the extraction of the 
minerals. Rs. 200 per bigha was to be paid 
for damage to cultivated property. There 
was also the following clause: |. 

“Tf ever any dispute over title arises 
with the Rajah of Oossipore, or anyone 
else, then you shall remain liable for the 
bame; you shall give me all necessary 
papers, etc., for the establishment of your 
title as they may be required by me.” 

. On the llth April, 1922, the Rani, ac- 
‘knowledging receipt of the earnest of 
Rs. 1,201, acceded to the request as to the 
property lease and mineral lease. Boring 
was done and mineral was proved to 
exist of a valuable quality. -She, however, 
delayed to carry out the undertaking and 
eventually let the field- to another person 
who was thejRajah’s coal manager, and 
who, therefore, was in a position to settle 
with the Rajah. 

The appellant instituted an action. At 
the trial he presented the agreements for 
& lease referred to. He putin a witness 
to show that the coal existed. He then 
put in an expert witness who,-upon the 
hypothesis that the coal field belonged to 
the plaintiff, estimated that he would 
make & profit on the royalties fixed at the 
rate of Rs. 200 per bigha. He led no other 
evidence. 
was a contragt on various grounds, 

The learned *trial Judge found that 
there was 8 contract and breach thereof, 
and assessed the damages at Rs. 1,20,000, 
the calculatión being on the ‘said figure 
of Rs. 200 per bigha on 600 bighas, which 
he considered? be the size of the „feld. 
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The defendant denied that there. 
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On appeal the learned Judges affirmed 
the judgment of the trial Judge' as to 
the contract, and the breach thereof, but 
reduced the damages to Rs. 5,000, holding 
that there were no materials on which to 
assess the figure found by the trial Judge. 

Appeal is taken against this by the 
plaintiff-appellant, but no cross-appeal was 
taken for the respondent as to the question 
of there being a contract. i 

Their Lordships are of opinion that the 
plaintif took a completely wrong view of 
what tho contract really was. In face of 
the clause quoted it is impossible to con- 
strue the contract as one in which the 
-Rani warranted the mineral as conveyed. 
Accordingly all the plaintif, if the con- 
tract was implemented, was to get was 
the chance of either fighting the Rajah, 
which, in view of the decision of this Board 
in Sashi Bushan Misra v. Jyoti Prashad 
Singh Deo (1) did not appear to offer a 
great prospect of success, or, by having 
secured the surface rights, being in 8 posi- 
tion to hamper the Rajah in letting to 
anyone else, and consequently impelling 
him to grant fair terms to the plaintiff 
himself. This-the plaintiff was deprived 
of by the breach committed by the de- 
fendant. Exact valuation of such a 
lost chance was impossible, and the plaint- 
if had led no evidence to make -ap- 
proximate valuation easy. In the circum- 
stances the Appellate Oourt, acting as a 
‘jury would have done, allowed Rs. 5,000. 
Their Lordships do not think they ought 
to interfere with this determination, and 
they will humbly advise His Majesty to dis- 
miss the appeal with costs. 

A. N. A. Appeal dismissed. 

Solicitora for the Appellant:—Mobssrs. 
Watkins and Hunter. - 

Solicitors for the Respondent:—Mr. H. S, 
L.' Polak. ' ` p 


qi 40 Ind. Oas. 139; 44 O. 585; 44 L A. 46, 1 P. L. 
W.301;31 O. W. N. 377; 15 A L. J. 209; 32 M. L J. 


245; (1917) M. W. N. 338; 25 O L. J. 265, 91 M. L. 
T. $03; 19 Bom L. R. 416; 6L. W. 2 (P. 0), 


N 


[00 I. C. 1927] 


RANGOON HIGH COURT. 
Olvin Misoguuansous APPLICATION No. 61 
oF 1926. 

July 12, 1926. 
Present:—Sir Guy Ratledge, KT. Ohiot | 
i Justice, and Mr. Justice Carr. 
- VELLASAWMY SERVAI AND OTRHARS 
CURIE ANTE 


L SEVARAMAN "SERV AI—Rasponpunr. 

C. P.O, (det V of. 1908), 1. 110—Appeal to Pri 
Council —Order. ^g Probate, whet appea 
to-Privy Cou ind deeree. - 

A judgment of a High Court granting Probate is a 
final decree and an appeal lies therefrom to the 
Privy Oouncil. 

Po Kin v. Ma Sein Tin (1), dissented from. 

Application against an order of the High 
Court, Rangoon, in O, M. A No. 44 of 1915. 

Mr. Keith, for the Appellants. 

Mr, Bhattacharya, for the Respondent. 

JUDGMENT.—This is an application 
for leave to appeal to His Majesty in Coun- 
cil, Admittedly, in the District Oourt 
Probate of a Will of 1906 was granted to 
the applicants and the respondent's case 
for Probate of a Will of 1924. was rejected. 
Onappeal to this Gourt the decision was 
reversed, the appeal was allowed and Pro- 
bate. of the Will of 1924, was granted to 
the respondent. 

It is admitted that the estatein respect 
of which Probate was sought was consider- 
ably over the value of Rs. 10,00). 

Objection, however, is taken on behalf 
of the respondent to the grant of leave on 
the authority of the ease of Po Kinv. Ma 
Sein Tin (1) in which a Bench of the late 
Ohief Court decided that in Probate cases 
no appeal lay to the Privy Council, on the 
analogy of Rangoon Botatoung Co. Ltd., 
v, Collector of Ran npon (2). 

-We have perused this judgment and we 
are quite unable to agree with it. We 
can see no analogy whatever between the 
provisions of the Probate and Adminis 
tration Act and the Land Acquisition Act. 
We have no doubt that the judgment of 
this Court granting Probate is a decree 
and a finaldecree and there is a long series 
of decisions of their Lordships of the 
Privy Couneil which show that an appeal 
lies to them and will be entertained by 


(1) 51 Ind. Cas. 596; 12 Bur. L. T. 87; 10 L. R. R. 


(19 Ind. Ons. 188 8 L B. 150; 16 0. W N. 961; 
13 M. L. T. 196: (1912) N, 781; 10 O. L J. 
345; x Lo 276; M Bom T. 835; 10 A. L. J. 
371; 5 Bur. I. T. $05; 40 O. 31; ere 197 (P. O). 
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them from deaisions of the High, Court. in 
probate suits. 

We need only refer to. Ramesh Churider 
Mukerji v. Rajani Kant Mukerji 1 (3), Chotey 
Narain Singh v. Ratan Koer (4) and Sajid 
Ali v. Ibad Alt ín. and Esoof Hasshim 
Dooply v. Fatima Bibi (6). 

Yd these circumstances, there will be the 
vena jd granting leave to appeal. 


rder accordingly. 
i 8i. 1; nd 428; 6 Sar. P. O. J, 30; 10 


Ind. Deo. (N. 8) 633 " 
A. 1$; 6 Bar. P. O.J. 564; 11 


pono p 32 
d. Deo. (x. s.) $ (P. O.). 

ma aS OT: 22 1. A. 171; 8 Sar, P. Q. J. 037; 12 Ind. 

PESE au ma Dea (x! '&) 


ALLAHABAD HIGH COURT. ~ 
SaocoxNp OiviL AprníL No. 179 or Ia 4 
July 6, 1820.: NE 
Present:—Mr. Justice Mukerji. 
GANGA RAM—APPSLLANT 


versus 
OHUNNI LAL—RB8SPONDENT. 
Evidence Act (I of 1872), s. 90—Ancient document 
—Presumpiton of genuineness Authority of ezecutanh 


| whether can be presu 


Hven where an ancient document does not pur- 
port to have been signed by the executant, it is open 
to the Court to presume the party who ai 
for the executant Vignea] it with an Ka NAN Mud 


(P. rds oL rad 
ukhram Singh (2), followed, 

Beond appéal against the decree of is 
Subordinate Judge, Budaun. 

Mr. Panna Lal, tor the ‘Appellant: 

Dr. S. N. Sen, for the Respondent. 

JUDGMENT.—This appeal- involves 
the decision of a question as to who is thé 
owner of a particular land in suit. ` It 
appears that the respondent here, Ohunni 
Lal, was sued by the appellant Ganga Ram 
in the Revenue Court for ejettment. ‘Ganga, 
Ram's case was that he was the proprietor 
of the land and Ohunni Lalheld a grove, 


that Ohunni Lal had cut down the grove. 
shortly before the institution of the suit 


and had thereby laid the land open 
resumption by the zemindar. Chunni Lal's 
case was that he was the proprietor of the 
land. He was referred to the Civil Court 
to obtain a declaration. 


Ohunni Lal’s suit was dismissed by the 
Court of first instance, but hás been dec- 
reed by the Oourtof first appeal., The 
Jearne 


Judge found that Ohunni Lal's. 


m 
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predecessors’ Ohatri and Ghanshiam had 
purchased the land in suit from the pro- 
prietors Hira Singh and Ajit Singh. He 
explained why, in spite of the purchase of 
the land, the purchasers were recorded as 
grove holders in the papers and holding 
that the predecessors-in-title of Obunni Lal 
‘were owners of the land and not mere 
grove-holder&, decreed the suit.” 

It appears that two ancient sale-deeds 
were adduced into evidence on behalf of 
Ohunni Lal. These were rejected by the 
Court of first instance as not proved, but 
were admitted, on appeal, by the learned 
Judge who allowed the production before 
him of copies of khewats, which were public 
documents. It further appears that on one 
of the sale-deeds purperting to have been 
executed by Hira there is no mark or 
signature purporting to have been made 
either by Hira himself or somebody else on 
his behalf. " 

The first ground of appeal taken here 
was that having regard to a certain ruling 
of this Court it was not competent to the 
lower Court to accept the two sale-deeds 
in evidence and to assume that the sale- 
deeds had been properly signed on behalf 
of the executants. Since the TODA in Sheo 
Nandan Ahir v, Ram Lagan Singh (1) was 
given, this Court in a ll Bench jadg- 
ment delivered by five learned Judges, 
ruled that even where an ancient docu- 
ment does not purport to have been ened 
by the executant, it was open to the Court 
to presume that the party who signed for 
the executant signed it with an authority 
from him. There can be no doubt, ' there- 
fore, that one of the documents came with- 
in the purview of the Full Bench case in 
Bodha v. Sukhram Singh (2). Even if the 
second document did not come within the 
purvie of the Full Bench case, one of the 
sale deeds would be enough to confer pro- 
prietary interest onthe transferees. The 
transferees will be co-sharers and will hold 
the land not as grove-holders but as pro- 


prietors. A proprietor may hold a larger, 
In another, 
view the transferees would be entitled to 


share than he is entitled to.- 


hold rightfully a proportionate share and 
their possession asto the rest would be- 
come adverse td' the other co-sharers. In 
any view of the case, it is clear that the 


sa Ind. Ced. 908; 13 A.L. J. 921.. 

2 83 Ind. Cas, 5; 23 A. L J. 857; 10 O..& A. L. R. 
98]; A. I R. 1995 AJL l; L, B, 8 A, 775 Qiv.; 47 A. 
31 (F. B.). MEC ci a 
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learned Judge did not commit any error in 
law in admitting ihe two sale-deeds into 
evidence. 

The second ground of appeal is that the 
lower Court should not have accepted ad- 
ditional evidence in appeal. The lower 
Court evidently wasanxious tosgee how the 
two sale-deeds were relevant and to make 
the sale-deeds relevant, it was necessary 
to find out who were the proprietors in 1847 
and 1849. The khewats were public docu- 
ments and it is impossible to say that the 
lower Court was not entitled to accept 
those documents in evidence for doing full 
justice tothe case. It was argued before 
me that if the documents were admitted, 
the defendant should have been given an 
opportunity to rebut those khewais. But 
no such complaint was made before the 
lower Appellate Court, nor was any ground 
of appeal taken in this Court that sufficient 
opportunity was not given to the appellant 
to rebut the evidence. 

If the sale deeds and khewats be admitted 
in evidence the learned Appellate Judge's 
judgment becomes perfectly legible and 
sensible. There is no other point urged. 

. The appeal is hereby dismissed with costa 


including Counsel's fees in this Court on 
the higher scale. 
A. N. A, Appeal dismissed. 


RANGOON HIGH COURT. 
O1vit Revision No. 252 or 1925. 
May 14, 1926. à 
Present:—Mr. Justice Carr. r 
,U AUNG DIN AND OTABRS—PRTITIONERS 
: versus 
MA NGWE I—Rgspoxpant. 


Ha bad, Ope of—Questions in 


Questions which will ultimately be questions in 
issue in the suit, should iasion to institute one 
be granted, are not to be tried before granting per- 
mission to sue as & pauper 

Civil revision from an order of ihe Dis- 
trict Court, Yamethin, in C. M No. 97 of 
1925. 

Mr. Anklesaria, for the Petitioners. 

Mr. Ganguli, for the Respondent. 

SJUDGMENT.—The respondent, Ma 
Ngwe I, applied to the District Court of 
Yamethin for permission to sue as & pauper. 
After taking evidence as to pauperism 
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under r. 6 of O, XXXIII, the District Judge 
granted her application, 
. The present petitioners, who are some of 
the respondente in Ma Ngwe I's applica- 
cation, apply for revision of the order grant- 
ing permission. l ] 

hen leading evidence as to pauperism 
the petitioners had led also evidence to 
show that the respondent had no good cause 
of action in the suit. The District Judge 
refused to consider any evidence on this 
. point other than the statement of Ma Ngwe 
I herself. 

The firat ground of this application for 
revision is that this refusal was wrong. 
In my opinion the District Judge was 
clearly right. Rule 6, allows only evidence 
88 to pauperism and the whole of O. XXXIII 
seems to me to contemplate that questions 
which will ultimately be questions in issue 
in the suit, should permission to institute 
one be granted are not to be tried before 
granting such permission. 

This view was taken by a Bench of the 
Oaloutta High Oourtin Jogendra Narayan 
Roy v. Durga Charan Thakurta (1). 
The contrary view was taken by a Bench 
of the Patna High Court in Charu Sila 
Dast.v. Haran Chandra Mukherjee (2). 

I agree entirely with the decision of the 
Calcutta Bench which seems to me to be 
fully borne out by the wording of 
O. XXXIII. 

A second ground is that even on the 
statement of Ma Ngwe I herself she had 
no good cause of action. I am unable to 
find in her statement any admission which 


throws doubt on the genuineness of her 


claim, - : 


. This application is dismissed with costs,’ 


Advocate’s fee five gold mohurs. 
4. N, 4. lication dismissed. 
3 52 Ind. Oas. 610; 46 O. 051. 
3) 50 Ind. Cas. 520; (1919) Pat, 232. 





CALCUTTA HIGH COURT. 
APPBAL FROM ORIGINAL Ognar No. 20 or 1926, 

"ori April 26, 1926. 
Present: —Sir Lancelot Sanderson, Kr., Chief 

Justice,tand Justice Sir George Olaus 
: Rankiv, Kr. 
SUBAL OHANDRA KAR AND ANOTHER— 
DRFHNDANTS—À PPRLLANTB 


versus 

JATINDRA MOHAN GHOSE AND ANOTHAR 
55 eh nies MAIO NDHNTS. 

Procedure Renee Pu dig ve aS 
The proper mothod of proceeding against a Rectiver 


BUBAL CHANDRA KAR ® JATINDRA MOHAN GHOSH, = 
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for improper management, negligence and wilful 
neglect of duty ia by way of a regular suit, and not 
y a summons in Ohambers. 

OGoomar Sattya Sankar Ghosal v. Ranee Golapmones 
Debes (1), approved. : 

Appeal from an order of Mr. Justice 
Buckland. 

Mr C. Bagram, for the Appellants, 

Mr. S. N. Banerjee (with him Mr. H. C. 
Majumdar), for the Respondents. 

JUDGMENT. 

Rankin, J.—This is an appeal by two 
defendants in a suit against the Receiver, 
Mr. R. N. Mitter, and the groynd of their 
controversy with the Réceiver is that they 
say that he has improperly dealt with 
certain portions of the premises under his 
management; has failed to exercise reagon- 


: able diligence for the recovery of certain 


rents in respect of certuin premises; has 
failed to let them out and has been guilty of 
breach of his duty. 

The matter came before Mr. Justice 
Buckland upon a summons in Ohambers: 
and that summons was supported by a some-- 
what lengthy petition. 

It appears that the application was not 
made in connection with any accounts 
which the Receiver had filed or which 
were in course of being passed in Cham- 


bers of the Court under Oh. XXI ofthe - 


Original Side Rules, It came on, therefore, 
as an independent motion or summons, 
and the learned Judge took the viow that 
the ruling of Mr. Justice Sale in the case of 
Coomar Sattya Sankar Ghosal v. Rant Golap- 
monee Debee (1) was to the effect that such 
an application, first of all, could not be 
entertained when the Receiver was passing 
his accounts and, secondly, should be made 
by a suit. À : 
Learned Counsel Mr. Bagram, for the 
appellants, has contended before us that 
while it may be true that this question 
of wilful default does not arise when a 
Receiver is passing his accounts in the 
office of the Oourt on an ordinary occasion, 
nevertheless on principle the right of a 
party is to seek his remedy from the 
Court which appointed the Receiver and e 
that the learned Judge ought not to have 


relegated him to a suit or oughj to have - 


treated this application as a suit. 

With respect tothe second part of that 
contention I confess I have no difficulty 
jn disagreeing with him. If a sait 
has to be brought it is much hetter that 
it should be brought in the ordinary way. 
The question is whether in this particular 

(1) 50. W, N, 23, : . 
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case the learned Judge' s order should be in- 
terfered with. In my judgment the rule that ` 
au application of this character should be 
made by a suit, whether it be right or 
wrong, bas been recognized for a long 
time in this Oourt. In my judgment, it is, 
at any rate, a good general rule in cases 
of any complication because there is mani- 
fest inconvenience, as this case shows, 
in dealing with complaints of this charac- 
ter without a properly framed plaint and 
without asuit being brought in a regular 
manner, In the present case the applicants 
seem to haye rather misstated or miscon- 
ceived what the order was which they 
wanted, and their application seems to be 
not without a good deal of complication 
and to have a good deal of material which 
requires a very thorough sifting. I do not 
think that this is a case-in which one 
would be on strong ground in ignoring 
what Mr. Justice Sale has said in the case 
of Coomar Saitya Sankar Ghosal v. Ranee 
Golapmonee Debee (1). It has been point- 
ed out to us that in a Suit in this Court 

, the procedure was followed and that the 
Court of Appeal entertained it and consider- 
ed that procedure to be correct. 

_For these reasons it seems to me that the 
learned Judge has made an order which we 
ought not to interfere with. 

The appeal is dismissed with coste, 

. Sanderson, C. J.—I agree. 
A, N. A. Appeal dismissed, 
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ALLAHABAD HIGH COURT. 
. BnooNp OivIL APrBAL No; 772 oF 1924. 
November 2, 1920. 
Present,—Mr. Justice Dalal and _ 
Mr. Justice Pullan. 
ANANT RAM AND oTHHAB—PLAINTIPE3— 
m APPHLLANTS 


à versus 
KHUSHHAL SINGH AND oTH8BR8— 
. DAPENDANTS — HBSPONDRNTS. 
Limitation Act (IX of 1908), Sch. I, Art. 132—Mort- 
gage, suit to enforce—Constructton of document— 
OP given ao mortgagee to enforce payment on de- 
fauli—Limitation, commencement of—Praetie—D wi- 
sional Bench of High Court, whether must follow 
A A le ided that th rt 
simple mortgage vi H e mortgage 
money would be paid aur five yeara. There was a 
fcrther ctipulition that the interest shall be paid 
every six months and on C ka oom pound in- 


EHOSHHAL SINGH, ^ [v8 T. C. 19:7] 


terest shall be. charged and that "in case of default" 

the mortgagee wil] have the right to recover the 

entire sum due to him with interest and com- 
und interest by sale of the property: 

Held, that the expreasion "dn default" in the mort- 
gage-bond meant in default of payment of the six 
monthly interest and not in default of payment at the 
end of the stipulated iod of five years and that, 
therefore, limitation for a suit to enforce the mort- 

perira run against the mortgagee from tha 
Fata of first default in payment of the six monthly 


E A Divisional Bench of the High Oourt muet follow 
the Full Bench decisions of the Oourt until their 
Lordships of the Pnvy Council express a definite 
disagreement with them. 


Second appeal from the decree of the Dis- 
triot Judge, Farrukhabad, dated the lith 
Fere, 1924 

Dr. K. N. Katju and Mr. Gopi Nath 
Kunzru, forthe Appellants: 

Mr. N. P Asthana, for the Respondents. 

JUDGMENT.—The plaintiffs have 8p- 
pealed from the dismissal of their suit for 
sale. The mortgage. wasa simple one and 
time of payment five years from the date 
of the bond which was llth August, 1605. 
There waa & further stipulation that inter- 
est shall :be paid every six months and on 
non-payment compound interest shall be 
charged. Then the recital goes on “dar 
surat waida khilafs” (in default) the mort- 
gagee will have the Tight to recover the 
entire sum due to him with interest and 
compound interest by sale of the property. 
In the plaint it was stated in para, 5 that 
two six-monthly instalments of intereat had 
been paid in 1926 meaning that the first 
default occurred on llth August 1:07.- 
There was another payment of llth Feb- 
ruary, 1910, also alleged. There is no proof 
of the second payment of interest.. The 
trial Court made no mention of any such 
payment and in the grounds of appeal to 
the lower Appellate Court it was not sug- 
gested that the trial Court had overlooked 
any evidence or failed to frame an issue 
on the question of the payment of interest 
on llith February, 1910. 

Both the Oourte held that in default of 
payment meant in default of payment of 
the aix monthly interest and not in default 
of payment ab the end of ihe stipulated 
period of five years. Having interpreted 
the terms of the document in this way 
they applied the Full Bench rulings of this 
Oourt in the case of Gaya Din v. Jhuman 


Lal (1) and Shib Dayal v. Mehrban (2) and 
oe Ind Cas 910; 37 A 400, 13 A. L.J. 510 


(2) 8v Ind Cas’ 981; 43 A.27; 20 A. L. J, 819; A. 
L-R, 1923 All. (F. B). 
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held that a cause of action accrued on the 
‚llth August, 1907, and the suit brought on 
idsth July, 1922, was time-barred. 

The learned Counsel for the appellant 
has drawn our attention to the remarks of 
their Lordships of the Privy Council on 
the two Full Bench rulings of this - Court. 
Bee .[Pancham v. Ansar Hussain (3)] It 
appears from those remarks that their 
Lordships were not satisfied as to the cor- 
reotnesg of the principles enunciated in 
those two. rulings, On this ground alone 
we are not prepared to refer the question 
again to another F'ull Bench. A Divisional 
Bench of this Court must follow the Full 
Bench decisions until their Lordships of 
the Privy Council express a definite dis- 
agreement with them. . 

t was argued here that the suit should 

be remanded for enquiry whether interest 

ad been recovered by the mortgagee on 
the llth February, 1910, or not.. The ap- 
pellant is not entitled to this indulgence. 
lt was his duty in the trial Oourt to prove 
this payment. He neglected to do so and 
even in the lower ‘Appellate Oourt he 
made no reference to this alleged recovery 
of interest from the mortgagor. It is clear 
that he failed to prove any such payment 
and the cause of action, therefore, acorued 
on the 11th February 1907. 

` We dismiss this appeal with costs. 

oZ. K. - Appeal dismissed. 
` (3) 99 Ind. Cas. 650; 24 A. L. J. 738 at pp. 739, 740; 
48 A. 457; A. L R. 1926 P. O. 85; (1026) M. W. N. 
520; 24 L, W. 241 (P. O) , 





LAHORE HIGH COURT. 
Orvın MisonLLANROUS Oasan No. 151 c» 1922. 
. June 23, 1922, 
Present: —Mr. Justice Brasher. 
- ARJAMAND KHAN-— DRFBNDANT— 
PRTITIONER 


à versus k 
SHANKAR LAL AND OTHHRS—Ü'LAINTIPFS 


: — RB6PONDHNTS. 

,O. P. Eras df Ee 0. XLI, rr. 5, Lom 
em suutt—Appeal—Stay of execution o eree— 
fi maan loss, necessity of E as d 

A decree for pre-emption was passed against a rival 
pre-emptor who had hi the land. It 
was found that the sale in favour was not & 
genuine transaction and that he had further waived 

right of Phin dae The property was in the 
lon of tenants, but the decree-holder had de- 


posited a large amount in Court. On gn application 


for stay of execution of the decree; 


7(3- 


Held, that there was no good ground for holding 
that substantial loss would result to petitioner unless 
the order for stay of execution was made and that 
the application could not, therefore, be granted. 

Mr. Sheo Narain and Sardar Hazara 
Singh, for the Petitioner. 

Mr. Shamair Chand, for the Respondents. 

ORDER.—The petitioner is appealing 
from apreemption decree. He is a rival 

re-emptor who has himself purchased the 

and, butit has been found that the sale 
in his favour was not a genuine transaction 
and that he has waived his right of pre- 


'emption. 


I can see no good ground Tor holding 
that substantial loss will result to the pe- 
titioner, unless the order for stay of execu- 
tionis made. It is said that most ofthe 
land is in the occupation of tenants and 
that if the decree-helder obtains possession 
it will be difficult for the petitioner, in the 
event of his appeal being accepted, to re- 
cover the rent realised from these tenants. 

The decree-holdér, however, would be 
placed ina similar position if the applica- 
tion were granted, and if the appeal were 
afterwards dismissed. He has, moreover, 
deposited a large sum of money which 
would remain idle if the application were 
granted. 

Ido not think that sufficient cause for 
stay of execution has been made out, and 
I digmise the petition. A 

A.N, å. Petition dismissed. 
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BOMBAY HIGH COURT. 
Egconp Civil, APPHaL No. 555 or 1925.- 
July 19, 19-6 
Present: —Mr. Justice Fhah end 
: Mr. Juatice Fawcett. 
VRAKDAVAN BHAIOHAND SHAH 
— PLAINTIFF — APPBLLAAT E 


tersus d 
PARSHOTTAM MOTICHAND SHAH 
—DEFBNDANT— RBSPONDBNT, è 
Trusts Act (II of 1882), #2, 26 (b), 46, 88, Pk COM: 
tive trust—J oint trustees— Liability of trustees for a 
of coti ustee—Absence of pecuniary advantage, effect of 
—Renunciation of trusteeship— Subsequent renuncta- 
tion, effect of, on liability for prioracts. dE 
Where a trustee allows hia co-trustee to receive 
trust property and fails to make due enq “an to 
ihe co-trurtee’s dealings therewith, or allows to 
retein it longer then the circumstances af the case 
reasonably require, he will be liable for,the realixationa 
made by his co-trustee which are lost to the estate, 
[p 165, col. 2.] A 
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fact that, all the pecuniary advantage is gained 
ue of them alone and the other haa not derived 
any such advantage does not relieve a trustee from 
ability for the acts of a co-trustee. [p. 768, col. 1.) 
A perso. who has once undertaken the office of a 


renunciation, [p. 766, col. 2] "| 
law in 
Suo ent under the conditions mentioned in a. 46 


sta Act. [ibid, 

es Pauci J.— a trustees appoint one of 
their number to got as Receiver and manager of the 
-trust property and to collect the rents, the appoint- 
ment does not per se make the other trustees res- 
ponsible for his acts but it makes the trustee so 
appointed agent of the other trustees for the pur- 
poses for which he is appointed, and they are res- 
ponsible for his acts so far as they would have been 
rea ble for the acts of a stranger appointed by 
them. [p. 767, col. 2.] Ak 

Second appeal from the decision of the 
Assistant Judge at Ahmedabad, in Appeal 
No. 425 of 1923, varying the decree passed 
by the Subordinate Judge at Dhanduka, in 


Oivil Suit No. 77 of 1922, 


Mr. P. V. Kane, for the Appellant. 
Mr. H. V. Dicatia, tor the Respondent. 


- JUDGMENT, . 

Shah, J.—This second appeal arises 
out of & suit filed by the plaintiff to recover 
from his two uncles, the defendants, certain 
sums said to have been realized by them 
soon after the death of hia father. His 
case was that hie father Bhaichand died in 
1903, and that before his death Bhaichand 
and his other brothers Keshavji, Parshottam 
and Mohanlal, had separated. We are not 
concerned with Keshavji who died about 
the game time. When Bhaichand died, the 
plaintiff was not born The mother ofthe 

laintiff was at her father's house at 
Palaja, while Bhaichand's house was at 
Rojka in the Dhandhuka Taluka. Parshot- 
tam and Mohanlal helped to recover the 
outatandings *of the deceased after his 
death. The plaintiff was born a month or 
two after Bhaichand’s death, and the 
present guit was filed by him in 1922 soon 
after he attained majorily to recover the 
amount of the realization made by defend- 
ants Nos. 1 and 2. | 

Defendant [No. 1 pleaded that he was 
really servin , during the material time 
at Una in the Jonsghad State, that he 
"used to visit Rojka occasionally, that he was 
there abouts month in a year, that all the 
debtd were collected by defendant No. 2, 
that defendaht No 2 mostly managed the 
plaintif's property, and that the suit should 
be. dismissed as against him. 
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Defendant No. 2 admitted that he manag- 
ed the estate of the deceased for some 
time after the death of Bhaichand, that the 
mother of the plaintiff had taken charge of 
the management shortly after that, that 
he was not in -possession of any property 
of the deceased Bhaichand, and that the 
suit should be dismissed as against him. 

The trial Court found in effect that pro- 
perty worth Rs. 1,300 came into the hands 
of the defendants. It found, however, that 
the property really was retained by de 
fendant No. 2, and defendant No. 1 had 
no benefit of that property. The learned 
Subordinate Judge, however, passed a 
decree against both the defendants in the 
view which he took of the position of the 
two defendants with reference to the pro- 
perty, which was found to have come into 
the hands of defendant No. 2. 

Defendant No. 1 appealed to the Dis- 
trict Court. Defendant No. 2 acquiesced 
in the decree which was passed against 
him. The learned Assistant Judge who 
heard the appeal came to the conclusion 
that, though defendant No. 1 had control 
over defendant No. 2's management until 
the mother of the plaintiff Bai Santok came 
on the scene, he receivad no benefit of the 
realizations made by defendant No. 2, and 
thateven if he was atone time in a fidu- 
ciary position with reference to the plaint- 
iff, he had renounced the trust-in favour 
of Bai Santok, as evidenced by the con- 
duct of Bai Santok and defendant No, 2. 
He, therefore, came to the conclusion that 
defendant No. 1 was not liable for the 
amount which was lostto the estate in con- 
sequence ofthe action of defendant No. 2, 

The plaintiff has now appealed to this 
Court, and itis urged on his behalf that 
really both the defendants were in a fidu- 
ciary position with reference to the estate 
of the plaintiff during his minority, and 
that the question is not so much whether 
defendant No. 2 had kept the relizations 
with him, but whether in effecting those 
realizations both the defendants were act- 
ing together and, whether, under the 
circumstancea, defendant No. 1, would be 
liable or not; and partioular reliance is 
placed upon the letter of defendant No. 1 
which is Ex. 36 in the case. 

The case is not entirely free from diff- 
culty; but, on a fair consideration of the 
admitted facta in the case, the contentions 
of the appellant appear to -bə justifled.: 
When Bhaichand died, his wife was at her 
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father’s place at Talaja. The present 
plaintiff was born a month or two after 
the death of Bhaichand, and it would be 
Reen that the two uncles of the plaintiff 
really decided to help the estate of the 
deceased by affecting realizations on behalf 
of the minor plaintiff and his mother. It 
appears that when Bai Santok, the mother 
of the plaintiff, returned about a year 
after with her minor son to Rojka from 
Talaja, she apparently intervened and 
sought to make the realizations herself. 
It appears from one of the replies received: 
from the debtors of the deceased Bhaichand, 
which is Ex. 28 in the case, that it was 
stated to her that that particular debtor 
‘had paid the money to the two persons, 
namely, Parehottam- and Mohanlal, who had 
passed, a receipt to him, Itis not clear as 
to what happened thereafter for some time. 
But in 1905 defendant No. 1 wrote the fol- 
lowing letter, Ex. 38, to Vrajlal Kalidas, 
father of Bai Santok, at Talaja, as fol- 
lowa:— 

“Itis eight or ten days since I have come 
here. I wrote from Una two or three post- 
cards to you when you wrote one postcard. 
Bhethji, you will keep on us the same 
favour as you have been keeping. Do you 
call long-lived Garbad and amuse him on 
my behalf. I havea mind to amuse him 
but I have not more days of -leave to come 
there, If it will be possible and if I shall go 
via Bhavnagar I shall pay a visit, Shethji, 
to us that long-lived Garbad is equal to 
our brother and we here even give up our 
work and do his (work) To us a single 

le of his is:equal to forbidden food. It 
has given us great pain that you did not 
eomeon the ceremonies in honour of our 
mother. Long-lived Garbad may have 
learnt to walk and also to speak. If 
so, you shall continue writing letters 
of delight for that. And you shall not 
keep atall any differance in mind. God 
shall at once make him of full age and he 
shall stand by our side like our brother, 
You shall write a letter again,” ` 

This letter shows unequivocally that both 


the brothers were really actiug in the inter- 
est of the then minor plaintif. They were 
the nearest male relations of the minor 


in the family, and by assuming the duty 
of realizing the outstandings of the de- 
ceased Bhaichand, they put themselves 
in a position of trust with reference to-the 
minor plaintiff. Itis found that out of the 
realizations then made property worth 


fendant 
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Re. 1,800 has been lost to the plaintif. It 
is lost, no doubt, as found by the trial 
Court, "because defendant No. 9 incurred 
losses in the year 1905, and it is true that 
the benefit of those realizations went to 
defendant No. 2 But, having regard to 
the position in which both the defend- 
ants placed themselves with reference to 
the. estate of the minor, the question is, 
whether defendant No. 1 also is liable or 
not. It seems tome, ona fair view, that, 
1n consequence of what was done by de- 
] o. 2 really under the control and 
advice of defendant No. 1, a situation 
arose which gave rise to certain obligations 
in the nature of trust under s. 88 of the 
Indian Trusts Act. By necessary impli- 
cation they bound themselves in a fidu- 
ciary character to protect the interests of 
the minor, and defendant No. 8 was able 
to make those realizations because both of 
them in effect took up that responsibility, 
It is not enough for defendant No. 1 to 
say at this distance of time that in fact 
the realizations were made hy defendant 
No. 2, and that he had nothing to do with 
the actual management. Having regard 
to the letter, which he wrote in 1905 to 
the maternal grandfather of the plainti 
it seems to me clear that defendant No. E 
was really acting under the advice of de- 
fendant No. 1,and that the defendant No, 1 
was in a position to control him. It is-not 
likely, in my opinion, under the circum- 
A that, if oan No. 1 had as- 
sumed a position of neutrality at the tim 
defendant No. 2 could have acted as he did. 
It is not likely that the maternal relations 
of the plaintiff would have allowed defend- 
ant No, 2 to go on making realizations 
without any effective check from their side 
ifthe defendant No. 1 did not hold out 
assurances to them. In fact the position 
was that they trusted both the defendants 
and as aresult defendant Nor 2 is found to 
have made realizations which are lost to 
the estate. The principle of a, 56 (b) of 
the Indian Trusts Aot would apply, that is 
where a trustee allows his co trustee to 
receive trust property and faila to make 
due enquiry as to the co-trustee'g dealing’ 
therewith, or allows him fo retain it longer 
than the circumstances of the cage reason- 
ab pues he may be liabl8. i 
n the present case it seems to 
both the defendants were bound, in = 
sequence of the fiduciary relationship 
which was created by the position which 
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they took up soon after the death of Bhai- 
chand, to protect the interest of the minor, 
and that, if by availing themselves of that 
character they gained pecuniary advantage, 
itis no answer to say that all the pecu- 
niary advantage is gained by one of them 
and that the other has got no such advantage. 
This pecuniary advantage became possible 
in consequence of the joint position of both 
the defendants with reference -to their 
minor nephew, and as defendant No.1 did 
not take up any position of aloofness from 
defendant No. 2, he cannot now say that 
he is not ia any way responsible. He 


allowed defendant No.2 to make realiza- 


tions and to get the advantage at the cost 
of the minor's estate. . f 
The learned Judge has stated in his 
jadgment that there was a renunciation 
of the trust even if, asa result of the letter 
Ex, 34, defendant No. 1 can be said to 
have assumed a certain position of trust 
with reference to the minor. I am unable, 
howaver, to agree with the learned Judge in 
his view that if once defendant No. 1 is found 
to occupy a position of obligation in the 
nature of.& trust, there was any renunciation 
on the partof defendant No.1 such as is 
contemplated by s. 46 of the Indian Trusts 
Act. None of the conditions laid down 
in s. 49 exist in the present case; and there 
ean- be no renunciation as required by law. 
The:mere fact that the mother came on 
the scene nearly a year after her husband's 
death, and that there were other maternal 
relationg of the plaintiff who could have 
taken action against defendant No. l or 
defendant No, 20r both,ifthere was any 
mismanagement by either of those defend- 
anta, and that they did not take any such 
action, does not afford any answer to the 
liability of the defendants to the plaintiff. | 
Further, the question of renunciation by 
defendant Ne. 1 has not any practical 
importance inthis case, as the realizations 
in question were made apparently before 
the so-called renunciation and they were 
Jost to the estate in 1905, the year in 
which defendant No. 1 wrote the letter 
Pr. 36. : | 
The plaintiff has flled his present suit 
within the time allowed by law on his 
attaining majority, and just as defendant 
No. 2 is liable, it seems to me that, under 
the circumsfantes, defendant No. 1 is also 
liable, though it is perfectly true, as found 
by both the* Courts, that he has personally 
received no pecuniary advantage. But 
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the advantage which defendant No: 2 has” 
received is, under the circumstances, the 
pecuniary advantage gained by the two 
peraonsin virtue of the position of trust 
which they came to occupy with reference 
to the minor plaintiff after the death of 
Bhaichand. I am satisfied that the view 
taken by the learned -Assistant Judge as 
to the liability of defendant No. 1 is not 
right. 5 

I would, therefore, allow this appeal aud 
restore thedecree of the trial Oourt with 
costs in this Court and in the lower. Appel- 
late Court on defendant No. 1. It is hardly 
necessary to mention that if any amount 
has been realized from defendant No. 2, 
that will have to be given credit for at the 
time of execution of this decree against 
defendant No. 1. 

Fawcett, J.—I concur that the appeal 
should be allowed. We are, no doubt, bound 
by the findings of fact of the lower Appellata 
Oourt that defendant No.1 did not him- 
self obtain any gain from the realizations 
on accountof the estate of the deceased 
Bhaichand, and that the bulk of the out- 
standings were recovered by defendant 
No. 1's brother, defendant No. 2, who kept 
the accounts, and who misappropriated the 
monies realized. On the other hand, the 
Assistant Judge has found -that defend- 
ant No. 1 had controlover defendant No. 2's 
management until’ the mother Bai Santok 
eame on the scene. The letter, Ex. 36, how- . 
ever, plainly shows that, even after she had 
come on the scene, control was exercised by 
defendant No.1 himself, who! represented 
itas trustworthy and effective to the father 
of Bai Santok. The further finding of the 
Assistant Judge that defendant No. 1 sub- 
sequently made &renunoiation of any trust 
that he had assumed, is clearly opposed to 
law, because the general principle laid 
down in England, and adopted inthe Indian 
Trusts Act, 6.46, is that a person who has 
once undertaken the office of co-trustee 
either of a direct or of a constructive trust, 
cannot escape liability by amere subsequent 
renunciation. The law in India allows 
renunciation only under certain conditions, 
which are mentioned in s.46. None of those 
apply in the present case. Therefore, 
accepting thefinding of the lower Appel- 
late Court that defendant No. 1 had control 
over defendant No 2's management, but 
that he never went beyond giving general 
directions and did not personally recover 
amounts or gain by any breach of trust, 
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the question of law remains whether the- 


Assistant Judge was right in holding that 
defendant No. 1 is not liable. 
if s, 20 /b) o£ the Indian Trusts Act applies 
to the case, it would cover the conduct ‘of 
defendant No, l in not exercising proper 
control over his younger brother, defendant 
No. 2, and not seeing that there was no 
misapplication of the funds realized by 
defendant No, 2.. That is an old principle 


which has been followed by this Oourt in: 


several cases, of which two are Bai Jadav 
v. Tribhuvandas Jagjwandas (1) and 
Mahomed Ahmed v. Rodrigues (2). 

The only question of doubt or difficulty 
is, whether the circumstances are sufficient 
to hold that the case-falls under s. 88 or 
B. 94 of the Indian Trusts Aot. Primarily, no 


doubt, these sections apply only to the person ' 


who actually gains the pecuniary advantage 
mentioned in 8.89, or has in his possession 

roperty, as mentioned in a. 94 of the 

dian ‘I'rusts Act. But, as is shown by 
illustration (b) tos. 94, a person may even 
by mistake assume the character of a trustee 
for another; and certainly defendant No. 1 
by the letter, Ex. 36, assumed such a 
character, The case seems to me to resolve it- 
self into the question whether defendant No.1 
aud defendant No. 2 acted jointly in accept- 
ing thecharacter of trustees, and became 
constructive co-trustees 80 as to be jointly 
liable to the plaintiff, Theclose relation- 
ship of the two defendants must be borne 
in mind, and the control that could be 
exercised by defendant No. 1 asthe elder 
brother. was essentially an important factor 
in 
of 
of the plaintiff. 

An analogous principle, which can, I think, 
be applied to a case of this kind is that 
laid down as to joint tort-feasors, where 
you may have one person who actually 
commits tort and another peraon who does 
not himself ‘directly commit that tort, but 
who joins in, or, to put it briefly, abets 
the commission of the tort. It is a general 
rule, as. given in Halebury's Laws of 
England, Vol. XXVII, Art, 955 at page 488, 
that— 

“The fact that two or more persons have 
concurred:or ‘assisted in or contributed to 
an act which has caused damage is not 
of itself sufficient to make such persons 
jointly liable, unless by reason-of a joint 

(1) 9 B. H. C. R, 333. 

(2) 7 Bom. L, R. 601, 
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Plainly, 


iving rise to confidende in the minds 
aiSantok and other maternal relations . 
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duty being owed to the person who has 
suffered damage, er on some other ground, 
relief may beclaimed against such persons 
jointly." 

Here clearly there wasa joint duty owed 
by the two brothers to the plaintiff, the 
person who has suffered the damage, and, 
in my opinion, that principle applies. to 
the case of defendant No. 1. Or, it may be 
put on another ground, which was approv- 
ed by the House of Lords in Home v. Pringle 
(3), viz where trustees appoint one of 
their number fo&ct as Receiver and manager 
of the trust property and to eollect the 
rents, the appointment does not per se 
maké the other trustees responsible for his 
acts--but it makés the trustee Bo appointed 
agent of the other trustees for the purposes 
for which he is appointed, and they are 
responsible for his acts so far as they 
would have been Wo ea for the aote of 
a stranger appointed by them. 

In this case we havé also the provisions 


of s. 26(b) of the Indian Trusts Act which 


directly cover the case of defendant 
No. 1, as: a constructive co-trustee. I think 
equity obviously supports the view which 
my learned brother has taken, and that 
the lower Appellate Court's decision is 
wrong inlaw. I agree, therefore, in the 
orig proposed by my iena brother. 
Appeal allowed. 
Cj dí) e o a r 264 at p 8 E. R. 108; 
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LAHORE IH COURT... 
Oi1vIL MisgonLLANHOUS Oass No. 441 or 1926, 
(Orvin APPBAL No, 1817 oF 1926.) - 
November 30, 1926 
Present:—Mr. Justice Jai Lal. 
FATEH KHAN—Daranpant— 
PnRriTIONBE 
versus 
DAIM AND OTHARS— PLAINTIFEd, KARIM 
BAKHBH—DnraNDANT—RHBSPONBHNTS. 

VE uA Wasi oF CS CBE dA leue 

TALENT oy—. ppeal pre-emption 
aa 705 0. Exec. Au é 

Ordinarily w. a decree for posssealon of immove- 
able property is under appeal, the disturbance. of 
status anis does result in a substantial Joss to the 
party on within the meaniny of O. XLI, 
r. 5 (3), O. P. O. . 768, ool. 2.] . 

Where an appeal is pending from a pre-emption 
deoree, the vendee-appellant should, as a rule, be 
granted a stay of exeoution. [ibid ]. . 

Petition under O. XLI, r. 5 C. P. O, for 


Btay of execution proceedings i in the lowér | 


. ing 
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Court pending the decision of the appeal 
case abie above by the High Court. 

Lala Badri Das, R.B., for the Petitioner. 

Mr. Nanak Chand, for the Respondent. 

ORDER.—These proceedings arise out 
of a suit for pre-emption which was decreed. 
The vendee-defendant has filed a first 
appeal in this Court which has been admit- 
ted by his Lordship the ‘Chief Justice’ for 
hearing toa Division Bench. The appel- 
lant has now applied that pending the dis- 
posal of appeal the execution of the deoree 
be stayed, as otherwise he would suffer 
great injury. He alleges that his crops are 
standing gn the land and he would suffer 
aga ule loas if possession is given to 
the decree-holder. In support of his appli- 
cation the learned Counsel cites Gokal 
Chand v.Sanwal Das (1). Counsel for the 
respondent, on the other hand, strenuotisly 
opposes the application and relies upon 
Dhera Mal v. Haidar Shah (2), Rajindra 
Singh v. Umrao Singh (3) and Arjmand 
Khan v. Shankar Lal (4). In the case cited 
by the Oounsel for the petitioner it was 
held that there is & recognised practice of 
this Court on an appeal having been pre- 
ferred to stay execution of decrees Teleng 
to immoveable property. In the cases cite 
on behalf of the respondents it was held 
that there was no such uniform praotice 
but that each case has to be decided on ite 
own merits and that no execution of the 
decree can be stayed unless the conditions 
laid down in O. XLI, r. 5 (3), O. P. O., "have 
been satisfied. ` That rule provides that an 
appeal shall not operate as a stay of pro- 
ceedings in execution except so far as the 
Appellate Oourt may order, nor shall execu- 
tion of a decree be stayed by reason only 
of an appeal having been preferred from 
the decree, but the Appellate Court may 
for sufficient cause order stay of execution 
of such decree and further that no order for 
atay of exeoution shall be made unleas the 
Gourt is satisfied inter alia that substantial 
loes may result to the party applying for stay 
of execution unless the order is made. 
Rule 6 (2) of the same Order, however, pro- 
vides that where an order has been made 
for the sale of immoveable property in 
execution of & E onn ee an appeal i is pu 

h decree, the sale & on the 
Rey ent-debtor to the 


igar jud 
application ofthe j 8, 12 P. W. R. 1920; 79 
P 


Ind. Cas. 935; 1 L. 
d D 59 1936; 2 L. L. J. 82. 
a 61 Ind T 21.61, 
Ind, Cas, 827. : 
é $3 Inde Cas, 163; A, L R, 1082 Lah, 304 
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Oourt which made the order, be stayed on 
such terms as to giving security or other- 
wise as the Court thinks fit until the appeal 
is disposed of. It is, therefore, to be ob- 
served that so far as the sales of immove- 
able property are concerned they must be 
stayed irrespective of "proof of substantial 
loss mentioned in the previous rule. There 
is, however, no expreaa provision of thelaw 
relating to stay of execution when the 
decree relates to possession of immoveable 


-property. The matter in such cases has, it 


appears, to be decided with reference to the 
provisions of r. 5 (3). At the same time 
ordinarily in cases of immoyeable property 
where the decree is under appeal the dis- 
turbance if status quo ante does result in’ 
substantial loss to the party in possession, 
This, however, is not a universal rule and 
all the surrounding circumstances have to 
be borne in mind. i 

In a suit for pre-emption the defendant- 
vendee is in possession of the property 
under a perfectly valid title obtained for 
consideration from the original owner. 
Such possession should not, in my opinion, 
be disturbed till the plaintiff has finally 
established his title and the vendee has 
exhausted all his remedies for retaining 
such possession. ‘In the case before me the 
vendee alleges that his crops are standing. 
on the land in suit and agrees that the 
respondents be allowed to take back the 
money deposited by him in Court pending 
the decision of the appeal so that there may. 
be no loss of interest and undertakes not 
to raise any objection on the score of their 
not having complied with the terms of the 
decree on that account.. This offer by the 
petitioner will obviate any difficulty that 
may otherwise arise on the ground that 
the plaintiffe-pre-emptors have not complied 
withthe decree of the Court by depositing 
the amount in Oourt or by withdrawing the 
same. Having regard to all the circumstances , 
Ithink that this is & fit case in "which an 
order for stay of execution should be made . 
and I order accordingly, subject, to the 
condition that the petitioner will, within a ` 
month from to-day, give security to the sat- 
isfaction of the Executing Court that he will 
obey and satisfy any’ decree that may be 
passed by this Court on appeal, The dec- 
ree-holders may, if they choose, take back 
the money deposited by them in Court, 
There will be no order as to the coats of 
this petition, 


B. L, Appeal accepted, 
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F PURSHOTTAM: dub Ormaks - Dara paw 
NDBNTS;.. 
^j c P. "'G. (4e Y o of: 1008). 5. 100 Fiiding of fun 
based on demeangur* of witness—Reversal by- Appel- 

, late Court, propriety of—Serond Appellate Court, whe- 
` ther ean tnterferd —Possession, long: and contwtued 
Ownership, presumption of. . 

= Erven though it may not: be- possible to, kay how the 
* ownership of property of a particular person originpt- 
ed, long and continted póeeeasion raises a presim p- 
tion of owhership:. [p. 770, col. 1.] 

Sambhasheo v. Mahadeo (3), relied on. 

A Oourt of first appeal is entitled to cometo a differ- - 
ent decision from that ot she—-trial Court on a question 
of fact even though the trial Court was strongly 
influenced by the demeanour of the witnesses. [p. 769, 
col. 2; p. 770, col. 1.] 

Second appeal against a decree of the 
Additional District Judge, Yeotmal, dated 
the 24th April, 1825, in Givil Appeal No. s4T ^ 
of 1923. 

Messrs A. V. Khare and W.B. Pendhar- | 
skat for the Appellants. ` 

Mr. M. R. Bobde, for the Respondents. “ 
JUDGMENT.—The plaintiffs, Mainabai * 
alias -Girjabai, and Sundrabai ‘sued the de- 
fendants Gujabai, Laxmi, Kesho Appaji, 
Vithoba, Sitaram and Ghampat i in the.Oourt 
of "the Bübordinate Judge, Darwaha, for 
, possession of a- small site, 30 by 14 cubits, 
“with a chhapri on it situated in Mauza 
,Darwaha. Their case was-that the site 
; belonged to their deceased father, Balwant 
: Rao, and that after the death of his widow 
\Yamunabai they became owners thereof by 
-Tight of inheritance. Defendant No. 1 
pleaded that the site belonged to her father 
had been so in her: possession for over 
5 $93 ears. Defendant No, 2 admitted plaint- 
"iffa claim, while defendant .No. 3's plea 
.was that the site was his ancestral propery: 

“The suit proceeded ex parte against 
¿other defendants. “On the.issues which 
;arose on the pleadings ofthe parties, the 
‘Subordinate Judge coame to the following 


cn 


g8: 
(a) That the site and structure on it 
Mud ‘not Balwant Rao's ancestral pro- 


P That Yamunabai had not: been. in 
sposeession thereof, nor had allowed de- 
fendant No. 1 to live on the "Subject: ma 
licenses, | : 

49 
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(e) That- Yéiunabsl died about ‘Noverh- 
“ber, 1921. ` 

: (d) That defendants have been in pos- 
-session for 50 or 55 years but not as 
i owners. 

3 The plaintiffs’ claim .was accordingly 
- dismissed -and “they appealed to the Court 
tof ae Additional District Judge, Yeot- 
"ma : 
The Judge. ofthe lower Appellate Coytt 
-differed in: his view of the oral evidence 
-from the Subordinate Judge, in particular 
tag- regards witnesses like Govind, Bapt, 
“Marati and Ganesh (P. Wa. Nos. 4, 6, 7 and 8) 
-who'had been disbelieved .by*the Bubordi- 
"nate Jüdgeé bécause they were residents of 
"other -villages. ‘Fhe Additional District 
‘Judge gave reasons why these men we 
-likely to have local EEUU. of the site 
‘and-held that on their and. other eviden E 
“there was suffidient material for holdi 
Tthat Balwant Rao was the owner of the ite. 
"He further held :that there was sufficient 
t evidence to justify the finding that Musam- 
mat Gnjabai had constructed the house with 
‘Yamunabai's TERA On these and 
‘connected ‘findings the lower Appellate 
č Court reversed the judgment of the-Sub- 
“ordinate Judge and give decree for possea- 
sion of the site-only, leas the superstructure 
alleged to exist on it. . 

‘It has been urged on behalf of the ap- 
-pellanta (defendants) Gujabai and Kesho 
“Appaji that the Additional ‘District Judge 
‘was wrong in upsetting the finding of fact 
"arrived at by the Subordinate Judge, viz., 
"that Balwant -Rao was not the owner of the 
-gubject, particularly -in-view of the fact 
that-the Judge of the firat Court particu- 
larly commended on-the demeanour’ of 
Musammat Gujabai and accepted her as 
a trie witness. i have been referred to :the 
decision of their Lordships of-: the Privy 
Oouncilin Bombay Cotton M anufacturing | Co. 
v. Motilal Shivlal (1) in this connection, but, 
in-my opinion, the decision -of the lower 
‘Appellate Court -cannot be impugned on 
this ground. It was-undonbtedly open to 
‘the said Court to come toa different deci- 
sion from the first Court on the question qf 
{aot involved and that Oourt has given 

aii satisfactory - reasons ` ‘ for so dos 


C gain, “my attention js bes drawn- to 


(1) 23 Ind. Ca. 129; 39 B. 34d; 190. W. N. 611; 1f 
M. T. T. 403; 28 M. L. J. 593; 11 O. L. J. 538; 17+Bom, 
L. R. 455; tw, pil (1918) M, W. Ny 788; LA, 
loe. Q). 


~ 


„is trne that title can 


x 


210 


ihe remarks in para. 5 -of the lower 
Appellate Court's judgment. Although it 
6 acquired by pre- 
scription in the case of a site like the present 


' one in addition to the other three methods 


,meniioned by the Subordinate Judge, it 
as been pointéd out that for the factor of 


' adverse possession to come into play, there 


must be such adverse possession against a 
specific person or persons. In this case it 


‘is urged that the adveree possession could 
.only be against Government and that in 


any event such slender user of the land as 
occurred could notin any event amount to 
adverje possession: cf.  Radhikadas v. 
Harmohanial (2) In this connection my 
attention has also been called to the rules 
for assigning building sites in villages, 
contained in the Revenue Manual, Berar, 
Vol. I, page 99, andit has been contended 
on behalf of the, appellants that they had 


' no chance of meeting the new case which 


was madeout for them im the lower Appel- 
late Court. As I read the lower Appellate 
` Court's judgment, however, that Uourt 
“did not definitely find that ownership had 
“been acquired by adverse posgession. What 
‘the Additional District Judge did find was 
“that on the evidence on record it was im- 
possible to say how Balwant Rao's owner- 
Bhip was acquired but nevertheless that 
the pvidence went to show long continued 
possession which, in turn, raised a pre- 
‘sumption of ownerahip: of: Sambhasheo v. 
Mahadeo (3). Nor can I see that there is 
any room for the argument that the state- 
ments of the witnesses, whom the Addition- 
‘al District Judge relied upon, were in 
‘reality "opinion evidence." to the effect 
that Balwant Rao was owner. Oa the con- 
trary, the witnesses deposed to facts, 
from which the lower Appellate Court has 
deduced the presumption of ownership. It 
is no easy matter to lay down any exact 
‘Tales as to the quantum of evidence neces- 
ri to establish ownership in a case like 
pe peer cf, Inayat Husen v. Ali Husen 
(5 ut on the whole it seems to me that 
there are insufficient grounds to permit of 
this Oourt -interfering with the finding of 
fact arrived at by the Additional District 
Judge as to, Balwant Rao's possession and 
ownership» ` 
, As regards “the question of Musammat 
; 3) A7 lad Qu. 54: 13 N. L. R. 55. 
MO 


37 Ind. Cas, 506; 10 N. T. R. 188 at 
30 A. 182; A, W. B. (1898) 18; gine, 


193. 
Deg (x. 8.) 


ED > l 
MRS. H. B. MORTON 2, WOODFALL. 


or the purchase-money, 6.g., & prom 
Whether 
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Gujabai constructing the hut as a licensee, 
it was open to the lower Appellate Court to 
disbelieve that witness and it has given 
Btrong reasons for doing 8o. In any event 
the onus of proving that the defendant was 
not a licensee was on Qum and it has clearly 
not. been rre HD Still further this 
question is of on academio importance 
because dafendante! own evidence would 
show that the house was constructed after 
Balwant Rao's death, and limitation would | 
not run against the reversioners. 

These findings dispose of the appeal 
which is dismissed. Appellants must bear 
the respondents’ costs. Costs in the lower 
Courts as already ordered. 

G, R. D. Appeal dismissed, 


LAHORE HIGH COURT. 
Fiest O1vIL Arrasar No. 3095 oF 1922, 
‘December 3, 1926. 
Present:—Sir Shadi Lal, Kr, Ohief Justice, 
and Mr. Justice A ha "Haider. 

Mes. H. B. MORTON-—PLAINTIFF— 
APPHLLANT 


j vereua 
Me. E. WOODFALL and orBhHis-- 
DaraNDANTS—HRHBSPONDBNTS, 


and equttable liens dis 
of—Oonsideration ' 


pisa. VUE ms of, 
C. P. C. (Act Vor 1908), O VI, r. 17- uit 7 Pad un- 
rehas- -money—À mendment of ese ile td 
Jor breach of coniract—Amendment tn second appeal. 

If & vendor has not received the whole ora portion 
of the purchase-money a lien is created in his favour, 
and he cannot be‘ deemed to have abandoned it b 
mere cantract to defer pe need. of a a 
of the purchass-money or to take 


urchase-money 
by instalments, or by taking a mere 


KK a bilt 
of exchange ora bond. ihe vendor has relin- 
Galaned tap Men Md every dise quastion SEG 
to be gathered from all the circumstances of the case, 
and the onus résts upon the person denying the 
at he Pandor ko prove poleas and manıfest intention 
to relinquish that right. [p. 771, coL 2.] 
Where the consideration for a sale consiste partly of 
money and partly of shares ofa Oom vue renda 
cannot claim a lien for that n of the con 
sideration which is represented by the shares. [p. TU, 
mnp 778, kanhi 
In ré Brentwood riok and Coal Co, (f), relied:on, 


(99 L C. 1937] 
The vendor'slien given by the Courta of Equity is 
different in its and nature from the 
- which a vendor obtains under s. 55 (4) (b) of the Trans- 
fer of Property Act. The statuto creates a presump- 
tion in favour of the existance of such charge and the 
presumption can be displaced only by Doria & -con- 
tract express or implied, which is moonaistent with 
the continuance of the charge. [p.771, col 2.] 

Webb v. Macpherson (1), followed. 

acre charge created by s. 55 ec , Tranefer of 
Property Act, has no application in jab buta 

' under the principles ofequity can be 
relied upon by a vendor in this Province. [p. 771, col. 2.] 

When a suit is brought for recovery of money as 
unpaid purchase-money it is competent to the Court 
to allow an amendment of the plaint even in second 
appeal soas to make it one for damages for breach of 

. contract. [p. 772, col 1. 

First appeal against a decree of the Firat 
Olass, Subordinate Judge, Delhi, dated the 
30th August, 1923, 

Mr. Moti Sagar, R. B., Mr. Des Raj Sawh- 
ney and Bishan Narain, for the Appellant, 

Messrs, Shamair Chand, Jagan Nath 
Bhandari and Parkash Chand, for the Re- 
spondents, 

JUDGMENT.—By an indenture dated 
the 22nd July, 1920, the plaintiff, Mra. Morton, 
conveyed tothe defendants, Mr. E. Woodfall 
and the Indian Printing and Publishing 
Company, Limited, certain premised, a Print- 
ing Press and a newepa called The 
Morning Post. The d contained a 
covenant that the vendor had agreed to sell 
to the aforesaid vendees the property men- 
tioned above "for the sum of Rs. 1,00,000, 
payable as hereinafter mentioned,” that is 
to say "Ra. 60,000, on or before the execu- 
tion of these presents, Rs. 20,000 within 
three mionths of the date hereof together 
with interest till payment at the rate of 
five per cant, per annum, and transfer or 
allotment of two thousand fully paid-u 
shares of the said Indian Printing an 


Publishing Company Limited, before 30th : 


September, 1920." The  vendees paid 
Ra. 60,000 at once and Rs. 20,000 in April, 
1921. The dispute is now confined to the 
remaining portion ofthe consideration for 
ihe sale. . Morton seeks to recover 
Ra. 20,000 with interest therein, and also 
claims a lien upon the estate for the amount 
due to her. 

The claim made by the plaintiff has been 
disallowed by the Subordinate Judge, and 
the main question debated before us is 
whether Rs. 20,000 should be held to be an 
unpaid portion of the purchase-money and 
should constitute a charge on the property. 
The right of the vendor to a lien is founded 
upon a rule of equity, but as pointed out 
by their Lordships of the Privy Council 


-n 


MRS. H. B. MORTON *. WoobPALL. 
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in Webb v. Macpherson (1), the vendor's lien 
given by the Oourta- of Equity is different 
in its origin and “nature from the char 
which a vendor obtains under s. 55, sub-a, (4) 
cl. (b) of the Transferof Property Act (IV 
of 1882), The statute creates a presumption 
in favour of the existence of such charge, 
and the presumption can be displaced onl 
by proving & contract, express or implied, 
which is inconsistent with the continuance 
of the charge. 

The Transfer of Property Act has not 
been extended to the Punjab, and an unpaid 
vendor in this Province cannot invoke the 
statutory right given by „the aforesaid 
section, but can rely only upon the general 
principles of equity. A perusal of the gale- 
déed, however, shows that the considera- 
tion for the conveyance was not Ra. 1,00,000, 
in cash, but Ra. 80,000 in cash and Rs. 2,000 
fully paid-up shares. It is true that the 
deed contains & recital to the effect that the 
consideration was Ra 1,00,000but the recital 
declares at the came time that the amount 
was to be paid in the manner described in 
the operative clause, and when we come to 
the operative part ofthe document we find 
that the price was to be paid partly in cash 
and partly in shares. It isindisputable that 
the vendor could not ask the vendees to 
give her Rs, 20,000 in lieu of shares, and 
that the vendees would bave discharged 
their obligation if they had given her 
2,000: shares before the prescribed - date, 
Up to that dateshe was entitled only to 
the shares and could not demand any money 
instead of those shares. 

It is true that if a-vendor has not received. 
the whole or & portion of the purchase- 
money a lien is created in his favour, and 
he cannot be deemed to have abandoned it 
by a mere personal contract to defer paya 
ment of a portion of the purchase-money 
or to take the purchase-money by instal- 
ments, or by taking a mere.personal secur 
ity for the purchase money, €.g., & promig- 
sory note, a bill of exchange or a bond, 
Whether the vendor has relinquished hia 
lien is in every case & question of intention 
to be gathered from all the circumstances 
of the case, and the onus rests upon éhe 
person denyi.g the right of the vendor ta 
prove a clear and manifest intention’ to 
relinquish that right. . * - : 

The consideration in the present case cone 
sisted, as stated above, partly of money and 


1) 310,57; 8 0. W, N. Al; 6 Bom, L. B. 838; 13 
LU) 38; 30 L A. TM, 8 Bar, P. O, 1 854 (P, O), H 
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S panis. of ‘shares, and if is obvious that for 
that portion of the consideration which was 
‘Tepregented by shares the vendor did not 
\intend.to-rely on the security of the estate 
1but ọn the shares of the Company. This 
,arrahgement> was, in our opinion, -In- 
xcónsistent with” the vendors Hien in so 
,far as the value of the shares was con- 
cerned. The facts of the case appear to 
be ajmilar to those ot In re Brentwood Brick 
zand- Coal Co.-(2). In that case the consider- 
Tdtion consisted of £ 8;000 to be paid. in 
dhe manger theieinafter mentioned, namely, 
F'iheé'aum si 6,000 in cash, and tho further 
isum of-£. 2,008 by delivery of 400 shares’. 
-The Court of Appealdecided that the nature 
ef the contract was such as to exclude the 
sendor's ljen, and that the latter. had con- 
(equently. n0 lien on the estate. .. 

We, accordingly, hold that the plaintiff 
wes in pursuance of the covenant in the 


Pa ape Seay ie 


gale. deed, entitled only to z,C00 shares and . 
Rs. £0, 000° 888 portion ' 


ithat she cannot.claim 
ot the purchase-money. "Nor can she olai 
8 lien on the property for the amount whic 
may be found.to be due to her. At the 
dame time itis- Per that the oe naa 


«did not; out their promise to assign o 
allot to her before the 30th September, 1990, 
$2,000 And up, shares of the Company, - 


mnd.she would; therefore, be entitled to - 


damages forthe breach: of the contract, 
The:action brought.by the plaintiff was 
dor {he recovery of & sum of money, and 
thotgh - that pum was deacribed in the 
plaifit-ds an un ae ortion of the purchase- 
“Imoney, i$ could bec aimed as damages for 
the breach, of e contract. It is true that 
la slight amendment of the plaint is neces- 
Bary. o-adjudicate upon that claim, but the 
Jaw; ap enacted in O. VI, r. 17-of the C. P. Ò. 
confersa wide discretion upon the Court to 
-Adow.amendmenf at any page, of . the. pro- 
ceedings. Tur 
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panied with a copy cf the. he Tignes ais 
posing of issues Nos. 7.and 8 in favour. 
ne ‘But we considered this objéc- 


‘ SIT] KQN'D. 668; 40°. J. Oh. SW; M LOT 
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- [89 1. Q. 1937] 
-tion to be untenable, The judgment which ~ 
"accompanied the seya Kai [a of appeal, is 
` a self-contained document and embodies 
.& finding on each of the aforesaid issues, 
“though it does not contain the reasons 
therefor. We, accordingly, overruled the 
objection, 

The result of the above discussion is 
that we accept the appeal and remit the 
case to the Subordinate Judge who is 
‘directed to allow an amendment of the 
plaint and to decide the suit after determin- 
ing the issue as to damages, The parties 

be allowed to produce evidence on this 


‘issue. The coste in nd Oourt shall be costs 
tin the cause, E 
‘Case remanded, - 
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MADRAS HIGH COURT. 
Sgconp Olvit APPEAL No, 1821 or 1923. 
August 16, 1926. 
Present:—Mr. Justice Devadoss. 
78. R. SWAMINATHA IYER AND OTHBR8— 
VERS ee 


'"BWAMINATHAT IYER AND OTHRES— 
DnaraNDANTS— RESPONDENTS. ` 
Evidence Act (I of ui 2, 115 —Estoppel —Sale 
^by holder of lrfe-estate—Atiestation by reversioner— 
. Purchaser not misied— Reversvoner, whether estopped— 
Hindu Law—B to unborn, legality of. 
If a person who is the owner of property stands 
and allows another person to sell tha property as 
-Ma he would be estopped -from afterwards setting 
.up a cleim to the prejtidice of the alienee. But, when 
‘both parties are equally conversant with the tine 
tate of the facts, no question of estoppel arises. [p. 
"773, cols. 1 & 2.] 


< 


A t was made by a Hindu father in favour of his 
d ter’ of certain. property to be enjoyed by her 
dur her life and thereafter it was. provided it 
“shoul: toher male issue, and in default to the 


‘donor's heirs,” After the death of the father, one of His 
4wo sons induced a purchaser to buy his sister's pro- 
is paty and the sale-deed was at by the other son, 
t was clear from the terms of the deed that-only a 
Jite-estate w was given to the daughter. Ina suit by the 
attestor’s gons to recover the property after "s life- 
Xime of the sa A there being no male issue 
Porn me 775, E is 
e ool. Lj * 
' Under the proper lê fuae it is not now illegal.to gi 
or to bequeath property to ms who: would bei 
before the expiry ofa tate! [p. 774, ool. 1.) 
Second. appeal ' t'a decree of the 
Court of the Additional Subordinate Judge 
East Tan es at'Mayavaram, in A, B. 107 of 
1923, (A. B. No.412-01 1922, on the flle of the ' 
District Court, Hast “Tanj ore), preferred 
Principal 


against that of the Court: of the 


[99 I. O, 1937] 


Piatrict Munsif, Tiruvalur in O. 8. No, 429 
of 1920. aS uate ek ] 
; Mr. A. V. Viswanatha Sastri, for the Ap- 
pellant. . 4 . 
, Mr. T. V. Ramanatha Iyer, for the Re- 
.8pondents. 
. JUDGMENT.—The only question in 
this case is whether the plaintiffs are estop- 
ped from claiming the property which was 
iven to Mangalammal under Ex. I. The 
earned Subordinate Judge has dismissed 
the plaintiffs’ suit so far as this property 
is concerned on the ground of equitable 
estoppel. The gift was by Subbaraya Sastri 
to his. daughter Man mal under. E 
I. He had two sons Ramanatha Sastri and 
Vanji Sastri. Sometime after the gift, 
Vanji Sastri wrote to the first respondent 
and begged him almost to buy the pro- 
perty Pon Mangalammal as she found it 
difficult to manage the property and as 
they were going to buy some other pro- 
perty for her in some other place. Rely- 
ing upon this statement of Vanji Sastri, 
the first respondent purchased the property 
under Ex. IL on 7th June, 1908, which was 
ore by Ramanatha Sastri, the son of 
abbaraya Sastri and the father of the 
laintiffa. The plaintiffs bring this suit to 
ave the alienation declared invalid. It 
is clear from Ex, I that Mangalammal was 
given only alife-interest in the property. 
A sale bya limited owner would not be 
binding on the reversioners unless .the 
purpose of the sale is such as to bind the 
reversioners. Here the sale was for cash 
and the mere fact that some other pro- 
perty was going to be purchased would 
not bea proper purpose which could bind 
the reversioners. The Subordinate Judge 
dismissed the plaintiffs’ claim on the ground 
that the plaintiffs’ father attested the sale- 
deedand the plaintiffs’ uncle wrote and 
asked the first respondent to. buy the pro- 
perty. Following the decision in Beni Ram v. 
Kundan Lal (1), he held that the vendee 
acquired full title to the property. I am 
unable to accept the contention that the 
plaintiffs are in any way estopped from 
disputing the validity of the alienation. 
If a person who ‘is the owner of some pro- 
perty stands by and allows another person 


to sell the property as his he would ' 


be estopped from afterwards EE & 
claim to the prejudice of the alienee. 'T'he 


(1) 31 A. 496; 1 Bom, L. R.400; 30. W. N. 502; 26 
LA 88, 7 Sar, P, O. J, 533; 0 Ind, Des, (x, s.) 1021 
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«question, therefore, resolves itself into this, 
-had Ramanatha Bastii or Vanji Sastri- on 
the. date of the sale any vested interest iú 
‘the property? If it ‘was only a reversion: 
ary- interest they could not have. parted 
with theirright which was only apes sug- 
cessionis. The mere: fact that they stood 
by and asked another per&on to purchas 
the property would notin any .way eato 
them from setting up a'cláim, as the pui- 
chaser knew what the terms of Ex. I ‘were, 
When the parties deal with eyes open théy 
cannot be said to be deceived by anything 
which another to the transaction did, 
L think the observation of Mr. Justice 
Bachelor in Ranchhodlal Vandravandaa 
Patvari v. Secretary of Staté for India (2) 
applies to this case; “as appears from thq 
language of s. 115, of the Evidence Ac 
itself and as was observed by Sir Charl 
Farran, J., in Honapa v. Narsapa (3), 'when 
both parties are equally conversant with 
the true state of the facts, it is absurd ‘to 
refer to the doctrine. of estoppel.'" Here 
the Ist defendant knew the contents of Ex. 
I Therefore, he must have known that 
Mangalammal had only a life-interest in 
the property. The mere fact that the would 
be reversioner or member of the donor's 
family asked him to buy the property be: 
cause Mangalammal could not enjoy the 

roperiy conveniently would not in any way 
be sufficient to create estoppel in favour 
of the first defendant againat the plaintiffs . 
ot even against Ramanatha Nastri or. Vanji 
Sastri. Mr. Ramanatha Iyer for the re 
apondent very strongly urges that inasmuch: 
as the expression used in the document is’ 
tif you haveno male issue, then the afore-, 
said lands shall revert to our heirs", it; 
must be understood that the persons in 
being at the time were intended. The 
words ‘our heirs’ denote not a definite class 
but a very indefinite class. . Therefore, the: 
English cases which refer to children, sons 
or daughters, would not apply to the er 
pression ‘our heirs’. The heirs may be 
sons, grandsons, great-grandsons or it may 
be great-great-grandsons, if Mangalammal 
happens to live very long. I do not think,. 
therefore, thatthe decision in Hickling v- 
Fair (4) applies to the present case. 

It was also sought to beeargued by Mr’? 


9 Ind. Ces. 765; 35 B. 182 at p. 188: 13 Bom. L 


3) 23 B. 406 at p. 409; 12 Ind. Deo. (x. a) 270, y 
G Gees) A. O. 15; 68 L. J. P, O, 18) 1 F. 7i 8$ B. TA 
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Ramanatha Iyer that the elause that the 
male issue slone shall inherit the property 
ja bad and, therefore, it must be taken 
that Mangslammal was given property to 
enjoy during her lifetime and the donor's 
family had a vested interest in the pro- 
perty. Asthe Hindu Law stands at pre- 
gent, it is not at all illegal to give or to 
bequeath property to persons who would 
be in being before the expiry ofthe life- 
estate. Therefore, the c]ause in favour of 
ihe male issue of Mangalammal is not 
illegal. 

In the resalt, I allow the second appeal, 
but considering the conduct of the plaint- 
iffs and their father I think they should not 
be given costs of this appeal or of the 
appeal in .the lower Appellate Court. The 
appellants will have mesne profits from the 
date of plaint at the rate found by the Sub- 


ordinate Judge: 
Y. N, V. Appeal allowed. 


MÀ 


NAGPURJUDICIAL COMMIS- 
SIONER’S COURT. 

Sxoonp OIL APPBAL No. 76 or 1026. 
November 23, 1920. 
Present:—Mr. Findlay, J. O. 
BHIKARILAL AND ANOT&88E —DHBFBNDANTS 
Nos. 5 AND 6—APPRLLANTS 


versus ; 
RAMADIN AND ANOTHBR— PLAINTIFFS 
—RasPoNDBNTS ai sch 
Transfer of Pr Act (IV of 1 , 8 68- ; 
‘phaser us or ii banah akh ja Sal to ln ale 
rtly for prior debt—No intention to pass ti 
Med I Fredus preference—8 58, applicability of. 
i as to whether a sale is bogus or 
otherwise, the crucial teet is to find out the real inten- 


tion of the parties. : 

The mere fact that the vendee who isa near relation 
of the ven ior, was one of the oreditorsof the vendor 
and a portion of the consideration for the sale was a 
previous debt due from the vendor does not preclude 


the gale from bemg a bogus one. : 
Undue preference of & creditor does not fall within 


s. 53 of the Transfer of Property Act. UN 
Appeal against the decree of the District 
Judge, Nagpur, dated the 14th December, 
1925, in Civil Appeal No. 148 of 1925. 
Mr. D. T. Mangalmoorti, for the Appel- 


ia. 

Messrs M. V. Abhyankar and B. R. Man- 
dlekar, for the pondents, 

JUDGME 
have been fully stated in the judgments of 
the two lower Oourts. The appellants, 
while ‘so far accepting the findings of fact 


arrived at therein, have urged that,inany . 


event, Rs. 141-10-9 of the consideration of 


BHIKARILAL f. RAMADIN, 


.—The facts of this case `y 


(89 IL. O. 1927] 


the sale-deed was on account of old debt, 
while the balance of Rs. 158-9-3 paid before 
the Bub-Registrar was subsequently taken 
back by defendant No. 5. On these find- 
ings it has been urged that, at the most, 
what had -happened was that undue pre- 
ference ‘was shown to a single creditor: 
cf. Musahar Sahu v. Hakim Lal (1) and 
on Kumari Bibi v. Bijoy Singh Dudhuria 
2). 
Thelegal proposition that undue prefer- 
ence to a creditor does not necessarily fall 
within 8. 53 of the Transfer of Property Act 
was not seriously disputed on behalf of the 
respondents. But what was urged was that 
the real crucial point ina case likethe 
present concerns what was the real inten- 
tion of the parties to the deed. On this 
point, I think, there can be no possible 
doubt in the circumstances of the present . 
case, Appellant No. 1 wasthe maternal 
uncle of the minors; the money paid before 
the Sub-Registrar was subsequently taken 
back; the house was worth more than the 
price purported to have been paid for it; 
possession remained with defendants Nos. 
1—4, even after the sale; the expenses of 
the objection proceeding were debited to 


“the defendant No. 1; and, from each and 


every poinf of view, the transaction has 
been held by both the lower Courts to be 
redolent of fraud. The mere fact that the 
appellant No. 1 was one of the creditors, 
particularly keeping in mind his relation- 
ship to the parties, does not necessarily 
imply that the house was transferred on 
account of his debt and in orderto give 
him an undue preference as compared with 
other creditors. The circumstances of the 
case all, in short, go to show that there was 
no intention of the parties to this fraudu- 
lent and colourable sale-deed that tilte 
should pass to the vendees, and, on thia’ 
view of the case, the appellants are obvious- 
ly out of Court. : 

The appeal is accordingly dismissed The 
appellants must bear the respondents’ coats 
in this Court. Costa in the lower Oourts 
as already ordered. 


G. R. D. Appeal dismissed, 


. Oas. 430 
20 O. W. N. 393, 14 A. L J. 198: (1918) 1 
M. L. T.2 .L J. 408; 18 Bom. 
:5 
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MADRAS HIGH COURT. 
. AppPaans Nos. 74 oy 1922 AND 45 or 1928. 


A t 10, 1948. 
Present; —8ir O, V. Kumaraswami Sastri, 
Kr, Offg Ohief Justice, and Mr, Justice 
Ourgenven. 

In A. B. No. 74 ox ne 
ALAVANDAR GRAMA BY NHXT 
FRINND A. MUNISAMI RAM NI— 
FLAT ene 
DANAKOTI AMMAL AND oTHHRa— 


DnraNDANTS8—HBSPONDBNTS. 
In A. 8. No. 45 o 1923. 
MUNUSAMI GRAMANI—DaBFBNDANT 
-APPALLANT 


— 


versus 
DANAKOTI AMMAL-—PLAINTIPE— 


ancestral property —Will -Revocation 


what amounts to—Birth of n, faired Waly proof 
Papagan ic poii Act 252 


eat e e ee ba than 
t 
in order to gine any a êngg 
issue ht thereafter make, p took them out 
again an ith himself tin: 
enjoy them as his self-acquisitions, such 
action, if unaccompanied by any other evidence of an 
in sae ated A to ancestral, is in- 
E to Er dep iu 6 quality of family 
: that Sardi to partition 
the sai brother maintained one set of accounts only 
for both his self-acquired and ances pertios 
and treated them without distinction would be an 
inconclusive circumstance where he was the sole pon 
ber of his branch and there was no son who had an 
co- with him. [p. 770, coL 3; p.777, col. T 
he mere birth of a son to a Hindu has not the 
EXE of revoking & Will executed by him. [p. 778, 


bubba Reddi v. Doraisama Han (5), followed. 
Oral revocation of a written and registered Will, 
that revocation amountin in itself to a nuncupative 
Will, needs to be proved by the most unexceptionable 
evidence. A statement by a testator in reference to 
the Will executed some before the birth of his 
pon, “A sonis born to me; let the law take ita own 
course” amounts to no more than an reasion of 
opinion that by the birth of a son the Will was re- 
yoked, and it is doubtful whether it can be accepted as 
uivalent to an implied revocation. 
“Under e. 90 ofthe Succession Act, $ 
on, unlees & contrary intention ap 
SUE thet it a tigate all property as at iko testor s 
pa Ragi, en tone. SA A Ei ool, id 
cues ud there &re no express words 
dicating that the testator gres p E de fos 
his Ep age eges uisitions, there nothing to 
show that he wis to exaludé them lee its spor 
tion the presumption against intọstacy respect 
those properties must prevail [abid] 
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Appeals against the decreas of the Court 
of the Subordinate Judge, Ohingleput, 
dated the 25th November, 1921, in O. S. No. 
30 of 1919, and No. 50 of 1419, respeotively. - 

Mr, K. 8. Krishnaswami Ayyangar, for 
the Appellant. 

Messrs. T. R. Ramachandra Iyer, A. 
Krishnaswami Iyer and T. 8. a LL 
fer the Respondents. 

JUDGMENT. 

Curgenven, J.—Of these two a 
from judgments of the Subordinate ios 
of Ohingleput, it will be sufficient to deal 
tn extenso with A. B. No. 74 of 1922, as the 
decision in A. B. No. 45 of 1923 will follow 
from the findings reached in the former 
appeal. 

P he following table shows the family 
relationship of the person to whem this 
appeal relates:— 





THANIKAOHALA} 
( | 7 
jawitun KING Appadurgi ju: 
de- (P? . No. 6) 
fendant | 
( ) [Kuppusami. 
1st de- 2nd de- 
fendant. fendant. 
f | : nm 
$rd lnd: 4th defend- 


Thankichala was by D sion. CE, the family 
profession—atoddy contractor, and aoguir, 
ed a certain amount of properly. He was 
thrice married and by each wife had one 
gon. In 1891 he madea Will favouring his 
3rd wife (then alone surviving) and her 
gon E atthe expense of his two elder 
sons, n bea ie and Appadurai, who 
quarrelled with him and left home. Thani- 
kachala died in 1886 or 1897, and on 17th 
February, 1897, the three sons executed and 
registered a partition deed (Ex. A) which 
embraced not only Thanikackala's property 
but certain other items, which were the self- 
acquired property of the eldeat son Thyaga- 
raja. Besides the share which came toh 
under this deed, Thyagaraja subsequently 

acquired further property, and in 1810. 
made a Will disposing all that he at that, 
date stood possessed of At that time, 
although he was twice married he had 
only daughters. A son, the present plaint 
iff, was born in 1914. Thyagaraja himself 


died on 9th April, 1917, leaving surviving 
his two daughters by his first wife (lsb and 
Sad defendant), his second wife-45th defend- 


ant) and two daughters (3rd and 4th defend- 


570 
ants)- and a són (plaintiff) by fhat wife. It 
is-said that doubts soon arose among -thess 
Wa as to the operative effect of ‘the 

ll, :80- that professional advice -was 
taken and the -result was: that-a ‘settlement 
entered into on 5th December, 


. (Ex. ID. was 
fors; under which the entire, property was 
' distributed‘among the'vàrious: members of 


: , the family 


- The plsintit sued by his next friend to 
upset-this settlement ahd“to establish. that 
the whole . of Thyagaraja’s property was 
family property to which he is exclusively 
entitled as son; sole and -undivided. The 
Propositions ‘which he sought -to establish 
may be setout-thüs:— ^ - 

(1) The so-called family settlement i is no£ 

binding upon him; because’ he was not pro- 
‘perly ~ “represented and it was not a fair 
settlement of a bona fide family dispute. 

(2) It is, therefore; necessary to go behind 
this settlement, and to consider the effect 
of. Thyagaraja’ s Wil. That Will is inopera: 


tive 
a) it dealt with family property, and ; 
it was revoked, either in law by. the 
laintiff'e subsequent birth, or if not so; by 
Thvagaraja himself, ' 7 

In any, event; it is urged that the Will 
does ‘not operate upon property acquired 
after its execution. 

“It would be possible, without deciding 
whether ~ the: plaintiff, as his father's son, 
was entitled to all or some of the property, 
to support the settlement, on a finding that 
tt was a fair composition of a family dis 
pute, conceived to avoid litigation.: ee 
cburse would involve an inquiry into 
abpéct: which thé several matters in dispu 

resented to the parties at the time the ien 
was’ execu It-is unnecassary, however, 
for ua to resort -to this method. -We have 
examined the whole évidence in- this cass, 
and have reac the conclusion that, apart 
from the &ettlément, the plaintiff's claim 
to any except & very 'incongiderable portion 
of the property must fail. -That being so, 
the question whether the settlement -makes 
adequate provision for Bim cannot arise 
and it need scarcely pe said that-the plaint- 
iff no longer: presses for its cancellation: 
Whatever Bè. ts under it will be more 
than he would ‘have got: had the- parties 
gone to Oourtupon the Will: - 

"The question which first arises is whether. 
the property of which- Thyagaraja died- pos- 
sdased was family property’ or Self acquired; 
It is not disputed; and is very clesrly prove ha 


qup sci ag “We BANAKOTÉ Mih, 


(SFE CPSs 
É 
en ed LU pu ent 


annie property entipely-by -his own 
tiong; and-grithotit ees "of family fd 
This property cómpfises ilerha- Nos) IF 40 
15 in the Partition, deéd;ahd as valued at 
Rs. 1,400, - - an <prřoperty, itemg 
Nos: 1-to TO; was- valued ‘at’ Ro- 1,875. <The 
partition deed - is in dox A eomDPining of 
the two greups-ct “property; and an equal 
division of them among the three brothers, 
and the'question whieh first arises -Ip-why 
Thyagaraja Should have consented to adopt & 
procedure which gave hig Kanan A greater 
share than: they - would: have: “soh “hadi the 
division been réetricted:to- the father's pro- 
perty. _Thyagarajd’s: own. version is is 9 be 
found in-the- written statement “(Hx. V-a) 
which he filed ‘when his- brother Appa- 
puree son, Kuppusami, sued him in 1916 
ra share in the property. He there stated 
that. he brought his own self-acquisitions 
into’the partition, that he gave a- portion 
of them'to Appadurai'as' thé latter made a 
persistent ` and pathétic -request for help 
“and that.out of natural love and affec- 
tion he accepted for his share properties, 
worth very much less than What ‘was due 
£o him under the law.’ . He added‘ that this 
would not convert his gelf- acquisitions into, 
family property and that they had threngh~ 
out been treated as his exclusive property: 


‘I think that thè terms of the partition ded; 


lend considerable. colour to these claims. 
Thyagaraja retained the whole -of his own 
property except one item, No. 10, a toddy 
piop worth only Rs. 100, wHich was given 
to. Appadurai. : Of the family property he. 
received five: items “which: le “describes ag 
Mutius: nificapt"in Ex,-Ika and which. 
the ináté Judge in para. 98 of his, 
judgment shows were not at the time yield- 
ing any substantial income.. Efforts have 
been made in the defendant's evidence to 
#66ount for the inclusion of those propera 
ties. in "Thyagaraja's en one theory 
being:that he- spent Ra.:800 of.his own. 
Honey for his: father’s funeral expenses, 
end andther thht/he gave his brother, asal 
ready mentioned, one of his own, properties, 
It'cannot be ‘said that either theory has 
been satisfactorily : established, although’ 
Pies haa: been: successfully refuted. The, 
d. conclusion: may, hewever, I think, 

be: deduced: that substantially there was ng: 
partition of Thyagaraja’s self-acquired pro- 
Bee aotig, the brothers, so that although; 
brought the into. the partition, -par-; 


[83.1;.0. 1827]. 
tape in order. te. pienas aay -claim . his. 
ers or:their issue might thereafter. 
make, -hbe took them, out again and. con- 
tinued to enjoy. them as his self-acquisi-- 
tlons.. I donot think that such a course.of 
action, if itis unaccompanied by any other 
evidence of..an intention to convert. the 
an to ancestral, is sufficient to im- 
n it the quality of family pro- 
per xu Whe hen expressed, Thyagaraja's in- 
tention was to-a contrary effect. have 
already alluded.-to-the written statement- 
Ex.:V.a.. In his Will he declared the pro-: 
d to be self-acquired by his own labour.. 
Kot much further light.is thrown by the. 
oral evidence.. The plaintiff examined an: 
astestor of the partition deed (P. W..No. 2)- 
who supports his case by denying that 
anything was said about Thyagaraja re- 
ceiving some family property in return for. 
defraying the funeral expenses. But asto 
the. basis upon which the transaction pro- 
ceeded he gives no help. -The Plaintiffs: 
6th witness is- Appadurai, Thy ja's. 
jrother, whose interest is betrayed by an. 
legation that Thyagaraja started in busi- 
ness upon funds filched from his. fathér, 
although when. confronted with a state- , 
mept. to the contrary in the partition déed, 
he acknowledged .that it was true. Even: 
this witness admits that the debt owing to 
Muthukrishna Pillai, which is shown in. 
ihe list, Ex. P as due, from the family was’ 
ly "Thya garait own debt. and that 
hyagaraja lekase it from his own funds. 
The witnesses examined for the defence’ 
about the partition . are mainly concerned 
to accouut for Thyagaraja's acceptance of 
part of the family property, as for instance, 
the writer of the ition deed and ac- 
companying lists, W. No. 2, I have’ 
already. expreased the view that the incon-: 
clusive nature of the evidence on that point < 
does not very seriously affect the main: 
question. 
c It is next said that Thyagaraja's Bub-.. 


sequent conduct in making no distinction” 


between his earned property and his patri- 
mony shows that he intended to treat all 


as family property. We may kak jati 
ealt 


the ‘nucleus’ theory, which has been 
with by the Subo 
of his judgment and not pressed here. It 
ig-admitted that Thyagaraja maintained 
one Bet of accounts for the whole property, 

Btored all his paddy together,: and sold 
without distinction toddy from the family 
treos and from his, own. The proposition , 


BLAYAN DAR SRAMANT 9, DANAKOTI AMMAT: 


inate Judge in para. 30, w 


a r5 L. J. 518; 


BR 


ory Nue EE one. among, “two or. more co, 
does this it mst Be inferred. that 


E han wn allinto the.common stock ia 


ll established: [Seo Badhakant Lal v.: 
ama Begum. n (1), Indar;Sàhai v. Bhiam, 
Bahadur (2), La ahadur v. Kanhaii 4 Lal, 
9), Rajanikanta Patv. Jagamohan. al (a) 
atin the present case Tha: yageraja un 
the: birth of the. plaintiff h 1914, stood" 
alone, and it appears to me that no indice. 


“tion of his intentions can be obtained ftom: 


the mere fact that he’ failed to maintain 
two accounts, where such “a course coul 
have served no S err: purposé. Th 
teet affords no hard and fast rules, but -e 
ariterion to be applied reasonably and with, 
due regard to thé circtimstances of the case, 
and so applying it I'oonclude that it does 
not prove an intentioh which ‘is negatived- 
by oper and more cogéht, considerations, 
y conclusion ‘on the whole evidence ia 
that, in spite of the partition, the property” 
retained its quality as self- acquired, 


The next question is-whether the Will wag: 
revoked, That the mere birth of a son to- 
a Hindu has the effect of revoking a Will 
has been decided against bya Full Bench: 
of this. Court [Subba Redi v. Doraisgmis 
Bathen n9) which so far as we are concerned, 
concludes the matter. Itiscontended, how 
ever, that shortly before:his death Thyaga-;' 
raja made certain statements which had. 
the effect of & revocation. On the night-of 
Friday the 6th April, 1917, he dev&loped; 
symptoms of atrangulated hernia, and by) 
the Sunday his condition had become: 
serious. The first statement is said to have: 
been made on thé morning of that day to: 
Muuisami Gramani the plaintiffs. next, 
friend in this suit and a: collateral of "Thya-. 
garaja dnd to have run thua :—'' Just aa T. 
protected you, you must protect my sony 
likewise; you must maintain accounts ag; 
you are doing now. .You:muBt entrust my’ 


“(1) 45 Ind. Oas. 806; 45 0. 735.29 O. WN. 649; 27, 
O.L. J. 633; 18 A. T. J. 517; 5 P: L. W. 72. 98 M 

J. 393; (1918 M. W. N. 359; A Low, 20 Bo 
Cas M.L 
0. 
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$87; 7; 27 O. W. N. 997; 9 O. & A L. R. 805; 
5) Tret M. L. J, 169; 9 M, L. T 
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Son with the properties on his attaining 
majority. You must manage my business 
just as yon have been coins during my life 
and render accounts to my daughter...." The 
witnesses to prove this utterance are Muni- 
sami himself (P. W. No. 1), Kuppusami 
Reddi (P. W. No. 3), .and Doraisami 
Gramani (P..W. No. 5). Since the learned 
Subordinate Judge has given grounds which 
appear to me to be reasonable for not 
trasting their evidence, it will, I think, be 
sufficient to say that the oral revocation of 
a written and registered Will—that revoca- 
tion amountifig in itself to a nuncupative 
"Will—needa to be proved by the most un- 
exceptionable evidence and that the testi- 
mony offered falls far short of this standard. 
It is unnece , therefore, to consider 
whether the words uttered, would have 
amounted to a revocation. On the follow- 
ing day (Monday) it is said that, under the 
misconception that the Will stood revoked 
by the birth of the plaintiff, an attempt 
was made to get Thyagaraja to make some 

rovision for the female members of his 
daily, His reply is alleged to have been, 
“A gon is born to me. Let the law take its 
own course.” Now, this statement, even if 
made, amounts to no more than an expres- 
sion of opinion that by the birth of a son 
‘the Will was revoked, and it is doubtful 
whether it can be accepted as equivalent 


toan implied revocation. In Campbell v. 


French (6) the testator by a codicil revoked 
certain legacies on the erroneous supposi- 
tion that the legateeslwere dead. It was held 
by the Lord Ohancellor that there was no 
revocation, “The case being false." The 
ease is, I think, distinguishable on the 
ground that the testator’sact was due to a 
mistake of factand; therefore, invalid. Here, 
we have no act at all, only a decision not to 
act based upon an incorrect view of the 
law. Similarly in Scott v. Scott (7) the 
testator destroyed a Will on the supposition 
that he had substituted another for it, 
which other was not duly executed. On 
the ground that he only intended to destroy 
the first Will in substituting another for it, 
the first Will was admitted to Probate. It 
is not necessary, however, for the disposal 
of this case*to gecide the matter, because 
the evidence does not, in my opinion, prove 
that the words were uttered. The witness 


8) (1797) 3 Ves Jun 321; 30 B. R 1033;4 R.R. 5. 
ij 1850) 18w. & Tr, 258, 164 H. R. 719; 5 Jur. 


+ 
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whose testimony is WAH d upon i8 
a Medical Practitioner, . Krishnasami 


‘Iyer (P. W. No. 4) who attended the sick . 


man on the Monday and preceding days. ~ 
The account he givea of the patient's condi- 
tion makes it extremely doubtful whether. 
he was compos mentis on the- Monday. 
Blood poisoning had got in on :the- Sunday 
night, and on the following morning he 
could not move exoept at the risk’ of suffer- 
ing immense pain, He was given an in- 
jection of morphia and when somewhat 
ater, Oolonel Niblock visited him, and 
found it too late to operate, I infer from the 
evidence that he was no longer conscious. 
Upon the question whether, during the: 
interval between the 9th April, 1917, and the 
7th October, 1921, when he was examined. Mr, 
Krishnaswami Iyer retained in memory the 
recise words spoken by Thyagaraja, we 
ave this admission that to some extent I 
remember the events; ‘and I told him (P. 
W. No. 1) that I remembered ina way.’ It 
would be very unsafe to act upon such 
evidence, even where, for all that appears, 
the deponent seems to have had no motive 
for perverting the truth. The remaining 
witnesses to this alleged incident do not 
materially strengthen the case. What ap- 
pears to me to be fatal to its acceptance is 
that, up to and including the deed of settle- 
ment, there is no record of any suck oral 
revocation having been made. The allega- 
tion first appears in & notice (Er. VII) 
addressed by Manuswami to the first de- 
fendant on 23rd Jaly, 1918. The settlement 
deed, although it recites the several ques- 
tions in controversy, ia significantly silent 
upon this point, although the parties to it 
claim to have been praesent both on the 
Sunday and on the Monday. Jagree with 
the Subordinate Judge that the fact of 
revocation has not been proved. i 
The third and last question is whether 
the property which Thyagaraja acquired 
subsequent to the execution of the IWill is 
devised by it. The answer depends upon 
the constraction to be placed upon para. 
9 of the document. The paragraph 
opens with a direction (I quote from a 
translation furnished by the Ohief Inter- 
preter) that “the cash income derivable in 
Sch. I shall be collectedand Rs, 1,000 shall 
be spent for the Vinayaka installed by me, 
atemple shall be built and samprokshana 
performed.” The erecutrix is then enjoined : 
to pay certain legacies, and there follows 
this sentence; “My eldest daughter and. 


[09 L O. 1927) 
*xecutrix Dhanakoti Ammal- herself shall 
take the balance amount remaining after 
payments as aforesaid from the estate, and 
all other incomes due to me in respect of 
decrees, eto. made (or standing) in my 
name." It is argued for the plaintiff that 
these directions refer only to the cash dues 
enumerated in Sch. I which are valued at 
Es. 20,875 and that the executrix, now first 
defendant, is entitled only to the residue of 
these, The sentence last quoted appears 
tome to run counter to this view. The 
payments were to be made not from any 
Bpecifled fund but from the estate, and the 
executrix was to take the balance of the 
eatate remaining. The further worda "and 
all other incomes due to me in respect of 
decrees, eto." seem to make this clear, 
especially as no amounts due under decrees 
are included in Sch. I. These words are 
wide enough to constitute Dhanakoti Ammal 
residuary legatee, and to embrace what- 
ever property other than immoveable, the 
testator may have died possessed of. Under 
B. 90 of the Succession Act, XXXIX of 1925, 
there isa presumption, unless a contrary 
intention appears by the Will, that it com- 
pe al] property as at the testatorg death. 

he English Law is thus stated, & descrip- 
tion of the property as that which the 
testator "now" owns or occupies may, but 
it appears prima facie does not, show such 
a contrary intention as to exclude after- 
acquired property of the specified nature 
(Halebury's Laws of England, Vol. 28, 
para, 1311) The suit will contain no 
expression equivalent to the word “now” 
and although it is trae that there are no 
express words indicating that the testator 
intended to provide for subsequent acqui- 
sitions, it is equally true that the Will con- 
tains nothing to show that he wished to 
exclude them from its operation. The pre- 
sumption against an intestacy in respect of 
those properties must, therefore, I think, 
prevail, If this be correct, the plaintiff 
would only be entitled to some after- 
anten immoveable property worth about 


It thus appears, that, if the settlement 
deed is set aside, the Will, being unrevoked 
and relating to the self-acquired property 
of Thyagaraja, must operate to defeat the 
plaintiff's claims upon the estate as it stood 
at the time of his father’s death. The 
statement needs only the minor qualifica- 
tions that the small amount of family pro- 


perty which Thyagaraja retained (enume-. 
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rated in para. 28 of the trial Court's jud 
ment) and the post-acquired land would 


‘devolve upon the plaintiff. The value of the 


property which he takes under the settle- 
ment deed has been variously estimated at 
from Rs. 19,250 (in the deed) to Rs. 70,000 
or Ra. 80,000. ere seems no doubt that 
it is worth a great deal more than ‘the 
Óformer flgure, but it is unnecessary to 


attempt a precise valuation as the plaintiff's 


Vakil agrees that, upon the findings record- 
ed above, his client would be the loser by. 
the avoidance ofthe settlement. It is clear 
that, in the circumstances, afd notwith- 
standing whatever may be said as to the 
competence of the 5th defendant to repre- 
sent her son's interest in the matter, the 
settlement is beneficial tothe minor an 
must stand. í 
A.B. No. 74 of 1922 is accordingly dis- 
missed but since it cannot be said that the 
plaintiff's next friend was not justified 
in undertaking this litigation, the order 
will be that one-half of the costs in both 
Courts will come out of the 1esidue of 
the estate in the hands of the first defend- 
ant while defendants will bear their own 


costs. 

A. B. No. 45 of 1923, the decision of 
which follows upon the above findings, 
is also dismissed with coats. 

Kumarasw aml Sastri, Offg.0.J. 
—] agree and have nothing ueeful to add. 

Y NY, ` Appeal dismissed. 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 

Crvit Revision No. 1457B or 1995, 
November 23, 1926. 
Present:—Mr. Prideaux, A.J. O, 
VITAU MHALI— DyEBNDANT— 

APPLICANT e 


versus 
VIRTHU MAHADJI—Prarmsmrr— 
NON- ÀPPLIOANT. 

Provincial Small Cause Courts Act (IX of 1887 
I7—REx parte decree of Small Cause ame adr 
tim to set aside—Deposit made only at the time of 
presentation, effect of—Provisions as to deposit or 
security, whether mandatory or directory— Limitation 
Act (1X of 1908), s. 5—Hatension of tima for making 
PA ; 


s 

e proviso tos. 17 of the Provincial Small Geuse 
Courts Act es toa deposit or security being made at 
the time of presenting an application is merely 
directory and not mandatory and if security is given 
at the time of presenting the application even 
though it is accepted only su uently, the require- 
ments of the proviso are sati ahh 


t80 
: has- to a the provisions of s. 5 
oE inti AN eui RA ths ions even if it in 
Held that the provisions of the sectian-are mandatory. 
€ [Casd-law dinonasod:] A 7 
-. Revision. against an order ofthe Small 
Gause Coürt Judge, Akola, dated the 27th 
July, 1925, in Execution Oase No. 2 of 
1025, arising out of Civil Suit No. 2185 of 
11024. d. TQ et wd 4 WES : 
c' Messrs. A.V. Khare and. W. B. Pendhar- 
kar, for the Applicant. ‘ 
- Mr. G. G. Hatvalne, for the Non-Appli- 


cant, fap y : ` . 
u ORDER.—In Small Cause Suit No. 2185 
of 1924, on ‘the. file of. the Court of Small 
Oatses, AKola, an ex parte decree was passed 
inat. the . present applicant-defendant 
on:25th November, 1924, On 18th December, 
1924, he applied forsetting aside that decree 
and with his application gave a surety bond 
ofone Pandhari:Vithu. The Olerk of Oourt 
made an endorsement that the record should 
be:put up before the Court on; 3rd January, 
1925, and on that date security was accept- 
ed by Mr: Ghosh, the then Judge, as suff- 
cient. n Telang succeeded him and on 
the 27th July rejected the application on 
the ground that the proviso to 8. 17 of the 
Povincial Small Oause Courts Act asto a 
deposit of security being niade at the time 
pf presenting the application is mandatory 
and not directory; and as the security was 
atcepted_after the period of limitation, he 
rejected ‘the application. The question 
before. me is whether the proviso to the 
section mentioned abave is directory or 
mandatory, and whether-the time for mak- 
ing a deposit or giving security is extend- 
able atthe Court's discretion. - : 
The question is not free from difficulty. 
In Azmatullah Khan v. Ahmed Ali (1), a 
very similar case, the Oourt held that the 
judgment-debtor had substantially com- 
pled with the requirements of s. 17; and 
jn Koipillat Samban v. Sapparimuthu Sam- 
ban (2)it was decided that even ifthere 
was ŭ delay in depositing the amount the 
Court had power to extend the time under 
p. 5 of the Limitation Act. A similar view 
yas taken in Sudalaimuthu Kudumban v: 
‘Andi Reddiar (3). In a case somewhat 
similar to the present Ganga Dhar-Baij. 


` €. 

- (1) 88 Ind. Cas. 581; 47 A. 728; 23 A. L J. 435; Li 
RB. 6 A. S43 Civ. A. LR. 1925 All 379. ` 

(2) 72 Ind. Ges. 120; 44 M. L. J. 247; 17 L, W. 187; 
AE 1023 "Mad 354. / 
, ($) 80.Ind. Qas. 104: 45 M 628, 15 L. W 494; 43 M. 
L.J.484; (1923) M. W. N, 266; 30M L.T. 342, A, L 
BR. 1039 Mad. 186., DN 
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Nath v. B. B. & C, I. Railway (4) the Court, 
held in favour of the person presenting the 
application to get aside an ez parte decree. 
In Assan Mahomed Sahib v. Rahiman Sahib 
5). their Lordships of the Madras High, 

urt held that the provisions of s. 17 (1) 
are mandato Iam aware of the decision 
of Ismay, J. O., in Umrao Jiwan Patel v. 
Munnumian Musalman (8) but the question 
of application of s, 5 of the Limitation Act 
was not discussed in that case. I am inclin- 

_@d to the view that the proviso as toa 
deposit or security being made at the time 
of presenting an application is merely 
directory and not mandatory; and if, as in 
the. present oase, security is given at the 
time of presenting the application for sett- 
ing aside the decree, the requirements of 
the proviso. are satisfied. I would not 
hesitate to apply the provisions of s. 5 of 
the Limitation Act to the present case and 
I do so. 

I therefore, get aside the order, rejecting 
the application. But the question of the 
sufficiency of the security given must be 
decided afresh. For, it is alleged here that 
the security bond was signed by the son of 
the. judgment-debtor who was a minor at 
the time. The Oourt will now proceed to 
determine whether the bond was sufficient 
seourity. If it finds in the affirmative, it 
will, if reasons exist for setting aside the 
ex parte decree, set it aside. Lf, on the other 
hand, it finds that the security bond is not 
sufficient and the giving of it isa fraud 
on the Court it will reject the application 
for setting aside the ex parte decree. , 

With these remarks J send the case back 
to the lower Oourt. The parties in this 
Court will bear their own costs. I fix 
Pleader’s fees at Ra. 15. À 

i Case remanded; ` 


G. E. D. 
-(4) 93 Ind. Oas. 532; A. T. R. 1926 All. 603; 24 A. L: 
J. 328; 48 A. 342. . . 
5) 55 Ind. Gas. 977; 43 M. 579; 11 L, W. 548. 
6) 2N. L. R. 25. - . 





NAGPUR JUDICIAL COMMIS- : 
t SIONER'S COURT. 
BrooNp Orvis APPHAL No. 75 or 1926. 
November 30, 1926. 
: Present:—Mr. Findlay, J. O. 

LAL OHAND —PLAINTIFF—AÀ PPELLANT 
versus 
BAHADUR-—DRFANDANT-—RBSPONDHNT, 
Fraud—Benami sale to defraud ereditore—Vendor 
and purchaser riies to ud -Suit by purchaser, 
fer possesswn, shethor can be decresd—In pari deliote, 

potiores? conditio posaldankia — > —— 


^ 
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“A person to whom property is sold benami by 
tthe defendant in order to defeat creditors cannot 


“ be allowed to recover possession of the same from the - 


defendant where he is also a party to the defendant's 

, fraud. The maxim in pari delicto potior est conditio 
possidentis applies to such cases. 

: havalu Chetty v. Adsnarayana Chetty (3) and 

: Jaddu Nath Poddar v. Rup Lal Poddar (4), followed. 

Appeal against a decree of the Addi- 

, tional District Judge, Bhandara, dated. the 
4th November, 1925, in Civil Appeal No. 17 

' of 1925. ' 

, Mr. W. Y. Deshmukh, for the Appellant. 

. Mr. Fida Husain, for the Respondent. 


e JUDGMENT.-Theplaintiff, Lalchand, 
« Bued the defendant, Bahadur, in the Oourt 
« of the Subordinate Judge, Second Olass, 
* Bhandara, for R3. 71.5-0 alleged to be due 
^to him on accouut of rent of a house let to 
*.defendant on 6th March 1915. He -based 
i his claim on a rent-note (P. 2) of the date 
“named. Dsfendant’s case was that he 
~ himself owned tbé.house and that the rent- 

note was bogus. Defendant had been surety 
. for a loan taken by one Ohotoo from Tika- 
: ram of Bhandara, the latter obtained a 
, decree against-principal and surety and 
. defendant's house was taken in execution 
: of the decree, put -up in auction and pur- 
' chased by Nasim Khan, agent of Tikaram. 
: Defendant owed money to Tikaram ona 
’ mortgage of the house and was in debt 
. elsewhere as well Tikaram and Nasim 
t.Khan were willing that defendant should 

re-buy the house on condition he paid up 
, the mortgage-debt and the price. paid by 
‘ Nasim Khan at the auction. As plaintiff 
t was then an intimate friend of defendant, 

the former's. name was shown as vendee 
< in order to defeat the claims of other eredi- 
. tors. Defendant all through remained in 
« possession of the house: the rent-note was 

merely executed as a safeguard against 

any other creditor attaching the house. 

Lalchand, plaintiff, had changed his attitude 
Tand made a false claim on the-rent-note, 

Other incidental pleas were offered by both 
. parties, which are not sufficiently clear 
om the judgments of the two lower 
Courts f 


i The Subordinate Judge held that ihe 

payment ofthe mortgage amount, the con~ 
«tinuous possession of défendant, the repairs 
‘made by him, the entries in the Municipal 


‘Record, the non-récovery of rent from de- , 
-fendant and :the‘recent- friction between . 


plaintif and defendant, all pointed to ‘the 
‘sale in. plaintiffs favour "being a beriami 
and bogus transaction. . He accordingly 


7 ^ RiL'eHaND P. BIHADUB. 


pa ^ei 
l dismissed the suit. Plaintiff appeáled aad 
*'the Additional District Judge, Bhandara, 
` was of opinion that the decision of the 
t'Bubordinste Judge was correct. The Judge 
' of the lower Appellate Court in -this con- 
^ nection subjected the evidénce toa clope 
“and careful scrutiny and came to the .con- 
""elusion that the sale in plaintiffs favour 
‘was a benami one." The àppeal was accord- 
ringly dismissed. E Pn 
' On second appeal to ‘this Court, ii 
* been urgéd by plaintiff's. Counsel that de- 
' fendant should not have been allowed to 
plead and take advantage of hisown fraud, 
that the defendant has taken full advantage 
of his own fraud,e. y, the evidence of 
Tanba (D. W. No. 2) shows that his master, 
one of "defendant's ‘creditors, ` -accepted 
Rs. xO in full satisfaction of a debt of 
Rs, 146, and thatthe house would not now 
be in defendant's possession had it not 
baen forhis fraud. Reliance was placed on 
Yaramat. Krishnayya v. Chundru Papayya 
(1) and. Honapa ‘v.-Narsapa (2); ‘On the 
other hand,-itseams to ‘ave ‘that plaintiff 
was a party equally to'the fraud. He must 
have -known’full well that-the sale was 
taken in his name only to defeat the claims 
* of defendant's other creditors and-from this 
“point of view the case is one to which the 
.maxim in pari delicto potior est conditio 
. posridentis applies with full force. It is in 
- reality plaintiff, who, coming to Court with 
_the claim he does, is attempting to take 
;&dvantage of the fraud. and, from this 
point of view, the prinaiplé laid down in 
` Raghavalu Chetty v. Adinarayana Chetty (3) 
‘and Jadu Nath Poddar v. Rup Lal Poddar 
:(4) is clearly applicable to the case. It 
seems to me that it is immaterial whether 
e plaintiff knew the exact circumstances sur- 
rounding the so-called benami sale in favour 
of Nasim Khan, although the probabilities 
“are in favour of the view. thatthe did. In 
' the present case it was open to the defendant 
toshow the turpitude both of himself and 
, the plaintiff against an action by the plaintiff 
“which, if successful, would virtually give 
- effect to a deed entered into for afraudulent 
“and illegal purpose, On grounds of publie" 
` polioy this rule is constantly enforced by 
the Courts and the present is Glearly a cass 
' in point. "m SC: 
It has again been urged, of. page 3; that 
Lu 20 M. 328; T. Ind. Deo. (Na) 281. ° e, 
l: (3) 23 B. 406,12. Ind. Deo, Kd a) 31 "EP 
1 Ind: Oas. 616; ;5 M. Lb. T. 77, 


83 O, 967; 100, W. N. 680; 4 OL. J, 23, 


t 
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it was plaintiff who re-paid the Rs. 203 
towards Tikaram’s mortgage. Even if this 
were 80,88 & consequence of some arrange- 
ment between plaintiff and defendant 
there was ample other evidence on record 
to justify the concurrent finding of both 
Courts as to the benami nature ot the main 
transaction and there is no room for inter- 
ference in this respect by this Oourt on 
second appeal. ot 
The appeal is accordingly dismissed. 
Appellant must bear the respondent's costs. 
Costs in the lower Courts as already order- 
ed. 
ANA” Appeal dismissed, 


PATNA HIGH COURT. 
AppaaL FROM ORIGINAL Deorsa No. 189 
oF 1922. 

May 3, 1926. 
Present;—Justice Sir Jwala Prasad, Kr., 
and Justice Sir John Buckaill, Kr. 
RAM SUMRAN PRASAD AND OTHBES— 
PLAINTIFF8—À PPHLLANTS 
versus 
GOBIND DAS8—DaHF4NDANT— 
RHB3PONDBNT. 


" : 

ic onsideration paid whether can 
Pd eon red kan on Act (IX of 1872), s. 22— 
Regustration Act (XVI of 1908), s. 28—Adartion of 


i for easy registration—No fraud 
or Shan os ed sib validity of—Pardahnashin 
—I 


The registrati Registrar 
having jurisdiction over the pro covered by it 


‘4s not invalid in the absence of fraud or collusion on 
the part of or between the parties if, in fact, the 
pro in question does exist. [p. 788, col L] 
ere a property transferred by a deed of gift is 
not fictitious, the transferor has & good title to 1$ and 
‘there isa dona fide intention to transfer it, the mere 
fact that that was added to the other pro- 
pertiee in order to save the nang pel 
trouble of going to & distant registry o. oes 
e Baud or collision for the purpoees of 


col, -2 
"pendent adice is not inflemble. Even ifno in- 
dependent advice is taken by her, a document 
-executed by her will not be invalid unless it is shown 
that independent advice would hare affected the exe- 
cation of the document by the lady. [p. 788, ool. L] 

In re Coember (10) and Sunitabala Debi v. Dhara 


Sundari Debi (11), relied on. 


RAM SUMRAN ËRASAD V, GOBIND DAS. 


rule that a pardahnashin lady should have in- . 


(99 L O. 1997) © 


Hindu Lew does not prohibit the settlement of a 
nuptial gift on the bride or bride m at the time 
of the marriage. The receiving of a gift by the 
bride's parents or relations at any time in connection 
with the marri is not permissible in practice, but 

ifts by the Priles parents to the bridegroom and 

relations is not considered to be bad and is in 
vogue. On the other hand, Hindu Law requires gifts 
to be made to the bride and bridegroom during 
marriage and without sucha gift a marnage is not 
considered to be properly solemnised and performed, 
[p 794, col. 1.] 

A gift actually made, whether to the bride, bride- 
groom or the father of the bridagroom by the bride's 
parents cannot be recovered back when once the 
marriage is solamnised, though ıt may not be enforo- 
edin suit [tbid] 

Section 23 of the Oontract Act which renders the 
consideration of an agreement which is opposed to 
public policy unlawful does not go far enough to 
entitle a party who has with such considera- 
tion to recover it back the object of the ngres 


ment is fulfilled. [p. 794, col. 2.] 


K gift of land to i anann on the occasion of 
the marriage or at the time sparir (bidagi) is 
meritorious under Hindu Law. ah a mft by a 
widow on the marriage of her daughter by her deceas- 
ed husband cannot be considered to be an a ra 
or waste which alone is 8 restriction placed upon 
her use of the property inherited from her husband, 
provided the e is reasonable m extent and not 
extensive. [p. 801, col 1] . 

It is not easential that sucha gift should be made 
at the time of marriage. It may even be made after- 
Me a DA et made fulfils em and 
religious o tion & portion o 6 pro- 

ty for the benefit of the daughter and the sira 
Le The only limitation placed upon this power of 
making & gift is that it should a reasonable 
proportion to the entire ae eed of the deceased father 
End that it ahould be justifiable in the circumstanceg 
of the case. |p. 804, coL 1.] 
[Case-law reviewed. ] 


Appeal from a decision of the District 
Judge, Darbhanga, dated the 29th March, 


: 1921. 


Mr. K. P. Jayaswal (with him Messrs, S, 
M. Gupta and L K. Jha), for the Appellants, 

Messrs. N. C, Sinha and A. P. Upadhya, 
for the Respondent. 


JUDGMENT. 

Jwala Prasad, J.—This is an appeal 
by the plaintiffs, and it arises out ofa suit 
brought by them to recover possession of 
the property in dispute as reversioners to 
the estate of one Banarsi Prasad, a wealthy 
Banker and zemindar of Ol&o in the District 
of Mónghyr. 

Thé case turns upon the validity or other» 
wise of a deed. of gift, Ex. I (1), executed 
by the widow of Banarsi Prasad, dated the 
28th July, 1901, conveying the property to 
the defendant Gobind Das on the occasion of 
acértain ceremony connected,with the mar 
riage of her daughter. 


(d 


ECT 0, 1927] 


te 


The genealogy poon inthe plaint is not disputed and is reproduced hereunder, 
along with the da 


: | 
Babu PM Babu Braj Babu Banarsi Prasad Binda Jatitri ake 
Nandan Prasad Mohan Lal (wife (wife Musammat Bibi BibL Bibi. 
alias Nanhe Babu Musammat Shyama Jainti Kumari who 
(predeceased his Kumari) died died on 2nd October, 
father). in Magh 1302— 1918) Died in 1304 
January 1895 7 24th' September, 1897. 
Babu Madan Mohan , Babu K Mohan 
. Lal (died in Asin Lal (died in 1308 1900 A, D.) 
1300= September, 1893). 
PAESE kh L CNN I a SS D 
( 3 Babu dus Narayan Pre- Four Ecua 
Babu Brahma Babu Ram Samran sad (plaintiff No. 2) -after 
' Dev Prasad. Prasad (plaintiff No. 1). his death his sons Babu Bhri ^ 
hi Ghandradhar Dev, Babu 
Shri Chandrabhuli Dev and 
Babu Shri Ohandrabhusan 


| RAM BUMRAN PRASAD v. GOBIND DAB, 


8 of death of some of the persons, for reference:— 


BABU HARDE NARAIN 


Dev plaintiffs Nos. 3, 4 and 
5 under the guardianship of 
thelr mother Srimati Devi 
were substituted under the 
. order of the Court, dated 


783 


the 30th June, 1920. 


4 


_ In 1295 Fasli (1888) Banarsi Prasad and 
his three brothers, Madan Mohan Lal, Braj 
Mohan Lal and Krishna Mohan Lal, sepa- 
rated from each other in all respects: in mess, 
business and property... Banarsi Prasad 
‘died in 1304 Fasli (24th September, 1897). 
leaving him surviving his widow Musammat 
Jainti Kumari and an unmarried daughter 
named Ohh Bibi. He left considerable 
Properties, both moveable and immoveable. 
‘he annual income from landed properties 
alone was over halfa lakh of rupees, besides 
money-lending business of rupees twenty 
to thirty thousand and Government Pro- 
"missory Notes of the nominal value of over 
two lakhs (D..W. No. 7 Gopal Sinha). 
Musammat Jainti Kumari as the widow of 
Banarsi Prasad. inherited the properties 
und remained in possession thereof till her 
death. ` 

Chhotan Bibi, daughter of Banarsi 
Prasad, at the time of his death was about 
UA years ofage, and her marriage seams to 
have occupied her mother's attention from 
the time of the death of Banarsi Prased 
and ghe (Musammat Jainti Kumari) broach- 
ed thesubjeot to her sister's husband Shiva 
Shankar Das (D. W. No..5 examined on 
commission) when hecame to Olao to offer 
pondolenee upon the death of her husband 


Musammat Jainti Kumari 
‘fact that she had only a 


Negotiations for marriage were atarted, 
ae ultimately Ohhotan Bibi was married 
in the year 1306 (1899) to.defendant Gobind 
Das, nephew of Sheo Shankar Das. 1t seems 
that when the negotiations were going 
on, & year before the marriage, 


-Krishna ¿Das brother of Musammat Jainti 
“Kumari, was also consulted by Bheo Shan- 
‘kar Das andhe seems to have approved 


of it as the horoscopes of thë bride and the 
bridegroom agreed, (which is regarded as 


‘an important thing in marriages amongst 


the Hindus). The marriage was perform- 
ed at & very moderate expense, considerin 

the position of the families, the wealth whic 

osseaaed and the 
aughter and no 
other child, male or female. Witness No. 2 
for the plaintiffs, Hari Narayan, has given 
the details of the expenses which amount to 
about Rs. 600 or Rs. 700 in ornaments and 
very small sums at different ceremonies 
covering Rs. 200 to Rs. 250 in all, This 
expense seems to be very much below the 
average expense incurred on the occasion 
of the marriage of the daughters of the 
family to which Banarsi Prasad belonged, 


The marriage of the first daughter of 


Krishna Mohan Lal, brother of Baflarsi 
Prasad, cost Rs, 40,000 to Bs,” 60,000 and 


n 


“Hiab oF his dther dadhi fs Rs. 30,000 each? 
(vide the evidence of 'Pribeni Koeri, plainte 
iffa witness No. 6 examined on commission). 
Although Musammat Jainti Kumari spent. 
such a trifling amount as mentioned above; 
in connection with the-various ceremonieg- 
of the marriage, ahé used to pay Rs. -.00 a. 
month to her.son-in-law,.the defendant,. 
from the time of the marriage until the: 
lady executed the deed of gift Ex. I (1), 
dated the 28th July, 1901, in his favour, by’ 
which she made & gift of the property in~ 
dispute, namely, eight-annas of her pukhta 
share in Mahal: Barsaon in the District of 
Darbhanga and one bigha of land situate in 
Olao, valued at, Re. 50,000, reciting that the. 
defendant Gobind Das (son-in-law) and his, 
father Bishwambhar Das agreed to the 
marriage on the condition that the said pro- 
perty would be given to the defendant on 
the occasion of the marriage and that in 
pursuance whereof she had verbally declar- 
ed the gift at the time ofthe gantha pakrai 
(catching hold of the skirt of the mother-in-, 
law) performed during the marriage. In 

V es ance with this gift the defendant 

KAN DA possession of the property and 

, remained in-possession during the lifetime 

tof Musammat Jainli Kumari and is still in 
ession of thesame. ` 

- Ohhotan Bibi.had two Bons born to her; 

.the eldest died when 8 months old (when he 

“was born is not disclosed), and the second 

* died at the age.of two and a half years in 
1313-14, (1906-07). Musammat Ohhotan Bibi 
.died Boon after the birth of the second.son 
“in 1904. -Therefore,.at the time when the 
; deed of gift was executed in 1401 Ohhotan 
.Bibi.was.alive and the second son was 
.born.to her two or three years after. We 

‘.cannot ‘say whether the first’: son was in 
'existence.at the time of the execution of the 
Baid deed.of gift. 

MusammatJainti Kumari died in Asin 
11324 (2nd October, 1916), about 16 years 
„after the execution of the deed of gift. 
During -her lifetime the lady seems to have 
tincreased-the. family. wealth and also exe- 
,cuted certain works of charity at a large 
pea but not diepro roportionate to her means 
extent of t iio adi ahe possessed. 
do constructed a Thakurbari, according 
laintiff Ram Bumran Prasad, witness 

No da ar RE Rs. 50,000 to Rs. 60,000 

and- dedicated property yielding an income 

of Rs.: x I 2 The plaintiffs do not 
nditure by her and say 
ieee with their cohsent, It ‘is blbo 
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‘admitted (vide the evidence of Ram’ Sumran . 


. moveable. 


‘the present suit in the 
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Prasad) that she purchased- several - prò- 
perties from 1908 to 1911 worth Rs, 20,000 
to Rs. 30,000 a year. This indicates that 
She-managed the property frugally and 
economically-and whatever she spent she 


-did on charitable purposes. The income 
-of Barsaon, the village in question given to 


the son-in-law, is about Rs 2,509 including 
revenue and’ cesses as stated by Ram 
Sumran Prasad, and there ia a net profit of 
Rs. 1,200 to Ra. 1,300 8 year. 

After the death of ik lady, the plaintiffs 
as reversioners came into possession of all 
the properties moveable and immoveable 
and each of the plaintifa acquired a very 
substantial portion of the same. 
Sumran Prasad, plaintiff No. 1, saya that he 
got immoveable property yielding . 12,000 
to Rs.13,000, plus Rs. 25,000 of the debts 
due to the lady and Government Promissory 
Notes of the nominal value of Re, 75,(00. 
The other plaintiffs ala» must Te inherit- 
ed large properties both moveable and im- 
The plaintiffs, however, did not 
get posséasion of the property covered by 

e aforesaid deed of gift, which is in the 
possession.of the defendant, the son-in-law 
ofthe lady. Accordingly, they instituted 
Qourt of the Sub- 
ordinate Judge of Darbhanga, for ejecting 
the defendant and for recovering possession 
of the property in dispute, upon the ground 
that the deed of gift executed by the lady 
is not valid. The suit was tried by thé 
District Judge of Darbhanga who dismissed 
the plaintiffs’ claim; hence this: appeal, . 

The pl&intifis undoubtedly are tifé rever- 
sioners to the estate of Banarsi Prasad and 
are entitled to recover possession of T 
property in dispute unless the deed of 

x. I (1) executed by Musammat J Aem 
Kumari, widow of Banarsi Prasad, wheréby 
her son-in-law, the defendant, is in posses» 
Bion of the property in dispute, i is a com: 
o transfer of the property so as to bé 

inding upon the plaintiffs. The plaintiffs, . 
therefore, attack this deed 88 being invalid 
on various grounds. 

‘In the Court below the parties went to 
trial on various issues as set forth in the 
judgment of the Court below; most of these 
issues have been set at rest by the decision 
of the trial Court and have not been raised 
in this Court. We are concerned only wi 
the iesues which relate to the validity or 
btherwise of the deed of gift. These arg 
issues Nos, 6 to 11 of the Court below, 
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Some of these issues again attack the 
validity of thegift on some technical grounds 
and may be dealt with inthe first instance. 
It is said that the deed is inoperative, inas- 
much asit was not validly registered under 
8. 28 of the Indian Registration Act 
(XVI of 1908) by the Sub-Registrar of Begu- 
serai, he having no jurisdiction to register 
it. C 

Now, the deed of giftin question deals 
with two properties: (1) eight-annas pukhta 
share out of sixteen-annas of Mahal Barsaon 
old Tauzi No. 1404 and present Tangi No. 
6507, and (2) one bigha of jote land situate 
in Mouza Semaris, otherwise known as Olao, 
The first property, Mahal Barsaon, which in 
factis the bulk of the gifted properties, is 
situate ia Pargana Havi in the District of 
Darbhanga within the jurisdiction of the 
Sub-Registrar of Bahera; the second which 
consists only of one bigha of jote land, ia 
situate within the jurisdiction of the Regis- 
trar of Beguseraiin the District of Monghyr. 
The plaintiffs’ case is that this one bipha 
of land did not belong to Musammat Jainti 
Kumari and that it was falsely alleged in 
the deed in question that it was purchased 
by her and was her property, with & view 
to give jurisdiction to the Sub-Registrar of 
Beguserai to register it. 


Reliance is placed for this contention 
upon the Survey, Khatian, Ex. F (2), wherein 
the land is shown as the gami land of 
Bukhan Barhai, with a note that the pro- 
duce rent of it is paid to Musammat Jainti 
Kumari as malik thereof. Sukhan Barhai 
has not been examined. His son, Ram Lal 
Barhai, witness No. 8, examined on behalf 
of the plaintiffs, admits that Musammat 
Jainti Kumari is the maltk of this land 
and that he used to pay the manhundi rent 
for the land to her and after her to Jagdhar 
Babu plaintiff No. 2, He admits that the 
land “was formerly in the khas cultivation 
of Musammat Jainti Kumari.” 

Now, the deed of gift was executed on the 
98th July, 1901, whereas the Survey Record 
of Rights was published on the 9th Novem- 
ber, 1902. The plaintiffs, therefore, have 
failed to prove that the land was not in the 
khas possession of Musammat Jainti Ku- 
mari when the «deed of gift was executed. 
Musammat Jainti Kumari had two-fold 
rights over the land; she was admittedly 
the proprietress of itand it was in her khas 
cultivation (probably at the time when the 
deed of gift was executed) as admitted by 


50 


BAM BUMBAN PRASAD V, GOBIND DAB 


f 


785. 


the aforesaid plaintiffs’ witness Ram Lal 
Barhai. The fact that she was notin khas 
possession subsequent to the deed of gift 
does not in any way affect the validity of 
the registration of the document. It is 
immaterial how she had obtained khas 
possession over the land, whether by pur- 
chase as stated in the deed of gift or other- 
wise. The recital in the deed of gift about 
the lady's title to the land in question far 
from being in any way disproved finds 
support from the aforesaid evidence. The 
plaintiffs rely upon the fact that the de- 
fendant was not in khas possession of the 
land. He has given a reasonable explana- 
tion of it. He says that the land was ata 
great distance from Benares where he 
resides and he did not care to retain pos- 
session of it. It must be remembered that 
the land was given, as stated in the deed, 
probably with a view thatthe defendant 
might plant a garden on it. It is enough 
for the purpose of registration that the 
donor had a good title to the property and 
intended topart with that property in favour 
of the donee. Whether the donee really 
exercised his right conferred by the deed 
is not at all essential. He might change 
his mind, and in fact in this case it seems 
that the defendant did change his mind as 


' to his retaining his possession over the pro- 


perty. Section 28 of the Registration Act 
does not require anything more than the 
existence of the property within the juris- 
diction of the Sub-Registrar where it is 
sought to be registered. 

The learned Counsel on behalf of the 
appellants has relied upon the decisions of 
their Lordshipsof theJ udicial Committee in 
the casesof Harendra Lal Roy Chowdhuri v. 
Hari Dasi Debi (1) and Biswa Nath Prasad 
v. Chandra Narayan Chowdhury (2). In the 
former case the property sought to be dealt 
with in the deed in question was a fictitious 
property aud had no existence. In the 
latter case it was found that to the know- 
ledge of both the parties the transferor had 
no title to the property and that he never 
intended to part with it. These decisions 
do not affect the present case, inasmuch as 
the property dealt with in the deed of gfft 
admittedly does exist and it belonged’ to 
the donor. Musammat J ainti «Kumari, as 


(1) 23 Ind Cas. 687; 41 O. 972; 41 L A. 110; 27 M. 
L. J. 80; (1914) M. W. N. 462; 16 M. L. T 8; 18 O. 
; ; 1900. L. J. 484; 16 Bom. L. R. 4((; 12 A, 
L J. 174; 1 L. W. 1050 E 0) 

(2) 63 ind. Cas, 770;-48 O, $09; 481. A. 127 (P. Q) 
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proprietress thereof and at one time she 
was in possession of it, probably at the 
time the deed of gift was executed, and that 
she bona fide intended to make a giftof it 
tothe defendant. Far from denying the 
title of Musammat Jainti Kumari to the 
land in question the plaintiffs ‘are said to 
have taken possession of it after her death 
as reversioners to her husband. It is pos- 
sible that the lady transferred the small 

iece of land in Olao in order to save 

erself the trouble of going to the Sub- 
Registrar’s Office at Bahera in the District 
of Darbhanga far off from her residence 
at Olao within the jurisdiction of the Sub- 
Registrar of Beguserai, she being a pardah- 
nashin lady. This in itself is not a bad 
motive, and in fact nowhere has it been 
suggested that there was any fraud or 
collusion practised by the parties in the 
matter of getting the deed registered by 
the Sub-Registrar of Beguserai by includ- 
ing in it the land in question situated with- 
in his jurisdiction. It was pointed out in 
the case of Broja Gopal Mukherjee v. Abi- 
nashchandra Biswas (3) that the registration 
of a document by the Registrar having 
jurisdiction over the property covered by it 
is not invalid in the absence of fraud or col- 
lusion on the part of or between the parties 
if in fact the property in question does exist. 
Similar is the view taken by all the High 
Oourts in India: vide Durga Prasad v. 
Tameshwar Prasad (4), Muhammad Abdul 
Hasan v. Fida Husain (5), Devi Prasad v, 
Jagannadharaju (6), Ham Dat v. Ram 
Chandrabali Debi (T), Jasoda Kuer v. Janak 
Missir (8) and Pirthidin v. Ram Lal (9). 

The two recent casas decided by this 
Oourt to one of which I was a party seem 
to be on all fours with the present case. 
those cases the registration was held to be 
valid. Thelearned District Judge has found, 
and we agree with his finding, that the land 
dealt with by the deed of gift in the present 
ease did exist and that the lady had good 
title to it and in fact intended bona fide to 


a eee Oan. 127; 14.0. W N. 53 

éi) 82 Ind Gas, 3,48 A. T94; A I. R. 1084 ALL 
807; L. R. 5. A. 500 Oly. 

(5) 82 Ind. Gas. 736; À LR. 1821 AIL 473; L R. 
6 A. 418 Oiv.» 

(6) 77 Ind, Oas. 801; 48 M. L J. 12; (1924) M. W, 
N. 125; 33 M. L T. 23, ALR 1934 Mad. 281. 
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makea gift of it to the defendant and that : 
there was no fraud or collusion practised by 
her or any of the parties to the deed in 
including the property in the deed in order 
to give jurisdiction to the Sub Registrar of 
Beguserai. 

1, therefore, in agreement with the learned 
District Judge hold that the registration of 
the document in question ‘was valid under 
8. 28 of the Indian Registration Act. 
contention of the appellants must, therefore, 
be overruled.. This disposes of the second 

art of issue No. 6 framed by the Court 

elow. 

The first part of that issue is: 

“Did Musammat Jainti Kumari sign the 
deed of gift after understanding ita contenta 
and after independent advice?" 

There is the positive evidence of Bansi- 
dhar (witness No. 4 for the defendant), one 
ofthe marginal witnesses to the deed, that 
the document was read outto the Musammat 
and she understood the contente thereof 
and then signed the deed and thereafter 
the witnesses to the deed attested it. The 
witness was in the service of the Musam- 
mat gt that time and was in charge of the 
bahis or account books which used to be 
written at her deorhi. He says that the 
Musammat used to understand business 
and look after her affairs, There is no: 
Suggestion that the Musammat was like 
other pardahnashin ladies ignorant of her 
affairs and in fact her able management of 
such a large estate isnot disputed. Accord- 
ing to the evidence of the witnesses on 

ehalf of the plaintiffs Ram Sumran Prasad 
and others she ao diligently managed her 
business that she augmented the income of 
the property during her management. Bansi- 
dhar also proves the identification of the 
lady by Sheo Karan Upadhyaya (plaintiffe' 
witness No. 9) before the Bub-Hegistrar, 
and that when asked by the Sub-Registrar 
she said to him that she had understood the 
document. The endorsement of the Sub- 
Registrar on the document supports this 
witness. Sheo Karan Upadhyaya (witness 
No. 9 examined on behalf of the plaintiffs) 
does not deny the admission of the execu- 
tion of the document by the Musammat 
before the Sub-Registrar nor does he say 
that the Musammat did not understand the 
document or that the Sub-Registrar did not 
satisfy himself as to her having executed it 
&'ter understanding it, although he was ex- 
amined on the 2let of March long after B.n- 
Widhar who was examined on the Sth of: 
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March, 1921. Curiously enough, he is silent 
88 regards the circumstances under which 
the document was executed, admitted and 
registered. In cross-examination he admits 
that he identified the  Musammat at the 
time of registration. 

The otherattesting witnesses to the deed 
Ham Krishna Das (P. W. No. 5), Sri Nara- 
yan (P. W. No, 8) and Parmeshwari Prasad 
(P. W. No. 10), scribe of the document, want 
to make out that the document was written 
aud attested at Mongbyr and not at Olao 
where the Musammat is said to have exe- 
cuted it. The first two say that they eigned 
the document as witnesses without the sig- 
nature of the Musammat thereon as they 
were told to do so by Bishwambhar Das, 
father of the defendant. This evidence is 
obviously falee, inasmuch as the witnesses 
described themselves in the document as 
residing al that time at Olao, and the posi- 
tion of their signatures in the document 
indicates that they attested it after it was 
- executed by the Musammat. Ram Krishna 
Das is the brother of the Musammat; it is 
not likely that he would attest it when it 
was not executed by the Musammat in his 
presence and was executed at Monghyr 
where the Musammat was not livin , simply 
because he was told todo so by Bishwam- 
bhar Das, 

The scribe was the karpardaz of Banarsi 
Prasad, husband of the Musammat, and con- 
tinued to be so after his death during the 
time of the lady. Hesays that he came to 
Olao 10 or 12 days after he wrote the docu- 
ment on stamp parer, but he did not tell the 
fact of his having written the document to 
the Musammat. It is absurd. 

These witnesses are self-condemned for 
on their own showing they falsely described 
themselves in the document as residing at 
Olao at the time and attested the document 
without having seen its execution by the 
Musammat. None of these witnesses for the 
plaintiffs proves that the document was not 
read out to the lady or that she did not 
understand it or that no independent 
advice was given to her, for, according 
to their own showing, the document 
was not signed by the Musammat' in 
their presence. Agreeing with the Court 
below I disbelieve them, and would prefer 
the straightforward evidence of the defend- 
ant's witness Bansidhar who was an ac- 
credited servantof the Musammat and was 
her mukhtear-om, getting a decent salary 
ci Re, 50 a month, 
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It is suggested by the plaintiffs that the 
document was executed on account of the 
undue influence of Bishwambhar Das; but 
Bishwambhar Das at that time was not 
the manager of the Musammat. He was 
appointed manager subsequently by mana- 
gernamah (Ex. A), dated the 5th October, 
1901. It may be that he used to be con- 
sulted in important matters and probably 
he was consulted with respect to the exe- 
cation of this document. But it seems that 
the persons employed by the Musammat 
in connection with the transaction in ques- 
tion were the accredited servants of her 
from the time of her husband. 

The learned District Judge was, there- 
fore, right in holding that the plaintiffs’ 
case of any undue influence having been 
exercised upon the Musammat in the exe- 
cution of the document in question, or her 
not having understood the contents there- 
of before executing it, is a myth. This is 
corroborated by the fact that the document 
was given effect to and the donee, the de- 
fendant, came in possession of it forth- 
with and has been so for over 16 years 
up to 1916 during the time of the Musam- 
mat, without any objection on her part, 
although the connection between the two 
families had to a large extent been severed 
by the death of the daughter Ohhotan Bibi 
in 1804 and of her second son in 1906. 
All this time she has not been shown to ba 
in any suspected atmosphere. e 

There is no substance in the contention 
of the plaintiffs. It must be held upon the 
evidence on the record and the circum- 
stances of the case that the document was 
executed by the lady independently and 
that she understood its full nature and 
effect. She hardly needed any advice in 
the matter; she had before her the accre- 
dited servants to seek their advice in tha 
matter. In fact, the nature ofthe trans- 
action does not necessitate that she should 
have the advice of anybody. She was no- 
minally a pardahnashin lady, but, as ob- 
served above, she had the full capacity of 
understanding business transactions. 

Accepting the case of the plaintiffs, sha 
was in touch with Bishwambhar Das who 
was shortly after appointed manager, and 
the document was executed upon the ad- 
vice of Bishwambhar Dae? There is no 
reason to suppose that this was not inde- 
pendent advice, simply becayse Bishwam- 
bhar Das's son, the defendant, was the 
beneficiary under the deed This would 


. T88 
‘only require the transaction to be examin- 
ed with caution. It must beremembere 
that the defendant was her son-in-law and 
the only person upon whom she could bes- 
tow her affection. Then her brother was 
also there, besides responsible servants of 
the estate. What more is needed for in- 
dependent advice ina matter of this kind, 
1 fail to understand. It will be too much 
-to hold that a document of this kind should 
be held invalid simply because no inde- 
endent advice was offered to the lady. 
he authorities have not gone so far, nor 
is the rule that a pardahnashin lady should 
-have indepepdent advice inflexible. Even 
if no independent advice was taken by 
her, the document will not be invalid, un- 
less it wasshown that independent advice 
would have affected theexecution of the 
. document by the lady. It is amply proved 
in this case, and the circumstances unmis- 
takably point to the fact that the Musam- 
mat intended to give the property in die- 
pute to her son-in-law asa gift and she, 
.88 a matter of fact, did give E ieot to her 
intention by parting with the possession 
of the property. Any advice, therefore, 
would not [qe affected her action in the 
matter. The principles are welllaid down 
in In re Coomber RO Sunitabala Debi v. 


Dhara Sundari Debi (11) and Satis Chandra: 


Ghosh v. Kalidasi (12). 

It is not denied tbat the lady signed 
the document. In fact, her signature there- 
.on is admitted. The document was pre- 
pented by her to the Sub-Registrar before 
whom she admitted its execution and signed 
the -endorsement made by the Sub-Regis- 
, It must, therefore, be held that the 

deed of gift was executed by the lady of 
her own free-will and that it was properly 
Kalteng by the Sub-Registrar of Begu- 


"Th The learned District Judge was, therefore, 
right in decidjng both the parts of issue 
No. 6 against the plaintiffs and in favour 
of the defendant. 

The next question is whether Mu- 
zammat Jainti Kumari had authority 
to execute the deed of gift. The de 
fendant [says that it was executed under 


go om, 10h. 17 MA LA 


272; 37 M. L. J. 483, 
* 11 A. L. J. 997; (lala) ew .N 821; 22 Bom. L. R,1 
EOT il wW. 227; 47 C. 115; 3 U.P. L 


3(P.0 
iP dni Due ELM O, L. J. 389; 20: 0. W. N. 
117; 1 S len Gal 203. 


RAM SUMBAN PRASAD D, GOBIND DAS. 


[99 I. C. 1927] 


a direction given to the lady by her 
husband, Babu Banarsi Prasad. In other 
words, it is said that Babu Banarei Prasad 
had directed Musammat Jainti Kumari to 
make a gift of the property at the marriage 
of Obhotan Bibi and the lady in executing 
the deed simply carried out the wishes of 
her husband. Upon this plea of the defend- 
ant Issue No. 7 was raised. 

In support of this plea, the defendant has 
examined one Krishna Ram Misser (witness 
No. 3 for the defendant). Heisa resident 
of Benares and was studying medicine 
under a physician named Mathura Natbji, 
who used to treat Babu Banarei Prasad 
during his illness when he went to Benares. 
The witness says that he used to go to 
Banarsi Prasad in the company of the phy- 
sician, and there Banarsi Prasad said to his 
wite, father-in-law and brother in-law that 
" He wanted to marry her (Ohhotan Bibi) 
in a very respectable family and that if he 


.got& suitable bridegroom he was willing 


to give property even worth Ra. 50,000. 

The learned District Judge does not con- 
sider this witness to be of any character 
and disbelieves him, Amongst other rea- 
sons it seems most unlikely that the widow 
of Habu Banarsi Prasad, a pardahnashin. 
lady, would appear before 8 stranger like 
the witnees. His evidence is not at all im- 
pressive. There is no other reliable evi- 
dence upon this point. 


There is no document to prove it. -In 
fact, the letter (Ex. G), dated the 26th No 
vember, 1898, (assuming itto be gengine 
which is denied by the plaintiffs) fled by 
the defendant in order to show that during 
the negotiations for the marriage there 
was promise by Musammat Jainti Kumari 
to make a gift of landed property worth 
Rs. 50,000 at the time of the gantha pakrat 
(or catching hold of skirt of mother-in-law) 
in connection with the marriage, does not 
make any mention of any direction having. 
been given by her husband to make such 
a gift. The deed of gift, which recites the 
aforesaid promise made by the lady in ful- 
filment of which the deed was executed, is 
also silent about it. Bishwambhar Das or the 
defendant would not have allowed such an 
important omission in the deed. The, de- 
fendant and his people must have known 
that the direction given by her husband 
to the lady would not only have strength- 
ened their case but would have practically 
eatopped the plaintiffs from questioning 
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the authority of the lady to make the gift. 
It is in evidence that the draft of the deed 
was seen and approved of by the defendant 
before it was executed: (Ers. H to H-3 and 
K-1 and the oral evidence of the defendant 
and D. .W. No. 5 Bishwambhar Das). In the 
face of omission of this important fact from 
the aforesaid document it is not possible 
to rely upon the oral evidence adduced on 
behalf of the defendant, though it is pos- 
sible that Babu Banarsi P having only 
one daughter, who was approaching the 
marriageable age about the time of his 
death, might have desired such & gift 
and might have given such a direction to 
his wife. 

Upon the evidence in the caseI am not 
inclined to differ from the view taken by 
the learned District Judge and in decid- 
ing this issue against the defendant. 

ues Nos.8, 9 and 10 are interwoven. 
In order to determine those issues it is 
necessary to ascertain the facts underly- 
ing them. 

The defendant's case is that, Musammat 
Jainti Kumari was anxious to marry her 


daughter to the defendant and sent Babu ` 


Krishna Mohan Lal elder brother of Banar- 
si Prasad, along with two other persons 
to the defendant's house at Benares to 


negotiate for it. Raman Lalji, the elder 


brother of the defendant's father, 

two objections: (1) that Isri Prasad of 
Bhagalpur in the vicinity of the girl's resi- 
dence at Olao was -excommunicated by 
the Benares Agarwalas and (2) that Olao 
in the District of Monghyr in Bihar was 
at a t distance from Benares in the 
United Provinces’ and it would be trouble- 
some and expensive to take the barat (mar- 
riage party) there. The people represent- 
ing the widow agreed that Isri Prasad 
would not join inthe marriage and that 
. they would give property worth Rs. 50,000 
to the bridegroom. Thereupon the friends 
of Raman Lalji, who were there, persuad- 
ed Raman Lalji to agree to the marriage. 
Asan assurance for the promise the lady 
subsequently sent a letter (Ex. G), dated 
the 26th November, 1898, duly signed by 
her, agreeing to make a gift of immoveable 
property worth Rs. 50,000 at the time of 
gantha pakrai ‘catching hold of the skirt 
of the mother-in-law by the son-in-law) 
during the palanga or learo kak ing cere- 
mony after the marriage. This being done, 
the marriage was settled and performed, 
&nd the lady made the gift by verbally 
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declaring it at the time and subsequently 
8he executed the deed of gift in queetion. 

The plaintiffs deny the above facts and 
say that there was no such promise or 
agreement made on behalf of the lady and 
that no gift was declared at the time of 
the aforesaid ceremony. They also deny 
any ceremoney being performed, such as 
the gantha pakrai ceremony in the com- 
munity. They admit that there is a leave- 
taking ceremony performed in the 'com- 
munity variously called palka or palanga 
ceremony in which the bride and the 
bridegroom sit on a. palanga (bedstead) 
and medhi (juice of the leaves of a plant 
which paints red the part to which it is 
applied) is applied to their feet by the 
daughters and daughters-in-law "d the 
family and friends, and the mother-in-law 
applies on the foreheads of the bride and 
the bridegroom rori (red paint consider- 
ed as auspicious) and gives amall gifts, 
such as a bati or case made of gold or 
silver for keeping pan (betel) and possibly 
amount in cash according to the 
means of the family. They say that palanga 
ceremony was rformed during the 
marriage in question, but no gantha pakrat 
or gantha chhorai ceremony, such as is 
described by the defendant, was performed 
.nor was any t/aga or immoveable property 
given by the mother-in-law at the time. 

In support of the promise made by the 
lady, the defendant has filed a letter (Ex. 
G), dated the 26th November, 1898; said to 
have beén sent- by the lady to Raman Lalji 
in pursuance of the negotiations for the 
marti already referred to. This letter 
bears the admitted signature of the lady 
in two places. It is written on cartridge 
paper. The plaintiffs impugn this docu- 
ment asa forgery, and have produced a 
similar cartridge paper containing the sig- 
nature of the lady in two places and they 
contend that such papersare used for Court 
purposes and Bishwambhar Das, father of 
the defendant, must havesuch blank papers 
signed by the Musammat for petitions in 
connection with cases in Oourt when ne- 
cessary and that the one filed was also 
blank with the signature of the Musammat 
in two places and has bean uged by Bish- 
wambhar Das after writing on it the letter 
in question. 

The learned District Judge, accepting 
the plaintiffs’ version, has rejected the do- 
cument, It was filed late in Court, long 
after the settlement of issues. It has not 


à 


*to 


been referred to in the written statement 


. nor has it been referred to in the deed of 


gift. It is not necessary to decide in this 
case as to whether the document is genuine 
or forged; suffice it to say that it is not 
safe to rely upon it in view of the suspi- 
cious circumstances referred to by the 
learned District Judge. i 

The promise has, however, been referred 
toin the deed of gift in which the lady re- 
cites as follows:— 

“I negotiated her marriage with Babu 
‘Gobind Das, the second son of Babu Bish- 
wambhar Das, resident of Thatheri Bazar, 
Bundaipur, a quarter ofthe Benares City ; 
one ofthe Gondiionss of the marriage was 
that the following properties worth Rs. 50,000 
were to be made over in gift to the said 
Babu Govind Das; on acceptance of this 
stipulation the said Babu Govind Das and 
his father consented to accept the match 
and the marriage was performedin Cheit 
1308 Fasli.” | 

There is ample oral evidence in the case 
in support of this recital in the deed, vide 
the evidence of Jagannath Das (D. W. 
No. 1 examined on commission), Raghunath 
Das (D. W. No. 4 examined on commission), 
Shiva Shankar Das (D. W. No. 5 examined 
on commission) uncle of the defendant and 
husband .of the sister of Musammat Jainti 
Kumari, Govind Das the defendant, Ram 
Shankar Das (D. W. No. 3 examined in 
Court), Bishwambhar Das (D. W. No. 5 
examined in Oourt) father of the defend- 
ant and Bawan Das (D. W. No. 6 examined 
in Court). These witnesses are respectable. 
The learned District Judge has believed 
them, and there is no reasonto differ from 
him so far as this point is concerned. None 
of the witnesses ou behalf of the plaintiffs 
definitely denies the promise or agreement 
made by. the lady previoüs to the marriage. 
It is admit that negotiations for the 
marriage of the daughter of Musammat 
.Jainti Kumari with the defendant were 
going on for some time before the marriage 
and were started shortly after the death 
of Banarsi Prasad. Ram Krishna Das (P. W. 
No. 5 examined in Court) says in his evi- 
dence thatin 1305 he was told by Bhiva 


Shankar D&s of the negotiations. The Shiva . 


‘Shankar Das is the uncle of the defendant 
and is the husband of the sister of Musam- 
mat jainti Kumari who is said to have 
broached tha subject just afterthe death 
‘of her husband when Shiva Shankar Das 
went to her to console her, The horoscopes 


. 
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tallied; the family was respectable and in 
a way connected with the lady. She was: 
therefore, anxious to have the marriage 
performed. Tribeni Koeri (P. W. No.6 


examined on commission), widow of Krishna 


Mohan Lal, admits that the marriage of 
the girl was performed by Krishna Moban 
Lalas being the elder brother of Banarsi 
Prasad. Far from suggesting any bad feel- 
ing between Banarsi Pd and his widow 
on oneside and Krishna Mohan Lal and 
the other members of the family on the 
other, ib is admitted that they were on 
perfectly good terms. It is but natural 
that the elderly male member of the family 
in accordance with the Sastric rales and 
custom should have performed the marriage 
of the girl. Itis his duty for the widow 
could not in the presence of 4 near agnate 
in the family perform the actual religious 
ceremony of giving the girl in marriage. 
Thus, when Krishna Mohan Lal performed 
the marriage in question itis but nataral 
that he should have negotiated for it and 
this corroborates the defendant's case that 
he along with others went to Benares for 
this purpose. The lady admittedly could 
not go, and marriage affairs of the girls of 
the family could not be left in the hands 
of the servants or Strangers; it isthe busi- 
nees of the relations, even distant relations 
are requisitioned for the purpose. None of 
the members of the family disclose the 
name of any person other than those 
suggested by ike defendant as having carried 
on the negotiations and settled the marriage. 
The witnesses on behalf ofthe defendant, 
whom there is no reason to disbelieve, have 
Bolemnly stated that Krishna Mohan Lal 
negotiated for the marriage and his party 
promised the gift of an tlaga worth 
Rs. 50,000 to the defendant at the time of 
the marriage. 

Considering the respectability of the 
members of the family and of the widow in 
particular, the vastness of the property both 
moveable and immoveable left by Babu 
Banarsi Prasad and there being no other 
child except the girl in question, it is not 
unlikely that the promiseof the gift should 
have been made by and on behalf of the 
lady. Therefore, the learned District Judge 
is right in accepting the case of the defend- 
ant that there was a promise oran agreement 
to give the property in question. The 
recital in the deed, therefore, is correctand 
proved by evidence and circumstances. 

The next question is; —Did the lady fulfi] 
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the promise? In other words, dii she 

give the property in question &t the time of 

marriage? Herein also the recital in the 

ie of gift may be referred to. Says the 
y~- 

“Out of my own free-will and accord and 
without persuasion on the part of others 
I made a gift of &annas pukhta share...... 
m of Mahal Barsham............ .....to 
Babu Govind Das, aforesaid, at the time of 
gantha pakrai during marriage and onthe 
occasion of bidagi (departure). I had (fur- 
ther) promised him to execate an instru-. 
ment in his favour............ sce I make a 
trustworthy declaration and put in writ- 
ing that I made a gift of 8-annas pukhta 
BRATO. ........ aane eese T 

As to whether the lady actually did or 
did not declare the gift at the time of the 
leave-taking ceremony, there is only oral 
evidence on both sides. The defendant 
and his witnesses swear that the gift was 
actually made atthe time. The plaintiffs’ 
Witnesses, on the other hand, deny this. 
Raghunath Das (D. W. No. 4) eramin- 
ed on commission states that he and other 


witnesses were just outside the pardah and - 


quite close to it. He further says that as 
Boon as the gift was made during the 
ceremony Krishna Mohan Lal mentioned it. 
This is corroborated by Jagannath Das (D. 
W. No. ] examined on commission). He 
says that there was a general talk in the 
barat aboutit. The other witnesses on be- 
half of the defendant including himself, his 
uncle and father also prove the gift made at 
the time. 

` Jasoda Kuer, a relation of the family 
(witness No. 8 examined on commission on 
behalf ot the plaintiffs who had gone to 
Olao during the marriage, and Tribeni 
Koerl, widow of Krishna Mohan Lal, deny 
the gift baving been made at the time. 
Their evidence is subject to the criticism 
that they are very much interested on be- 
half of the plaintiffs. In fact, the sons of 
Tribeni Koeri are the plaintiffs. 

There is, therefore, oath against oath. 
The Court below has accepted the defend- 
ant's version and rejected that of the 
plaintiffs. It seems that the defendant's 
witnesses are more independent and reli- 
able than those of the plaintiffs. The most 
convincing reason for accepting the defend- 
ant's version is afforded by the unmis- 
takable facta and circumstances. It is 
undisputed that a leave-taking ceremony 
is solemnly performed after the marriage 
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as the final ceremony in ednnection with 
the marriage, call it gantha pakrai (ostoh- 
ing hold of the skirt of the mother-in-law 
by the son-in law), gantha chhorai (getting 
release ofthe skirt, or barely palanga or 
palka ceremony. It is also undisputed that 
gifts are made at the time to the son-in-law 
according to the means of the bride's party. 
The donor recites in the deed that she mada 
the gift in question at the time of the 
ceremony. The donee, the defendant, 
swears on oath that sucha gift was made, 
The marriage expenses of the girl undis- 
putably didnot exceed in this case beyond 
a paltry sum of Rs. 1,000 ôr Ras. 1,100 as 
stated by the plaintiffs’ witness No. 2, Hari 


' Narayan, commencing with the tilak cere- 


mony and ending with the palanga ceremony. 
The genealogy of the family ot the plaint- 
iffs will show that Krishna Mohan Lal, 
husband of Tribeni Koeri, witness No. 6, 
hada number of daughters. She in her 
evidence has admitted that Rs. 40,000 to 
Rs. $0,000 was spentin her first daughter's 
marriage and Rs. 30,000 each in the mar- 
riage of other daugbters. It is also ad- 
mitted that Babu Banarsi Prasad's income 
was equalto that of Krishna Mohan Lal. 
It is, therefore, no wonder that the lady 
made the gift in question during one of 
ihe ceremonies of the marriage of her 
daughter, curtailing the expenses with 
respect to other ceremonies, thus bringin 
the total expense to the level of the uau 
expense of marriage of daughters in the 
family in keeping with its status and 
dignity. Again, ever since the marriage 
the defendant was receiving money from 
his mother-in-law which, he says, was the 
income of the property, and this he receiy- 
ed up to the date of the registration of the 
deed when he came into the possession of 
the property. 

These circumstances, therefore, incline 
us te believe the defendant's case of the 
gift having been made in connection with 
the ceremony in question. 

The plaintiffs then say that the widow, 
Musammat Jainti Kumari, had no right to 
promise or agree to give immoveable pro- 
perty to her son-in-law at the time of the 
marriage nor had she any right to give the 
property either by verbal (eclaration at 
the time of the marriage or by means of a 
subsequent deed of gift. 

Evidence has been adduced on behalf of 
the plaintiffs to the effect fhat it is con- 
sidered mean and derogatory to make stj- 
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pulations or contract about dowry before 
the settlement of marriage. Witnesses 
on both sides agree as to this. They also 
agree that gifts are made to sons-in-law 
during marriage and generally it consists 
of cash and ornaments according to the 
means of the parties; but there is nothing 
to prevent immoveable property being 
given to the son-in-law. Witness No. 1 
Thakar Das on behalf of the plaintiffs 
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DX No respectable Agarwalas will ever have 
stipulations about dowry before the settle- 
ment of marriage. If any sum is voluntari- 
ly paid it is accepted. It all depends upon 
the sweet will of the bride’s family to 
make presents. If any immoveable pro- 
perty is presented, that is also thankfully 
accepted,” 

Banwari Lal, (witness No. 3 for the 
' plaintiffs), a relation of the plaintiffs, who 
was in charge of the marriage of his mater- 
nal unole's son with the sister of plaintiff 
No. 2, says that if in that marriage the bride's 
, party “promisedto giveany immoveable pro- 
perty, I, on behalf of Tirjogi Narain, would 
have accepted it, but I did not ask for any- 
thing or property from the bride's side on 
behalf of the bridegroom nor is there any 
custom to that effect. Whatever is pro- 
mised to be given at the time of the mar- 
riage can be given at any time afterwards.” 
Again, he says, “If anybody wants to give 
immoveable property to his son-in-law or 
father-in-law itis not illegal amongst the 
Agarwalas.” 

Similar is the evidence of witness No. 4 
for the plaintiffs, Murari Prasad. 


Defendant's witness No. 1, Jagannath Das, 
says, ‘Among the Agarwals itis looked down 
upon to a a stipulations of payment 
before marriage. There is & distinction 
between the marriages of daughters and 
sons. In son's marriage money is given 
and taken asa matter ofcourse, but in the 
case of daughter's itis quite contrary. It 
all depends on the wishes of both parties 
and the emergency of the occasion.” 
Again the witness says, “It is not a 
necessary element in marriage to make 
presents of immoveable property but & 
contract if m&deehas to be fulfilled. The 
amount of present depends upon one’s 
own capacity and wish.” 

On behalf of the defendant, two-deeds of 

ift (Exs. J and U) have been filed. The 
focuser is adeed of relinquishment executed 
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by Rai Radha Krishna and others, Agar- 
walas of Patna, in favour of Musammnat 
Kanol Mani Bibi, married to Lachhmi 
Narayan Gupta, an Agarwala of Benares 
Oity, in which itis said that their ancestor 
Rai Hari Kishun at the time of rukhsatt 
going to the husband’s house) of Kanol 

ani Bibi had promised to give 14-annas 
6-pies share in village Kohna Ram Nagar 
as agift but no deed was executed, and 
hence the deed of release in favour of 
Kanol Mani Bibi. The second is a deed of 
gift with respect to a house executed by 
Rani Lachhmi Kumari of Nashipur and an 
Agarwala by caste in favour of Srimati 
Madhu Kumari, which states that according 
to the custom of the family a dwelling- 
house should have been given as jautak or 
dowry at the time of the marriage of the 
donee; but as no house was available at 
the time it was not given; hence the pre- 
sent deed of gift. Neitherthese documents 
nor the evidence in the case establish any 
custom of giving immoveable property to 
girls or sons-in-law at the time of marriage 
and in fact no such custom or usage has 
been set up or pleaded. But it is evident , 
that such gifts are notin any way forbid- 
den and sometimes are made and promises 
and agreements made during marriage are 
subsequently given effect to. It is also 
established that the gift of immoveable 
property to a son-in-law or father-in-law, 
as is stated by Banwari Lal (plaintiffs’ 
witness No. 3 examined on commission), is 
2 considered illegal amongst the Agar- 
walas, 


Now, what was done in the present case? 
The defendant's witnesses say that when 
Raman Lalji, uncle of the defendant, put 
forward his objections to the marriage, the 
lady's party, namely, Krishna Mohan Lal 
and others of their own accord and without 
any pressure or demand from the defend- 
ant's side offered to makea gift of an ilaga 
or immoveable property worth Ra. 50,000 


at the time of the marriage. Amongst 
others the defendant's witness No. 1 
Jagannath Das says so. He adds, "I 


cannot say if Raman Lalji would have 
agreed tothe marriage of the defendant if 
he had not been offered the immoveable 
property of Rs. 50,000. In my opinion, they 
might not have agreed to the marriage if 
the village property had not been offered, 
Raman Lalji and Bishwambhar Das consult- 
ed usand we all were of opinion that the 
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marriage should be settled when Rs. 50,000 
worth of property was being offered " 

It is clear from the evidence that the 
offer was voluntarily made on behalf of the 
lady that gift of immoveable property 
would be made at the time of the marriage 
and that there was no pressure brought to 
bear upon her. It may bs that but for thia 
offer the bridegroom's party would not 
have agreed to the marriage. ; 

On behalf of the plaintiffs it is contend- 
ed that the agreement was in the nature of 
marriage brokerage and as such it is im- 
moral and opposed to public policy. . It is 
said that under 8, 23 of the Indian Con- 
tract Act the consideration of the gift was 
unlawful and hence the gift 
vitiated. The section is based upon the 
English Law, as according to notions in the 
West every marriage ought to be free and 
open: Scott v. Tyler (13). In certain cases 
in India it was held that the aforesaid rule 
cannot be applied in ite entirety in this 
country, as marriages are scarcely, if over, 
free and open, the real contracting parties 
being the parents and the guardians. The 
* Court has to consider the relation of the 

contracting party (the promisee) to the boy 
or girl given in marriage and the motive, 
that is, whether the main object was to 
benefit himself without considering the 
fitness or unsuitablenees of the marriage, 
or whether the latter was the prime con- 
sideration, the benefit to himself being 
incidental, All the cases were considered 
by Mookerji, J., in Bakshi Das v. Nadu Das 
(14). In that case the brothers agreed fo 
give their sister in marriage to the plaint- 
iff upon his agreeing to pay them Rs. 190 
as pan money, out of which Rs. 135 was 
. paid in cash and the balance was to be 
paid on the day of the marriage. The 
plaintiff performed all the ceremoniee and 
incurred expenses; but when he went to 
marry the defendants’ sister they refused. 
He brought a suit for recovery of the money 
paid by him and damages for the expenses 
incurred. The lower Oourts gave a decree 
to the plaintiff and Mookerji, J.,in second 
appeal, upheld it. Upona review of the 
authorities he laid down the following 
rules:— d 
(1) An agreement to reward & third per- 
son in consideration of negotiating a mar- 
riage is contrary to public policy. 

Qy (189) 1 Wh. & T.L O 5752 Bro. O QC. 421; 
Dick 712; 29 B. R. 241; 21 E. R. 448, 

(14) 1 O.L, J..201. 
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(3) An agreement to pay money ‘to the 
parents or guardian of a bride or bride. 
groom, in consideration of their consentin 
to the betrothal, is not necessarily immo 
or opposed to publie policy. Where the 
parents of the bride are not seeking her 
welfare but give her to a husband other- 
wise ineligible,...... the agreement by which 
such benelit is secured is opposed to public 
policy, and ought not to be enforced. 

(3) An agreement to pay money to the 
parents or guardian of a bride or bride- 
groom in consideration of their consenting 
to the betrothal is under fhe circum- 
stances of the case neitherimmoral nor 
opposed to public policy, it will be en- 
forced and dama also will be awarded 
for breach of it: Umed Kika v. Nagindas 
Narotamdas (15), Mulji Thakersey v. Gomti 
(16) and Ranee Lallun Monee Dossee v. Nobin 
Mohun Singh (17). 

The onus of proving that the agree- 
ment was opposed to public policy is 
upon the party who alleges it to be go. 
In this respect the English Law is not 
to be followed. 

The text of Manu relative to the subject 
is as follows:— 

“Let no father who knows the law receive 
a gratuity (sulka), however small, for giving 
his daughter in marriage, since the man 
who through avarice takes gratuity for 
that purpose is a seller of his offspring.” 
Manu, Oh. III, a. 51. ; 

"Even the acceptance ofa bovine pair by 
the father of the bride from the bride- 
groom is MAD, aes asa dowry by certain 
authorities, The acceptance of a dowry, 
beit costly Fs s of insigaificant value, 
constitutes the sale of the girl," n 
Oh. IIl, e. 53; . j ee 

."À marriage in which the bride's relations 
do accept the dowry voluntarily presented 
by the bridegroom's father, etg., is no sale 
of the bride since such a present is but an 
adoration of the bridedone out of love or 
affection.” Manu, Oh. III, s. 54. 


This is a prohibition against the father 
taking gratuity for giving his, daughter, 
which amounts to selling her. This rofs 
in Manu agrees with the English Law on 
the subject and with s. 73 of «the Indian 
Contract Act with this di ce that a 
gift voluntarily made out of loveor affection 
is not asale of the bride as laid down in 
fe iB O. R O. O. J. 122. . 
iU 11 B. 412; 6 Ind. Deo. (w. &) X. 

(17) 25 W. R. 33. 
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h. . 54, referred to above. But 
a nga an b to prohibit the settle- 
ment of a nuptial gift on the bride or bride- 
groom at tha time of the marriage In prao- 
tice the receiving of a gift by the bride's 
parents or.relations at any time in conuec- 
fion with the marriage is not permissible; 
but gifts by the bride's parents to the 
bridegroom and his relations is not con- 
sidered to ‘be bal andani vogue. s 
is also the evidence in this caga 83 relerr- 
ed to above. On the other hand, the Hindu 
Law requires gifts to be made to the bride 
and the brjdegroom during marriage, and 
without Such a gift the marriage is not 
considered to be properly solemnised and 
rmed. 
Pena Bombay High Court, in the case of 
Dholidas Ishvar v. Fulchand Chhagan (18) 
held that a stipulation for monetary pay- 
ment for himself is an incentive and is 
dangerous both in the case ofa father seek- 
ing a wife for his son and in the case of 
a Father seeking 8 husband for his daugh- 
ter. This was followed by & Full Bench 
of the Madras High Court in Kalavagunta 
Venkata Kristnayya v. Kalavagunta Lak- 
shmi Narayana (19) which held that a 
contract to make a payment to & father in 
consideration of His giving his daughter in 
marriage must be regarded as immoral or 
opposed to public policy within the mean- 
ing of s.23 of the Indian Contract Act 
and the money cannot be recovered by suit. 
If the money had been paid and the mar- 
riage solemnised, the money cannot be 
recovered back. . : 
In England such a practice will not be 
enforced as law: Kean v. Potter (20). f 
The prohibition in the text of Manu is 
against receiving 8 gift by the father of 
the girl or her relations through avarice or 
ael which amounts to selling the girl. 
But the gift, &ctually made whether to the 
bride, the bridegroom or the father of the 
bridegroom by the bride's parents cannot 
be recovered back when once the marriage 
is solemnised, though it may not be en- 
forced ina suit: vide Kalavagunta Venkata 
Kristnayya v. Kalavagunta Lakshmi Nara 
yana (19) aod Jagiishwar Prasad v. Sheo 
' Bakhsh Rai (21). In other words, a suit 
e 


. 658; 11 Ind. Deo. (N. 8) 1031. 
TO Finds Ode: 554; 38 M 185, 18 M L J. 403; 4 
MUTL . 
729) 3 P. Will 76; Btory's Eq. Juris. Plas. 280-331, 
GI 51 Ind. Cas, 858; 1 U, P, L. R. (A) 119. 
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may not lie to recover the promiaed dowry, 
but when once the dowry is paid as a con- 
sideration for the marriage and the mar- 
riage is performed, the dowry cannot be 
recovered back. 2m 

Oolebrooke, in his Digest, Volume I, pages 
449-450, quotes the texte of Virhaspati and 
Narada, to show that & nuptial gift to the 
bride or her family is valid and not re- 
vokable. A nuptial gift is said to be a 
general term and to comprehend what is 
given to a bridegroom on his marriage- by 
the parents of the bride. It includes not 
only the gift of money but also land and 
the like. 

Shyamacharan Sarkar in his Vyavastha 
Darpana, 2nd Edition, at page 621, men- 
tions a nuptial gift as valid &nd irrevok- 
able and relies upon the texta of Virhaspati 
and Narada referred to above: a nuptial 
gift or gratuity given to the bridegroom 
on his marriage to the daughter is not 
revokable noristhe property which is re- 
ceived afer marriage from the wife's par- 
ents and kindred. Property given by the 
husband's father at the bridal procession 
is also not revokable, 

In the present case, in accordance with 
the promise or agreement made, Musammat 
Jainti Kumari actually made over the pro- 
perty to her son-in-law who has been in 
possession thereof. ; 

The question is whether the plaintiffs 
can now recover the property back, Section 
23 which renders the consideration of an 
agreement, which is opposed to public 
‘policy, as unlawful, does not go far enough 
to entitle the plaintiffa to recover the pro- 
perty after the object of the agreement was 
falülled; otherwise the defendant would 
be put to a great "hardship. If the 
lady had not agreed to give the property 
in question to the defendant, his father 
and others who were in cùarge of the mar- 
riage would not have agreed to the mar- 
riage and the marriage would not have 
taken plice. Musammat Jainti Kumari 
herself was anxious, considering the posi- 
tion of the family, the fitness of the bride- 
groom and the former connection with the 
uncle of the bridegroom through her sister, 
to have the marriage of her daughter 
settled with the defendant. Her wishes 
would not have been fulfilled at all if she 
had not promised to make the giftin quea- 
tion. After having obtained the object 
and having fulülled the promise, I do not 
think that she could have availed herself 
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of the provisions of s. 23 and recover bask 
the property in question, farless could the 
plaintiffs, who have succeeded as rever- 
Bioners of her husband, recover it back on 
that ground. 

We have now to consider the most 
difficult question in this case covered by 
issue No. 11, and that is, whether, under 
the Hindu Law, the lady having succeed- 
ed to her husband with the restrictions 
imposed upon her in the matter of the 
use and enjoyment and power of aliena- 
tion, could validly make a gift of an im- 
moveable property to her son-in-law. 


It is undisputed that she inherited the 
property of her husband both moveable 
and immoveable as a lawfully wedded 
wife of her husband, Babu Banarsi Prasad, 
who died in the year 1897 without leaving 
any male issue. The parties belong to the 
ndm community, a sect of Vaisya class 
called Bisa Agarwalas. The plaintiffs are 
the Purbia (eastern) Agarwalas of Mon- 
ghyr District in Bihar, and the defendant 

a Pachhanhi (western) Agarwala of 
Benares in the United Provinces. This 
division does not create any difference in 
the status, respectability or dignity of the 
parties. They are both high class and are 
governed by the Mitakshara (Benares) 
School of the Hindu Law. According to 
this School, Musammat Jainti Kumeri, 
after the death of her husband in 1897, 
without any male issue, inherited the entire 
estate of her husband consisting of move- 
able and immoveable property. 

The widow's right of succession is bared 
upon the text of Yajnavalkya, Oh. II, verses 
138.139, under which in default of& son 
the wife takes the estate of her husband in 

reference to the other heirs. Vraddha 

anu and Katyayana also declare the 
widow's right to the whole estate of her 
sonlese husband. 


The commentary of Yajnavalkya by 
Vijnaneswara which is followed as an au- 
thority by the Benares School discoursing 
on the text regarding the succession of the 
widow sums up his conclusions as fol- 
lows:— 

“Therefore, it has been established that 
a wedded wife (patni) takes the whole 
estate of a man who being separated (from 
his oo-heirs) and not subsequently re- 
united (with them) dies leaving no male 
issue"; vide Colebrooke's Translation, Oh, 
DH, e, 1; cl. 39, 
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She, thus, succeeds as any other male 
member to the entire estate of her basbang 
(moveable and immoveable) and takes pos- 
session ofitas an absolute owner thereof. 
Her interest is not in any way limited nor 
does she hold & life-estate only as some- 
times it is supposed to be. Only her 
“power of disposition isa qualified one and 
is analogous to the power of a male co- 
parcener in & joint Mitakshara family, 
and the reason of this is.in the nature of 
her relationship with her husband. She 
is supposed to be half the body of her 
husband and confers so mush temporal 
and spiritual benefit on her husband as 
half of hia own body does and associates 
with him in the performance of religious 
sacrifices: Smiritichandrika, Oh. XI, para. 
6. A lawfully wedded wife is called ‘paint' 
as a correlative of the term ‘pati’ (husband). 
The marriage is attended with nuptial 
rite and the object of such a marriage 
is to enable the husband to offer saori- 
fices and to discharge his religious duties 
and to beget a son unto him in order 
that he may be delivered from the hell 
called ‘put’ to which the shades of a sonleas 
men, according to Hindu ideas, descend: 
Manu, Oh. IX, para. 135; Dayabhaga, Ch. 
V, para. 6, Dattaka Mimansa, Oh. I, paras. 
3 and 5; Oolebrooke's Digest, Vol. LU, pages 
159, 293 and 294. A man is enjoined by 
the Sastras to marry a wife as his last 
Sangkara or religious rite, During the 
lifetime of the husband the wife acquires 
ownership of a dependant character and 
on his demise she obtains independent 
poweroverit. Vraddha Manu says, 

“The widow (patni) of a childless man, 
keeping unsullied her husband's bed and 
persevering in religious observances, shall 
alone present his funeral ohlaions and ob- 
tain also his entire share ( gr s 
vide quotation in the Mitakahhra on widow's 
succession and Viramitrodaya, Oh. III, 
Part 1,8. 2. 


She takes the entire estate of her husband 
and is enjoined to perform acts calculated 
to increase the prosperity of her and her 
lord, such as, performing sraddhas, digging 
wells, etc, and giving presents with pious 
liberality in proportion toethd wealth in- 
herited by her. 


Thus, the performance of religious and 
charitable purposes and acts conductve to 
the welfare of her husband are the objects 
for which she takes the estate of her hys- 
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band. Accordingly, Smiritichandrika in 
Oh. XI says that she possesses independ- 
ent power of making gifts for religious 
and charitable purposes, for such gifts 
"her husband, even if wanting & son 
shall reach the ‘heavenly abodes,” and 
for purposes not being religious or 
charitable but purely temporal, such as, 
gifts to dancers, etc., she has no independ- 
ent power. Hence arises the restriction 
imposed upon the widow's power of dis- 
position. 

In this respect the property inherited by 
a widow fsom her husband differs from 
those properties which à woman receives 
as presents at the time of marriage or at 
the time of going to her husbands family 
or on happy rites or ceremonies or those 
given to ber by her father, mother or bro- 
ther which are called stridhan, or her own 
property or peculium. Over these latter 
she has absolute dominion and her power 
of disposition is not restricted. 


Mitakshara in Oh. Il, e. 11, cl (2) in- 
cludes in the word ‘Adya’ (Tu) in Yaj- 
navalkysa’s text among the aforesaid kinds 
of stridhan such property which a woman 
“may have acquired by inheritance." In- 
terpreting the said clause in the light of 
cls, 11 to 25 of the same section, Sir James 
W. Oolville, inthe case of Bhugwandeen 
Doobey v. Myna Baee (22) would make it 
applicable only to property inherited in 
the husband's lifetime or from some per- 
gong other than him. The conclusion to 
which his Lordship arrived is summed up 
in the following words:— 

“Their Lordships, therefore, have come 
to the conclusion that, according to the 
law of the Benares School, notwithstand- 
ing the ambiguous passage in the Mitak- 
shara, no part ofher husband's estate, whe- 
ther moveable or immoveable, to which a 
Hindu woman succeeds) by inheritance, 
forms part of her stridhan or particular 
property; and that the text of Katyayana 
which is general in its terms and of which 
the authority is undoubted, must be taken 
to determine—first, that her power of dis- 
position over both is limited to certain 
purposes; and secondly, that on her death 
both pass to the next heir of her husband.” 

The text of Katyayana referred to above, 


. 
) I1 M. L A. 487 at pp. 518, 514; 9 W. R. P.O. 
3305 dir pos 124 $ Ber. P. O. 3, 387; 20 ELE. 


184. 
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which imposes restriction upon the widow's 
power of disposition is as follows:— 
"Let thesonless widow preserving un- 


:gullied or inviolate the bed of her land- 


lord and abiding with her venerable pro- 
tector or strictly obedient to her spiritual 
parents enjoy her husband's property be- 
ing moderate (or with moderation) until 
her death, and after let the co-heirs (daya- 
das) take." 

A similar passage in Mahabharata Dan- 
dharama dealing with the religious merita 
of gifts runs as follows:— 

"It is ordained that the property of the 
husband when devolving on wives has 
enjoyment for its use. Let not woman on 
any account makea wasteor apahara of 
her husband's property.” 

Viramitrodaya, citing these texte and in 
commenting upon them in Ch. III, Paxt 
I, s. 3, says that by the phrase "on any 
account" in the texts it is intended that 
waste under all circumstances is reprehen- 
sive, Literally apahara (waste) is theft. 
Making useless gifts to dancers, players 
and thelike and the wearing of delicate 
&pparel, etc, the tasting of rich food, eto., 
and the like being improper fora widow 
who is enjoined to restrain her passions 
are equaltotheft. Thus, the term ‘apahara' 
is used in a secondary sense; but gifts 
and the like for religious purposes are not 
so and cannot be included under the term 
'apahara' or waste 

Viramitrodaya sums up his conclusions: 
Therefore,.it is established that making 
gifts for spiritual purposes as well as mak- 
ing sale or mortgage for the purpose of 
performing what is necessary in a spiritual 
or temporal point of view, the widow's 
right does certainly extend to the entire 
estate of her husband. The restriction, 
however, is intended to prohibit gift to 
players, dancers and the like as well as 
sale or gift without necessity. 

Katyayana’s text enjoins the widow to 
use the husband's property are moderate 
or with moderation, which practically 
means the same asthe word ‘waste’ used 
in Mahabharata, thatis, the widow shall 
not uselessly spend the property which 
prohibits expenditure not useful or bene- 
ficial to the late owner of the property. The 
widow takes the whole property aa heiress 
of her husband, and not merely the use 
of the whole or partofit. She isonly en- 
joined by law not tocommit waste. Thus 
she has power to make a gift, mortgage 
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or sale of the property at her pleasure for 
lawful purposes conformable to her duty 
as & Hindu widow &nd after her death 
what is left by her after the lawful use of 
it goes to the next heirs of her husband. 
They tuke only the residue of the estate 
remaining due after the uae of it by the 
widow. Accordingly, she has power of dis- 
position for religious or charitable purposes 
or those which are supposed to conduce 
to the spiritual welfare of her husband as 
well. as for legal necessity. 


Lord Gifford, in delivering the opinion 
of their Lordships in the case of Cossinut 
Bysack v. Hurroosoondry Dossee (23) which 
was heard by the Supreme Court at Oal- 
cutta in 1819 and by the Judicial Com- 
mittee in 1896, stated that a Hindu widow 
had for certain purposes a clear authority 
to dispose of her husband's property and 
might do it for religious purposes includ- 
ing dowry to a daughter. His Lordship 
further stated thatit is impossible to de- 
fine “the extent and limit of her power 
of disposing of it because it must depend 
upon the circumstances of the disposition 
whenever such dispdsition shall be made 
and must be consistent with the law regu- 
lating such disposition.” This was'a Daya- 
bhaga case, but the rule laid down is the 
same as regards the Mitakshara Law. This 
has been firmly established by their Lord- 
ships of the Judicial Committee, At the 
Bar the following authorities were cited: 
Collector of Masulipatam v. Cavaly Vencata 
Narrainapah (24), Bhugwandeen Doobey v. 
Myna Baee (22), Raj Lukhee Debea v, Gokool 
Chunder (25), Rao Kurun Singh v. Nawab 
Mahomed Fyz Ali Khan (26), Sham Sundar 
Laly. Achhan Kunwar (27), Sheo Pertab 
Bahadur Singh v. Allahabad Bank (207 
Karimuddin v. Gobind Krishna Narain (29), 


ve) (1820) 2 Morley's Digest 198, $ Ind. Deo. (o. s) 
907 on appeal Montriou's Oases on Hindu Law, 477; 
Ind. Dec. (0 s) 292. = 

(84) 8 LA 589; 3 W. R. P. 0.61; 1 Suth P. C. 
J. 476; 1 Sar. P. O. J. 820; 19 B. R. 83L 

(25) 13 M. L A. 209; 3 B. L. R. P. O. 57; 12 W. R. 
P. O. 47; 2 Suth P. O. J. 275; 2 Gar. P. O. J. 518; 20 
E. R. 529. 

(26) 14 M. I A. 187; 10 B. L. R. P. O. 1; 2 8uth. P. 
0, J. 474; 20 B. R. 7957. 

(27) 25 I A. 183; 21 A. 71; 20. W.N. 729; 7 Sar. 
P. C. J. 417; 9 Ind. Deo. (N. s.) 755 0 


L, J. 336; 5 Bom. L R. 883; 8 Sar P. O. J, 535 (P. O.. 

(29) 3 Ind. Oas. 795, 36 L A. 138; 13 O W.N. 1117: 
10 O. L. J. 943; 11 Bom. L. R. 911; 8 A. L. J. 807; 6 
M. i. T. 275; 31 A. 497; 19 M. L. J. 687 (P. 0). 
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Janaki Ammal v. Narayanasami Aiyar (30), 
Sadast Koeri v. Ram Gobinda Singh (31) and 
Khub Lal Singh v. Ajodhya Misser (32). 

Justice Turner in the case of Collector 
of Masulipatam v. Cavaly Vencata Narraina 
pah (24) stated the law as follows:— 

"For religious or charitable purposes, or 
those which are supposed to conduce to 
the spiritual welfare of her husband, she 
has & larger power of disposition than that 
which she possesses for purely worldly pur- 
poses. To support an alienation for the 
last she must show necessity.” 

This distinction between legal neceesity 
for worldly purposes on the one band and 
the promotion of spiritual benefit of the 
deceased on the other has been recognized 
by the Indian Oourts as well as by their 
Lordships of the Judicial Oommittee, and 
within a proper limit a widow can alienate 
her husband's property for the performance 
of religious acts which are supposed to con- 
duce to his spiritual benefit: Khub Lal 
Singh v. Ajodhya Misser (32) and Chowdhry 
Junmejoy Mullick v. Rasmoyee Dossee (33). 

In Vappuluri Tatayya v. Garinalla Rama- 
krishnamma (34), Benson and Krishna- 
swami Ayyar, JJ., stated that the spiritual 
purposes ‘should be such asare regarded 

y the Hindu community as reasonable 
and proper though not absolutely neces- 
sary. If the property sold or gifted bears 
a small proportion to the estate inherited 
and the occasion of the disposition or ex- 
penditure is reasonable and proper accord- 
ing to the common notions of the Hindus, 
it is justifiable and cannot be impeached 
by the reversioners. 

She -is required to perform not only the 
funeral or periodical sraddha ceremonies 
but also such religious ceremonies as the 
last holder was bound to perform and she 
has power within proper limitations to 
alienate the estate inherited by her from 
the last male holder thereof. 

This being the law, let us examine the 
gil ofthe property in question made by 

usammat Jainti Kumari to her son-in-law 
on the occasion of the marriage of her 
daughter. . 

(30% 37 Ind. Cas. 161; 431. A 207; 20 M, L. T. 168; 


188; 90 O. W.N. 1323, 39 M. 634; 18 Bom. L. R. 856; 
24 O. L. J. 309; 4 L. W. 530 (P. C.). * 
aS) 11 Ind. Cad. 90, 15 O. W. N. 857;14 O. L. J. 


(92 31 Ind. Cas. 433; 43 O., 574; 33 O. el, J. 345, 
33) 11 B L R. 418n at p. 421n; 10 W. B. 309. 
. Oas. 240; 34 M. 288 at p. 282; (1910) M, 
M.L T.74; 20 M. L. J. 788, 


. SLALL 2. 325.14 AL. J. 997; (i816) 3M. Ww. N. 
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It is theimperative and religious duty 
and a moral obligation of a father, mother 
or other guardian to give a girl to be 
married before she attains puberty to a 
suitable husband capable of procreating 
children. 

Yajnavalkya, in Oh. I, verse 64, says: 

“(A qualified person) not giving away 
(in marriage, a maiden) will be visited by 
the sin of the destruction of foetus at 
every time of her menses. In the absence 
of a giver the maiden should herself give 
her away.” 


Vasishtha, in Oh. XV, says, 

“Wearing the appearanceof the menses, 
the father shall marry his daughter while 
she still runs about naked. If she stays 
(in her father's house) after menstruating, 
gin visits the father. As often as are the 
menstrual courses of a maiden, who is 
desirous of, and is solicited in marriage 
by, a qualified bridegroom of the same 
caste, Bo often her father and mother are 
guilty of (the crime of) killing an embryo: 
such is the sacred law.” 


n 


To the same effect is the enjoinment 
of all the Samhitas: Manu, Oh. IX, 
para, 4; Yama, verses 22 and 23; Gautama, 
Oh. XVIU; Narada, Oh. XII, verses 24 
to 27; Vyas, Ohap. LI, verse 7; and Vishnu 
Oh. XXIV. verse 40 


, 


Vyas, in the Ohapter referred to above, 


BBYB, ; : 

“He who does not give away his daugh- 
ter in marriage before she attains puberty 
becomes degraded." : 

Narada concludes by saying, 

“This is the rule established amongst the 
virtuous.” f 

Thus, aeoe i the texts, the marri- 
age ofa girl by her father is enjoined as 
a religious duty in order to preyent him 
from being degraded and visited with sin 
andcrime. There is, however, direct spiri- 
tual benefit also conferred upon him by 
such & marriage. VES Bo 

According to Manu, marriage is religi- 
ously enjoined so thata man may beget 8 
gon and thus deliver himself from the 
hell called 'put' to which the shades of a 
sonless man, according to Hindu ideas, 
descend. hg word “putra nan literally 
means deliverer from the he led ‘put. 
Manu says that there is no distinction 
between a son's son and the daughter's 
gon in this world, inasmuch as a daughter's 
pon like a son's Son can succour & man 


* 
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from hell: Manu, Oh. 1X, slokas 138 
and 139. In the earlier slokag 132-133 he 
says that a daughter is like unto a son 
and a daughter's son offers two oblations: 
one to his deceased father and another to 
his mother’s father and that is the reason 
why a daughter and daughter's son auc- 
cessively take the estate of a sonless man. 
Vide also Dayabhaga, Ch. V, para. 6; 
Dattaka Mimansa, Oh. I, para. 3; Oole- 
brooke's Digest, Vol III, pages 159, 293 
and 294. Itis obvious, therefore, that 
the marriage of a daughter confers spiri- 
tual benefit on her father. The authorities 
also have taken the same view. 

In the case of Jumoona Dassya v. 
Bamasoonderi Dassya (35) Sir James W. 
Colvile observea— 

“The foundation upon which marriages 
between infants, which so many philoso- 
phical Hindus consider one of the most ob- 
jectionable of their customs, is the religi- 
ous obligation which is supposed to n 
upon parents of providing for their daugh- 
ter, BO soon asshe is matura virgo, a hus- 
band capable of procreating children.” 

Vide also Churaman Sahu v. Gopi Sahu 
36), Venkatacharyulu v. Rangacharyulu (37), 

evulapalli Kameswara Sastri v, Palavarapu 
Veeracharlu (38), Gopala Krishnama Raju 
v. Venkatanarasa Raju (39), Srinivasa 
TUE v. Thiruvengadathaiyangar (40), 

u 


rabai Javjt Dagdu Pardeshi v, 
Shivanarayana Ridkarna (41), Ganpat v 
Tulsiram (42), Bhagirathi v. Jokhu 


Ram Upadhia (43)and Kasturi v, Panna 
Lal (44). 


According to the texts, after the death 
of the father the duty of giving his daughter 
in marriage falls upon, amongst other rela- 
tions, his widow, both under the Mitakshara 
and the Dayabhaga, with this difference 
that the latter would postpone her right to 


72 at p. 78, 1 O. 289; 95 W, R. 235; 3 
d 


a) SLA. 
Sar. P. O. J. 602; 3 Buth. P. O. J, 223; 1 Ind. Dec, 
(N. 8.) 182 (P. O)).. 
(38) 1 Ind. Cas, 045; $7 O. 1; 18 O. W. N. 984; 10 
0. L. J. 545. 
(37) 14 M. 316, 1 M. L. J. 85, 5 Ind.‘ Deo. (x. s ) 221. 
(38) 8 Ind. Cas 195; 34 M. 422; 20 M. L. J. 855; 9 
M. L. T. 26; (1910) M. W. N. 649. 
' (39) 17 Ind. Cas, 308; 37 M 273; 23 M. L. J. 288; 
12 M. L. T. 292; 


1918) M. W. N. 903 & 1221. 


43) 8 Ind. Cas. 405; 3$ A. 575,7 A.L J 087. 
m 36 Ind. Cas. $45; 38 A, 520; 14 A. L, J. 754, 
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that ofa maternal-grandfather and mater- 
nal-uncle. 

Marriage, according to Sastras, 
religious act. 
man or woman. 

According to Hindu ideas marriage has 
for its object the performance of religious 
duty. It isa sanskara thatis, an essential 
ceremony held indispensabletoconstitute the 
perfect purification ofa Hindu, both male and 
female. The eanskaras are ten or elevenin 
number and are performed by oblations to 
fire and customary offerings to idols: Wil- 
son's Glossary, page 463. 

Aocording to Manu, Ch. II, verse 67, the 
sacrament of marriage is to a female what 
initiation with thethread is to & male. 

According to Yajnavalkya the purificatory 
rites of a woman are performed without 
mantras, except marriage which ia accom- 
panied with mantras: Oh. I, verse 13. The 
Mitakshara also recognizes marriage as & 
religious obligation for both male and 
female: Sundrabai Javji Dagdu Pardeshi 
v.Shivanarayana Ridkarna (41). 

-The texts prescribe details of nuptial rites 
to be performed atthe timeof marriage 


is & 
Itis the last sanskara for & 


and the authorities already quoted above. 


have recognized it to be so. The widow 
of adeceased Hindu has a right not only 
to provide for the marriage of his girl but 
also the expenses thereof for the performance 
of ceremonies, eto. connected therewith. 
The moral and the religious obligation 
cast upon the parents or other guardians 
to provide a husband for a girl confers 
upon them the right to spend out of the 
estate, funds necessary for the performance 
of marriage ceremonies. 

Atri Samhita in Ch. I, sloka 320, says, 

“It is essential to make gift on the occa- 
sion of an eclipse, the marriage, the last day 
of month and at the delivery of a woman." 

Accordingly, he says that such a gift can 
be made even inthe night time. 

Yajnavalkya, in Oh. Il, verso 174, relat- 
ing to gift, saya, 

“Let the acceptance ba ‘public, specially 
of immoveable property; and delivering 
what may be given and has been promised; 
let not a man resume it." In other words, 
whatever is promised to be given shall be 
given. Having once given it let him not 
resume it." 

Mitakshara, commenting upon this with 
.reference to the text of Narada, makes a 
distinetion between valid and invalid gifts 
and says that the valid gifts if oncs pro- 
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mised must be performed and among the 
seven valid gifts are mentioned a gift made 
"from affection” and “a womans sulka,” 
The former is defined as what is given out 
of affection to “daughters, sons and the 
like” and the latter, namely, sulka as 
“that whichfare given to the relations 
of a damsel for bringing about the 
marriage.” Continuing the author says. 
“These seven kinds of gifts are valid 
gifts and must not be resumed"; vide Mitak- 
shara by Gharpure, book II, Oh. XII, on the 
resumption of gifts, pages 314-315. 

Shyamacharan, in his Vyavastha Darpana, 
2nd Edition, page 54, para. 35," discussing 
the widow's limited power of disposition 
of the property inherited by her from her 
husband, construes the word "waste" or 
“apahara’ used in the Mahabharata 
danadharma as implying “expenditure 
not useful or beneficial to the late 
owner of the property,” and says that 
a gift or other alienation by the widow 
is permitted for the husband's funeral 
rites, etc, as that is for the benefit 
of the husband. He sums’ up his conclu- 
sion at page 54, para. 35, as follows :— 

“Widow, is, however, competent even 
without the consent of the reversioners to 
make sale or other disposition of her hus 
band’s property for the liquidation of his 
debts, for the marriage of his daughters, for 
the support of such persons as it was in- 
cumbent upon him to support, likewise to 
defray expenses of such other acts as are 
beneficial to his soul or very necessary to be 
performed, Great benefit is done to a 
departed soul by paying his debts, by 
bestowing hts daughter tn marriage and 
supporting his family; indeed if these debta 
are neglected he is doomed to hell. To 
maiden should be given & nuptial portion 
of the father's estate.” 

In support of his conclusion he refers to 
the text of Devala; see Colebrooke's Digest, 
Vol.I, page 185. In para. 38 he says: 

"But a gift or other alienation by a 
widow of a moderate portion of her us: 
band's property for his spiritual benefit (be 
the same made with or without the consent, 
of his heirs) is religious and moral as well 
as valid. 

Theright of & Hindu daughfer, whose 
fatheris dead, to receive & dowry at the 
time of marriage from the estate of her 
father is based upon the ancient texts : vide 
Manu, Ch. IX, verse 118, and Ygjoavalkya, 
Oh. Il, verse 127, which enjoin upon the 
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brothers to perform the marriage of their 
uninitiated sisters by giving them a quarter 
of their chare. 

According to Vishnu, the initiations of 
the unmarried daughters are to be defrayed 
in proportion to the wealth. 

Mitakshara, Oh.J,s.7,cls. 5 to 14, dis- 
cusses the question of allotment ofa portion 
of the estate of the deceased for the marri- 
age of his daughter and comes to the con- 
clusion that it is not right io interpret the 
text of Yajnavalkya, referred to above, -a8 
signifying giving money sufficient for her 
marriage and hence “after the decease 
of the father an unmarried daughter par- 
ticipates in the inheritance and is entitled 
to a share.” (Oolebrooke's translation of 
Mitakshara, Oh. I, s. 7, ol. 14.) 

Viramitrodaya in On. II, Part I, s. 21, 
says that sharesshould be allotted to un- 
initiated or unmarried daughter out of the 
paternal wealth, which represents her 
dowry and marriage expenses, and such a 
share is one-fourth of what she would have 
been ehtitled to receive if instead of being 
a daughter she had been a son. 

These texts, particularly the Mitakshara 
which governs the present case, make it 
perfectly clear that when upon the death 
of a Hindu governed by the Mitakshara 
Law the property istaken by his widow a 
gift by her to her daughter on the occasion 
of her marriage out of the estate of her 
husband is within her power provided that 
the portion so given is reasonable in 
amount and the question whether it is 
reasonable or not bas to be determined 
with respect to what should have been the 
share of the unmarried daughter under the 
above rules laid down in the Mitakshara, 
Oh. I, &.7, paras. 9 to 14. Buch gifts are 
recognized in allthe texte. 


Among the six-fold properties of a 
woman galled stridian or her own peculium 
àre the two most permanent ones, namely, 
what is given before the nuptial fire and 
what is presented in the bridal procession: 
vide Manu, Oh. IX, verse 194; Dayabhaga, 
Oh. X, s. 1, para. 4; Narada, Oh. XIII, stanza 
8; Vishnu Samhita, Oh. XVII, verse 18; 
Yajnavalkya, Oh. II, verse 140. 

Thus, g!fteof property during the per- 
formance of the nuptial rites and in the 
bridal procession form two most important 
properties òf a woman. This supports the 
view that during the marriageshe is given 
out of the estate of her father dowry which 
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represents her share in her father’s estate. 
Gifts during marriage have become 
customary and are coming down from the 
ancieht times: Riga Veda, Mandal 10, 
Sukla 85, verses 9 and 11, refers to the 
presents given by Surjya to his sister in 
marriage. Marriage in the first four 
approved forms of Brahma, Daiva, Areha 
and Prajapatya -is a gift of the girl to the 
bridegroom, and the gift of the girl is 
accompanied with gifts of all kinds of 
necessaries in life including property to her 
and to the son-in-law so that both might 
live together with comfort and perform the 
religious duties having been united into 
one by the religious rites. The religious 
ceremony of giving the girl to the bride- 
groom must be accompanied with a gift of 
property to the son-in-law in order to en- 
hance the merit of the spiritual ceremony 
of giving the girlin marriage, which is one 
of the highest Yajna or religious ceremony 
performed and a Yajna cannot become 
meritorious withoutagift. The gift of land 
is ordained on every occasion of a Yajna 
(TW) as being efficacious for conferring 
spiritual benefit: vide Virhaspati Samhita, 
For these reasons Rishya Shrings orüains 
that one should give to the son-in-law 
according to'his or her means lands ( ) 
cows, maids, cloths, she-buffaloes, horses 
gold and jewels. Thesloka runs as follows: 


qh arena rear maika emu: | 
HAN TAAT qur vede u 


It has been quoted in (1) Viramitrodaya 
Vivaha Sansakara, page "Ad edited »» 
Parvatiya Nityananda Sarma, the Ohow- 
khamba Sanskrit Series, No. 141, page 831; 
it also quotes at that page a similar passage 
from Linga Purana; (2) Nirnaya Sindhu, 
page 228, Bombay edition, Venkateswara. 
ress, Sambat 1865; (3) Dana Ohandrika, 
page 28, Venkateswara Press Edition; (4) 
Dana Mayukha, page 170 (in the Bhag- 
wanta Bhaskar by Nilkantha) edited by 
Pandit Ratna Gopala Bhatta, Benares Edi- 
tion, 1909, To the same effect is the sloka 
in Dana Mayukha at page 171 which enjoins, 
among other things, gilt of land according 
to the means of the giver in. order to 
enhance the merit of the kanyadana (giving 
the girl in marriage) Weta : 
The learned Vakil on behalf of the de- 
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fendant produced manuscript editions of 
Parayoga Ratan, page 63, Grihya Karika 
by Bhatta Kumarila Swami, page 13, 
verses 7 and 8, and Nirnaya Sagar Press 
Edition of Sanskara Bhaskara, page 248, 
which recommend giving of land to the 
son-in-law after marriage and also at the 
time of departure. 

Parashat Grihya Sutra (Hari Har Bhashya), 


Venkateswara Press Edition, Sambat 1v50,. 


pages 28-29, récommends, among other 
things, gift of villages by the father of the 
ginl; other relations should also give 
owry or yautaka at the time of marriage. 
Such gifts to the son-in-law are also re- 
commended on oc2asions other than marri- 
age: vide Dana Mayukha, page 401, whiob 
qtiotes from Bhavishya Parana and Vishnu 
in support of it: 4 

Hence gift of land to a son-in-law on 
the occasion of marriag: or at the time 
of departure, that is, bidagi, is meritorious. 
Such a gift by the mother cannot be con- 
sidered to bean apahara or waste which 
alone is a restriction placed upon her use 
of the property inherited from her hus- 
band, provided the gift is reasonable in ex- 
tent and not extensive. 

Thus, the gift of a reasonable portion 
of landed property to the’daughter or son- 
in-law by the widow is supportable by 
the texts as a part of religious ceremony 
of marriage of the daughter and as being 
conducive to the spiritual welfare of her 
husband. It is-her duty to perform the 
marriage ceremony atcompanied with gift 
as neal, tis an obligation of her own 
husband. In making a gift of landed pro- 
perty to her son-in-law sh» only gives 
what is due to her as the nuptial portion 
of the estate of her father. The giftcan 
be made at the time of the actual marriage 
or in conneotion with the ceremonies con- 
neoted therewith, for gifts in the bridal 
procession fas well as nuptial rites are 
permissible, i 

The authorities in India seem to have 
interpreted the texts as above. The well- 
known passage in Lord Gifford’s judgment 
in the case,of Cossinaut Byésack v. Hurroo- 
eoondry Dossee (23), referred to above, gives 


the widow power to dispose of property for - 


religious purposes including dowry to a 
daughter. 

In Damoodur Misser v. Senabutty Misrain 
(45), a Mithila case, it was held that pro- 


(45) 80. 537; 8 Ind, Jur, 584; 10 O, L, R, 401; 4 
Tod. Deo, (w, s.) 348. | 
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perty sufficient to defray all: the. nuptis'a. 
should be given to unmarried daughters, 
and accordingly 1/24th share of the eatate 
in view of there being several sons and 
daughters was directed to be set apart for 


“nuptial purposes 


In the case of Churaman Sahu v. Gopi 


' Sahu (86), Mookerji, J., reviewed the texts 


and the authorities and upheld a gift ofa 
house made by the widow to her daughter 
a few daya after the performance of the 
dwiragaman of gauna ceremony (that is, 
Bending off the girl to reeide in the family 
of her husband), a ceremony which was’ 
padine two years after the marriage. 

is Lordship overruled the`confention that 
the gift should not be supported as the 
fauna ceremony had nothing to do’ with 
the marriage, and observed that the cere- 
mony was connected with the marriage 
and there was no substantial distinction 
between gifts made at the nuptial fire or in’ 


‘the bridal procession and thoss made at 


the time of dwiragaman ceremony; the last 
may be regarded as dowry deferred. He 


‘also held that the gift was reasonable in 


extent upon the ground that the house in’ 
question was worth only Rs. 1,200 and the . 
total value of the three houses inherited 
by the widow was Rs. 3,800 and the hus- 
band of the widow had left only one 
daughter. i 

Shortly after the above case, in 1910, 
his Lordship in the case of Gobinda Rani 
Dasi v. Radha. Ballabh Das d upheld 
the decree passed by the Subordinate 
Court -allowing maintenance to the son-in- 
law against the mother-in-law when it was . 
found that the father-in-law had a “ta 
the ig de upon the understanding that - 
he would be brought up in the family as 
a gharjamai, This case was decided upon 
the principle of putrika putra which finds 
place in the Sastras under which the 
marriage takes place upon the condition 
that the son born of the girl would belong 
to her father and would be treated as his: 
gon and successor, Putrika putra means a 
gon of an appòinted daughter. 

The Madras High Court in the case of 
Ramasami Ayyar v Vengidusamt (47) up; 
held a giftofa portion of the landed proper- : 
ty by the mother to the son-in law atthetime 
ofthemarriage of hér daughter. The partiea 


(48) 7 Ind. Cas, 118; 19 O. L, J, 178; 18 0. W. N, 
ji 133 M. 113; 8 M, L. J, 170; 8 Ind, Deo (M, s) 
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were Brahmans, and it was found that 
there was a practice in that community of 
(bhudan) making a gift of land along with 
otber things at the the time of giving the 
de in marriage. Subramania Ayyar, J., 

owever, supported the gift also upon the 
ground that the gift was a provision for 
the married couple and that it was be- 
lieved to enhance the merit of the pri- 
mary act, namely, the giving ofa virgin 
in marriage which from a religious point 
of view is supposed to be productive of 
considerable spiritual benefits to the parents. 
Referring to the texts relating to the al- 


` lotment of.a quarter of a share of a son 


1 


“til it was discharge 


by the brothers to the unmarried sisters, 
his Lordship held that the texts justify 
something more than the disbursement 
out of the estate of only the price of thinga 
required inconnection with the celebration 


ofthe marriage. - 
Kelloming this case, the Madras High 
Court upheld the gift of landed property 
in favour of a son-in-law in the case of 
ag A Aiyar v. Krishnasami Aiyar 
In the case of Kudutamma v, Narasimha- 
charyulu (49) the plaintiffs were sisters 
and were married by their father to men 
of small -means and were maintained by 
the father until his death which happen- 


ed three years after the marriage. His" 


son, defendant No. 1, became the managing 
member of the family. He executed a 
of gift whereby he gave to his sisters, 


the plaintiffs, certain portions of the joint, 


family property. He and his son subse- 


A Sawa resiled from the gift and hence 


laintifia brought the suit to obtain 
poesereicn of the gifted property. The 
plaintiffs’ suit was decreed and the gift 
‘was upheld, upon the ground stated by 
their Lordships that there was a strong 
moral obligation on the joint family of 
which the father was the managing mem- 
ber to make a gift of the joint family 
property on the occasion of the marriage 
‘either to the girls or to their husbands as 
a provision for them, 
the father maintained the daughters and 
*their husbands out of the family pro- 
“perty until bis death may be regarded 
as the continuing recognition of such moral 
obligation which obligation continued un- 
by 'the deed of gift 
executed by the a of the pininta, 

(4B) 2B Ind. Cas. 9 

(49) 17 M, E, J. 538; 5 ML. T. 40, 
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The gift was found not to be in excess 
of the powers of the WE as the 


.managing member of the fami 


and, there- 
fore, 16 could not be AK by him or 
avoided by hia son. 

In Pugalia Vettorammal v. Vettor Goundan 
(50) (Sundara Aiyar and Spencer, JJ.,) the 
gift to the girl by her father's brother 
some years after the marfisge which was 
performed by him was uph dia as against 
his minor ron who was joint with him. 
The property gifted was worth Rs. 400, and 
the family property was worth Rs. 2,4C0 
that is, jih of the entire joint family 
estate. The father of the girl had died 
without marrying her, leaving his brother 
and the minor son of the brother as the 
Burviving male members of the family. 

Following this decision a gift of 1/10th 
of the immoveable property by a father to 
his daughters at the time of their mer- 
riage was upheld as against the nephew 
who wa8 & co-parcener: vide In re Subba 
Naiker (51). 

In Anivilla Sundararamayya v. Cherla 


. Sitaramma (52) a gift by a father to his 


daughter of a small portion of ancestral 
property 40 years after the marriage was 
upheld as binding upon the co-parcener, 
the son of the donor. There was no pro- 
mise proved as having been made by the 
father at the time of the marriage. The 
gift was upheld, as it being a moral ob- 
igation could be discharged at any time. 
The important pronouncement in that case 
is that the gift to daughters stands in 
the same position as gifts to sons-in-law 
for such gifts are intended to provide for 
the married couple and are probably given 
in lieu of her share of the family property 
when by marriage she is leaving it for 
another family. Buch a gift is permissible 
both of moveable and immoveable property. 

The Lahore High Court in Jowala Ram 
v. Hari Kishen Singh (58) upheld a 
of 70 bighas out of 300 bighas as being less 
than ith of the entire property by a Finda 
widow asa dowry to her daughter on the 
occasion of her marriage. 

In Bachoo Harkisondas v. Mankorebat 
(54)  Harkisbun Das and Bhagwan Das 


(80) 13Ind. Oas. 475; (1912) M. W. N. 89; 11 M. L. 
T. 103; 33 ML 
0 Tad. Oon. “78i; 2 L. W, 754. 


. N. 432; . 695. 
80 Ind. Cas 690; 5 L. 70; A. L R.1934 Lah, 
. 51; 8 Bom. L. R, $88, m^ 
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were brothers. Harkishun Das died on 14th 
September, 1898, leaving behind him as his 
survivors his wife who was enceinte and 
his brother Bhagwan Das. Oa the 5th No- 


vember, 1900, Bhagwan Das made a gift to. 


his daughter, who was his’ only child, of 
promissory notes worth Rs. 20,000. On the 
30th November, 1900, he made a Will 
directing his wife to adopt evenif ason 
was born to the widow of his deceased bro- 
ther Bhagwan Das, and directing further 
that in the event of a son being born to his 
brother's widow she should before making 
an adoption enter into an agreement with 
the adopted son that he would be bound 
to accept as valid the provision made for his 
daughter and his wife. Bhagwan Das died 
on the 17th December, 1900, and the next 
day a posthumous son was born to his bro- 
ther. On the 13th February, 1901, Bhagwan 
Das's widow already adopted Nagar Das 
Pitambar. The widow of his PEE 


brother brought a suit owe the adop- 


tion and the gift on behalf of her posthu- 
mous son. Tyabji, J., upheld the adop- 
tion but decided against the validity of the. 
gift. On appeal Bir Lawrence Jenkins, O. 
J., and Russell,J., upheld both the adoption 
and the gift, setting aside the decision of 
Tyabji, J. The promissory notes of 
Rs. 20,000 were purchased out of the income 
of the property, which represented 1/50th 
pare of the estate valued at rupees ten to 
fteen lakhs. The gift was held to be valid 
on the ground that it was a gift of move- 
able property made through affection under 
the Mitakshara, Oh. I, s. 1, pl. 27 and 
.Mayukha, Oh. IV, s. 70, pl. 11. and 13, 
' 'This decision was upheld by their Lord- 
ships of the Judicial Committee in Bachoo 
Hurkisondas v. Monkorebai (55). 


In Abhesang Tirabhat v. Raisang Fate. 
sang (58) a Hindu widow shortly after the 
marriage of her daughter conveyed all the 
properties Ske of gift to her son-in-law, 
‘Three days iater the reversionera passed a 
deed of release in favour of the widow on 
receiving consideration. More than 50 yeard 
after, one of the sons of the reversioners 
questioned the validity of the gift. It was 
held that the consent of the reversioners 
validated the alienation as being evidence 
of the propriety of the gift. ft was also 


(55) 31 B. 373; 11 O. W. N. 789,8 O.L J. 1; 9 
Bom. L R. 616; 17 M. L. J. 343; 2 M. L, T, 395; 34 


I. A. 107 (P. O.). 
' (69) 16 fà Gas. 561; 14 Bom. L. R. 803, 
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observed that there is authority that gifts- 
by a widow on the occasion of a daughter's 
marriage are understood in the Hindu Law 
to conduce to the spiritual benefit of the 
widow's husband and, if so, itis another 
reagon for upholding the transaction. 

In Rustam Singh v. Moti Singh (57) it 
was held that when a Hindu father does 
not leave sufficient means to provide for 
the marriage of hia daughter the mother 
of the girl can mortgage properties of her 
own stridhan, which she had inherited from 
her father, to meet the expenses of the 
daughter's marriage and that such an alie- 
nation was binding on the ,reveraionary 
heirs of her father. It is noticeable that 
the property alienated in this case was not 
that of the father of the girl but that of the 
father of her mother, which the mother had 
got from her own father. The principle 
upon which the alienation was upheld 
against the heira of the father of the mother 
to the property in question, with which 
the girl could have no concern, is that it 
is not only the duty of the father of the 
girl to provide for her marriage but that 
of the mother also to provide from her 
personal property in order to confer spirit- 
nal benefit upon her husband and upon 
herself. 2 


In the case of Bhagwati Shukul v. Ram 
Jatan Tewari (58) Sir Grimwood Meara, 
0, J., and Stuart, J., upheld the gift of the 
entire property which the widow had in- 
herited from her husband to her son-in-law 
asa dowry as against the claim of the 
husband's brother's son. The daughter 
married waa blind and cripple, and par Ae 

erty was very small in value. Thu grdund 
or the decision was stated to be that it was 
ihe duty of the mother to provide & hus- 
band for her daughter and the alienation 
was made for sheer legal necessity, and 
that she had power to dispose of her hus- 
band's property for religious purposes in- 
eluding dowry to a daughter, and that the 
extent of the power depends upon the 
circumstances of each case as ‘held by Lord 
Gifford. : 

In the case of Madhusudan Prasad Singh 
v. Ramji Das (59), (Sir Dawson Miller, €. 
J.,and Mullick, J.), à verbal gift of cash 


(ST) 18 A. 474; A. W. N, (1898)*155; 8 Ind. Dea, 
we 1022 j 


73 Ind. Cas. 648; 45 A. 207; 31 A. L, J. 282; 
À. LR. 1924 AlL 23 


pf) BT Tad. Cas, "41; 5 P. L. J. 516; 1 P*L, T, 
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and grains ag monthly allowance to the son- 
in-law and his sons and heirs by a Hindu 
father at the time of his daughter's 
marriage was upheld. The father possessed 
considerable wealth, and the allowance was 
made with a view to maintain the position 
of the bridegroom ‘and also the bride. The 
father's intention was to benefit the daugh- 
ter» The contract was held to be legal and 
enforceable, and not in the nature of a mar- 
riege brokerage, though the son-in-law had 
stated that he would not have married im 
the family ifthe allowance had not been 
promised. 

The case-law on the subject summarised. 
above fully indicates the inclination of all 
the High Courts to uphold a gift bya widow 
of landed propertyto her daughter or ton- 
in-law on the occasion of the marriage orany 
ceremonies connected with the marriage 
and that the promise made may be fulfilled 
afterwards; and itis not essential to make & 
gift at the time of the marriage, but that it 
may be made afterwards, upon the ground 
that the gift, when made, fulfills the moral 
and religious obligation of giving a portion 
of the property for the benefit of the daugh- 
ter uid the gon-in-law. The only limitation 
placed upon this powerof making a gift is 
that it should bear a reasonable proportion 
to the entire property of the deceased father 
and that it should be justifiable in the cir- 


cumstances of the case in terms of the: 


rinciple leid down in Cossinut Bysack v. 
Frurcoosoondry Doseee (23). 

Now, gifts of a small portion of the pro- 
,perty of the deceased are permissible by 
‘a. widow even if itis not for the perform- 
ance of the strictly religious duties such 
as are expressly enjoined by the Sastras, 
provided the gifts are made upon the occa- 
sions which are conducive to the spiritual 


welfare of the deceased: vide Vappulurt . 


Taiayya v. Garinalla Ramakrishnamma 
Gt), Pilorainbatt Kunwari v. Ramdhari 
`_ Singh (60) and Khub Lal Singh v. Ajodhya 
Misser (32). 

In Gopalji Sah v. Manbirti Kuer (61) the 
gift by a widow of a house on the occasion 
of her husband's anniversary sraddha cere- 
mony was upheld upon the ground that it 
was conducive to ber husband's spiritual 
benefit, and that it was not exceasive. 

' Their Lordships of the Judicial Commit- 


(80) 34 Ind. Gan, 277; 1 P. L. J. 81; 1 0, W.N. 
944. 3 P.L. W. 877. 
(61) 53 Ind, Gas. 996; (1019) Pai, 390, 
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tee, in the case of Sardar. Singh v. Kung: 
Behari Lal (62), upheld the gift of a small 
portion of the esta{e inherited by the 
widow for the observance of bhog or food . 
offerings to the deity of Puri and the main- 
tenante. of the priest. In that case their 
Lordships observed that the lady had, of 
course, sufficient income to provide for the. 
observances without any alienation of the 
part of the estate. The alienation was, 
however, held to be valid upon the ground . 
that the property given formed only a . 
small portion of the. whole estate and the ~ 
gift was for the continuous spiritual benefit . 
of the deceased, though’not for an observ- , 
ance essential to the salvation according ' 
to the Hindu religious law, It was Don. 
out that there were two seis of religious. 
acts ; one essential for the performance of . 
obsequial rites and other pious observances 
which conduced to the bliss of the decaased 
Boul. In the oase of the former if the 
income is not sufficient to covertha ers 
penses she is entitled to sell the whole of 
the property. In theother case she can 


alienate a small portion for the pious or. 


charitable purposes she muy havein view, 
Itdepends upon the circumstances of each 
cage what is reasonable. : 

These decisions are based upon the texta 
already referred to that the widow takes 
the estate for the performance of religious 
duties and acts conducive to -the welfar 
of her and her lord by “pious liberality.” 
need not quote the texts in exienso again. 
The words “pious liberality” imply acta 
conducive to the spiritual easi; of her 
husband and herself, sueh as, performing 
sraddhas, digging wella, and giving pre- 
senta, all requiring for the accomplishment 
pecuniary aid. é 

It has already been shown by reference 
to theterts and authorities that the marri- 
age of the daughter and ‘the gift. made 
to the daughter and the son-in-law are acts 
which confer spiritual benefit upon the 
husband of the widow and such gifts 
enjoined to be made on account of the un- 
married daughters having share in the estate 
as her nuptial portion to be given to her in 
the shape of dowry and for meeting the 
marriage expenses, , 

No prohibition anywhere in the texta . 
or in the authorities against & gift of im- 


" (62) 69 Ind Oas 38; 44 A. 503; A I. R. 1992 P. C, 
81. 


18 L W.871; 31 M L T. 253; 87 C. L. J 385 
41 M. L.J. 746. 27 O. W. N 653; 35 Bom. L. R, 648] 
3 P. W. R. 1033, 40 L A. 383 (P. 0). ; 
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moveablé property by the widow on the 
` occasion of her girl's marriage or in connec- 
tion with any of the marriage ceremonies 
: has been pointed out. : 

Therefore,the 'gift of the landed pro- 
perty inquestion in the present ease by 
‘Musammat Jainti Kumari to Gobind Das 
-the’ defendant, is notin any way prohibited 
by the texts or the authorities. The gift 
“in question has not been challenged as 
being inany way excessive. On the other 
hand, it has been shown that the property 
isonly worth Re, 50,000, whereas the de- 
` ceased father of the girl had left behind 
propertyof very considerable value yield- 
ing &n income of over &lakh of rupees 
from the landed property, the promissory 
notes and the móney-lending business. 
The property gifted beara buta very small 
fraction of not more than one-fortieth of 
the entire estate Ohhotan Bibi was the 
only ‘child of the deceased and would have 
succeeded to the estate in case she had 
survived her mother. The girls of the 
family of the brothers of the deceased wera 
married at considerable expense, whereas 
the marriage of the girlin this case was 
performed at a very moderate expense and 
the property gifted including the actual 
expense incurred otherwise at the marriage 
does not in value exceed the amount spent 
‘la the marriage of the daughters of the 
family. The gift was, therefore, not un- 
reasonable. It was in no sense a waste 
or apahara of the property inherited by the 
widow who by her good management and 
economy augmented the income of the 
estate and added to the corpus thereof. 
-Bhe has in terms of the texts used the 
property with moderation and without any 
waste and left it in a sounder and more 
substantial condition than what she in- 
herited from her husband in order tobe 
taken by the reversioners, the plaintiffs in 
the present case. They have no reason 
for any complaint. They would certainly 
have no grievance if instead of givin 
the land the lady would have given anah 
in her possession even much more than 
the value of the property. ~ 

I have already disposed of the conten- 
tion of Mr. Jayaswal that the gift is in- 
valid, inasmuch as the consideration cf it 
was in' the nature of marriage brokerage 
by reason of the promise of the gift having 
been made prior to and as a condition for 
the bridegroom's party (father and uncle) 
consenting to marry the girl im question. 
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The texts make such a gift unrevokable. 
Narada has gone so far as to make & 
woman's sulka, that is, the fee given to 
the relations of & damsel for bringing 
about the marriage as unresumable or un- 
revokable. Manu while forbidding the 
acceptance of a gift by the father of a 
girl by way of sulka from the bridegroom 
in verses 51 and 53 of Ch. III condones 
it in verse 54 if the bridegroom's father 
voluntarily and out of affection presenta 
the sulka. Manu does notforbid the giving 
of presents or dowry by the hride's parenta 
and relations to the girl or the bridegroom. 
On the other hand, nuptial gifts at the 
bridal procession to the bride and the 
bridegroom are enjoined. `The question in 
this case does not arise, inasmuch as the 
gift in the present case was actually made, 
and the donee has been in possession of the 
property for the last 26 years ever since the 
deed of gift was exeouted. The gift cannot 
-be revoked or cancelled. The lady herself 
could not recover it upon the ground that 
the gift was invalid; much less can the 
plaintiffs, who are reversioners, recover it 
on that ground. 

In the result, inagreement with the view 
ofthe Court below I dismiss the appeal with 
costs. 


Bucknill, J.—([His Lordship after 
stating the facts proceeded:—] 

As to the question of the widow having 
the advantage of independent advice, it is 
not imperative that she should have any in- 
dependent advice if, from the environin 
circumstances, it may safely bs Hebe 
that had she had any independent advice 
her conduct would not have been materi- 
ally affected thereby [vide Hira Bibi v. 
Ramdhan Lal (63) and Satis Chandra Ghosh 
v. Kalidasi Dasi (12).] Now, there was no- 
thing to my mind remarkable ina trans- 
action of this kind, If one accepta any 
substantial part of the whole story, i. e., 
that it was with the object of obtaining a 
suitable husband for her daughter that the 
widow contemplated and did make this 
gift, I do not consider that the transacti$n 
was of such a character as would have 
been adversely affected by the advice of a 
prudent and independent person. As a 
matter of fact the widow's owa brother was 
one of the attesting witnessea to the docu- 


63) 63 Ind. Cas. 510; 6 P. L. J. 485; 2 P. L, T. 
m (pnm Pat. 43; 4 U. Pi L. R (Pat) 8j A. L R. 1933 
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«iant and, although itis true that he now 
has given evidence in favour of the plaint- 
dffg, yet as is pointed out by the learned 
District Judge, this brother, atany rate, 
represented what may be called the widow's 
side of the family. Under these circum- 
stances I do not think thatthe widow could 
be said to havesuffered from the absence 
of independent advice even if she did not 
‘havesuch ; indeed, I am inclined to think 
that she did have and take advice which 
was not improper in any way. 

.: As to the question of the validity of the 
registration it is suggested that, as there 
was some evidence to show thatthe bigha 
_.or jote land situated in Ulaon was not in 
the jóte possession of the widow at the 
time when she executed the document, its 
inclusion in the deed was fraudulent or 
improper and solely for the purpose of 
enabling the registration to be effected in 
the Monghyr and not in the Darbhanga 
District. But this objection to the regis- 
tration has, I think, little or no solid found- 
ation, The Record of Rights which was 
published in 1902 (sometime after the 
execution of the deed) shows that the bigha 
of land was in the zemindari of the widow 
although itis true that itis not shown as 
being in her khas possession. There is 
nothing to. indicate that there was any 
intention on the part of the widow to effect 
any fraud on theregistry or deliberately 
to do anything of a character which would 
invalidate the registration, The law as laid 
down in a number of decisions is quite 
clear that in circumstances similar to those 
disclosed inthis case, the registration can- 
not be regarded as invalid unless there is 

some intention definitely to commit a 
fraud upon the registry |vide Harendra Lal 
Roy Chowdhurt v. Hari S ed Debi (1), Ram 
Daiv. Ram Ghandra Debi (7) and Jaseda 
Kuer v. Janak Missir (8)]. 

One must now turn to the second issue, 

i. e., whether there was any direction given 
by Babu Benarsi Prasad (the widow's 
deceased husband) to Musammat Jainti 
Kumari about the gift of the property 
at the marriage of Obhotan Bibi as 
alleged by the defendant, 

* * EE e * + + 
Personally, although Ido not think that 

it is impossible to believe that the deceas- 
ed dij exprets such & wish, I do not con- 
sider that it, has been well proved. To 
base the case upon the not altogether con- 
vinecing oral testimony which has been 
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adduced in support of this point would 
appear to me to be dangerous. It may be 
borne in mind that, in the ordinary way, 
the whole of the deceased's property would, 
in due course, have come to the deceased's 
daughter and would have been enjoyed by 
her husband with her: whilst the absence 
of any mention of the matter in the deed 
of gift itself is certainly noticeable. On 
the whole, therefore, I agree with the learn- 
ed District Judge that it would be unwise 
to hold that it was satisfactorily proved 
that the deceased himself made any defi- 
nite statement as to his wish that such 4 
gift should be made. 

The 3rd, 4th and the 5th issues must be 
taken together as they are closely inter- 
connected and cover the main points which 
are important in the case, The 3rd is whe- 
ther there was any contract between 
Musammat Jainti Kumari and the defend- 
ant made before the defendant's marriage 
with Chhotan Bibi about the gift of any 
property to the defendant in consideration 
of his marriage as alleged by the defendant; 
ifso, whether the said contract is legal, 
valid and binding upon the plaintiffs? 

The 4th is whether the disputed 
property wasa gift to the defendant by 
Musammat Jainti Kumari in fulfilment of 
the said contract and as consideration icr 
his consent to his marriage to Ohhotan 
Bibi? . 

The 5th is whether the alleged gift waa 
made on the occasion of the gantha pakri 
(part of the bridegroom’s leave-taking or _ 
departure) ceremony as alleged by the 
defendant. 

With the exception of the last portion of 
the 3rd issue these are all entirely ques- 
tions of fact. If it is decided that there 
was an arrangement between the widow 
and the defendant prior to the marriage 
that she would give himthe property in 
consideration of the marriage and that the 
deed of gift was drawn up subsequently 
in fulfilment of that contract; or if it is 
decided that, whatever the answer may 
be tothe previous questions, the gift was 
made, not as the result of any anterior 
arrangement but as part of the bridegroom's 
leave-taking ceremony, there remains then 
the important question of law as to whe- 
ther the gift made by the widow (with her 
limited power over her interest) to the 
bridegroom»under any of such circum- 
stances is a valid gift and binding upon 
the reversioners, I may say at once that 
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the District Judge has held thab the de- 
lendant has proved satisfactorily his con- 
tention that arrangements that this gift 


should be made were effected during the. 


marriage negotiations; that the property 
was verbally given at the time of the 
bridegroom'8 departure ceremony and that 
the deed of gift was subsequently in due 
course executed in accordance with the 
agreement. There is undoubtedly a great 
deal of contradictory evidence upon all 
these questions. Itis clear that one has to 
choose between two bodies of Bontang 
testimony which is in the main adduce 
by persons who are interested on one or the 
other side. 
* * * * * * 
I am inclined to agree with the District 
Judge that, taking all the circumstances 
of the ease into consideration, the defend- 
ant has satisfactorily proved that the land 
was given to him as the result of a pro- 
mise made at the time when the negotia- 
tions for the marriage were taking place. 
The question as to whether there wasa 
verbal donation at the time; of the bride- 
groom's departure ceremony is one upon 
which, again, there is a quantity of con- 
flicting evidence. The question is important 
because, as will be seen, when the discus- 
sion as to the intrinsic validity of the pa 
comes under consideration great weight has 
to be attached tothe propriety and legal- 
ity of donations made at the actual time 
when the nuptial rites are being carried 
out according to the Hindu ceremonial. 
The learned Judge has pointed out that 
in spite of the verbal gift, made asalleg- 
ed that it was in the defendant's evidence, 
the title to the property remained with the 
widow until about two years after the 
marriage ceremony &nd that it was only 
then that the deed was executed. The 
defendant's story, as supported by his evi- 
dence, was to the effect that, until the 
title to the property was actually trans- 
ferred to him, the profits derived from the 
Mes amounting rcughly to Rs. 50 per 
mon were transmitted to him by the 
widows managers. On the other Mand 
the plaintiffs, whilst not denying that some 
allowance was made during this period 
to the defendant, allege that such sums 
were given by way of pocket-money and 
not as representing the income derived 
from the property subsequently given to 
him. There is, however, no documentary 
evidence which can be said to support 
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Fe! 
materially the plaintiffs' allegations upon 
this point. The learned District Judge has 
found, therefore, that the defendant's evi- 
dence that the fact of the gift was made 
more or leas public at the time of his 
marriage has not been satisfactorily re- 
butted; and that he got cash money 
equivalent to his interest in the property, 
later. WG, 

If one has come to the conclusion that 
the gift was arranged ab the marriage. 
negotiations, I think it is not an unfair 
opinion at which to arrive in expreesing 

e view that, under such circumstances, 
it was probable that the fact ofauch gift 
would be announced at the wedding itself; 
indeed it seems to me extremely unlikely 
that no such t announcement would 
have: been made; not merely because of 
the fact that there was no reason for its 
concealment but on the ground of the 
manner in which giftes of many kinds are 
regarded as forming & very essential part 
of the necessary coneomitants of Hindu 
marriage ceremonials. 

Having dealt with this question of faet 
one now passes to the next issue (f). This 
issue is really the main question of im- 
protance in this case and is whether 
Musammat Jainti Kumari had any autho- 
rity or powerto make a valid gift ofthe 
property in suit to the defendant; if she 
had, of course, the gift binds the rever- 
eioners; if she had not, it does not so bind 
them. 

We have been favoured with references to 
a very large number of ancient texta from 
the Hindu sages’ works and with a formid- 
able array of cases bearing more or less 
upon the subject-matter of this point, I 
think that it would serve little purpose to 
attempt to refer to them all: but one may, 
I think, attempt to collate the effect of 
decided. cases (supposed to* interpret the 
Hindu Law) in series of simple statements. 

It is, generally, contrary to public policy 
for a father to be paid money in consider- 
ation of giving his son or daughter in 
marriage and a contract to that effect can- 
not be enforced in a Oourt of Law [pèr 
Farran, O. J. and Tyabji, J., in Dholtdas 
Ishvar v. Fulchand Chagan (18)) but an 
agreement to pay money to the parents or 
guardian of & bride or bridegroom in con- 
sideration of their consenting £o the betro- 
thal is not necessarily immoral or opbosed 
to publie policy. Where the parents of 
the bride are not seeking her welfare but 
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ive her toa husband otherwise ineligible 
5 consideration of a benefit secured to 
themselves, Ro by which such 
Benefit is sec , is opposed to public 
‘policy and ought not to be enforced ; where 
in agreement to pay money to the parents 
m: guardian of & bride or bridegroom in 
Consideration of their consenting to the 
betrothal is, under the circumstances of 
the case, neither immoral nor opposed to 
publie policy, it will be enforced and dam- 
ages wil also be awarded for breach of 
it; and, semble,an agreement to remune- 
rate or reward a third person in con- 
Bideration of negotiating a marriage 18 
contrary to public policy and cannot 
be enforced [per Mookerjee, J., in Bakshi 
Das v. Nadu Das (15); and where a 
contract provided that.when a marriage 
has been arranged and performed the 
parent of either the boy or girl who is a 
party to the marriage shall pay a certain bum 
of money the contract is not void ab initio 
88 being opposed to pbs policy [per 
Walsh and Ryves, JJ., in Jagdishwar 
Prasad v.Sheo Bakhsh Rai (21)] There is 
a moral obligation imposed on a Hindu 
father tomake a gift to his daughter on 
the occasion of her marriage; he may legally 
for such purpose give her a small portion 
ofancettral property either ator after the 
wedding |per Munro and Sankaran Nair, 
JJ. in Anivilla Sundararamayya v. Cherla 
Sitamma (52)]: Bee, too, In re Subba Naiker 
p (per Sankaran Nair and Oldfield, JJ.) 
he gift must beof a reasonable amount; 
a Hindu brother, who is the managing 
member of a joint family, will not be acting 
in excess of his powers as such, in giving 
away a reasonable portion of the joint 
family property to his sisters, who though 
married in their father’s lifetime, were left, 
for some reasop or other without a marriage 
ortion [per Wallis and: Miller, JJ., in 
Kuda kh aa v. Narastmhacharyulu (48)]. 
. A destitute sonless widow must, however, 
look for her maintenance primarily to her 
deceased husband'sfamily and not primarily 
her fatber's family [per Maclean, O.J., 
Danson and Hil, JJ., in Mokhoda Dassee 
v. Nundoo Lal Holdar (64)], but if pro- 
vision shéuld fail and the widowed 
daughter has to return to live with her 
father and brother there is a moral and 
social obligation but not a legally enforce- 
able right hy which her maintenance can 
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be claimed as a charge on her father's 
estates in the hands of the heirs [per Parsons 
and Ranade, JJ., in Bat Mangal v. Bat 
Rukhmini (65)], and seealso Mokhoda Dassee 
v. Nundo Lal Haldar (66), per Ameer Ali, 
J. Bo much for the position as between 
a Hindu father and his daughters. Next 
as to the position as between a Hindu father 
and his son-in-law. : 

It is neither contrary to any tenet of the 
Hindu Law or against public policy.for a 
Hindu father to contract to maintain his 
son-in-law and such a contract can be 
enforced, Where a Hindu father who had 
no son gave his daughterin marriage on 
the understanding that the bridegroom 
should be brought up and maintained 
as & member of his family as also his 
daughter the bride and any issue, the son- 
in-law cannot subsequently be turned out 
without any provision for his and his wife's 
and issue's maintenance; and even his se- 
parate maintenance can, if the Court thinks 
fit, be ordered [per Mookerjee and Teunon, 
JJ. in Gobinda Rani. Dasi v. Radha 
Ballabh Das (46)], and where a Hindu father 
agreed to make an allowance to his son-in- 
law for the latter's maintenance, the sons 
and grandsons of the grantor. are liable 
to discharge the debt, out of.the ancestral 
property which devolves on them [per 
Dawson Miller, O. J., and Mullick, J., in 
ce Prasad Singh .v. Ramp Das 
59) pA i 

As to the position ofa Hindu widow and 
her daughter. Where a Hindu husband 
dies intestate and without issue, the widow 
is entitled to the absolute possession of the 
property descended from him to enjoy it 
during her lifetime and to dispose of it 
under certain restrictions. The extent and 
limit of her power of disposing of the pro- 
perty are not definable in the abstract; but 
must be lefttodepend upon the circum- 
stances of the disposition „when made and 
must beconsistent with the law regulating 
such disposition [per Hast, O!J.,in Cossinaut 
Bysack v. Hurroosoondry Dossee — (23)]. 
According to the. Hindu Law prevailing in 
Benares (Western School) a widow cannot 
generally alienate the estate, inherited from 
her husband, to the prejudice.of his heirs 
which at her death devolves on them [per 
Sir J. W. Colville in Bhugwandeen Doobey v. 
Myna Baee (22); a Hindu widowin posses- 
(68) M B. 291, 12 Ind Dec (w’ 6) 193 
(68) 27 C. 555; 4 O. W. N. 669; 14 Ind. Dec. (N- s.) 
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Bion of the estate of her deceased husband, 
who made a gift by deed of immoveable pro- 
perty forming about one-seventy-fifth af 
the whole estate for the observance of bhog 
(food offerings) toa deity and forthe mainte 
nance of the priests was entitled todoso;such 
a widow is entitled to spend or alienate not 
only in connection with the actual ohsequies 
of her deceased husband but also for such 
obsequial rites which are considered as es- 
sential for the salvation?of the soul of thede- 
‘ceased [per Mr, Ameer Aliin Sardar Singh v. 
Kunj Behari Lal (62) |; such a widow is also 
justified in alienating a small portion of 
the property (which she had inherited) of 
her father at the time of performing her 
father's sraddha ceremony and such aliena- 
tion binds the reversioners [per Benson and 
Ayyar, JJ., in Vappuluri Tatayya v. 

Garinalla Ramakrishnamma (34)]. A Hindu 
` widow hasa larger power of disposition 
of her deceased husband's estate forreligious 
and charitable purposes or for purposes 
which are supposed to conduce to the 


spiritual welfare of her husband than what» 


she possesses for purely worldly purposes; 
but each case must be considered on its 
- own merits as to the propriety and legi- 
timacy of the transaction [per Mookerjee and 
Newhould, JJ, in Khub Lal Singh v. 
'Ajodhya Misser (32)) A Hindu widow 
governed by the Mitakshara Law is com- 
petent to makea valid gift of a reasonable 
portion of the immoveable property of her 
deceased husband to her daughter on the 
occasion of the daughter's gauna (transfer 
from father's to husband house) ceremony 
and such a gift is binding upon the 
reversioners [per Mookerjee and Oarnduff, 
JJ, in Churaman Sahu v. Gopi Sahu 
(360) The provision of a dowry for a 
daughter is a matter of legal necessity 
which would justify the alienation by 
& Hindu widow of a larger or smaller 
portion of her husband’s property. No 
hard and fast rule can be laid down as to 
-what proportion of the property may be 
„alienated; but where the daughter was blind 
and acripple and the property was small 
(Rs 500 only in value) an alienation of the 
whole of it in favour of the son in-law 
was upheld [per Ryves, J., and on appeal, 
per Mears, O. J., and Btuart, J., in Bhagwati 
Shukul v.. Ram Jatan Tewari (07); such a 
gift should consist only of a reasonable and 
moderate portion of the deceased's husband's 


.— (8) 70 Ind, Oas, 410; A. L R, 1922? AlL 381. . 
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estate [per Scott-Smith and Fforde, JJ., in 


Jowala Ram v. Hari Kishen Singh (53).] 


Lastly, as to the position as between the 
widow and the son-in-law. The exact 
point—or at any rate almost precisely the 
same point—occurring in the present appeal 
was dealt with in the Madras High Oourt 
in the case of Ramasami Ayyar v. Vengidu- 
sami (47). In that suit the circumstances 
were that a Hindu man (a Brahman) died 
in 1895 leaving a widow, a son and a 
daughter; theson took the whole of the estate 
of his deceased father but died unmarried 
and the widowinherited the property. Later 
on she gave her daughter in marriage and at 
the time of the ‘marriage made a gift of a 
portion of the landed property to her son- 
in-law. The widow then died and the heir 
brought asuit against her son-in-law to 
set aside the alienation; it was contended 
by thereversioner that this Hindu widow 
holding but a widow's limited interest in 
the estate had no power to make such 
a gift and that in any case the particular 


‘gift was not a justifiable one in the sense 


that it was an unreasonably large gift. The 
District Munsif and on appeal the Subordi- 
nate Judge held that the gift was quite a 
reasonable one and also bound the rever- 
sioner: the latter appealed. The learned 
Judges of the Madras High Court (Subra- 
mania Aryar and Moore, JJ.), dismissed the 
appeal. They agreed with the lower Courts 
thatthe gift, having regard to the extent of 
the whole estate and the other circumstances 
bearing on the matter, could not-be declar- 
ed unjustifiable. 

They also held on two grounds that the 
gift bound-the reversioners. One ground 
was that “At the time a girl, belonging to 
thecommunity with which we are concerned 
in this case, is handed over in marriage, 
certain other gifte have to be made to the 
bridegroom of. which one is bhudanam or 
gift of land. That, according to the notions 
of these people, a- gift of that. kind on 
such an occasion -is-indispensable is clear 
from -what is done even in cases in which 
the family of the -bride is not really ina 
position to give any land. In such cases 


.conformity to the requirements of custom 


is sought to be secured by giving some 
little money as and “for land. Nor is it 
difficult to understand how such a practice 
came to prevail from time *immemorial. 
For apart from its being iu reality a pro- 
vision for the married couple the gift is 
believed. to enhance the merit of the pris 
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mary act, vit, the giving of a virgin in 
marriage which, from a religious point of 
view, is supposed to be productive of con- 
siderable benefits to the parents of the 
virgin." This was, I take it, a finding that 
there was a definite and indispensable 
custom amongst these Brahmans that a 
gift of land (or something allegorically re- 

resenting land) should be made bya bride's 
imiy to the bridegroom. 

The learned Judges referred in support 
of this custom to the well-known work by 
the Abbe, J, A. Dubois entitled, "Descrip- 
tion of the Character, Manners and Customs 
of the people of India and of their insti- 
tutions religious and civil.” Father Du- 
bois was a missionary in Mysore and wrote 
in the 18th century about the people 
(chiefly Brahmans) with whom in that 
ank a a he was brought into contact. 
In Oh. VIL describing marriage ceremonies 
amongst the Brahmans he observed of the 
father of the bride:— 

“He then takes the hand of his daughter 
and puts it into that of his son-in-law and 
pours water over them in honour of the 
great Vishnu. This isthe most solemn of 
all the ceremonies of the festival, being the 
symbol of his resigning his daughter to 
the suthority of theyoung man. She must 
be accompanied with three gifts; namely, 
with a present of one or more cows, with 
some property in land, and finally with a 
Bal ma, which consists of some little 
amulet stones in high esteem among the 
Brahmans, worn by them, as talisman and 
dignified even with the homage of sacrifi- 
ces” [page 111, Society for the Resuscita- 
tion of Indian Literature, New Edition of 
English translation, Oalcutta, 1905]. 

he gifts mentioned are said, by the 
learned Judges, to be gifts to the bride- 
oom and not gifts by the father of the 
ride to his daughter; and I think the 
proper reading of this passage from father 
abois’ work must bear that construction. 
Indeed from other passages in the same 
work the meaning of the extract becomes 
quite clear. Inthe Abbe's time daughters 
were valuable and had to be paid for as 
brides; at „the present day it is rather the 
other way anit is the bridegroom who is 
the valuable commodity. On page 108 of 
the Edition which I quote of father Dubois’ 
-work, he writes:— 

"To marry, or to buy a wife, are synony- 
mous terms inthis country. Almost every 
parent makes his daughter an article of 
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traffic, obstinately refusing to give her up? 
to her lawfal husband until he has rigo-’ 
rously paid down the sum of money which 
he was bound for, according to the custom 
of the caste. This practice of purchasing 
the young women whom they are to marry, 
is the inexhaustible source of disputes and 
litigation, particularly amongst the poorer 
people. - These, after tha marriage is solem- 
nised, mot finding it convenient to pay the 
stipulated sum, the father-in-law commen- 
ces an action, or more commonly recalls his 
daughter home, inthe expectation that the 
désire of getting her back may stimulate 
the son-in-law to procure the money. This 
Bometimes succeeds; butifthe young man 
is incapable of satisfying the avarice of his 
father-in-law, he is obliged to leave his 
wife with him in-pledge. Now there is time 
for reflection; and the father-in-law, find- 
ing that the sum cannot be raised, and 
that his daughter from her youth is exposed 


' to great temptations which might lead to 


the disgrace of all his family, relaxes a 
little, and takes what the son-in-law is able 
to pay. A reconciliation is thus effected 
and the young man takes his wife quietly 
home. 

“Men of distinction do not appropriate 
to their common purposes the money thus 
acquired by giving their daughters in mar- 
riage, but lay it out in jewels, which they 
present to the lady on the wedding day. 
These are her private property as long as 
she lives and on no account can be dispoeed 
of by her husband.” 

The above observations refer to that part 
of the judgment which I have called the 
first ground upon which the learned Judges 
of the Madras High Court held that the 
gift bound the reversioners und asl have 
stated, it may, I think, be regarded as a 
ground which refers particularly to custom 
which existed amongst the Brahmans of 
whom Father Dubois was writing and 
amongst the Brahmans who were concerned 
in the case decided by Ayyar and Moore, 
JJ. But there was a second ground upon 
which they founded their judgment and 
which was of more general application. 
The learned Judges observed, “The ques- 
tion, therefore is, had Thaiyyu Ammal (the 
widow) authority to makea gift of landed 
property inherited by her to her son-in-law 
at the time of her daughter's marriage? 
No direct ruling on the point was cited 
before us. Reference was, however, made 


to certain passages in the Mitakshara (Ob, 
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I, s. 7, paras, 6-14) and rthe Smriti Chand- 
yika (Oh. IV,s. 20, etc.), wherein the texta 
of u,.Yajnavalkya and other Bmriti 
writers, dealing with the question of allot- 
ment to be made by brothers to their maiden 
sisters at the time of partition, are com- 
mented upon. With reference to the true 
meaning of these texts, commentators are 
divided. Some of them hold that all that 
the texts mean is that funds required for 
the marriage of sisters should be provided 
' out of their father’s estate. Other com- 
mentators—Vijnaneshwara among them— 
lay down that, inclusive of their marriage 
expenses, sisters are entitled to a provision 
not exceeding a fourth of what they would 
have got had they been males. For the 
purposes of this case itis not necessary to 
discuss which of the two views is to be 
taken ad law. Assuming that, as argued 
for the appellant, the view advocated by 
Vijoaneshwara and his followers is not law, 
the fact that so high an authority as the 
author of the Mitakshara propounds a rule 
thus favourable to maiden daughters, ought 
to make onë hesitate to accept as Bound the 
exceedingly limited constraction, which was 
insisted on on behalf of the appellant and 
which can scarcely be in itself very reason- 
able; viz, that the texte justify a disburse- 
ment out ofthe estate of only the price 
of things required in connection with the 
celebration of the marriage. In my opinion, 
the better and sounder view is, as contend- 
ed for the respondents, that the authori- 
ties should be understood to empower a 
qualifled owner like Thaiyyu Ammal to do 
all acts proper and incidental to the mar- 
riage of a female according to the general 


pricuee of the community to which she 


elongs.” 

This very important decision has been 
followed in the Madras High Oourt in the 
case of Sundaram Atyar v. Krishnasami 
Aiyar (48) (per Ayling and Tyabji, a. 
where it was unequivocally held thata gift 
of family property to a son-in-law is not 
necessarily invalid: it has also been fol- 
lowed in the case of Bhagwati Shukul v. 
Ram Jatan Tewari (67), per Ryves, J., and 
on appeal per Mears, O. J 
Bhagwati Shukul v. Ram Jatan Tewari (58) 
in which case it was held that a sonless widow 
was justified in alienating in favour of her 
son-in-law the whole of the property which 
she inherited from her husband: the pro- 
perty was of small value (Rs. 500 only) and 

e widow's daughter was a blind cripple}. 
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the gift was in order to promote the mar- 
riage and was held to bea matter ofne- 
cessity and, therefore, to bind the rever- 
sioner. In this case the Madras case was 
cited with approval; the Madras case has 
also been quoted and referred to (appa- 
renny with approval) in several cases, 
eg, by Mookerjee and (arnduff, JJ., in 
Churaman Sahu v. Gopi Sahu (36); by Daw- 
son Miller, O. J., and Mullick J., in Madhu- 
sudan Prasad Singh v. Rumji Das (59); 
by Mears, O. J., and Stuart, J., in Bhagwati 
Shukul v. Ram Jatan Tewari (58) and by 
Scott-Smith and Fforde, JJ. “in Jowala 
Ram v. Hari Kishen Singh (53); see, too, 
Abhesang Tirabhai v, Raisang Fatesang (56), 
per Batchelor and Heaton, JJ. In that 
case a widow alienated all her inherited 
husband's property in favour of her son- 
in-law shortly after his marriage he under- 
taking to support her; the transaction was 
upheld and declared to bind the rever- 
sioners somet of whom had acquiesced 
in what was viewed by the Court as a very 
proper "family arrangement." 

* Now, if the decision given in the Madras 
case to which I have just referred at length 
is correct there can be no doubt that in 
the present appeal the gift by Musammat 
Jainti Kumari to the defendant must be 
regarded as valid. No objection could 
possibly be taken in this case to the value 
of the gift because it is common ground 
that it only formed a very small portion 
of the property in which the widow held 
her limited interest. The learned District 
Judge has pointed outin referring to the 
case decided,in the Madras High Oourt that 
the fact that a gift of land to a bridegroom 
from the brides family was regarded as 
an indispensable part of the nuptial cere- 
monies of Brahmans is Of the strongest pos- 
sible effect as indicating that such a 
custom could not have grown tp or would 
not have been tolerated had it been in any 
way inconsistent with the Sastras and early 
Hindu Law. He, therefore, came to the oon- 
clusion that the plaintiff's suit must fail, 
But in this Court the learned Counsel who . 
has appeared for the appellant has stre” 
nuously argued that the decision of "the 
Judges of the Madras High AG if not 
actually incorrect, is incapable of being 
applied to persons who do not belong to 
a caste in which there exists mo custom 
such as that stated to exist amongat Brah- 
mans who were the parties in the Madras 
suit. It certainly cannot be said that in the 
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present case any custom of giving landed 
property to a bridegroom by the family of 
the bride on the occasion of a wedding was 
satisfactorily proved to exist amongst the 
Agarwalas to which caste the parties here 
balang on the other hand, there certainly 
was some evidence amongst this commu- 
nity that presents are, asa rule, made to 


the bridegroom and are accepted without . fo 


demur. But the Madras case was not de- 
cided only onthe ground of caste custom. 

An endeavour has been made to show that 

_there are some texts in some commentaries 
which indicate that a gift such as that 
which was made by the widow in the pre- 
` gent case is invalid according to Hindu Law. 
I have had the advantage of reading the 
judgment of my learned brother upon this 
somewhat intricate question and I agree 
entirely with the views which he has er- 
pressed thereon. I may, however, say that 
so far as I myself wasable to form any 
` opinion at all satisfactory to my own judg- 
ment, I thought that it could, at any rate, 
be stated with confidence that no authorita- 
tive texta had been placed before us which 
forbade or declared illegal a gift such 
ad that made by the widow in this 
case. 

In my view, therefore, the decision of 
the learned District Judge was correct and 
this appeal must be dismissed. 

7 ANA Appeal dismissed, 


LAHORE HIGH COURT. 
Firet Orvik APPHAL No. 1812 oF 1922, 
November 13, 1926. 
Present :—Bir Shadi Lal, Kr., Ohief Justice 
and Mr. Justice Agha Haidar. 
Tan Fies KIDAR NATH-BEHARI LAL 
—DEFBNDANTS— À PPELLANTS 
: ‘versus 
as Fieu SHIMBHU;NATH-NANDU MAL, 
Ocora MAROHANTA TEBOUGE NANDU MAL 
AND MOTLRAM —PLAINTIFFS—HRESPONDENTS. 
Contract ATHIK of 1872) s. 51— Readiness and 
willingness to perform, Avidence of—Tender, whether 
necessary—Haxtension of time of performance—Breach 
of contract, date of—Damages how assessed. 
Ine order to prove that a buyer was ready and 
t o» ow ac 
SSiender of the price, ip. elr ooh 1] ag made 
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Where the time for a contract of sale 
has been postponed at the request either of the ven- 
dor or ths purchaser and the contract is ultimately 
broken, this has the effect of deferring the period at 
which the breach takes place. Such cages dam- 
ages are to be calculated with reference to the last 
date, if any, to which the contract was extended or 
to the date on which the contract was finally broken. 
[p. 813, coL 2] 

Ogle v. Barl Vane (l)and Hickman v. Haynes (2), 
llowed 


First appeal from the deoree of the Sub- 
ordinate Judge, First Olass, Delhi, dated 
the 31st May, 1929. 
Lila Sardha Ram Kapur, R. 8., and Mr. 
Shamair Chand, for the Appellants. 
Bakhshi Tek Chand, Lala Gokal Chand 
and Mr. Hem Raj, for the Respondents. 


JUDGMENT.—The parties to this 
appeal are two mercantile firms doing 
business in the Oity of Delhi. On the 24th 
November, 1916, the defendants Kidar;Nath- 
Behari Lal, contracted to sell to the plaint- 
ifa, Shimbhu Nath-Nandu Mal, 25 cases of 
muslin at a price specified in the bought 
and sold notes executed on that date, 
The goods were to be imported from 
England by a firm of commission agents 
in pursuance of an order placed with them 
by Nathu Mal-Miri Mal who, it is alleged, 
had promised to deliver the consignment 
to the defendants. It appears that the 
goods arrived in Delhi in July and Avguat, 
1917, but that Nathu Mal-Miri Mal did not 
deliver them to the defendants, with the 
result that the latter, after some corres- 
pondence with the plaintiffs, repudiated 
contract. 

The plaintiffs thereupon raised an action 
for the recovery of damagen arising from 
the breach of the contract and have obtain- 
ed from the trial Court a decree for 
Rs. 3,198-14. Against this decree the de- 
fendants have brought the present appeal, 
and Mr. Sardha Ram for the appellants has 
expressly abandoned the plea that their 
liability to deliver the goods to the plaint- 
iffs wascontingent upon the performance 
of the contract made by them with Nathu 
Mal-Miri Mal. 

It is to be observed that the contract 
between the parties did not expressly men- 
tion any date for the delivery of the goods, 
but the learned Counsel on both the sides 
are agreed that the delivery was to be made 
soon after the arrival of the goods in Delhi. 
Now, the evidence on the record shows 
that 17 eases' of muslin arrived on the 10th 
July, 1917; and-that the-remainipg- 8- cases 


[29 L o. 1927]; 


reached Delhi about the third week of 
August. It was obviously the duty of the 
sellers to inform the buyers of the arrival 
of the goods, but itappears that the former 
gave no such information to the latter, and 


&fter a protracted correspondence in which: 


they promised to deliver the gooda after 
receiving them from Nathu Mal-Miri Mal 
they finally refused to perform the contract. 

The learned Counsel for the appellants, 
while conceding that his clients were not 
ina position to deliver the goods, urges 
that the plaintiffs cannot maintain an 
action for damages without proving that 
they were ready and willing to perform 
their part ofthe contract. ja support of 
his contention he places his reliance upon 


B. 91 of the Indian Contract Act which pro- - 


videa that - 

"When a contract consists of reciprocal 
promises to be simultaneously performed, 
no promisor need perform his promise 
unless the promisee is ready and willing to 
perform his reciprocal promise." 

There is, however, ample authority for 
thé proposition that, in order to prove that 
a buyer was ready and willing to perform 
his part of the agreement, it is not neces- 
sary for him to show that he actually made 
8 tender of the price. i 

Oonsidering that the market was rising 
and that the defendants did not possess 
the goods which they had contracted to sel), 
it would have been an aot of supererogation 
on the part of the buyera if they had taken 
the money to the defendants' shop and 
made an actual tender thereof. The evi- 
dence on the record shows that the plaintiffs 
had entered into acontract for the saleof 
the goods to another merchant Ram Sarup, 
and that the latter had sufficient cash at 
his disposal and could easily pay for the 
goods on delivery. We are satisfied that 
the non-completion of the contract was not 
the fault of the plaintiffs, and that they 
were willing and able to complete it if it 
had not been renounced by the defendants, 
It must, therefore, be held that the defend- 
ants broke the contract. 

The measure of damages is admittedly 
the’ difference between the contract price 
and the market price on the date of the 
breach. What was the date of the breach 
in the present case? 

As pointed out above no date . forthe 
delivery of the goods was fixed in the con- 
tract, but the parties intended that delivery 
phould be made within a reasonable time 
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bis: 


after the arrival of the goods-in Delhi and 
that the sellers should give intimation 
thereof to the buyers. The sellers, however, 
did not notify the buyers of the arrival of 
the goods, but, on the other hand, they 
wrote to them from time to time that they 
would deliver the gdods on receipt thereof 
from the firm who in turn had entered into 
a contract of sale with them, and finally 
repudiated thecontract on the 27th of August, 
1917, so far as 17 cases were and on or about 
the 19th March, 1918, in respect of the re- 
maining 8 cases. It appears from the 
documentary evidence that thera was in 
effect a request by the sellera to postpone 
the time for performing the contract, and 
that this request was accepted by the 
buyers. 

Now, the rule enunciated in Ogle v. Karl 
Vane (1) and subsequently affirmed in 
several cases [Vide, inter alia, Hickman v. 
Haynes (2)] is to the effect that where the 
time for performing a contract of sale 
has been postponed at the request either 
of the vendor or the purchaser, and the 
contract is Pace broken, this has the 
effect of deferring the period at which the 
breach takes place. In such cases, damages 
are to be calculated with reference to the 
last date, if any, to which the contract was- 
extended, or tothe date on which the con- 
tract was finally broken. As stated above, 
the defendants must be deemed to have 
broken the contract on the 27th August, 
1917 and 19th March, 1918. 

The trial Judge has after considering the: 
evidence produced by the parties, deter- 
mined the market price of muslin on the 
aforesaid dates, and calculated the amount 
of damages which the plaintiffs are entitled 
to recover from the defendants. The find- 
ing recorded by him on this point has been 
impugned by the appellants as well as by 
the respondents who have preferred cross 
‘objections, but we are not prepared to hold 
that the decision of the learned Judge ig 
wrong or that there is any adequate ground 
for remitting the case to him fora re-trial 
of the issue on the quantum of damages. 
We accordingly dismiss both the appeal 
and the cross-objections, and direct the 
parties to bear their own costs in this Court, 

R. L. Appeal and cross-objections 

: dismissed, 

1) (1887) 2 Q. B. 275; 7 B. ; TM 
MERE Eee E a, 
S RW. RESI ee OF, 088; PTT. 
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BOMBAY HIGH COURT. 
Brcosp Orvin APPAAL No. 170 or 1925. 
July 9, 1926. 

Present:—Sir Amberson Marten, KT., 
Ohief Justice, and Mr. Justice 
Madgavkar. 
BASANGOUDA BUDANGOUDA PATIL 

—PLAINTIFF— À PPBLLANT i 


VErEuUS 
RUDRAPPA MALLAPPA NIDWANI 
AND OTHHs8—DBFENDANTS— RESPONDENTS. 
C. P. O. (Aet V of 1908), s. 11, O. XXIII, r. 1— 
Jadicsta Bun for redemption—Second suit based 
on different title acquired subsequent to dispoeal of 


ught on behalf of a 
minor on the allegation that the plaintiff had acquired 
the mortgagor's right under a deed of gift. The matter 
was compromised without the leave of the Court and 
the Court an order dismissing the suit with 
costa ignoring the rovisions of O. r. 7,0. P. 
C. The plain no steps to set aside this dearee. 
Subsequently, the widow of the mortgagor died and 
the plaintiff as the next reversioner instituted another 
suit for redemption of the same mortgage: 

Held, (1) that the second suit was not barred by 


res icata inasmuch as it was brought by the 
plaintiff under a’ different right acqui at a date 
terior to the disposal of the first suit; [p. 815, coL 


] 
(2) that the dismissal of the first suit did not ex- 
tinguish the equity of redemption. [p. 815, col. 2] 


Second appeal from the decision of the 
District Judge at Dharwar, in Appeal 
No: 106 of 1924, confirming the decree 8- 
ed by the Joint Subordinate Judge at Dhar- 
war, in Civil Suit No. 18 of 1923. < 

Mr. A. G. Desai, for the Appellant. 

Mr. G. N. Thakor (with him Mr. R. A. 
Jahagirdar and Mr. S. B. Jathar), for the 
Respondents, 


JUDGMENT, 

Marten, C. J.—The question in this 
appeal is whether the parune suit for 
emption No. 18 of 1923 was rightly dis- 
missed on the ground found by the lower. 
Appellate Oourt, viz., that it was barred 
under O. XXIII, r. 1, inasmuch as the pre- 
vious suit of 1910 had been withdrawn 
without permission to institute a fresh suit 
in respect of the same subject-matter. That 
eothersuit was No, 603 of 1910. It was brought 
-by a brother of the present plaintiff and 
also by the present plaintiff who was then 
a minor by Ris mother and guardian Mal- 
lava against the mortgagees for redemption 
`of the suit mortgage which was created so 
long ago a8 1568. that suit of 1910, the 
then plaintiffs sued as donees under a gift 
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made by one Savakka, the widow of the 
original - mortgagor. They, accordingly, 
claimed accounts under the Dekkhan Agri- 
m a Relief Act and possession of the 
and. 
: On January 24, 1911, that other guit was 
disposed of in the manner following. The 
plaintiffs Pleader put in a purshis to the 
following effect:—‘In the said matter 8 
compromise has been arrived at, and it is 
prayed that the suit should be dismissed.” 
Accordingly, the Court's order was in the 
following terms: ‘“‘Oompromised. Dismissed 


with costs.” It does not appear that any 
notice was given to the defendants of this 
order, And what is of more importance is 


that the order on the face of it wholly. 
ignored the provisions of O. XXXII,r. 7, 
which requires that, for a compromise of a 
suit on behalf of an infant, the leave of the 
Court must be obtained and expresaly re- 
corded inthe proceedings. Otherwise the 
agreement is voidable against all parties 
other than the minor. 

The minor took nosteps to get.this decree 
set aside, In 1918 another suit for redemp- 
tion was brought by Ningangouda who is 
the present defendant No. 3. But the suit 
was dismissed on the preliminary ground 
that it was barred by the suit of 1910. It 
appears that another defendant (the present 
defendant No. 4) brought another suit for 
the same purpose, but the details of that 
we have not been referred to except that 
the trial Judge said that that suit was also 
withdrawn. The present plaintiff has long 

pince attained majority, and itis conced 
that the ordinary term of bringing an action 
to set aside a decree has long since passed 
in his case, : 

Those shortly stated are the facts we 
have to deal with on the first main point in 
the case. Apart from the pdints argued in 
the Courts below, Counsel for the appellant 
has taken a new point which he frankly 
concedes was not taken in the Courts below, 
nor indeed was present to his mind till he 
bad an opportunity of seeing the plaint in 
the old suit. It is thus that the old suit 
was brought, so far asthe plaintiffs are 
concerned, as donees under this deed of 
gift, whereas the present suitis brought by 
the plaintiff in his capacity as heir of the 
mortgagor. Now if it had been that, at the 
date of the suit in 1910, the plaintiff, in 
addition to being a donee under the deed of 
eae would, in the event of the deed of gift 

eing bad, be entitled to the equity of 
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redemption or to a share as one of the heirs 
of the mortgagor, then if in that suit he 
could have made that claim but did not, I 
take it that that would be fatalto his present 
case. He could not raise that claim now, 
supposing the suit for other reasons was 
not maintainable. Butin fact at the date 
of the 1910 suit, the present plaintiff was 
not one of the heirs of the mortgagor. The 
mortgagor's widow, Savakka, had a Hindu 
widow's estate. Consequently the heirs to 
take on her death could not be ascertained 
under Hindu Law until her death. There- 
fore, the plaintiff had only during her life 
What has been described in the cases a9 a 
spes successionis. But that spes certainly 
would not allow him to bring a suit for 
redemption. ` . 

It seems to me, therefore, that this earlier 
suit being brought in an entirely different 
right is much the same as if it was brought 
by a different person. Oonsequently it can- 
not be binding on the plaintiff as regards 
his present suit. He has now a totally 
different right acquired at a date posterior 
tothe disposal of the original suit. Iam 
quite unable to accede to the argument 
which was presented to us by Oounsel for 
the respondents to the effect that if A 
brings an action having at that date only a 
particular alleged right under a particular 
document and that suit is decided against 
him, yetif he subsequently acquires a title 
in a totally different way through some 
different person, the earlier suit is neverthe- 
less a bar to that later right which was not 
and could not be in dispute in the earlier 
case, Nor do I accept the proposition that 
if once you finda genuine mortgagor—for 
jn this case Bav was a party to the 
original redemption action as defendant— 
then ifshe did not insist on being substi- 
tuted as a plaintiff and on seeking a re- 
demption decree against the mortgages, the 
equity of redemption would be barred 
hgainst everybody. 

Accordingly, on this new point that has 
been taken by Mr. Desai, I think that the 
present plaintiff is not barred by the suit of 
1910, and much less by the suit of 1919 to 
which he was not even a party. Oonse- 
quently the appeal on that ground alone 
ought, in my ju ent, to be allowed. 

ut putting that point entirely on one 
Bide and taking the case as dealt with by 
the lower Appellate Court—and I may add I 
think we ought to do that on this ground 
Klone that it affecta the question of costa-— 
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here, too, I think that the appellant is en- 
titled to succeed. I may start by assuming 
for the sake of argument in favour of the 
respondents that, however erroneous it was 
on the part of the Judge to allow any such 
order to be made—as was in fact made—in 
the suit of 1910, and although it may be 
conceded that on the face of it as soon as 
any proceedings were brought in time to 
set aside that particular decree on the part 
of the infant, it: would be bound to be set 
aside as being made in breach of the express 
provisions of the Code, still in fact no such 

roceedings have been taken by the infant. 

he ordinary time for that purpose has long 
since expired. It is not sugwested there 
was any case of fraud, as in the case of, 
Eshan Chundra Safooi v. Nun lamani Dassee 
(1) which was cited to ua. 

The question then comes whether an 
order, thus arrived at without any trial or 
ordinary hearing of the parties, can be said 
to extinguish the equity of redemption 
within the meaning of s. 60 of the Transfer. 
of Property Act, 1882. That section lays 
down the rights of a mortgagor to redeem 
subject to this proviso: “Provided that the 
right conferred by this section has not been 
extinguished by act of the parties or by 
order ofa Oourt.” The question is, has it 
been extinguished by an order of the 
Court? So far as the express order goes, 
it undoubtedly has not been so extinguish- 
ed. The order merely refers to “Oompro- 
mised. Dismissed with coste." What that 
compromise actually was we do not know. 
And a mere dismissal does not necessarily 
involve that the right to redeem is . finally 
barred. -= 

In this respect it must be borne infmind 
that the e expressly provides infmort- 
gage suits foran order that the defendant 
in certain events is to be debarred from all 


right to redeem the property. I refer, for - 
instance, to O. XXXIV, r. 2 bes r. 3 (2), 
In the Full Benoh case of mji Bapuji 


Patil v. Pandharinath Ravji (2) Sir Basil 
Scott draws attention to some of the pro- 
visions under the O. P. O. That was a case 
where a mortgagor brought a suit for re- 
demption and obtained a derea nisi, But 
neither the mortgagor nor the mort 8 
tried to make it absolute. It was held that, 
though the execution of thate particular 
decree had become time-barred, the morta 
b 10 O, 357; 5 Ind. Dec. (x, 8) 239. 
2 Ind. Oes, 894; 21 L, B°56; 43 B, 484 


. 


eló 


or could nevertheless bring a fresh suit 

or redemption. It was put to a considerable 
degree on this ground, viz., (page 08*):— 

“That decree [nisi] did not put an end to 


the relation of mortgagor and mortgagee. 


The Court did not in that suit pretend to 
foreclose the plaintiff's right of redeeming 
in the event of his not paying the money 
then declared to be due...and it would be 
very hard upon him therefore that his 
equity of redemption should nevertheless 
be indirectly foreclosed by the effect which 
the Subordinate Judge.has given to s. 2 
of Act VILE of 1859, without any period of 
grace or any terms whatever being attached 
to this -forecfosure." Roy Dinkur Doyal v. 
Sheo Golam Singh (3). 

That was a passage from a judgment 
which Sir Basil Scott cited, and he pointa 
out at page 71*- that the main point in 


dispute in a redemption suit is really the 


&mount to be paid by the mortgagor for 
redemption, and that consequently the 
amount at the date of the second suit is or 
may bea substantially different dmount at 
the date of the firat suit. Oonsequently it 
does not necessarily follow thatthe first suit 
bara the second, - 

Those cases have been further dealt with 
in Ramchandra Kolaji v. Hanmanta Lar- 
man (4), & decision ot Sir Norman Macleod 
and Mr. Justice Heaton. There the plaint- 
if sued in 1405 to redeem a mortgage. In 


the following year he withdrew the suit’ 


with permission to bring a fresh suit. That 


pn was granted on condition that 
e should bring a fresh suit within two 


years, and pay the defendants’ costs. In 
fact he did not carry out that condition, and 
filed a second suit to redeem the mortgage 
in 1914. lt was there held that the second 
suit was maintainable, for the mere fact 
that the plaintiff had filed a redemption suit, 
which he withdrew, did not deprive him of 
his right to redeem,- There Sir Norman said 
(pages 940, 941T):— 


“The effect of- the order made by the | 


Court in the previous suit was to restrict 
_the period of limitation which is allowed. 
by law toa mortgagor to redeem. So long 
ag it has not been decided that there was no. 
mortgage at all then the relationship of 
mortgagor and mortgagee existed. The 
law allows 4 particular period to the mort- 


3) 22 W. R 172 at p. 174. 

4). 58 Ind Oas. 45. 22 Bom L R. 930; 44 B. 939. 
Pages ot 21 Bom. L. BA 

{Pages of 33 Bom, L, RB, 


. 4 . 
BASAN@OUDA BUDANGOUDA PATIL V, RUDRAPPA MALLAPPA NIDWANI.- [93 L C. 19:7]: 


gagor within which he can redeem the 
mortgage. 
suit to redeem and then either abandons 


or withdraws it will not deprive him of his, 


right toredeem. It is only when there has 
been a decision that there was no mortgage 
at all that it necessarily follows that the 


right to redeem which has been set up falls ` 


to the ground. The result, therefore, of the 
decision of both Courts in this case would 
be that although it has never been decided. 
that the plaintiff is not a mortgagor, still 
he has no right left in him to redeem the 


property, and that on general principles 


must be wrong. Therefére, in my opinion, 
the view taken by the learned District Judge 
and the order made in Suit No, 220 of 1905 


The mere fact that he files a. 


^ 


was erroneous, and there was nothingin . 


that order which affected the plaintiff's, 
right to, redeem during the period of limita- 
tion 
Act.’ 


, allowed by the Indian Limitation . 


Now, some passagea in that judgment, it 


taken literally, would be amply sufficient 
to justify the appellant's contentions inthe 
present suit. For I takeitthata distinc- 
tion is not going to be drawn between what 
the Ohief Justice describes as Bises 
or withdrawing” a suit and the mere wor 

which we hava here "dismissed." , On the 
contrary, we had & strenuous argument by 
Oounsel for the respondents to the effect 
that the word “dismissed” in the Court's 
order of 1910, ought to be construed as, 
"withdrawn" and hence O. XXIII, r. 1 
applied. Butitis only right to point out, 
that Sir John Heaton did not base his 
judgment on the broad ünd stated by 
the Ohief Justice, but on this ground that 
8. 374 of the O. P. O. of 1882, (which is now, 
O. XXIII, r. 2), prevented the Court from 
imposing a condition, as it had dona 
there, of bringing a new suit within two 
years, because it had no 


ower to alter - 


the period of limitation allowed toa litis ~ 


gant by the Indian Limitation Act itself. 

A case on the other side of the line was 
cited to us, Kushaba Ramji v. Budhaji 
Sakaram (5), a decision ot Sir Norman 
Macleod and Mr. Justice Shah. In that 
case tbere was an express term in the order 
that if the mortgagors failed ‘to pay the 
mortgage-money within the time limited 
by the decree, they should finally be de- 


barred from all right to redeem. In fact, . 
they did not pay this money, and, accord- . 


N 64 Ind. Cas, 1004; 23 Bom, L. R. 1176; 48 B, 
; A. L R, 19059 Bom, 137, 
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ingly, it “was held that the s8cond suit 
would not lie, Putting aside all technical 
considerations as to whether the decree in 
that suit was a decree nisi or & final decree, 
still nevertheless there was clearly an order 
of the Court extinguishing the right to 
redeem within the wording of s. 60 of the 
Transfer of Property Act. Therefore, with 
respect, I oan quite understand the decision 
of the Üourt which was arrived at in that 
particular case. 

There are two further cases on the sub- 
ject, viz., Ramchandra Laxman v. Balbhim 
Babaji (6) and Hanmant v..Shidu Sambhu 
(T. But I do not think it necessary to 
refer to the details in those cases. 

Stopping there, I think the principle 
one extracts from these cases is that there 
must be a clear intention to extinguish 


the equity of redemption within the mean- . 


ing of &. 60 of the Transfer of Property Act. 
Speaking for myself, I do not think that 
the provisions of the O, P. O. can bo read 
in relation to mortgage suits in exactly 


the same way as if s. 60 had never been ` 


passed. We know that in another class of 
Buits, viz, partition suits, there are certain 
limited olasses of cases where parties may 
bring asecond suit for partition, although, 
for instance, in the first suit a preliminary 
deoree declaring the rights of the parties 
is made, but no partition, in fact, is effect- 
ed, notwithstanding the directions for 
partition contained in the decree. The 
priseipie, as I understand it, of these suite 

that otherwise it would mean that the 
parties would have to remain joint in per- 
petuity. So, here, we have it under the 
generallaw and under the express condi- 
tions of the Oode that the equity of redemp- 
tion in a mortgage is only to be extinguish- 
ed in a particular way. 

It was argued forthe respondents that 
the present case is essentially different 
from the ones cited because in those there 
had been a decree for redemption which 
recogaised the right of redemption, whereas 
here the suit had been dismissed prior 
even to a trial. Bat to my mind that 
&rgament really tells against the respond- 
ents. I find it far more diffisult to imagine 
that the Court ever intended to ertingu- 
ish any equity of redemption in a case 
where there has been no hearing, and all 


(8) 73 Ind. Oas. 315; 35 Bom, L. R. 211; A. L R. 
1933 Bom. 287. 

Q 73 Ind. Oas. 558; 25 Bom, L, B, 353; A. L R 
1943 Bom. 500; 47 B. 692, 
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that has been done is to pass an ill- 
eonsidered order on & purshis handed in 
by the Pleader for merely one of the par- 
ties. In this respect, I cannot help notic- 
ing that there are two plaintiffs here. The 
first is an adult; and there is nothing 
whateveron the record to show that the 
Court's attention was drawn to the fact that 
the second plaintiff was a minor. 

Speaking from my experience of the prac- 
tice on the Original Sideof this Oourt, I, 
on several occasions, would have been 
trapped into making wrong orders unless 
I had specifically enquired ofthe parties 
who were seeking to obtain the ordinary 
consent orders as to whethÉr any ofthe 


_ parties were or were not minors. Onecan 


well understand making this present order, 
if there wasno minor in the case, orif no 
minor was brought to the Judge's attention, 
But I cannot underatand that Judge mak- 
ing itif this fact was present to his mind. 
I agree this ig guess work; I do not decide 
the case on that point. But, after giving 
my best consideration, I do not think for 
-a moment that the Court ever intended to 
extinguish the equity of redemption in the 
present case. 

Iam, of course, fully aware that under 
English Law we have different technical 
rules which, I may say, are a well-known 
trap for inexperienced practitioners, viz., 
that ordinarily the dismissal of a suit for 
redemption simpliciter operates as a fore- 
closure decree. Accordingly, it is usual 
for Counsel in the Chancery Courts, in cases 
where it is not intended that that result 
should happen, to ask the Judge to frame 
his orderin form as “action withdrawn" 
or something of the sort, whioh would avoid 
the consequences of a "dismissal." 

Mr. Desai has drawn our attention to 
Hansard v. Hardy (8), which bears my re-° 
collection out in this respect, and points 
out that, even under English Law, the rale 
I have referred to does not apply to cases 
where redemption suits are ismissed 
merely for want of non-prosecution. 

There was one farther argument ad. 
dressed to us &bout the 1919 suit, and it 
was said that that case in some way bound 
the present plaintiff. It is sufficient to say 
that that suit was decided on the ground 
thatit was barred having régard to the 
dismissal of the 1910 suit. Further, the 
present plaintiff was not even a party to 
the 1919 suit. M 

(8) (1819) 18 Ves, Jun. 455 at p. 480; 31 N, K, 389,; 
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For the above reasons, therefore, I 
ciunot agree with the reasoning or con- 
clusion which the learned Judge arrived at 
iu this case, In my opinion,on this pre- 
liminary point the appeHant should suc- 
cesd. But, unfortunately, the lower Appel- 
late Oourt did net proceed to decide the 
other issues raised in the Trial Court. 
Accordingly, we will consider what ought 
to be done in that respect when my learned 
brother has given judgment, and we have 
heard what Counsel have to say further on 
the, subject. 

. Madgavkav, J.—The short question 
in this appgal is whether the plaintiff is 

reoluded from instituting the present suit 

y reason of his former suit in 1910, under 
O. XXIII, r. 1, sub-el. (c), of the O. P. O. 
In my opinion, he is not, and for two 
reasons. The first reason is that, under 
tha former plaint, he was suing, not as 
heir of the mortgagor, but as & donee from 
thetaortgagor’s widow. The subject-matter, 
therefore, including the right was slightly 
different then from what appears to be now. 
The second reason is that he is not shown 
to have withdrawn from the-suit, or aban- 
doned a part of the claim in the sense that 
he gave up his right to rédeem. But, 
under 8. 40 of the Transfer of Property Aot, 
that right can only be extinguished either 
by aot of the parties or by order of & 
Oourt. In the present case, it may be said 
that the compromise of the decree con- 


sists of both. In that decree the actual : 


words in the purshts of the Pleader and 
the order of the Court, which have been 
cited in extenso by my Lord the Ohief 
Justice, are not sufficient to show that the 
intention of the plaintiffs or of the order 
of the Oourt was that the equity of redemp- 
tion should be extinguished. It is unfor- 
tunate that the attention ofthe Oourt does 
not appear to have been invited to the 
fact that the second plaintiff was a minor, 
and that the Court was bound, under O. 
XXXII, r. 7, to have the terms of the com- 
promise before it, to apply its mind to 
them, and to give or to withhold its sano 
tion. It is at least certain that, if it had 
been areal withdrawalin the sense that 
the minor plaintiff gave up his right to 
redeem, same substantial consideration 
should have b&en foptheoming. But it is 
to be noted. that the mortgage itself has 
mever been disputed, nor, on the other 
haud, has the mortgagee everalleged that 
any consideration whatever was paid to the 


* 


ASO V. BISEBN SINGH. 


[99 I. O. 1927] 


plaintiff to induce him to give üp his right 
of redemption. 

It appears to me that, in cases such as 
this, it must be & question of fact to be 
decided in each case whether the Court has 
or has not ordered that the equity should 
be extinguished. Unless it has so ordered, 
the equity would remain: Ramji Bapuji 
Patil v. Pandharinath Ravji. (2). In the 
present case, I am not satisfied that the 
parties either agreed by the compromise or 
that the Court made an order that it should 
be extinguished. Nor is it necessary to 
consider the various possible hypotheses, 
such as those which have been offered to us 


.on either side, or to add to them by further 


hypotheses, such as, for iristance, that there 
might have been some flaw in the deed of 
ift in that suit in favour of the plaintiffs 
m Savakka, defendant No. 2, which led 

to the compromise. ; 
For these reasons, I agree that the view 
of the lower Courts is wrong, and the appeal 


must be allowed. 
A. N. A Appeal allowed. 


LAHORE HIGH COURT. 
SsgcoND Crvi ApPpnan No. 699 or 1826, 
October 12, 1926. 
Present:—Mr. Justice Coldstream. 
Musammat ASO AND OTHARS— DEPANDANTS 
, —APPHLLANTS ‘ 


: versus 
BISHEN SINGH AND OTHARS— PLAINTIPES 
—R&SPONDANTS. 
Shamilet land—Occupancy tenants, rights of—Pro- 
pristore’ right to partition or enclose such landa. 
Tenants having rights of occupancy are entitled to . 


rights of orage for their agricultural cattle, of 
removal peas or such cattle and of fuel for their 


use from the un and unreo 
of the village common land. The proprie- 
tors, however, can partition and enclose the common 
land provided they leave a sufflcient area for the 
exercise of such rig wis 818, ool. 2; p. 

Nagina y. Baggu (D, Hira v. Nath ) and 
Nath Nundi v. Midnapore Zemindary Co. (3), followed, 

Second appeal from a decree of the Dis- 
trict Judge, Hoshiarpur, dated the 26th 
January, 1926, modifying that of the Bub- 
ordinate Judge, Fourth Olass, Una, District 
Hoshiarpur, dated the 25th May, 1925. 

Mr, Sundar Das, for the Appellants, 

Mr. Fakir Chand, for the Respondents, 

JUDGMENT.—The suit out of which 
this appeal and the cross-objestions - arise 


0 
portion 
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was instituted by some occupancy tenants of 
land in Shahpur village in Una Tehsil of 
Hoshiarpur District against some of the 
proprietors of the land (with whom they 
Joined as defendants certain mortgagees 
and tenants-at-will) on the allegation that 
the plaintiffs had until six months before 
date of suit exercised their Tights of graz- 
ing in, and taking fuel and fodder for 
their cattle from, the village common land 
measuring 7217 kanals and that the pro- 
prietors interfered with these rights. 
They asked for an injunction to restrain 
this interference and Buch other relief as 
the Court might think proper to grant. 

“The proprietors denied the plaintiffs’ 
rights in the village land as a whole and 
contended that the rights described could 
be exercised only on the lands occupied 
by the plaintiffa and that the common land 
nee been partitioned among the proprie- 

TB. 

It appears that the common land was asa 
fact partitioned between the proprietors in 
1900 when an area of 283 kanals was de- 
marcated or set aside for the exercise of 
the rights in dispute. The greater t 
ome kanals) of this reserved area Bas, 

owever, been submerged by flooding. 

The parties were apparently in agree- 
ment to the effect that for fhe time being 
the area of 208 kanals was sufficient to 
satisfy the requirements of the plaintiffs. 
The trial Court holding that the latter 
were entitled to an area sufficient in which 
to graze their cattle and to cut fuel and 
fodder, gave a decree restraining the con- 
testing defendants from preventing the 
„exercise of this right from 208 kanals of 
land to be demarcated in execution pro- 
ceedin gs. 

The parties filed cross-appeal in the 
Oourt of the District Judge who dismissed 
the appeal of the landlords and accepted 
that of the defendants so far as to modity 
the decree which he awarded as follows;— 

"The plaintiffs are entitled to rights of 
past e for their agricultural cattle, of 
; removal of grass for such cattle and of 
(taking) fuel for their ordinary use from 
that portion of the common land which is 
lying unenclosed and unreclaimed. The 
plaintiffs shall be entitled to exercise these 
rights subject to the rights of the pro- 
prietors of reclamation and encloeing any 
areas that may be neceesary for them. The 
defendants Nos. 1-14 (the contesting defend- 
&nte)arehereby permanently reatrained from 
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preventing the plaintiffs from the exercise 
of the above rights " 

This decree, it will be seen, avoided de- : 
marcation of any particular area. 

Against this decree the defendants pro- 
prietors have filed a second appeal to this 
Court contesting in the memorandum the 
Tights of the plaintiffs to exercise rights in 
any area outside that of the demarcated re- 
served area of 283 kanals (of which only 
75 remain unsubmerged). The defendants 
have filed crows objections disputing the 
proprietors’ rights to reclaim and enclose 
the common land to an unlimited extent. 

For the appellants Mr. Sundar Das states 
that he now admits the eorrectness of 
the view taken by both lower Courts of 
ihe legal rights of the parties, bared 
as it is on the wajib-ul arz and the rulings 
Nagina v. Baggu (1), Hira v, Nathu (2) and 
Bhola Nath Nundi v. Midnapore Zemidary 
Co, (3) summarized in para. 220 of Rattı- 
gan's Digest of Oustomary Law. Tor the 
cross-objecting respondents Mr.  F'agir 
Chand admits before me that the landlords 
cannot be restricted from enclosing land 
according to their wishes provided that an 
area for grazing sufficient for the real needs 
of the tenants in respect of grazing and 
feeding their cattle kept for agricultural 
purposes and the collection of fuel is left 
available. That is to say Oounsel agree 
that the law is that the tenants are entitled 
to exercise these rights in the common land 
which is not enclosed and that the land- 
lords ean partition the land and enclose 
it so long as a sufficient area for the 
exercise of these rights remains. Further 
both Counsel admit that for their present 
needs an area of 283 kanals is sufficient 
and Mr, Sundar Das says’ that his clients 
are prepared to allow the tenants for their 
purposes an area of 208 kanals in addition 
to the 75 kanals still unsubmerged out of 
the previously demarcated area. The only 
point of dispute remaining ts the form of 
the decree. Mr. Sundar Das urges that it 
is essential to prevent further litigation 
that this area of 208 kanals should be de- 
marcated as provided for by the trial Court's 
decree, while Mr. Fagir Ohand supporta 
the lower Appellate Court's decision tBat 
such demarcation now will not settle tha 
case, for more land may bgcome submerg- 


) 100 P. R. 1881. 
118 P. R. 1889. 

3) 31 O. 503; 8 O. W. N. 425; 14 M, L. J, 252; 31 

LA 15; 8Sar, P, O. J. 611 (P. 6), | - d 
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ed, the requirments of the tenants may in- 
Grease, and the quality of the pasturage 
alter from time to time according to climate 
aad the vagaries of the river. Mr. Faqir 
‘Ohand further asks that the decree may 
be modified so 88.to make it clear that the 
proprietors are not at liberty to enclose or 
reclaim such an area that insufficient pastu- 
rage, etc , will not remain for the tenants. 

Having heard the arguments on both 
sides I find myself in agreement with the 
learned District Judge's view that a final 
demarcation of area is likely to be futile 
and that it would not tend to avoid litiga- 
tion. I accordingly dismiss the appeal. 
On the otheft hand, there appears to me to 
be foros in Mr. Faqir Chand's demand that 
the decree ought to lay down in clear terms 
that the proprietors must leave a sufficient 
pasturage to the tenants. It is consistent 
with the statement asto tenant rights at 
pagé-411* in Hira v. Nathu (2) and is, I 
think, a proper relief in the circumstances, 
Accepting the cross objections to this ex- 
tent only, I order that the decree of the 
lower Appellate Court be amended by the 
insertion after the words “necessary for 
them" the words ‘provided that the pro- 
-prietors shall not be entitled to enclose 
or reclaim so much land that there will 
not remain to the plaintiffs in consequ- 
ence of such enclosure or reclamation an 
area sufficient for the pasturage of the 
cattle required for their agriculture and the 
‘collection of grass and fuel required for 
‘their ordinary use.” Inthe circumstances 
of this appeal I pass no order as to costa. 

B. L Appeal dismissed. 
| Cross-objections partly accepted. 

*Page of P. R. 1889—] Ed 7 








BOMBAY HIGH COURT. 
Frest OrvinL ApPPBAL No. 314 oF 1925. 
July 13, 1926. 

Present: —Mr. Justice Shah and Mr, 

^ Justice Fawcett, 
IRANGAUDA SHIDRAMGAUDA 
PATIL-—APPBRLLANT í 


vermis 
IRBASAPPA GANGAPPA DALAL 

: AND'ANOTHH&—HBSPONDHNTS. ` 

O. P. O. (Act V of 1908)*0. X X XVITI, r. §—Surety 
bond—Construction—Lrabuity of surety for order of 
Court passing ujimate decree, 
' Whea under a surety bond an undertaking is given 
in general termsthat a party to a pending suit would 


, be appointed. 
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obey the.orddr of the Court and would produce cer- 
toin things ‘or will pay :the price thereof, and that 
in event'of us failing to produce them, if Bo 
required,the surety would be fiable, in the absence 
of clear indication the bond that only that Court 
to which the bond was passed was meant, the surety 
will be liable even though the order for production 
> made Ta of an order of a Superior Court. 
p. 821, ool. 1. 

First] appeal from the decision of the 
First Clags Subordinate Judge at Dharwar, 
in Darkhast No. 815 of 1924. 

Mr. A. G. Desai, for the Appellant. 

Messrs. R. A. Jahagirdar and G. P. Mur- 
deshvar, for the Respondents. | 


|  JUGDMENT. 

Shah, J.—The only substantial point 
urged in support of thigappeal isthat, on the 
terms of the bond, the appellant is not liable 
for the'amount for which he stood surely. 
"The few facts relating to this appeal are 
these. While Suit No. 73 of 1919 was pending 
in the Court of the First Olass Subordinate 
Judge at Dharwar, the following bond was 
passed by the appellant:— 

“In this case, the Pleader for the plaintiff 
applied to the Court to the effect that an 
inventory had been made through a Com- 
missioner appointed therefor relating to 
the value of the crops standing on the 
guit lands and in respect of the moveable 
‘property in the house, that the defendants 
were making away with the property in 
the house, that ‘some had ‘been already 
disposed of, that, therefore, the defendants 
should! be ordered to produce the property 
before the Court or that in the alternative 

` proper REN Bhould be taken from the 
defendants. Thereupon the Oourt ordered 
that the defendants should furnish the se- 
-curity and thatin défault a Receiver should 


“Therefore, I, Irangauda bin Bhidram- 
gauda Patil of Nidgundi Taluka Ron, agree 
with the Court as follows:—The said de- 
fendants would obey the order of the Court 
and will produce the things mentioned in 
the inyentory in Oourt or will pay the 
price thereof. If she failed to do so, I or 
my lawful heirs or executors will produce 
Rs. 5,000. To this effect is the surety bond 
executed on March 29, 1909.” : 

The Court tò which the bond” was passed - 
‘dismissed the plaintiff's suit, but in appeal 
the plaintiffs claim’ was allowed, and’ the 
Gourt of Appeal ultimately passed a decree 
for possession of the immoveable and move- 
able properties claimed in the suit with 
mesne profits, : i 


' 
i 
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Now in execution of that decree this 
bond is soughtto be enforced against the 
pran appellant. It isurged that this 

ond must be taken to have been passed 
under O. XXXVIII, r. 5, that the liability 
of the surety is limited only to the order 
made by the trial Court, to which the bond 
was passed, and that as that Court made 
no order againat the defendant, for whom 
he stood surety, his liability under the 
terms of the bond came to an end. In other 
words, it is urged that the final order 
made by the urt of Appeal is not the 
order, in pursuance of which, if the move- 
ables were ordered to be produced by the 
Oourt, he would be liable for production by 
the principal for whom he stood surety. 

The point is not free from difficulty, and 
several cases have been referred to in the 
course of the argument. But, apart from 
the decisions, to which I shall presently 
refer, it seems to me that the case must 
be decided principally on the terms of 
the bond. .It appears from the bond itself 
that in the suit the Court was prepared to 
appoint a Receiver in respect of the move- 
ables. But it was by giving security that 
the defendant was allowed to retain pos- 
session of the moveables, and the present 
Appellant stood surety for the defendant 
for production of the moveables which 
were allowed to remain in the possession 
of the defendant. 

The agreement is in these terms: — 

“The said defendants would obey the 
order ofthe Oourt and will produce the 
things mentioned in the inventory in Court 
or will pay the price thereof. If she failed 
to do so, I or my lawful heirs or executors 
will produce Ra. 5,000.” 

There is nothing in the terms of this 
bond to limit the operation of the bond to 
the order which that Court would make, It 
is an undertaking given in general terms 
that the defendants would obey the order 
of the Court and would produce the things 
mentioned in the inventory in Oourt or 
will pay the price thereof; and in the event 
of the defendants failing to produce them, 
if so required, the surety would be liable 
to the extent of Rs. 5,000. In the absence 
of any clear indication in the bond that 
only that Court, to which the bond was 
passed, was meant, and not the Court of 
Appeal, which might ultimately make the 
order binding on the parties forthe pro- 
duction of the moveables, the surety can- 
mot escape his liability under the bond, 
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It may be possible for the surety to lithit 
his liability by using proper language to 
that effect. But, in the absence of any 
language so limiting his liability, it seems 
to me to be fair to hold that he stood 
surety on behalf of the defendant that 
moveables would be produced by her 
which were Tendo a in the inventory, 
whether the Court requiring her to produce 
the ornaments ultimately was that very 
Court or was acting in pursuance of the 
order made by a Superior Court. That 
circumstance would not and should not 
make any difference to the liability of the 
surety. 

This reasoning derives great support 
from the observations of their Lordships. 
of the Privy Oouncil in Raghubar Singh v. 
Jai Indra Bahadur Singh (1). It appears 
that in that case the bond in question 
was passed to the Judicial Commissioner's 
Court, which was the Court of first appeal 
in that case, and the liability that was 
sought to be enforced was the liability 
which was ee by the decree of the 
Privy Oouncil in that very case, the 
Judicial Commissioner's Court having dis- 
missed the appeal, during the pendency 
of which the bond in question was 
passed. Then the question as to the liabil- 
ity of the surety under the bond again 
wentup tothe Privy Council and in deal- 
ing with the point, which was raised by 
the surety, their Lordships observed as 
follows (page 527*):— 

“The second point, and that which has 
been principally fought throughout, is 
whether the appellants became sureties for 
the restitution of the mesne profits accord- 
ing to the ultimate decision of the Courts, 
or whether they were only to be liable in 
the event of the first Court, that of the 
Judicial Commissioner, deciding egainst 
them, and not liable if that Court decided 
intheir favour, though the decree was 
finally reversed in the Privy Oouncil. - 

“Upon this point their Lordships arein 
agreement with the Subordinate Judge and 
the Court of the Judicial Commissione», 
The other construction would give a strange 
result. According toitif the Opurt of the 
Judical Commissioner  had*reversed the 
decree of the Subordinate Judge, but wrong- 
ly reversed it and been itself corrected on 
2 55 Ind. Cas. 550; 22 Bom. L. R. 521; 48 'L A. 

L. 


22 O O. 212; 6 O. L. J. 082; 38 M. L. J. 302; 18 
J. 263; 42 A. 158; 13 L. W.82(P 0). 
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final appeal,so that the widow was really 
entitled to possession and the mesne profits 
still the Court of the Judicial Commissioner 
having decided against her, the sureties 
would have had to pay to the defendant, 
who had no title, the amount of the mesne 
profits from the date of the original decision 
to. that of the intermediate Court of 
Appeal. 

“Tt would be strange indeed if the langu- 
age of the instrument had been such 
as tocreatea kind of wagering contract 
of thisnature; but there is really no diff- 
culty in the language of the instrument.” 

Then their Lordships refer to the terms 
of the bond and proceed as follows (pages 
527, 528*) :— 

. “By this instrument the obligors make 
themselves liable to the amount of one 
lac as security for any order that might 
be passed by the Oourt of the Judicial 
Commissioner, not the first order but any 
order; and the ultimate orders of the Judicial 
Commissioner were that of March 4th, 1907, 
decreeing that the claim of the widow be 
dismissed as to all but afew villages, and 
that of November £0, 1916, by which, inter 
alia, the assessment of the Bubordinate 
Judge finding that the mesne profite 
amounted to more than three lacs of rupees 
was affirmed. On this point, therefore, the 
appellants fail.” 

Following that reasoning, it may be said 
here that, ultimately, the Court which direct- 
ed the defendant to produce the moveables 
on question was the wa Gourt to which 
this bond was passed. No doubt, it did so 
in pursuance of the order made bythe Court 
of Appeal which is finally binding on the 
parties. 

As against this view, reliance is placed 
upon two cases: Sheikh Suleman v. Shivram 
Bhikaji (2) and Subarama Iyyar v. Somalinga 
Subba Iyyar(3). Both the cases are dis- 
tinguishable on the terms of the bonds 
in those cases. I recognise that the ratio 
decidendi in the case of Sheikh Suleman v. 
Shivram Bhikaji (2) to a certain extent 
supporte the contention of the appellant. 
But I am unable to reconcile that reagonin 
with the reasoning in the Privy Oounci 
case to which*I have referred. And, it may 
be added that in t case the terms of 
the bond were specific enough to show that 

(2) 12 B 71; 6 Ind. Dee. (x a. 


) 534. 
. (3) 68 Ind. Gas. 461; 47 M. L. J. 535; (1934) M W. 
N. 495; A. I. R. 1925 Mad. 114. 
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it was the very Court to which the bond 
was passed that was meant and not any 
other Court. So,in the Madras case also, 
it seems that, on the terms of the bond, the 
case is distinguishable from the present 
case. On the reading of the bond in that 
case, the learned Judges were of opinion 
that “the bond which really took the place 
ofthe attachment before judgment was 
meant to give security only for the pur- 
pose of enabling the first Court to execute 
its decree, in case it passed a decree." As 
that Court didnot pass a decree at all but 
dismissed the suit, the learned Judges held 
that the first Oourt was right in holding 
that the bond ceased to have further 
effect. 

In the present cage, we are unable ‘to 
hold that that is the true meaning of the 
bond. Itseems tous that the terms of the 
bond are such as would fairly invite the 
application of the reasoning adopted by 
their Lordships of the Privy Oouncil in 
Raghubar Singh v. Jat Indra Bahadur 
Singh (1). 

I would, therefore, dismiss the appeal 
with costa to respondent No.1. Respondent 
No. 2, who is in the same interest as the 
appellant, should bear his own costa. 

Fawcett, J.—1 agree. 

A, N. å, Appeal dismissed. 
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LAHORE HIGH COURT. 
Frest Orvir, APPHAL No. 1513 or 1922. 
November 10, 1926. 
Present:—Sir Shadi Lal, Krt., Chief Justice, 
and Mr. Justice Agha Haidar. 

BgoP oF Bhat AYA RAM-TOLA RAM-- 
PLAINTIBPS—ÀPPELLANTS 


versus 
BHAJAN RAM AND orHBES—DREFBNDANTS— 


: RBSPONDBNTS. 

Usurious Loans Act (X of 1918), s. $—Stipulation 
to pay compound interest in de t of simple interest, 
whether unconscionable-—Courts power to reduce when 
contract as to interest unconsctonable—Reasonable 
rate. 

Where a contract of loan is made which appears to 
be unconscionable, a Court has the power to refuse 
to enforce itin its entirety and may open the trans- 
action and direct the payment of such sum of money 
as may be fairly due with a reasonable rate of in- 
terest. [p. 833, col. 1.] rs 

A contract to pay interest at the end of the year 
and in the event of default to pay compound intereat 
at the same rate is neither unususl nor unreasonable 
so as to attract the operation of sg. 3 of the Usurious 
Loans Act. [p. 823, ool. 2.] d 

It is posal blenor- desirable to enunciate -a 
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fixed rule as to what is a reasonable rate of interest, 
buts stipulation for the payment of intereat at twalve 
par cent. per annum is P ini rily found in transac- 
tions of loans, and the rate cannot be called excessive, 
such as to attract the equitable jurisdiction of the 
Courte. [p. 823, col 1] 

First appeal from the decree of the 
District Judge, Dehra Ismail Khan, dated 
the llth March, 1922. 


JUDGMENT.—This appeal arises out 
of an action brought by the firm of Aya Ram- 
Tola Ram against the defendants Bhajan 
Ram and others who weremembers of a joint 
Hindu family. The claim was for the re- 
covery of acertain sum of money on the basis 
ofan account between the parties. The cor- 
reotness of the account has been admitted by 
the defendants, and the dispute is narrow- 


ed down to the question whether they are 


entitled to any relief in respect of the sti- 
pulation for the payment of interest, 

There is ample evidence on the record, 
and indeed it is conceded, that the defend- 
anta promised to pay interest on the loan 
at the rate of 12 per cent. per annum, 
but it is urged that the rate of interest 
was excessive and should be reduced. Now, 
8.3 of the Usurious Loans Act (X of 1918), 
which has been invoked on their behalf, 
empowers the Court to give relief to the 
debtor, if the case satisfies ihe following 
two conditions :— 

(1) That the interest is ercessive; and 

(2) that the transaction was, as between 
the parties thereto, substantially unfair. 

The principle on which the Statute is 
based is well-known. Where a contract of 
loan is made which appears to be unconscion- 
able, the Oourt has the power to refuse to 
enforce it in ita entirety,and may open 
the transaction and direct the payment of 
such sum of money as may be fairly due 
with a reasonable rate of interest. The 
jurisdiction conferred by the Act is, how- 
ever, confined to the cases in which both the 
conditions mentioned above are fulfilled. 

In order to bring their case within the 
ambit of the Statute, the defendants con- 
tend that the stipulated rate of interest 
was unusual and should, therefore, be 
held to be excessive. It is neither possi- 
ble nor desirable to enunciate a fixed rule 
as to what is reasonable rate of interest, 
but a stipulation for the payment of in- 
terest at 12 per cent. per annum is ordi- 
narily found in transactions of loans, and 
the rate cannot be called excessive, such 
as to attract the equitable jurisdiction of 
the Courts. 
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It ig true that the contract requires the 
debtors to pay interest at the end of the 
year, and that in the event of default 
they are liable to pay compound interest 
at the same rate. A covenant of this de- 
scription is, however, often embodied in 
transactions of loans and cannot be regard- 
ed as either unusual or unreasonable. It 
does no harm to a borrower who fulfils 
his promise by paying simple interest on 
the due date, and it comes into operation 
only if he breaks the contract. It is mani- 
fest that if he could not impeach the pro- 
priety of the transaction at tha time when 
it was entered into, he cannot subsequent- 


‘ly improve his position by his failure to 


perform the obligation undertaken by him. 
As observed by their Lordships of the Privy 
Oouncil in Balla Mal v. Ahad Shah (1): 
“There is nothing inherently wrong or op- 
pressive in a lenders securing for himself 
compound interest after the borrower has 
for a considerable time neglected to pay 
the debt he owes or the interest accruing 
due upon it which he has contracted to 
pay. The borrower cannot acquire merit 
simply by breaking his contract. Bankers 
are, in fact, in this country in the habit, 
in the ordinary courae of their business, 
of capitalising the interest accruing on 
overdrawn current accounts every 6 months, 
as long as a debit balance against the cus- 
tomer remains due.” 

For the aforesaid reasons, we are of opin- 
ion that the first condition prescribed by 
s. 3 of the Usurious Loans Act has not 
been satisfied, and that the Oourt had no 
jurisdiction to interfere with the contract 
entered into by the parties. We, according- 
ly, allow the appeal and decree the claim 
with costs throughout. 

Appeal allowed. 


R. L. 

(1) 48 Ind Oas. 1; 124 P. R. 1918, 35 M-L. J. 614: 
16 A. LJ. 905, 93 O. W.N 233, 25 M. L. T. 55; 180 
P. W.R 1918,99 O. L. J. 165; 1U T. L. R (P C) 25; 
21 Bom. L. R. 55 8 (P. O). 
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BOMBAY HIGH COURT. 
First Orvic APPHAL No. 70 oF 1923. e 
July 8, 1926. 
Present:—Sir Amberson Marten, KT., 
Chief Justice and Mr. Justi¢e gavkar. 
KANHAILAL BADRI DAS—APPRLI,AKT 


versus 
ISMAILBHAI KASAMBHAI—. 
: RESPONDENT. * 
Bombay Land Revenue Code (Act V of 1879), ss. 110, 
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120, 1?1—Boundary dispute— Settlement 
pendente lite—J urisdictton o 
ousted— Award of Survey 

Where there has been no determination of a bound- 
ary dispute by ae Oollector prior to the institution 
of a suit for t purpose, the appointment of a Sur- 
vey Officer as Commissioner by the Gourt and s 
subsequent determination by that Officer and by the 
Oollector pendente lite cannot oust the Sarisdictlon ot 
a Civil Court to determine such dispute. [p. 825, col. 
1; p 826, ool. 8; p. 828, col, 1.] 

er Madgavkar. J —Bections 119, 120 and 121 of 

the Bombay Land Revenue Code are primarily meant 
for the purpose of the Survey Settlement of the bound- 
ary marks as between the Government on the one 
band and the occupancy tenants on the other. An 
occupancy tanang could not perhaps gue Government 
in the Olvil Courts for a declaration that the survey 
boundaries of a certain number were wrong and the 
area was actually less In this sense the Collector's 
boundaries may be determinative. But itis doubt- 
folif they are po on the question whether a certain 
survey number or part.of one belongs to one in- 
dividual or another. |p. 828, col 1] 


First appeal from the decision of the First 
Olass Subordinate Judge at Thana, in Suit 
No. 260 of 1919. 

FAOTS.—During the pendency of two 
eross-suite relating to a boundary dispute 
one of the parties applied to the Court for 
leave to have the disputes settled under the 
Land Revenue Code and to have a Oom- 
missioner appointed under O. XXVI, r. 9, 
O. P.C. The application was granted and 
an award was passed after survey by the 
officer appointed by the Judge, who was 
also the Survey Officer appointed by the 
local Authorities under the Bombay Land 
Revenue Oode. It was contended that the 
jurisdiction of the Court to determine the 
matter was wholly ousted by the award of 
this officer under the Land Revenue Oode. 

Mr. G. N. Thakor (with him Mr, D, G. 
Dalvi), for the Appellant. 

Mr. W. B. Pradhan, for the Respondent, 

JUDGMENT. 

Marten, C. J.—[After dealing with 
the questions'of fact his Lordship pro- 
ceeded :—] It will be borne in mind in 
the firat place that we have here suits 
brought by either party. That is to say, 
we have the vendor's suit for declaratory 
relief and possession, and the purchaser's 
suit for specific performance. The Court 
‘was, therefore, in full seisin of the dispute 
between the parties. Both parties had 
appealed to it and, in the ordinary course, it 
would have been for the Court to adjudicate 
between them as to their respective righta 
to tiie green land. But later on the 
khot applied to fhe Court for leave to have 
the boundary disputes settled under the 


by Collector 
Civil Court, whether 
cer, finaltty we 
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Bombay Land Revenue Code, and I gather 
also, to have & Commissioner appointed 
under O. XXVI, r. 9 of the O. P. o. That 
application was opposed by the purchaser, 


"but it was nevertheless granted and even- 


tually another survey was made bya par- 
ticular individual, who was the Commis- 
sioner appointed by the Judgeand was also 
the Survey Officer appointed by the local Au- 
thorities under the Bombay Land Revenue 
Code. He proceeded to investigate the 
matter and made his award in 1923, and 
he found in favour of this black line and 
consequently in favour of the vendor. 
When his award or survey was laid before 
the Court, the purchaser once more object- 
ed toit, but notwithstanding that it was 
accepted by the learned Judge as evidence 
in the case. 

Now, before us, this has led to an argu- 


. nent on behalf of the vendor that our 


jurisdiction to determine this matter is 
wholly ousted by the decision of this gentle- 
man under the Bombay Land Revenue 
Code. We have been referred. to as. 119, 
120 and 121 of the Bombay Land Revenue >` 
Code and to another section of the Bombay 
Land Revenue Act to show that the juris- 
diction of the Court is ousted, Itis argued 
that it makes no difference in this respect, 
whether the award of the officer appointed 
by the Collector is made before or during 
or, I suppose, after the suit, and that these 
questions of boundaries are solely a matter 
for the Collector or his surveyor under 
the Land Revende Code. Now, this raises, 
to my mind, a most important and far- 
reaching question of jurisdiction and prin- 
ciple, because it must be remembered that 
the Acts in question are not Acts of the 
English Parliament, nor are they Acta 
assed by the Legislative Council of the 
opire of India. They are Acts passed by . 
the local Legislature, and, moreover, they 
are Acts not passed ander the jurisdiction 
at present given to them by the recent Act 
of 1920, but under the jurisdiction of past 
days, when the legislative bodies were of 
a very different character from what they 
are to-day. I, accordingly, put it to Coun- 
sel for the vendor whether he contended 
it was within the jurisdiction of the Bom- 
bay Legislature to pass an Act saying that 
the High Courtshould have no jurisdiction 
to decide any case relating to land and 
that all disputes relating to land should be 
decided by the Collector and be binding 
on all parties, Counsel replied that that 


D 
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was going too far, but that the local Govern- 
ment can legislate regarding boundaries. 
But that is & compendious phrase. A 
boundary does not merely mean a line on 
the map, or through a field or along a 
fence. In a disputed case it involves the 
question whether certain lands belong to A 
or belong to B. 

It is unfortunate, I think, that in the 
decisions which have been hitherto given 
in this Oourt, the broad question as to 
whether these particular Acts were not, 
in this respect, ultra vires of the Bombay 
Legislature, has never been expressly raised. 
Bat if the contention raised by the vendor 
is correct, then why should our Courts in 
the past have determined boundary dis- 
putes between the parties, when the whole 
of their labours were liable to be upset at 
some future date by an Executive Officer, 
who inno sense represents a Law Court? 
I may say that we do not propose to deter- 
mine that point to-day. We have not heard 
sufficient argaments to enable us to-day to 
givea proper opinion on the subject. I 
only mention it to show that the point has 
not been overlooked by us, and thatif a 
similar argument to that advanced in this 
case is raised in others, then the question 
of ultra vires will have to be seriously con- 
sidered. To my mind, itis not sufficient to 
deal with this class of case piece-meal, as 
has been done.in some of the cases cited 
tous. If really at the bottom there isa 
question of principle involving a direct 
challenge to the jurisdiction of this Oourt, 
then I say that the matter should be 
grasped—and grasped firmly—and that the 
point should not be evaded and left to 
puzzled practitioners to find distinctions 
between this case and that. I would, there- 
fore, much prefer to thrash this point out 
once and for all. And I only regret that 
the way in which it has been laid before us 
prevents us from giving a decided opinion 
on this important point. 


But the authorities which have been cited 
to us go, at any rate, to this length. They 
show that, if there have been no proceed- 
ings before the Collector, and no applica- 
tion to him, and no decision by him, then 
the jurisdiction of the Court to determine 
a boundary dispute is not ousted. That 
was decided in Lakshman v. Antaji (1). 
Then there is another class of case which 
decides that, though the Collector's decision 


(1) 28 B, 312; 3 Bom. L, R. 1084, 
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may be binding as regards the boundaries 
between two villages for the purpose of 
revenue and so on, or even further between 
two land-owners as regards the mere ques- 
tion of boundary and survey number and 
80 on, yet this does not prevent a land- 
owner, who has been decided against, from 
successfully proving in a Oourt of Law 
that he has acquired a title to this land by 
adverse possession. That was decided in 
Bhaga Motiji v. Dorabji Sorabji (2), by Sir 
Norman Macleod and Mr. Justice Heaton. 
Bat that case is oper to the following 
criticism. If the vendor's argument is to 
be pushed to its full logical conclusion and 
if the Oollector’s award is really to be 
“determinative " within the broadest mean- 
ing of that word in the Bombay Land 
Revenue Oode, then surely it must be 
‘determinative "for all purposes, and you 
cannot hold that theland belongs to 4 and 
yetthat Bis the owner of it by reason of 
adverse possession. How do people become 
land-owners? They may do so by grant, 
by inheritance or by adverse p BBlon. 
Accordingly, when in any particular dispute 
you have to determine whether certain 
land belong to A orto B, you have to take 
all those matters into consideration. The 
point is, who i3 the owner and not who was 
the owner? 


Much reliance was placed by the vendor 
on the judgment in Bai Ujam v. Vali& 
Rasulbhai (3). And if one looks ab the 
words used by Sir Oharles Sargent at 
page 460* and if they are not to be inany 
way limited, then it may be that they would 
largely help the contention of the vendor. 
He says (page 460*) :— 

“The rights here referred to must, from 
the nature of the dispute necessitating the 
settlement, be the rights of the land- 
holders inter se, and by the Words 'deter- 
minative,’ (which, we may remark, is not one 
of ordinary use in legal documents), we 
can only suppose was meant ‘conclusive’ 
as between the parties to the dispute 
wherever the boundary of the holdings 
comes in question. We agree, therefore, 
with the Subordinate Judge that, as the 
piece of land in question ig admittedly 
within the boundary asfixed by Collector, 
and as the defendant does not claim to have 
acquired, since the Collector's decision, the 


59 Ind. Oas. 440; 22 Bom L.R Fill; 45 B 67, 
9 10 B. 456, 5 Ind. Dec. (x. 5) 092. 
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right to hold the plaintiffs’ land except by 
adverse possession, which the Subordinate 
Judge finds not proved, the plaintiffs are 
entitled to have the possession of it restor- 
ed to them.” 


On the other hand, in Bala v. Nana (4), 
which is a decision of Sir Oharles Farran 
and Mr. Justice Oandy, the head-note runs 
as follows :— 

“The jurisdiction of a Civil Court is not 
ousted by s. 4 (g) of Act X of 1876, in case 
of a dispute aa to the position of the bound- 
ary line between two survey numbers as 
laid down by the Survey Authorities, the 
defendant alleging that the boundary 
marks werechanged, the plaintiff alleging 
that they are in their right position.” 

“There, what had been held in the Court 
below was that the jurisdiction of the Court 
had been ousted because all matters of 
boundaries were for the Revenue Author- 
ities and, therefore, the plaintiffs had come 
to the wrong Court instead of to the right 
Court pf the Revenue Authority. That con- 
tention was expressly negatived by this 
Court. The judgment runs (page 42*) :— 

"We do not, however, agree with the 
Assistant Judge that in such a case the 
jurisdiction of a Civil Court is ousted by 
B. 4(g) of Act X of 1876. See Krishnaray 
v. Lakshman (5). The plaintiff sued in 
ejectment, basing his claim on the alleged 
fact that the disputed strip of land formed 
part of the survey number according to 
the boundaries of that number as laid down 
by the Revenue Authorities Defendant 
replied that by those boundaries the dis 
puted strip formed part of his survey 
number. The question was thus simply 
one of fact. What was the boundary laid 
down by the Revenue Authorities? Sec- 
tion 119, Land Revenue Code, provides that 
if a dispute arise concerning the boundary 
of any survey number after the survey 
records have been handed over to the Ool- 
lector, it shall be determined by the Ool- 
lector whose decision shall be determina- 
tive of the proper position of the boundary 
Tine or boundary marks, and of the rights 
of the land-holders on either side of the 
boundary. e Clearly, if the boundary so fixed 
includes the disputed strip in the plaintiff's 
survey number, plaintiff's right to come to 
the Oivil Qourt and obtain possession of 
thaf strip is not ousted by any provision of 

(4) (1898) P.J. 41. 

(5) (1883) P. J. 191. 

Sage = (1898) P. J.— Hd. 
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thelaw. We, therefore, reverse the decree 
of the Assistant Judge and remand the ease 
for a fresh decision. 

“On remand the District Court will have 
to decide:— 

"|. Whether the Collector has determin- 
ed the boundary line between these two 
Burvey numbers? 

“2. jf he has, whether in accordance with 
his settlement of the boundary, the land in 
dispute forms part of the plaintiff's survey 
number or not? 

Ifthe Collector has not already settled 
the boundary, a postponement of the case 
will be necessary in order to enable the 
Civil Court to dispose of the case accord- 
ing to law. This was the course suggested 
or case of Krishnarav v. Lakshman 
(5 D 

I quote that case as meaning that provid- 
ed the Collector had not already fixed a 
boundary, then the case was to proceed in 
the ordinary way in the Oivil Oourt, which 
would, in that event, have ample jurisdio- 
tion to hear it. But even if the Oollector 
had determined the boundary line, then at 
any rate, if his decision was in favour of 
the plaintiff, the plaintiff could come and 
enforce his rights to that land by claiming 
possession. i 

That brings me to what, I think, is the 
most important distinction in fact between 
the present case and the other ceses which 
have been cited to ug, viz , that both parties 
had started suits in this Oourt to determine 
their relative rights before any application 
was made to the Oollector to determine the 
dispute under the Bombay Land Revenue 
Ood We have not had any elaborate 
argument on that point, and I particularly 
regret that Mr. Thakor was obliged to be 
in some other Court and thus we had no 
argument from him in reply before giving 
our decision on the case as presented to 
us, But we hold that, in this particular 
case, the Court having once obtained juris- 
diction by the acts of both parties, the 
subsequent award of the Oollector could 
not oust the matter which was thus sub 
judice. Accordingly, in our view, on the 
facts of this particular case, the award of 
the Collector is not binding on thia Court. 

Whether it was admissible in evidence 
at all is another point, which, I think, we 
need not decide. It is noteworthy that the 
surveyor who made the award was not 
called asa witness, and that, therefore, to 
a certain degree, many of the statements 
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that he made about what took place before 
him and what was said would be matters 
of hearsay. In so far as he was appointed 
Commissioner by the Court under O. XXVI, 
T. 9, my practice on the Original Side has 
been to give the parties an opportunity of 
cross-examining any special Commissioner, 
if they so desire. It does not appear on 
the record—so far as it has been brought 
to our attention—that this particular point 
was raised in the Oourts below. But, if 
the award per se is not binding on the 
Oourt, then, I think, it may be very unsatis- 
factory to the litigating parties to have 
these mattera determined by some stranger 
whom they have no opportunity of cross- 
examining, although the Code expressly 
Senne the possibility of that being 
one. 

It follows, then, from our decision that 
the award of 1923 is not binding on this 
Court, and that, on the other hand, this 
Court has jurisdiction in this case to deter- 
mine wholly the dispute between the 
parties and to say whether the land in dis- 
pute belongs to A or whether it belongs 
to B, and that in this particular pase, 
having regard to our previous findings, the 


red line was the correct line and not the. 


black line. 
; * » * * 

. Accordingly, as regards the specific per- 
formance action, I would decree that the 
earnest money of the purchaser bs returned 
with interest at six percent. from the date 
of the original payment, up tothe date of 
re-payment. 

Both appeals will be allowed with costs 
throughout. 

Madgavkar, J. —[His Lordship 
after discussing the questions of fact pro- 
ceeded as follows :—] In the course of the 
suit, a Commissioner was appointed and 
on the application of the khot to the Court 
for permission, (not apparently necessary 
under the law) and opposed by the pur- 
chaser, action was taken under s. 118 of the 
the Bombay Land Revenue Code and the 
boundary between the two villages settled 
in 1921 by the Collector on the report of a 
Survey Officer in favour of the khot. 
. The lower Oourt has held that this 
boundary was determinative under s. 121 
as to the rightaof the present parties and 
that the purchaser had not acquired title 
by &dverae possession, Both the suits reault- 
ed in favour of the vendor. The purchaser 


&ppeals. - s 
Vihe construction of s. 121, cl, (b), of the 
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Bombay Land Revenue ode, presents 
some difficulties, as was pointed out im 
Bhaga Motiji v. Dorabji Sorabji (2). On 
a literal interpretation of the section, the 
jurisdiction of the Civil Courts would be 

arred in a very large number of cages., 
And the question might well arise in view 
of so far-reaching a result, whether the 
taking away ofso elementary a right as & 
recourse to the Civil Courts ina dispute 
as to proprietary rights and its determina- 
tion by a Survey Officer were or were not 
matters within the power of tbe Provincial 
Legislature, which has enacted the Land 
Revenue Code of 1879: Secretary of State 
for India v. Moment (0). In the absence 
of proper argument, I agree with the learn- 
ed Ohief Justice-that we must reserve our 
opinion on the point. 


- Speaking for myself, Lincline, as at pre- 
sent advised, to the view of Heaton, J., in 
Manak v. Narayan m" quoted at page 1116* 
of the case above [Bhaga Motiji v. Dorabji 
Sorabji (2).) The Bombay Land Revenue 
Oode is enacted mainly for the purposes 
of collection of land-revenue as between 
Government on the one aide, and the land- 
holdera, occupancy tenants or others, on 
the other. Ohapter IX, to which these 
sections appertain is headed “settlement 
of boundaries and the construction and 
maintenance of boundary marks,” which are 
connected with the ryotwari system, which 
has been an essential feature of this Presi- 
dency. These sections, taken as a whole, are 
meant to provide for the settlement of the 
boundaries of survey numbers and the’ 
preservation of boundary marks upon which 
the Survey Settlement and the whole asseag-~ 
ment and collection of land revenue in this 
Presidency depend. Itis doubtful whether 
the Legislature contemplated the results to 
which a strict and literal application of 
: d For, in that 
cage, if the dispute pertained to land, which 
composed exactly one or more whole survey 
numbers, a decision of the Collector might 
be determinative, in other words, conclusive. 
But, if it extended to any portionof a survŝy 
number so that it would not only be a 
question of boundary marks the Collector 


R ). 
Bom. L. R. lil4n at p, 
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would have nd right to decide and the 
jurisdiction of the Uourt would remain. Or, 
again, if the dispute refers to the boundary 
of a survey number and is between the 
Collector and a party, is the Ooliector’s 
decision conclusive and not open to ques 


tionrin the Civil Courts? Or, as in the- 


present case, even after the institution of 
a suit and pendente lite, the jurisdiction of 
the Oourt could be ousted by a reference 
tothe Collector at the instance of one of 
the parties, notwithstanding the objection 
of other. 


Confining myself to the last point, 1 should 
say that these three as, 119, 120 and 121 are 
primarily meant for the purposes of the 
Survey Settlement of the boundary marks as 
between the Government on the one hand 
and the occupancy tenants on the other. 
Government assesses upon the areas of Bur- 
vey numbers and recognised portions of 
survey numbers. An occupancy tenant could 
not perhaps sue Government in the Civil 
Courts for a declaration that the survey 
boundaries of & certain number were wrong 
and the area was actually less. In this sense 
the Collector's boundaries may he deter- 
minative. But I doubt if they are so on the 
question whether a certain survey number 
or part of one belongs to one individual or 
another. The suthorities—Bai Ujam v. 
Valiji Rasulbhai (3), Lakshman v. Antaji(1), 
Kavasji v. Hormasiji (8) and Bala v. Nana 
(4)—are not all easy to reconcile But where, 
asin the present case, there has been no 
determination by the Collector prior to the 
suit, Ido not think that the appointment of 
a Survey Officer as Commissioner by the 
Court and a subsequent determination by 
that Officer and by the Collector pendente 
lite can oust the jurisdiction of the Court 
and its own independent Consideration. 

kid » + 


For these reasons, I concur with the 
learned Chief Justice that the appeals must 
be allowed with costa throughout. 

A. N.A. Appeals allowed. 

(8) 20 B. 75; 6 Bom. L. R. 782. 
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MADRAS HIGH COURT. .- 
Szconp CIvIL Arrman No. 1350 or 1923. 
April 16, 1926. 

Present:—J ustice Bir Kumaraswami 
Bastri, Kr. 
SWAMINATHA IYER AND ANOTHBR 
—DaranDanTs—A PPBLLAN1B 
versus 
RAMASW AMI IYER—PLAINTIFF— 

RHBSPONDBNT. ` 

Hindu Law—Partition deed—Construction —Family 
charity —Management, right of, whether vests in eldest 
member of family or eldest member of senior lins—"In 
order of moruy”, meaning of. 

A partition deed between four Hindu brothers 
provided in respect of the family charity founded by 
their father that the eldest brother ahould manage 
during his life and after his death that "those that 
comeenext in the order of seniority should take the 
charity property in due course manage the 
charity” the tamil expression used being “Jeshia 
varisai kramapadaks i iravargal;" 

Held, that under the terme of the deed the manage- 
ment vested in the senior ofthe four brothers and 
after them in the senior member of the four bran- 
ches and notin the senior member of the first branch 
alone. jp. 829, col 1.] 

Second appeal against the decree of the 
Distriet Court, ast Tanjore, at Nega- 
patam, in A. 8. No. 338 of 1921, preferred 
against that of the Court of the District 
.Muneif, Mayavaram, in O. 8. No. 482 of 1919. 
i Mr. C. S. Venkatachariar, for the Appel- 
anta. r 

Mr. T. S. Ramaswami: Iyer, for tho Re- 
spondent. 

JUDGMENT.—The only question 
argued in this second appeal is whether 
on & propsr construction of the deed of 
partition dated the 19th November, 1887, 
the right to manage the family charity 
vests in the eldest member of all the four 
branches of the family or in the eldest 
member of the senior line. 

The founder of the charity was one An- 
navier who died leaving four sons Subra- 
mania Iyer, Muthusami Iyer, the father 
of defendants Nos. 1 and 2, Ramasami 
Tyer the plaintiff and Vengappier. The 
sons divided the family properties by the 
deed of partition dated the 19th Novem- 
ber, 1887, (Ex. I) As T gordo the family 
charity the deed provides that Subra- 
mania Iyer who was the eldest member 
should exercise supervision and perform 
the acts therein mentioned. The deed then 
states "after Subramanialyer above-named 
those that come next in the orderof senior- 
ity should take the charity property in due 
course and manage the charity properly." 

Both the Manat and the District Judge 


[99 Í. ©. 1927] 


“Bre of opinion that under the terms of the 
deed of partition 'the management vesta in 
the senior of the four brothers and after 

‘them in the senior member of the four 

"branches and not in the senior member of 
the first branch alone. I am of opinion 
that they are right. The charity is ad- 

` mittedly one founded by their father and 
on his death it would be a joint family 

' charity 

"interested. In a suit for partition pro- 

- vision would ordinarily have been made 

‘for management by turns as there is noth- 
‘ing special in this case which would take 

-it out of the principle enunciated in Rama- 

~ nathan Chetty v. Murugappa Chetti (1). There 

"is nothing in the deed of partition to sug- 
gest that the three brothers gave up all 

‘their rights in favour of the eldest mem- 
ber and his descendants. It would require 

‘clear words to that effect to ahut them out. 

"The words (Jeshta vartsai kramapadiki iru- 
‘kkiravargul) would ordinarily include the 

-eldest of the four branches. The word 
Varisatkramam is applicable equally to 
.the four brothers in succession as to the 

. descendant of the eldest branch. 

I-may poirít out that in the prior litiga- 
-4ion between the members of the family 
relating to this charity it wasconceded by 
-all parties that the management of the 
charity was to go to the four brothers in suc- 
cession on the death of the eldest (See Exs. 
VI and VII, the judgments of the Munsif 
and the Subordinate Judge). 
|: Reference has been made by Mr. Ven- 
. katachari for the appellant to the deci- 
sions in A. S, No. 57 of 1919 and 8. A. No. 
‘517 of 1920 as supporting the view that 
‘the succession should be confined to the 
-senior members of the senior line, The 
language in the deeds in question is not 
‘identical with that in the present deed and 
I do not think that the construction placed 
.on.the terms of one document would 
afford a safe guide in construing a docu- 
ment differently worded. 

I can see nothing in the deed of parti- 
tion Ex. lon the facta of the case which 
‘indicate any intention to confine the 
‘management to the line of the eldest 
brother. - 

The second appeal fails and is dismissed 
with costs, 

Lo UN Y, Appeal dismissed. 

(1) 37 M. 193; 18 M, L, J. 4L 


ki 
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LAHORE HIGH COURT, 
Szoonp OivIL APeBAL No. 403 o» 1928. 
October 27, 1924. 
Present :—Mr. Justice Coldstream. 
BADRI DAS—PiaINTIFF— 
: APPELLANT 
versus s 
SUNDAR DAS AND OTHHR8— ` 
DBFBNDANTS—RB3PONDSNTS. 

Hindu Law—Will, construction of--Estats in pos- 
session with remainder to another—Vested remainder. 

The relevant portion of a Will ran as follows:— 
"For Ohhsju Mal, my grandson, I have secured his 
maternal dfather's party by suit because he 
was his adopted son.. Therefore, hehas no right to 
the Property concerned in the Will. He is in posses 
gion o uable pro rty in Jullunfur, but to hig 
mother Musammat Devi are given a house and 
TU MAT Aa bajing, malni emi E. 
E ORO 

, that ju i 
Will a vested ostata 10 the gaga KAN pk 
his mother whose estate was in possession while his 
was in remainder. [p. 831, col. 3. 

Held, turther, that such an estate was tranamiseible 
eigo d kapeng ana), 

Mokan Roy v. "Gour Mohan Mullick (9) M uci 
v. Lachhman (8), distinguished. 

Second appeal from a: decree of the 
District Judge, Jullundar, dated the 10th 
December, 1925, reversing that of the Sub- 
ordinate Judge, Fourth Olaes, Jullundur 

February, 1925. f 

Mr. B Chand, for the Appellant. 

Mr. Badri Dae, R.B., for the Respondents. 

JUDGMENT.—In August, 1891, one 
Mehr Ohand who had two wives made a 
Willdividing his property between his heirg 
by both wives. By one wife Musammat 
Kahan Devi he had two sons, one of whom 
Harkishan Das was married to Musammat 
Hukam Devi. Harkishan Das had a gon 
Ohhaju Mal, who had been adopted into his 
mother's family, As regards the property 
bequeathed to Ohhajju Mal, Mehr Ohand'a 
Will ran as follows— 

“For Ohhaju Mal my grandson I have 
secured his maternal grand-father's pro- 
perty by suit because he was his adopted 
son. Therefore, he haa no right to the pro- 
perty concerned in the Will. He is in pos- 
session of valuable property in Jullundur 
but to his mother Musammat Hukam Dev? 
= given a anes and a shop thatshe hav- 

g remained in possession of t duri 
iore after her they are too io QE 

The shop here mentioned is the prope 
in dispute in this case, iid 

‘On the 10th August, 1895, Ohheju Mal 
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made a Will bequeathing all his proprietary 
rights to his wife Maya Devi and his mother 
Hukam Devi including his rights in the 
property in dispute.. After Chhaju Mal's 
death Musammat Maya Devi having died 
Musammat Hukam Devion the 16th No- 
vember, 1921, sold the property to stran- 


gers. : 
On the 1st December, 1923, Badri Das, 
the grandson of Mehr Ohand by Musammat 
Ganga Devi, instituted the suit from which 
this appeal arises against Musammat Hukam 
Devi and her alienees for a declaration 
that the alienation by Musammat Hukam 
Devi would notaffect his reversionary rights 
after Musdmmat Hukam Devi's death. 
The suit was contested on many grounds 
by the alienees who refused to acknow- 
ledge Mehr Ohand's and Ohhajju Mal's 
Wills and pleaded that the alienation in 
dispute was effected for consideration and 
necessity. It was also pleaded that the 
plaintiff had no locus standi in the presence 


of Ohhajju Mal’s daughter and daughter's 
son and was estopped by his previous 
conduct. The trying Court found that con- 


sideration for the sale had passed but that 
necessity for it was not proved, that plaint- 
iff had locus standi to sue and was not 
estopped, that Chhajju Mal had no power 
to alienate the property to his mother, 
and that the latter had merely a life-inter- 
est in the property and acquired no valid 
title by Ohhajju Mal's Will empowering 
her to alienate in the presence of the re- 
versioners. He decreed the suit. The alie- 
nees appealed and the District Judge of 
Jullundur finding that Chhajju Mal had 
acquired an absolute title on the death of 
Mehr Ohand under the latter's Will {and 
that his conveyance was legally valid, has 
accepted the appeal and dismissed the suit. 
Against this judgment Badri Das has 
filed the present second appeal. The ques- 
tionB to be decided are what was the nature 
of the interest acquired by Ohhajju Mal 
by virtue of the Will made by Mehr Chand 
and was this interest one which Ohhajju 
Mal was competent in law to transfer. The 
making of the Wils by Mehr Ohand and 
»Ohhajju Mal and the contents of the Wills 
are no longer in dispute. It is admitted 
that the parties follow the Hindu Law. 
The métexial words in Mehr Ohand's Will 
are as follows in the vernacular :— 
“Chhajju Mal navira ko jaidad nankia 
wakia Jullundur main ne mukadamma kar 
ke le di hui hat. Woh unka mutabana 


BADRI DAS V, SUNDAR BAS, 


[89 1. O. 1927] 


pisar ho chuka tha, Lihaza usko is jaidad 
meri men koi hak nahin. Woh Jullundur 
ki jatdad maltyat kasir par kabiz hat, lekin 
uski walida ko ek makan wah dokan dia 
jata hat keh woh ba haiyati khud qabiz 
rahkar badash Chhajju Mal ko mile". : 

Mr. Faqir Ohand contends that the inten- 
tion evident from these words is that Ohhaj- 
ju Mal was not to haveany right in the 
property, which was to be given wholly to, 
his mother with the ordinary reversion. 
under Hindu Law to him after her demise, 
This reversionary right he argues, is no 
more than-a hope of succession and gives 
her no title whateverin the property until 
it veste in him after his mother’s death. 
Sach a spes successionis is not a concrete 
right capable of transfer but is one op- 
posed to the principle recognised in s. 6 
of the "Transfer of Property Act. He 
cites the Privy Oouncil rulings Amrit 
Narayan Singh v. Gaya Singh (1) and Anan- 
da Mohan Roy v. Gour Mohan Mullick (2) 
and the Division Bench judgment of this 
Court Gurbhaj v. Lachman (3) 


In reply Mr. Badri Das urges that the 
Will clearly bequeathes the property to 
Ohhajju Mal and his mother, the latter's 
interest. operating merely to postpone 
session and enjoyment by Öhhajja Mal, 
Buch an interest he contends is transmis- 
Bible. He refera first to Mehr Ohand's Will 
itself in support of his contention as to ita 
intention. The passage describing the 
bequests from which quotation has been 
made above ends with the words “Illa jo 
hissas tajvie kardiye gat hain woh aj se mal 
wah wirsa un warsan ka tassawwar hoga” 

But the shares arranged shall be considered 

m tc-day as the property and inheritance 
of those heirs). Then follows a detailed de= 
scription of the property assigned to each 
legatee, the name of the legatee being 
written before the list ofthe property be- 
queathed to him. The property in dispute 
is described under the heading "Ohhajju 
Mal and his mother." 

As regards the contention that Ohhajju 


awn Ind. Oas. 408; 45 O We 33 M. L. T. 145; 


409; 27 Ò. L. J. 296; 34 M. L J. 298:7 
EL. WIS A Le dits, (blo M WN, 
7 L. W. 581; 20 Bom. L. R. 546; A. 35 (P. m 
O) Tå Tnd. Cas. 400; 300.03; 1 21 aL 71 
P.L. T. 609; A. I. R. 1933 P. O. 1923) M. 
N 803; 45 M- E T. oir; 35 Bon. L R. "1869; 33 M. 
T. 385; 50 L.A. 239; 28 O. ^7. N. 713; 40 O. L. J. 10 


L 
. 0). 
(9) 88 Ind. Cas, 550; 6L, 87; A. L R, 1035 Lah, $41; 
LL. O. 4987 L.L J, 133, 
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Mal's right wasa mere expectanoy not to 
be assigned or transmitted he urges that 
this is not the case of a reveraionary ia- 
terest arising under the Hindu Law out of 
relationship and the rulings cited for the ap- 
pellant are irrelevant. The right acquired 
by Ohhajju Mal he argues was that of a 
testamentary residuary, vesting in him as 
8 concrete right immediately on the death 
of the testator and capable of alienation 
as an existing title and not a mere ex- 
peotanoy forbidden by the legal principle 
recognised ins. 6 of the Transfer of Pro- 
perty Act. He relies on the authority.of 
Manmatha Nath Biswas v. Rohillt Mont 
Dasi (4) Bilaso v. Munni Lal (5) and Bhaga- 
butt Barmanya v. Kali Charan Singh 
(6) and cites Jarman on Wills, Volame 
page 1352. 


. The contention of Mr. Badri Das ap- 
pears to mehave force. What Mehr Chand 
said in his Will was not that Ohhajju Mal 
would have no right to any of his pro- 
p and, therefore, he gave some of it to 
he latter's mother only, but that, although 
Obhajju Mal was not in equity entitled to 
succeed to his property nevertheless he 
gave some to him, but in such a way as 
to postpone 'Ohhsjju Mal'a enjoyment of it 
during his mother's lifetime. The rulings 
cited for the appellant do not relate to 
cases of testamentary succession when a 
right of inheritance has been created by 

il. In Amrit Narayan Singh v. Gaya 
Singh (1) the Lords of the Privy Oouncil 
were dealing with the case of reversionary 
rights under the Hindu Law in an estate 
held by a widow in succession to her hus- 
band and in Ananda Mohan Roy v. Gour 
Mohan Mullick (2) laid down that a contract 
by a Hindu to sell immoveable property 
to which it was possible that he might 
possibly as a reversioner succeed was void 
as being opposed to the principle em- 
bodied in a. 6 of the Transfer of Property 
Act. In Gurbhaj v. Lachhman (3) this 
Oourt relied upon the principle establish- 
ed by the Privy Oouncil that the right of 
8 reversioner under Hindu Law to succeed 
to an estate in possession of a widow re- 
agreed her husband was inalienable. 


ut, here we have no widow's estate. 

4) 27 A. 408; 2 A. L. J. NC A. W.N. ( Y. (1905) 6. 

558; T. 

^54 49b. 15 0. WOR. 393; 9 

M. 494; 31 M. L. J. 387; 8 A. 
875; (1011) 3 M. W. N. 395; 


11 Ind. Oas. 516; 

10 Ind. Oas. 641; 

T. 411; 13 C. L. 
L, J. 435; 13 Bom. L. R. 
88 L A. (P. C), 


ps 
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Hukam Devi during whose life Ohhajju 
Mal's enjoyment of the estate was poat- 
poned was not in possession qua a Hindu 
widow succeeding io her husband's estate 


‘as the surviving half of her husband. She 


was a legatee along with Ohhajju Mal 
whose interest was not restricted to any 
contingency but created as a particular 
estate which vested in him at the instant 
of the death of the testator. It was Hukam 
Devi's tenure that was limited to the pe 
riod of life, Ohhajju Mal's title was abso- 
lute. The aaa that & testamentary 
reversioner whose rights are not reetricted 
to a contingency has an existing right 
vesting in him on the death ofthe testator 
which “has been applied in Indian Cases 
for example by the Privy Council ruling 


in Bhagabatt Barmanya v. Kali Charan . l 


Singh (6) is statutorily enforced in respect 
of Hindu Willa in Madras and Bombay 
by s. 119 of the Indian Succession Act, 
1925. Itis not apparent from the Will that 
the intention was that Ohhajju Mal's right 
in the legacy was not to vest in him on 
the testator's death. I must, therefore, 
hold that Ohhajju Mal acquired by virtue 
of Mebr Ohand's Willa vested estate in 
the property along with hie mother, whose 
estate was in possession while his wasin 
remainder. Such an estate is transmissible 
[see Billaso v. Munni Lal (5)) and presum- 
ably transferable. It follows that this ap- 
peal fails and I dismiss it with costs 
accordingly. N 

RL Appeal dismissed, 


—— 


MADRAS HIGH COURT. 
CivinL MÓisoBLLANBOUS ÁPPBALS Nos, 82 
AND 83 oF 1821. 

January 5, 1022. 

Present: —Mr. Justice Ayling and 
Mr. Justice Venkatasubba Rao. 
TANJORE PALACE ESTATE ny 
Racarvag SUNDARAM IYER— 
DBFHNDANT—ÀPPBLLANT 


versus 
THIYAGARAJA PILLAI—PrariNTIFP— 
RESPONDENT. 
Limitation Act (IX a 1008), Soh, I, dris. 187, 142, 
imple moPigage— — Possession 


mortgagor, DET OS. 
Mortgages obtaining dened for sale, affect of4-Sud by 
Quent purchaser for possession Aertiole applica- 


Possession of a trespasser which is “adverse to the 
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mortgagor cannot affect the rights of a simple mort- 
ages and the morta ae's Tights are not 
E the extinction of the TERR BOT 6 title by 12 years’ 

„adverse possession before tha mortgagee is in a 
position to protect his rights, [p. 832, col 2, p 833, 
o : 

Viyaguri v. Sonamma Boi Ammani (1), followed. 

It would make no difference if the mortgages ob- 
tains & pease for an Ip. 833, œL 1] i 

A sait for possæsion by a mortgagee who 
kabenan the mortgaged property in execution of a 

ree on his mortgage is not governed by Art. 187 
of Sch. 10f the Limitation Act and the is 
not bound to come to Court within 12 years from the 

. date when the judgment-debtor was firat entitled to 
ion [p 833, coL 2. 

Under Art. 137 the e contemplated must be 
taken to bethe sale of the interest possessed,by 
ths judgmenf-debtor referred to in that Artiole. 
[p. 831, col. 1] 

The occasion for the application of Arf. 149 does 
not arise when, upon the facts proved or admitted, 

ion could not possibly have occurred beyond 
Y years ofthe institution of the suit. [p. 834, coL 
] 


Adverse possession impliea that the person against 
whom adverse possession is sxsroihod , iB & perBon 
who is entitled to demand possession at the moment 
adverse possession begins. [p. 833, col 1.] 

'  Beeond appeal against a decree of the 
Oourt of the Additional Subordinate Judge, 
Tanjore, in A. 8. Nos, 95-and 96 of 1920 
against the decree of the District Munsif, 
Tiruvadi. 

Mr. K. V. Krishnaswami Iyer, for the 
AME 

r. T. R. Venkatarama Sastri, for the. Re- 
.BSpondent. ' 

JUDGMENT.—This is an appeal 
against the judgment of the Acting Sub- 
ordinate Judge of Tanjore who reyersed the 
decision of the District Munsif of Tiruvadi 
on the question of lirhitation and remanded 
the suit for disposal on the other issues 
raised in the case, 

The main facts necessary for determinin 
the issue of limitation may be briefly stated. 
The kudivaram rights in the properties to 
which this suit relates belonged to one 
Bama Rao and were sold for arrears of rent 
due by hinito the Palace Estate and were 
purchased by one Maria Pillai on 1st March, 
1895, to whom the Palace Estate granted a 

tta. Maria Pillai, on Ist January, 1897, 
Éy olek the properties to one Nethar 

Bibi who filed O. B. No. 400 of 1902 and 
obtained a decree. She assigned the decree 
to one Thiyagaraja Pillai and he in erecu- 


tion of the decree purchased the properties 


. on 5th September, 1908, and obtained 
.symbplical possession of them on 27th 
August, #907. Thiyagaraja Pillai is the 


plaintif. ip the present suit which waa filed . 


* on 4th September, 1018. 
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The Palace Estate, the defendant, has 
Bet up the plea that the suit is barred by 
limitation. One Kalki Ramachandra Rao 
obtained symbolical possession of the pro- 
perties in execution of the decree in O. B. 
No. 15 of 1893 of the Tanjore Sub-Court 
ang the Palace Estate purchased the pro- 
perties in 1905 for arrears of rent payable 
to it by the said Ramachandra Rao. : 

The Subordinate Judge says in his judg- 
ment: “It is not sara or proved by the 
defendant that somebody else was in pos- 
session on the date of the mortgage or 
that Maria Pillai had no title to mortgage 
on that date.” Maria Pillai was; therefore, 
not only the owner of the properties on the 
date of the mortgage but no one other than 
himself was in possession of the properties 
on that date. The Subordinate Jüdge also 
finds that the title of the Palace Estate 
arose only on 22nd May, 1905, and it is to be 
presumed that the Palace Estate did not 
claim to have been in possession ofthe . 
properties previous to 22nd May 1905. The 
defendant was thus in adverse possession 
of the estate from 22nd May, I905, to 4th 
September, 1918, the date of the suit. The 
question to be determined is, whether the 
possession of the Palace Estate for over 12 
years before the suit which admittedly is 
adverse to the mortgagor is also adverse to 
the mortgagee or Thiyagaraja Pillai who got 
the assignment of the decree from the 
mortgages and became the purchaser of the 
properties. The Subordinate Judge relying 
on Viyapuri v.Sonamma Boi Ammani (1), 
held that any adverse posseesion against 
the mortgagor would not operate to the 
prejudice of the mortgagee and that the 
rights of the plaintiff (purchaser) would 
not be affected. We are of opinion that 
the Subordinate Judge's decision is correct. 
Viyapuri v. Sonamma Boi Ammani (1) is 
an authority for the proposition that the 
mortgage being simple, a trespasser's ad- 
verse possession which commences after the 
date of the hypothecation is not a bar to 
the mortgagee's right to recover, the land. 
After areview ofseveral casea bearing upon 
the‘subject, the learned Judges came to the 
conclusion that the trespasser's possession 
which isadverse to the mor or cannot 
affect the rights of the simple mortgagee 
and that it would be unreasonable to hold 
that the mortgagee's rights are extinguished 


(1) 31 Ind Cas. 413; 39 M. 811; 29 M. L. J, 045; 3 
L ee 18 M. L. T, 436; (1915) M. W, N. 097 
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by the extinction of the mortgagor's title 
by 12 years’ adverse possession before the 
mortgagee is in a position to protect his 
rights. The reason for holding that the 
simple mortgagee is not affected is that he 
is not entitled to the possession of the pro- 
perty. That this is the principle underly- 
ing the decision appears from each one of 
the judgments delivered in the case. In 
view of the fact that the matter is conclud- 
ed by the authority of the Full Bench 
ruling above referred to, we think it un- 
necessary to discuss the other cases that 
have been cited before us. It is sufficient 
to say that this question was fully con- 
sidered by the Calcutta High Oourt in 
Priya Sakhi Debi v. Bireshwar Samanta (2), 
where Sanderson, O. J., and Mookerji, J., 
adopt the view enunciated in Viyapuri v. 
Sonamma Boi Ammani (1) They had to 
deal with the question whether adverse pos- 
session &gainst the mortgagor would affect 
the mortgagee. At page 433*, Sanderson, 
O. J., says: "In my judgment adverse pos- 
session implies that the person against 
whom adverse possession is exercised, isa 
person who is entitled to demand possession 
at the moment adverse possession begins.” 
The mortgage in this case being & 
simple mortgage, the mortgagee was not 
entitled to demand possession of the pro- 
` perty at the time the defendant No. 3 went 
into possession in 1882, and indeed the 
plaintiff has never yet become so entitled. 
Consequently, in my judgment, Art. 144, 
even if applicable, will not avail the de- 
fendant No. 3 to dispute the plaintiff's 
claim. Mr. K. V. Krishnaswami Aiyar on 
bahalf of the appellant contended before us 
that the adverse possession of the trespas- 
ser would not affect the mortgagee only so 
long as he was a mere mortgagee but that 
he would be affected the moment he obtain- 
ed. a decree for sale. We are unable to 
follow this argument because the protec- 
tion afforded to the mortgagee was owing 
to the fact that he was not entitled to the 
possession of the property and the mort- 
gagee's position in this respect is not im- 
proved by his obtaining & deoree for sale. 
The learned Vakil referred us to various 
eases for the purpose of establishing that, 
when a mortgagee obtains a decree, his 
rights under the decree would supersede 
hi8 rights under the mortgage. We do not 


(2) 37 Ind, Cue. 277; 44 O. 425; 21 0, W. M. 177; 


2160 L. J: 212. 
* Pago of 44 0 — 
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think that these cases have any bearing 
upon the question at issue, and following 
Viyapuri v. Sonamma Boi Ammani (1), we 
hold that the rights ofthe plaintiff (pur- 
chaser) were not barred by the adverse 
possession of the Palace Estate which 
commenced subsequent to the mortgage in 
favour of Nathar Bibi. In this view the 
claim of the plaintiff has not become barred 
under Art. 144 ofthe Limitation Act. 

It has next been argued by the learned 
Vakil for the appellant that the Article 
applicable to & suit of this nature ig Art, 187 
of the Limitation Act. He contends that 
this being a suit bya purchaser at a sale 
in execution of a decree, the Purchaser ia 
bound to come to Oourt within 12 years 
from the date when the judgment-debtor ia 
first entitled to possession; and that Art. 187 
interms applies, and, therefore, recourse 
should not be had to Art. 144. What ia 
the result of holding that Art. 187 applies? 
Although as has been pointed out above, the 
rights of the mortgagee are not extinguish- 
ed by any adverse possession against his 
mortgagor, time against the purchaser 
under Art. 137 isto be computed from the 
date the judgment-debtor is first entitled to 
possession; that is,a purchaser will ba 
precisely under the same disability as the 
mortgagor. The right conceded to the 
mortgagee turns out to be illusory and the 
trespasser who could not set up his adverse 
possession against the mortgagee becomes 
enabled to set it up against the purchaser 
at the execution sale. We may take two 
illustrations to elucidate this point. Letug 
suppose that a mortgage is executed in 1880 . 
and the suit upon the mortgage ia brought 
in 1890 which is in time under Art. 132, 
We shall assume that the suit is finally 
decided in 1903. The propag is brought 
to sale and purchased in 1804. In the 
meantime, a trespasser takes possession of 
the property in 1891 and cpmpletes 12 
years’ adverse possession by 1903. The 
purchaser sues in 1904. If we accept the 
contention of the learned Vakil for the’ 
appellant the mortgagor being first entitl- 
ed to possession in 1891, the purchaser's 
suit filed in 1904 is liable to be dismiss. 
ed under Art. 137. In the case above’ 
stated, if the mortgagee himself becomes 
the purchaser, the purchase gonfers upon 
him no ns whatsoever, whereas it iH 
conceded that as mortgagee be had the 
right to proceed against the préperty.. 
The second illustration ia thie, The: 
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mortgage is in 1880. The adverse posses- 
sion of the trespasser commences in 1881. 
The mortgagee files a suit upon the mort- 
gage in 1892 and his suit is in time under 
Art. 132. He obtains a decree in 18%, 
himself purchases the property and files a 
suit immediately for possession against the 
trespasser. If the view pressed upon us 
regarding the effect to be given to Art, 137 
ig correct, the suit would be barred as the 
same was filed more than 12 years since the 
judgment-debtor was first entitled to posses- 
gion, that is 1881. 

It will be noticed that Art. 136 refers to 
a suit by a purchaser at a private sale and 
the time is to`be reckoned from the date 
when the vendor is first entitled to possee- 
gion. The sale under Art. 136 is a sale 
ofthe interest possessed by the vendor. 
Similarly under Art. 137, the sale con- 
templated must be taken to be the sale of 
the interest posseased by the judgment- 
debtor referred to in that Article. Does the 
purchaser ata sale held in execution ofa 
mortgage-decree obtain merely the inter- 
est ofthe judgment-debtor? The answer 
is obviously “No.” The interest that the 
purchaser acquires is certainly more than 
merely the interest of the judgment-debtor 
though it is not necessary for us to define 
the exact nature of the interest acquired 
by him. We would, therefore, hold that 
Art. 137 does not apply to purchasers at 
sales held in execution of mortgage-decrees. 
We consider that this is the only reagon- 
able construction of Art. 137. 

We may once again advert to Viyapurt 
v. Sonamma Bot Ammani (1). The facts of 
that case, as appear from the report, are 
these: One Solomon Thenkondan hypothe- 
cated certain lands to one Jatho Rao Sahib 
on 28th August, 1878. The defendants’ 
adveree possession began jn 1590. In, 18900 
the suit was brought on the hypotheca- 
fion bond by the mortgagee, anda decree 
for sale was Óbtained by him on 27th No- 
vember, 1900. In execution of the said 
decree, the hypothecated lands were sold 
and the decree-holder’s widow, the plaintiff, 
purchased the lands on 31st October, 1906, 
and obtained the sale certificate on lat 
December, 1906. She;instituted the guit in 
the year 1910. It will be seen that adverse 
possession commenced subsequent to the 
date of the mortgage, the 28th August, 
1878. The suit was instituted about 20 
years aftereadverse possession began. If, 
fheréfore, Art. 187 was applied, the plaint- 
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iff'8 suit should have been dismissed. As 
a matter of fact, it was held by the 
Full Bench that the possession of the 
trespasser was not adverse tothe mort- 
gageo and the result was that the 
suit was held to bein time. It is notice 
able that it was not argued on behalf of 
the defendant in that casethat Art. 137 
applied, although if, as a matter of fact, 
the said Article was applied, the result of 
the case would have been different. We 
are not prepared to say that it was due to 
a mere oversight. that reference was not 
made to Art. 137. On the contrary we 
believe that Art. 137 was not referred to 
ve it was thought clearly inappli- 
cable. . g 


It is necessary to deal with another con- 
tention of the appellant. He says that the 
plaintiff put forward a speciflo case of 
having obtained possession in 1907 and 
having been dispossessed in 1908, and that 
the plaintiff's suit should fail because he 
was unable to make out the case set up by 
him. The appellant's Vakil argues that 
Art. 142 is the Article applicable. Assum- 
ing for a moment that the plaintiff came 
with & specific case of dispossession under 
Art. 142 and that hia allegation in that 
behalf was disbelieved by the Court, does 
it follow that the plaintiff's suit should be 
dismissed on that ground? Ez hypothesi his 
right to sue accrued only on the 5th Sep- 
tember 1906. 1f he instituted the suit with- 
in 12 years from that date, we see no 
ground for dismissing his suit on the 
score that he alleged that he obtained 
possession on a subsequent date and was 
dispossessed by the defendant, The plaint- 
iff is entitled to say that the allegation re- 
lating to his possession and dispossession 
may be treated as superfluous and that he 
may be allowed to rest his case upon the_ 
footing that his suit is within 12 years of 
the accrual of his right, The occasion 
for the application of Art. 142 does not 
arise when, upon the facts proved or ad- 
mitted, dispossession could not possibly 
have occurred beyond 12 years of the in- 
stitution of the suit. The plaintiff could 
have obtained possession, if at all, only 
after his purchase on the 5th Beptember, 
1906, which falls within 12 years from the 
date of his suit. In our opinion, therefore, 
Art. 142 is inapplicable. 


For these reasons we agree with the Bub- 
ordinate Judge that the suit is not barred 
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by limitation, and would dismiss the appeal 
with costs. 
Appeal No. 83 of 1921 is also dismissed 
with costs, 
V. N. Y. Appeals dismissed. . 


— 
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T Sy Poe A of right. 


all such kindred as 
are entitled to contest it, € «, of all the rev 
Hove peering on the date of the transaction. [p. 837, 


circumstances cannot be y 
in deptying the non-consenting rever- 


the statutory period prescribed by law for the enforce- 
ment of his rights. "|p. 837, coL 2] 
Appeal against a decree of the District 
Judge, Hoshangabad, dated the 26th April, 
1923, in Civil Appeal No. 82 of 1993. - 
Bir B. K. Bose, for the Appellants. 
Mr. M. R. Bobde, for the pondent. 


‘JUDGMENT.—One Budhu was the 
owner ofthe property in dispute. He died 
several years ago leaving behind three sons 
Mukunda, Munda, Lilloo, The sons separat- 
ed and the property in suit fell to the share 
of Mukunda on whose death his son Sitaram 
succeeded to the inheritance. Sitaram diedin 
1865 leaving behind two widows Musammat 
Bodha and Mankuriya. Musammat Bodha 
subsequently died and thus Mankuriya was 
the sole surviving widow in whom the whole 
inheritance vested. She died in 1990. At 
her death plaintiffs Nos, 3 to 12 became the 
actual reversioners to the estate, They 
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have brought this suit to recover possession 
of the property from the defendant's alie- 
nees who foreclosed the same in 1900 Exs. 


D-1 and 2 on the basis of à mor deed 
of 1896, Ex. P-10, which is challenged on the 
ty. Plaintiffa 


ground of want of legal necessi 
os. 1 and 2 have joined in the sale as 
assignees of a moiety from the rest of the 
plaintiffs. 'The defence is that the mort- 
gage was supported by legal necessity and 
was further consented to by one Keshao the 
father of plaintiff No. 12, and that plaintiff 
No. 12 was estopped from asserting his 
claim to avoid the mortgage owing to his 
father’s consent. As to the rest of the 
plaintiffs, their right to sue was denied on 
the ground that they were not the reversion- 
ary heirsof Mukunda. As many as 15 issues 
were framed on 9th September, 1922, by 


.Mr. Ohoubal, Sub-Judge and Mr. Mohgaon- 


kar added one more issue No. 16. The 
latter Judge tried the cage and' dismissed 
the suit holding that plaintiffs had no right 
to recover the property 88 the mortgsge 
was for legal necessity and the consent of 
Keehao was binding on his son plaintiff 
No. 12 and showed that the transaction was 
unimpeachable as a whole at the instance 
of the rest of the plaintiffs Nos. 8 to 11, 
even though they had proved their rela- 
tionship and rights as reversioners of Bita- 
ram's estate. The first Court's findings on 
the question of legal necessity are princi- 
pally incorporated in para. 18 of a ka 
ment wherein the decision on Issues Nos. 8, 
9 and 10 which deal with that question is 
given. Against this dismissal of the suit, 
the plaintiffs filed an appeal to the lower 
Appellate Court, but that Court recorded a 
final judgment endorsing the view of the 
lower Court and ultimately dismissed the 


appeal. Hence this second appeal by the. 


plaintiffs. ~ 

I think this appeal mustsucceed. An 
examination of the pleadings of the parties 
discloses that the defendants had gone to 
the length of denying the relationship 
of plaintifs Nos. 3 to 10 with Sitaram 
the deceased husband of Mankuriya 
the alienor. Both Courts have concur- 
rently held that they have established 
their genealogical tree and that they are 
the nearest reversioners to the estate. One 
of the sons of Keshao had not joined the 
suit. The suit was, therefore, confirmed 
to the 6/7th share out of the 8 nnas share 
of the village and 1/2 the erftire fielde. 

About the year 1873 Mankuriya sold 
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away half the village forno legal-neces 
sity. She had also turned out unchaste and, 
` therefore, the then existing five reversion- 
‘ary heirs—Nandram, Soma, Pandamsing, 
“Bhiam, and Keshao instituted two suits Nos. 
16011873 and 13 of 1876 respectively against 
'Mankuriya and against Mankuriya and her 
‘alienees Anna and Fadali, Ex. P-2. 
‘The grandsons of Soma and the sons of the 
“rest of the plaintiffs to those suits are 
parties to this suit. The first was & suit 
for possession on the ground of her unchas- 
tity and the second was for avoiding the 
sale. The firat claim was dismissed Ex- 
P-1, whereas in the other suis a decree 
‘declaring the ealienation by way of sale 
void beyond Mankuriya’s lifetime was 
Ten Ex. P-2. The appeal preferred 

y the alienees against the decree in Suit 
No. 130f1876 San an 
1876, Ex. P-3. 

Thereafter 20 years elapsed and the widow 
again alienated the remaining moiety of 
‘the village by mortgaging the same to 
defendant No.1’s Buaband Matandin. The 
.&bsolute occupancy fields were also com- 
prised in the mortgage. The specific 
‘allegationa on which the defence of 
‘le necessity was based were that the 
‘money was wanted for payment of .revenue 
and rent, and for cultivation and purchase 
‘ef bullocks. The mortgage was, therefore, 
‘anid to be binding on the reversioners if 
‘any and so far as plaintiff No. 12 Ram- 
“prasad was concerned, it was contended 
‘that his father Keshao’s consent bound him 
‘and disentitled him from claiming to 
‘assert his reversionary right to the pro- 
perty in suit. My object in setting out 
these pleas of legal necessity and consent 
is to show that they have absolutely no 
‘reference to the grounds on which the 
‘Courts below have passed their findings as 
io the binding character of the mortgage. 
. The defendants haying denied the relation- 
‘ship ofthe plaifitifis Nos. 3 to 10it did 
not lie in their mouth to aesert that they 
by their silence and long inaction acquiesc- 
ed in the transaction of mortgege and 
must, therefore, be presumed to have im- 
pliedly assented to it. There is also no 
manter of a suggestion even that the pur- 
poses for which the defendants now allege 
the debt was incurred were then disclosed, 
but were omitted*from the mortgage-deed 
either inadvertently or through mistake, 
The husbdánd qf Mankuriya had died in 
1865 and the mortgage in suit was exceut- 


x 


isaed on 29th August, 
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ed in 1896, i. e, nearly 31 years after the 
husband's death and there is not & shred of 
&ny plea or proof that the husband had 
left any debts to pay or that the widow had 
continued the husband's borrowings for any 
purposes of legal necessity. The justify- 
ing cause for the mortgage had, therefore, 
to be found out on the state of affairs 
existing in 1896 and not with reference to 
the conditions obtaining in Sitaram’s life- 
time prior to 1865, or be supplemented 
by or interpreted with reference to the 
estate of inaction on plaintiffs part (as 
contrasted with the activity of their prede- 
cessors-in-interest in 1873-76), since 1900 
when the mortgagee entered into possession. 
And still the Courts below have based 
their decisions on these extraneous and 
remote circumstances which in the state of 
the pleadings can have absolutely no 


bearing on the merits of the plaintiffs’ case, 


but are absolutely outside the pale of legal 
proof of legal necessity. : 

In para. 18 of the trial Court's judg- 
ment four main circumstances were relied 
on tosupport the finding of legal necessity, 
2 the coneurrence of Keshao one of the 
plaintiffs in the suit of 1876 coupled with 
the factthat he wasa co-defendant in the 
mortgage-suit, was said to have raised a 
very strong presumption that the mortgage 
was for purposes binding on the rever- 
sioners; (ti) the fact that the other rever- 
Bioners did not aue for declaration as they: 
did in the case of the alienation of 1873 
also was said to have supported the pre- 
sumption; (itt) that besides this presump- 
tion there was some evidence on record 
from which it might be gathered that there’ 
was necessity for the mortgage; amongst 
such evidence it appears the Sub-Judge 
relied on an inference drawn from the 
circumstance that Sitaram used to.borrow 
loans carrying interest at Re. 1 or Rs. 1-8 
per cent. per mensem during- his lifetime 
when he held the whole property that the 
income was insufficient to meet expenses, 
much more so would be the case when 
the widow had only half the village and, 
lands after the alienation of 1873 and, 
therefore, concluded that “it was probable 
that there may be necessity for the mort- 
gage in 1896." He also took stock of the 
plaintiffs’ rebutting evidence and finding 
that there was none held that the mortgage 
fue the decree was binding on the plaint- 

8. 

. Bince there very conclusions have been, 
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ractically confirmed by the lower Appel- 

ate Oourt the learned Advooste levelled 
his attack against them. I, therefore, pro- 
ceed to consider them. 

Every one of the facts relied on by the 
Oourts below is hardly sufficient to give 
rise to the conclusion of the existence of 
legal necessity for the mortgage whether 
you, consider it singly or all of them ool- 
Isctively. The concurrence of one of seve- 
ral peraons could not take the place of con- 
aurrenoe of all such persons as are intereat- 
éd in quarrelling with the transaction as 
repeatedly held by their Lordships of the 
Privy Council in Debi Prosad Chowdhry v. 
Golad Bhagat (1), accepted as‘ good law in 
Rangasam: Gounden v. Nachiappa Gounden 
(2. The assent of the kindred must be of 
all those who at the time constitute the 
reversion. In short, if the assent is to take 
the place or dispense with proof of legal 
necessity in support of the transaction, it 
necessarily follows it must be the collective 
assent of all such kindred as are entitled to 
contest it. Theconsent to be evidence of 
propriety must, therefore, be the consent of 
all the then existing reversionary heirs. 
If such consent is not secured but only a 
fractional body of reveraioners showa its 
concurrence, the necessary legitimate infer- 
ence is that the assent miy, according to 
the circumstances of the particular case, 
give rise toa very weak presumption and 
may not lighten the burden of proving 
legal necessity. In short, the assent affects 
the quantum of proof needed, and does 
not dispense with it altogether if it is not 
of the whole body of reversioners, to support 
the transaction on the ground of legal 
neosesity. The learned Advocate argued 
that the assent of one is no evidence against 
th3 non assenting reversionera and, there- 
fore, the finding may be ignored as based 
on no evidence. This may be a plausible 
argument in an extreme case but I do not 
think I can subscribe to such a broad pro- 
position as that. What degree of weight is 
to be attached tosuch assent must alwaya 
vary according to the circumstances of each 
cass. It cannot be altogether ignored but 
must have its due weight in the scale of 
preponderance of evidence. I cannot, how- 

(1) 19 Ind. Cas. 273; 400 721; 17 O. W. N. 701; 17 
O. L. J. 499. 

(3) 50 Ind. Oas. 403; 42 M. 583 at p 538; 33 M. L. 
J. 493; 17 A. L. J. 536; 29 O. L.J 539; 21 Bom. L. 
R. 610, 25 O. W. N. 777; (1919) M. W. N 202,36 M. 
L. T.5; 10 L. W.105; 48 I. A 725; L U, P. L. R. 
(P. 0) 68 (P. OJ. 
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ever, help remarking that if it be unsup- 
ported by any other circumstances, it may 
not be quite safe to rely upon such a flimsy 
basis to deprive the actual reversioners of 
their inheritance. The first circumstance 
it will thus be seen does not altogether 
debar the plaintiffs from suing for relief. 

As to the second circumstance, namely, the 
inaction of plaintiffs since 1900 when the 
mortgages entered into possession as con- 
trasted with the activity of their pre- 
deoessors in 1873-76. Suffice it to say it 
is one of the weakest arguments that one 
comes across. The lady survived the fore- 
closure for 20 yeara and the plaintiffs were 
helpless, they could not do anything during 
her lifetime beyond getting the mortgage 
or the foreclosure decree inoperative be-. 
yond the lifetime ofthe widow. But the 
lower Oourts themselves admit that 
they were not bound to aue. If this was ao, 
then from a failure to doan act which one 
is under no legal obligation to perform no 
legal inference of waiver or abandonment 
of his rights can be drawn against a claim- 
ant who remained inactive fora time short 
of the statutory period prescribed by law 
for the enforcement of his rights. More- 
over, there is yet no law which says that 
a- Hindu widow'salienation if not impeach- 
ed by a suit within six yeara of its execution 
will bind the presumptive or even the 
actaal reveraioner. The law cannot beso 
unjust ‘to expectant heirs. The word 
‘obligation’ as definedin the Specific Relief 
Act connotes a legal duty to do or not to 
docertain thin The mere circumstance 
that their predecessors were very active 
in 1873 76 affords no justification for draw- 
ing the conclusion that plaintiffs lost their 
rights by their inaction, or that the so- 
called presumption raised by the consent 
of a single reversioner gains any strength 
so as to disentitle the actual reversioners 
from asserting their legal rights when 
the right moment arrives. 

The third circumstance is as weak as the 
yest because of the non-specification ofthe 
so called other evidence, for which I seagch- 
ed in vain throughout the record. The mere 
circumstance that the husband had during 
his lifetime borrowed on 2 of 3 occasions 
loans at Re. L or Rs, 1-8 percent. per mensem 
would not lend any support to the mort- 

age by his widow 31 yeara after his death. 
‘he husband may have had. some urgent 
need for those borrowings. It is not the 


: defendant's case that the husband left any ; 
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debts which the widow had to liquidate 
And that her income which she reduced by 
her own improper action of alienating half 
the estate in 1873, was insufficient to meet 
her d and, therefore, she was required 


to borrow money on the security of the 
moiety left with her. Thereis absolutely 
no reliable proof on record to prove the 


urposes for which the money was alleged to 

ave been borrowed. Had there been some 
recitals in the mortgage-deed, Ex. P-10, as 
to these purposes there would have been 
some justification to supply the missing 
linke which time had obliterated as con- 
templated by the Privy Oouncil decisions 
bearing on the point in Chintamanibhatla 
Venkata Reddi Pantulugaru v. Rant Saheba 
, of Wadhwan (3) but there is none. 

Where the party on whom the burden lay 
had failed to give any prima facie good 
evidence which would show that there must 
have existed legal necessity to borrow on 
a mortgage of the property, I cannot under- 
stand how the party impeaching the aliena- 
tion could be blamed for not finding any 
evidence.to prove want of legal necessity. 
The case been decided on wrong 
principles, and the alienation must, there- 
fore, be set aside. 

In this state of the fact, I am not pre- 
pared to give to the alienee the benefit 
of the very very weak circumstance of 
consent by one of several reversioners 80 
as to override the plaintiffs’ right to succeed 
to the estate after the death ofthe alienor. 
To accept such consent as ample proof of 
legal necessity is to enable one of several 
. persons entitled to contest an alienation to 
sign away behind their back the righte of 
the rest of the body of reversioners in spite 
of the fact that ‘they never actively 
encouraged the alienee to enter into the 
transaction, or affirmed the same in sucha 
manner as to lead him to the belief that 
this had been rendered secure against all 
future attack when the succession could 
open outon the widow's death by the con- 
sent of one of them. This clearly estab- 
lishes that the alienation does not bind the 
plaintiffs Nos. 3 to llon any account. 

The only point now remains is whether 
Keshao's consen precludes his son from 
suing toclaim the inheritance. Since one 
reversioner does not claim through another, 


Quis 55 ind. Cas 538; 48 M. 541 at p. 545; 38 M. L. 
J. 393; W. 4h1; 18 A. L. J. 387: (1920) M. W. N, 
$e Bo ae POEL 
LA. 6; 38 ML, T, 457 (P. O) s 
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and the estoppel by consent raises only 
8 personal bar against the consenting party 
and since that Tar has died with the 
death of Keshao and cannot survive as 
against his sons who get the estate in their 
own right, I ses no valid reason for hold- 
ing plaintiff No. 12 disentitled to claim 
the relief of possession proportionate to 
his share. There is ample authority for 
this view which needs no specific mention 
as the proposition is so very plain and 
obvious. I, therefore,uphold his claim as 
well, 

The appeal, therefore, succeeda and the 


decrees of the Courts below are reversed : 


and the plaintiffs’ claim is decreed with 
costs agáinst the defendant-reepondent who 
will pay the costs of both parties in all the 
three Oourta. 

G. R. D. 


ANA Appeal allowed, 
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Hzecuiton sale—Sals certificate, construction of— 
Language plain and wmambiguous—Ezirinsic evi- 


ferring to ari o 
whether confined to 
law and faet. 

Oertifülcates of sale are documents of title which 
ought not to be lightly regarded or loosely construed. 
[p. 841, col. 1; p. 845, col. 2.) 

Where a sale certificate is as and unambiguous 
the Court is bound to give effect to its plain meaning 
as itap on its face. and should not embark on 
an enquiry as to what was intended to be sold or 
what could hare been sold or what must be deemed 
to have been sold by reference to other documenta, 
and surrounding circumstances. [p 845, ool 2] 

The fact that a Hindu son can im the father's 
sale as not binding on him should not be held to 

ve him a right to insist upon the Oourt to go 

ehind the clear words of the sale papers and take 
evidence as to whet could have been intended by the: 
Judgment debtor- [p 844, col. 1] 
E NG AN ad to- what A tee a 


estion a fact and 
mad without any. 


evadoss, prion a n 
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tonvey it is noba rule of law that he should be con- 
sidered to have conveyed only his or limited 
Interest in the property and not the whole interest in 
it which ha could lawfully deal with. In every case 
it isa matter of construction of the document as to 
what was conveyed by or under it. Ifa Hindu father 
sells family property by private treaty without any 
limitation he convevs the full interest in the property 
and the Court would not be justified in considering 
whether he conveyed the whole interest in the pro- 
porty including that ofhis sons or only his share 
The sons can impeach the father's sale as 
not binding on them in certain circumstances but 
the faot that they may by showing the presence of 
certain circumstances impeach the sale of the family 
property asnot affecting their shares is no ground 
for the Court cu dE 
document of sale and holding that what Yan popo 
ed to be a gale of the whole property kv only E 
of fhe athera alan in it. [p. 840, ool. 
purchaser buys property in 5 agar suc- 
tion he DN. what the Oourt purports to sell and 
when the Court gives him a certificate that the pro- 
party which he buys is sold to him without any 
Miri ah is not open to the Court in a su 
to go behind the sale oertiflonte and say 
that ei purports to have bean conveyed was not 
[r. 840, coL 3] 
ya Patent Appeal against the judg- 
ment of Mr. Justice Spencer. in 8 A. No. 
350 of 1984, dated the 8th October, 1925, 
printed in 94 Ind. Cas. 68, preferred to the 
High Oonrt against the decree of the Court 
of the Subordinate Judge, Kumbakonam, 
in A. S. No. 54 of 1923, preferred against 
that of the Court of the District Munsif, 
Valangiman, in O. 8. No. 11.of 1921. 
Mr. 8. Varadachariar, for the Appellant. 
Mr. K. 8, Jayarama Iyer, for the Re- 


spondenta, 


JUDGMENT. 

Devadoss, J.—The plaintiffs who are 
the song of the 4th defendant have brought 
this guit for partition of their 4/5th share 
of the plaint property on the ground that 
their shares in it were not conveyed to 
the Ist defendant under the sale in exe- 
cution of the decree against their father. 
The District Munsif decreed the plaintiffs 
suit and the lat defendant's appeal to the 
Subordinate Judge's Court was dismissed. 
He preferred a second appeal to the High 
Court and it was dismissed by Spencer, J., 
and he has preferred this Letters Patent 
Appeal against the decision of that learned 
Judge. The lower Courts as well as Spencer, 
J., have on & consideration of the evidence 
inthe case, held that the execution and 
sale did not convey to the appellant the 
interest of the plaintiffs in the suit pro- 


perty and that what was brought by him’ 


was only the share of the 4th defendant. 


The contention of Mr. Varadachariar for 
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the appellant is that where the sale papers 
are unambiguous the Court should give 
effect to their plain meaning as it appears 
on the fase of them and should not take 
evidence in order to ascertain what was 
intended to besold by the execution ore- 
ditor and it is only where the sale papers 
are sambiguous or capable of more than 
one meaning that the Court should asce 
tain what was intended to be and was sol 
by a reference to documents and circum- 
stances connected with the suit, deoree,exe- 
oution proceedings and sale. * 

The prayer in the erecution application 
Er. B-4 is "the plaintiff prays that the im- 
moveable property belonging to aud enjoy- 
ed by the lst defendant herein do 
below be attached.................. ses 
date to be fixed by the Court, that “ths 
property be sold, eto." 

The sale proclamation Ex. B 7 follows the 
description in the execution application and 
contains the clause “the immoveable pro- 
perty described in the schedule hereto was 
ordered to be sold in satisfaction of the said 
decree.” 

The sale certificate Ex. B-8, certifies that 
“the plaintiff, Natesa Pathar, has been de- 
clared the purchaser at a sale by public 
auction on the 9th day of January, 1913, of 
the undermentioned property for Rs. 75 in 
execution of the decree in this suit and 
that the said sale has been duly confirmed 
by this Court." 

These documents show that the property 
as a whole was brought to sale and sold 
and not the share of the 4th defendant 
alone, Is it open to the Court to go behind 
these documents to ascertain what was in- 
tended to be sold ? 

The respondent's contention is that in, 
every case where a decree .is obtained 
against a Hindu father and "family pro- 
perties are brought to sale it is a ques- 
tion of fact to be determined by the Court 
what was the intereat that was sold whe- 
ther it was the interest of the father alone 
or the interest of the fatheras well as of, 
the sons, Where the interest of the father 
alone -is sold or where the interest of the. 
father as well as of the song if sold the, 
question of what was mbended to be sold 
would not arise. It is only in cases where 
family property is sold as belonging, to. 
the father without any limitation the quee- : 
tion of what was intended to.be sold could 
arise. It is not an invariable rule that. 
in all cases where family property is sold, 
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in execution of a decree against the 
father, in asuit by the sons for partition 
of their shares or for a declaration that the 
Bale is not binding on their shares, the Court 
has no option but to enquire into and 
'determine what was tended to be gold 
“after taking such evidence oral and docu- 
mentary as may be brought forward. It 
is against all rules of construction to en- 
quire into what was intended to be con- 
veyed or transferred under a document 
when its terms are clear. The’ capacity 
or the right of the person to transfer or 
convey an interest in the property has 
nothing to do with what he purports to 
‘convey. If he has no right to convey or 
create an interest in property, the transac- 
tion can be impeached as not being invalid. 

Where a person without any limitation 
‘conveys property which he could validly 
convey itis not a ruleof law that he should 
‘be considered to have conveyed only his 
personal or limited interest in the property 
and not the whole interest init which he 
could lawfully deal with. In every case 
it is a matter of construction of the docu- 
ment as to what was conveyed by orunder 
it. Ifa Hindu father: sells family property 
by private treaty without any limitation 
he conveys the full interest in the proper- 
4y.and the Court would not be justified 
in considering whether he conveyed the 
whole interest in the property including 
that of his sons or only his share in it. 
The sons can impeach the father’s sale as 
not binding on them in' certain circum- 
stances but the facts that they may by 
showing the presence of certain circum- 
stances impeach the sale of the family 
property as not affecting their share is nd 
ground for the Court going behind thé 

lain terms of the document of sale and 

olding that what was purported to be a 
sale of the whole property was only a sale 
of the father’s share in it. Oonsiderable 
confusion has arisen in connection with 
the Oourt sales of family property by 
overlooking the distinction between what 
yas sold and the right of the sons toim- 
peach the sale as not binding on their 
shares, The existence of a remedy for the 
sons to reléase their shares from the father's 
alienation is not &'suffoient ground for 
them to insist upon the Court to consider 
in every case where the meaning is clear 
and there is no ambiguity on the face of 
the documents, evidencing the execution 
sale and that what purported to have been 
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conveyad was not really conveyed. 


The Court ehould not lightly overlook 
the terms of the proclamation, the ‘sale 
esrtifioate and the execution application. 


Where a purchaser bays property in 8 


Court auction he buys what the Court 
purports to sell and when the Court gives 


‘him a certificate that the property which 


he buys is sold to him without any limi- 
tation it is not open to the Court in a 


subsequent proceeding to go behind thé 
Bale certificate and say that what purports 


to have been conveyed was not conveyed. 
No doubt, the auction-purchaser buys the 
property subject to the risk of the sale be- 
ing set aside on the ground thet the 
ju gment-debtor had no saleable interest 
in the property either wholly or partially 
but that is no ground for the Oourt to 
take evidence to consider whether what 
purports to be the sale of the whole of 
the property isnota sale of the whole but 
only of a fraction of it. : 

In Ramabhadra Naidu v. Kadiriyasami 
Naicker (1) certain lands which were not 
included in the mortgage were brought 
to sale owing to a wrong description in 
the proclamation of sale that all the pannat 
lands in the possession of the mortgagor 
were to be sold. After the sale was con- 
firmed a suit was brought by: the mort. 
gagor e gon alleging that the pannai landa 

id not belong to the mortgagor, &nd the 
gale of them did not convey any title to the 
vendee. The Subordinste Judge held that 
the defendant (i e. the vendee) bought at 
the sale the pannai lands and that. the 
plaintiff's remedy was only in the execu- 
tion proceedings under s. 47 of the O. P. 
O., aud not by a separate suit. Abdur 
Rahim and Srinivasa Iyengar, JJ, revera- 
ed the decree of the Suberdinats Judge. 

Srinivasa Iyengar, J, who delivered the 
judgment in the case which was concurred 
in by Abdur Rahim, J., observed: 

“I think the sale certificate which pre- 
sumably follows the sale proclamation, 
should, if possible, be construed so as to 
convey only the properties which the Oourt. 
had jurisdiction to sell under the decree. I, 
therefore, come to the conclusion that the 
sale did not include the 226 kulis." : 

On appeal the Privy Council reversed 
the judgment of the High Court and 


(1) 63 Ind Gas, 708; 44 M. 483; (1921) M. W. N. 374; 
14L. W. 1353 U.P. L B. (P. O) 85; $0 M. L. T. 
34; 34 Bom. L. R. 692; A. I. R. 1922 P. O. 353; 48 L. 
A 155 P.O). - ; IK 
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restored that of the Subordinate Judge. 

Lord Bnekmaster observes at page 488:* 

' "It is in their Lordships’ opinion im- 
osaible to construe this sale certificate as 
imiting in any way the extentof the pannai 

lands to which it referred. At the time 
when it was issued, the whole of the lands 
in dispute were in fact in the enjoyment 
of the sons of the mortgagor, who had 
acquired them as his representatives. The 
‘learned Judges of the High Oourt. appear 
to regard the words set out as capable of 
explanation and limitation by a reference 
back to the mortgage itself. But their 
Lordships are unable to accede to this con- 
'tention. There is no ambiguity in the 
"words of the certificate that are capable of 
'explanation by such means, and the object 
of the sale certificate would be defeated 
if it were possible to change ite plain 
meaning by reference to other document. 
"The rights of the mortgagors, however, 
‘need not have been taken away by this fact, 
as they were atliberty to have taken pro- 
eeédings in the suit in order to raise the 
contention that they now put forward under 
8. 47 of the O, P. O., 1908, but this they have 
never done and it is now too late," 
: In that case the sale certificates included 
the whole of the pannai landa belonging 
to and enjoyed by the sons of the lst de- 
fendant who acquired them as the legal 
representatives of the Ist defendant with 
all its privileges and rights attached to 
the zemindari. When the words of the 
. document are clear there should be no ques- 
tion as to what it conveys. Whether it could 
convey & good title is quite a different ques- 
tion. With regard to the contention that 
the general words used in the sale certificate 
must be limited by a reference back to the 
mortgage the noble Lord observes: 

“The sale certificate was in their opinion 
plain, and its meaning was accepted.by 
all parties at the time, showing that even 
if they misunderstood the operation of the 
mortgage they were under no misapprehen- 
sion as to that of the certificate. Oerti- 
ficates of sale are documents of title which 
ought not to be lightly regarded or loosely 
construed. There is full opportunity for 
challenge of all proceedings in the execu- 
tion of mortgage-decree at the time, and 
except in clear cases a purchaser ought 

ot to be harassed in his possession by 
putes arising years after his purchase." 

2 In the present cage there is no ambiguity 

age * * t PLI - E & 7 
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in the salecertificate which certifles that 
the appellant is the purchaser of the under- 
mentioned properties, I think the principle 
of the decision in Ramdbhadra Naidu v. 
Kadiriyasami Naicker (1) applies to the 
present cage. 

As this question of what is sold in exe- 
cution of a decree against a Hindu father 
has been the subject of numerous decisions 
which are not at all reconcilable I shall 
refer to a few of the most important of 
them. 

In Nanomi Babuasin v. Modhun Mohun 
(2) it was held that the judgment-creditor 
who obtains a money-decree only against 
the father could bring to sale the whole of 
the family property and have it sold for 
the father's debts. The sons could bring 
a suit for a declaration that the sale is not 
binding on them and would succeed if they 
show that the debt was contracled for im- 
moral or illegal purposes; and if they fail 
to show that, their suit would be dismissed. 
With reference to the case of Deendyal Lal 
v. Jugdeep Narain Singh (8). 

“Their Lordships donot think that the 
authority of Deendyal’s case (3) bound the 
Court to hold that nothing but Girdhari’s 
co-parcerary interes! passed by the gale. Tf 
his debt was of a nature to support a sale 
of the entirety, he might legally have sold 
it without suit, or the creditor might legal- 
ly procure a sale of it by suit. All the sons 
can claim is that, not being parties to the 
sale of execution proceedings they ought 
not to be barred from trying the fact orthe 
nature of the debt in asuit of their own,” 

Their Lordships farther observe: 

“But if the fact be that the purchaser has 
bargained and paid for the entirety, he 
may clearly defend his title toit upon any 
ground which would have justified a aale 
if the sons had been brought in to oppose 
the execution proceedings.” 

The observation of the Privy Council 
quoted above makes it clear that the 
Oourt.should consider what was sold and 
not what could have been sold. If the 
sale is of the entirety the sons may challefige 
the sale on the ground that the father's 
debt was illegal orimmoral amd the pur. 
chaser could defend his title by showing 
that the debt was not immoral or illegal. 


s 

(3) 18.0. 21; 13 L A. 1; 10 Ind. Jur. 151; 4*Ber. P. 

O. J. 682; 6 Ind. Dec (x. a.) 510 (P. in . 3 

(3) 3 O. 198: 1.0. L. R. 46; 4 LA 4; 3 Bar. P. O. 

J. 180; 5 Sath. P. O. J. 468; 1 Ind. Jur. 604; 1 Ing, 
Dec. (x. s.) 716 (P. O), í ee 
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In Minakshi Nayudu v. Immudi Kanaka 
Ramaya Goundan (4) there was a sale -in 
execution of a decree against the zemindar 
for his debt which purported to comprise 
the whole of the estate in his! zemindart. 
The son brought a suit against the pur- 
chaser making the father a party defend- 
ant to obtain a declaration that the sale 
did not operate as against him nor affected 
his interest in the estate. He failed to 
establish that the debt had been incurred 
for any immoral or illegal purpose. The 
Privy Oouncil held that the impeachment 
of the debt failing, the suit failed; and 
that no partial interest but the whole 
eatate had passed by the sale, the debt 
having been one which the son was bound 
to pay. Their Lordships observe at page 
147*: f 

“Upan the documents their Lordships 
have arrived at the conclusion that the 
Court intended to sell, and that the Court 
did sell, the whole estate &nd not any 

ial interest in it." | 
Paith reference to Hardi Narain Sahu 
v. Ruder Perkash Misser (5) they observe: 

“All the documents showed that the 
Qourt intended to sell and that it did sell 
nothing but the father's share—the share 
and interest that he would take on parti- 
tion, and nothing beyond it—and this 
tribunal in that case puts it entirely upon 
the ground that everything showed that 
the thing sold was ‘whatever rights and 
interesta the said judgment-debtor had 
in the property’ and nothing else." 

In Simbhunath Pande v. Golap Singh (6) 
their Lordships observe that “each case 
must depend upon its own circumstances. 


It appears to their Lordships that in all. 


es, at least the recent cases, the 
a ma has been what the parties con- 
tracted about if there was & conveyance, or 
what the purchaser bad reason to think 
he was buying if there was no conveyance 
but only a sale in execution of a money- 


Ita Hindu father effects a private con- 

vefance of the family property without any 

indication that he conveys only his own 

interest init can the Oourt be asked to 
e. 


4) 12M. 143; 16 L A. 1; 5 Bar. P. O. J. 371; 13 Ind. 


d Das. (x. ») 448 (P. 0). 

6) 100. 626; | A m ; P Jur. 211; 4 Sar. 
.510, 5 . Deo. (N. 8. 

BON ipd In 


iE: [037 
1; 11 dd $11; 55 Bar. 
9 (P. O.). 
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consider whether the sale conveys only the 
interest of the father or the interest of the 
father as well asof the sons? Where the 
vendor does not limit the interest which he 
conveys, it is opposed to all rules of con- 
struction to import into the document what 
it does not contain. The execution sale 
by a Court does not stand on a different 
footing. Ifthe Oourt selling certain pro- 
perty gives a certificate that the property 
is sold without any limitation then it has 
the same effect as a conveyance by a Hindu 
father without any indication of any limita- 
tion of the interest in the property which 
he conveys. 

"In the case of a sale it makes no differ- 
ence whether it waa effected by a convey- 
ance or took place ata Court-auction in exe- 
cution of a decree." Veerabadra Aiyar v. 
Maradaga Nachiar (7). 

Mr. Jayarama Iyer for the respondent 
relies upon Somasundara Avalappa Naicker 
v. Murugappa Chetiyar (8) as authority for 
the position that the sale certificate is not 
conolusive as to what was conveyed under 
it. What is meant by the right, title and 
interest of the defendant has been the sub- 
ject of several decisions and the words 

&ve been construed to be ambiguous. The 
learned Judges remark: 

"Much reliance is placed by the learned 
Pleader for the appellant upon the fact that 
the sale certificate, Ex. XVIII, mentions 
that the right, title and intereet of the 
defendant in this guit in the, zemindari is 
Bold as indicating that only his life-interest 
was Bold. It has been repeatedly pointed 
out that such a description is not inconsist- 
ent in any way with the sale of all the in- 
terest which the debtor had power to dis- 
pose of under given circumstances," 

In s8. 213 of Act VIII of 1859 the expres- 
sion was “right, title and interest of the de- 
fendant." 

In s. 237 of the Code of 1882 the expres- 
Bion was “the judgment-debtor's share or 
interest therein." Practically the same 
expression is repeated in the present Code 
in O. XXI, r. 13 (b) which is as follows: 

“A specification of the judgment-debtor's 
Share orinterest in Buch property to the 
best of the belief of the applicant and so far 
as he has been able to ascertain the same.” 


me Ind. Cas. 1072; 34M 188 at p. 204; (1910) M. 
W. N.199; 9 M. L. T. 325; 21 M. L, J. 330. 

(8) 18 Ind. Cas. 49; 36 M. 395, (1913) M. W. N, 
86; 13 M. L. T. 571; 23 M. L. J, 658. ^ 
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The execution oreditor is bound to specify 
the share or the intereat of the judgment- 
debtor. When the judgment-debtor has 
only a share in the property to be gold his 
share haa to be specified. 

If he has some interest in the property 
less than the full interest that interest has 
to be mentioned. But where the judgment- 
creditor brings the property to sale as that 
of the judgment-debtor without mention- 
ing what his share is or what his interest 
in it is, though he is bound under F law 
to state if he is bringing to sale only his 
interest can it be reasonably contended that 
the judgment-creditor did not bring to 
sale the whole of the property that could 
be sold for the judgment-debt? 

In this case the execution application 
describes the property as inherited and 
enjoyed by the Ist kasek i. €. by the 
father) If the jud itor wanted 
to sell the 1st defen ate "share. he would 
have so mentioned it, for the law doee 
require that he should mention what the 
share or interest of the judgment-debtor 
is that he is bringing to Bale. 

In Muhammad Husain v. Dip Chand (9) 
Bir John Edge, Chief Justice, and Justice 
Tyrell laid down “that the specification re- 
quired by s. 237 of the ©. P. O., of the 
judgment-debtor's share or interest in im- 
moveable property Bought to be attached, 
should state distinctly whether it was the 
judgment-debtor’s undivided share...which 
was sought to be attached and should also 
specify what that family property was." In 
that case they observed at page 192*: 

"We abide by the view expressed in 
effect in the recent Full Bench ruling that 
where there is nothing to show any limi- 
tation of the extent of the interest sold, 
whether the sale took place in execution 
of a decree on a mortgage or in erecution 
of & simple money-decree obtained against 
the father, & member ofthe joint Hindu 
d it may be presumed that the family 

erty and not the mere undivided share 
of otis father was gold." 

“Tf the specification merely referred to 
the judgment-debtor's share and interest 
in what was the family property, we should 
be prepared to hold, unless something to 
the contrary appeared, that the sale was of 
A and interest only and nothing 
in 14 A. 190; A. W. N. (1892) 53; 7 Ind. Dec. (a.a) 
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It is clear, therefore, that where the judg- 
ment-creditor is required by law to do 
something &nd he purposely omits to do 
that thing can it be said that he did not 


'intend to bring to sale the whole of the 


property which could be sold to satisfy the 
decree, 

Itis for this reason that we should not 
go behind the plain meaning of the ex- 
pression used in the sale papers in order 
to ascertain what the judgment-creditor 
could have intended or should have intend- 
ed in bringing the property to aale. 

In Veerabadra | Aiyar v. *Maradaga 
Nachtar (7) the learned Judges observe at 
page 206*: 

“The sale certificate is, no doubt, the most 
important document a8 the instrument con- 
ferring title but is not conclusive." 

They go to state what documents and 
what circumstances should be considered 
in an enquiry as to what was intended to 
be sold. Tne question is not whether the 
sale certificate is conclusive but whether 
the plaintiffs in such a case asthis could 
insist upon the Oourt going behind the 
clear words of the sale certificate. The 
above observation of the learned Judges 
is opposed to the recent decision of the 
Privy Oouncil in Ramabhadra Naidu v, 
Kadiriyasami Naicker (1). Somasundara 
Avalappa Naicker v. Murugappa Cheti- 
yar. (8) is not of much help to the 
respondent. As already observed it only 
refers to the ambiguous nature of the 
expression "right, title and intereat of the 
defendant." 

It is unnecessary to discuss at length 
the cases in Umbica Prosad Tewary v. Ram 
Sahay Lall (10) and Mahabir Pershad v. 
Moheswar Nath Sahai (11). The expression 
'right, title and interest of the judgment- 
debtor' has, as already oe et: given rise 
to many decisions as to what it meant, 
Under the present O. P. O. there cannot . 
be that ambiguity for it is the duty of 
the execution creditor to specify the share 
or interest of the judgment-debtor and 
where he does not s or limit the, 
right of the judguene depior Y but bringe 
the whole of the property to sale the pro- 
perty sold is the whole of {he* property 
which the judgment-debtor could convey. 

After an anxious consideration of the 

Le aor os L. R. 505; 7-Inde Jur. 79; 4 


d. Dec. (N. s. 
LOT B ATL A 1; 5 Bar. Prd. J. 489; 8 
ron t 





bit 
Ihave no hesitation in holdin that 
the faot that the sons could impeach the 


'a gale as not binding on them should 
e de hel! to give them a right to insist 
upon the Court to go behind the clear 
words of the sale papers and take evidence 
as to what could have been intended by the 
judgment-debtor. l 
In this view it is unnecepsary to consider 
whether in this case there are circumstances 
which could justify the Court in coming 
to the conclusion that the sons shares were 
not sold. f it is necessary to reoord a 
finding on that point I would with due 
respect to the learned J aS. who desided 
the second appeal differ from the con- 
clusion arrived at by him. The plaintiff 
who made the minor sons parties to the 
suit gave them up as he found some diffi- 
culty in getting & guardian appointed as 
the father refused to act as their guardian. 
The expression ‘belonging to and enjoyed 
by the let defendant’ in Ex B-4 does not 
militate against the intention of the judg- 
ment-creditor to bring the whole of the 
i rope to Bale. ; 
x55. OE esttled that a creditor who 
obtains a money-decree against a Hindu 
father can have the whole of the family 
property including ihe shares of the sons, 
gold to satisfy his debt and the sons can 
impeach the sale on the ground that the 
debt was illegal or immoral. The other 
circumstances relied upon by the learned 
Judge are not such as to justify the in- 
ference that only the father’s share was 
E the result the Letters Patent Appeal is 
allowed and the DUM s suit is dismissed 
ith costs throughout. NE. 
li Sundaram Chetty, J.—In this ap- 
eal, the main question for consideration 
j^ whether the Ist defendant (appellant) 
purchased in the auction sale held in execu- 
tion of the decree in B. 0, No, 1165 of 
1908 on the file of the Sub Court of 
Kumbakonam the ‘individual interest of 
the jadgment-debtor, or the entire interest 
«f the judgment-debtor and his undivided 
gong, in respect of the properties specified 
in the sale roclamation and sale certificate 
This is doubMess a mixed question of law 
and fact. It has béen decided against the 
appellant by the trial Court, as well as 
bythe first and second Appellate Courts. 
the thnee Courts have held, that what 


as sold in Gourt-auction must be deemed- 


to be the father’s individual interest only. 
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This conclusion has been arrived at, on a 
consideration of all the surrounding cir- 
cumstances coupled with the recitals in the 
sale certificate, which have all along been 
taken into consideration in deciding a 
dispute of this kind, as would appear from 
a series of Judicial decisions. Nanomi 
Babuasin v. Modhun Mohun (2), Simbhu- 
nath Pande v. Golap Sing (6), Mahabir 
Pershad v.: Mohegwar Nath Sahai (11), 
Veerabadra Atyar v. Maradaga Nachiar (7), 
and Somasundara  Avalappa Naicker v, 
Murugappa Chettiyar (8). 

The result of the examination of the 
question from those standpoints has been 
stated by the learned Judge, who decided 
thesecond appeal, and I cannot do better 
than to quote his own words:—"In the 
present case, these are the following signifi- 
cant facts. At the trial of the suit, the 
defendants (sons) were exonerated as no 

uardian was appointed to represent them. 

he decree directed payment of Rs. 110 by 
the lst defendant alone. In the petition for 
transmitting the decree for execution it 
was noted that the defendants Nos. 2 to 5 
had been exonerated and that no relief 
was asked against them. Inthe execution 
petition, this fact was repeated and the 
prayer was for attachment of the immove- 
able property belonging to and enjoyed by 
the lst defendant. In the sale proclama- 
tion the interest of the judgment-debtor 
was described as certain survey numbers 
inherited and enjoyed by the Ist defendant, 
The sale certificate also contained a note 
that the defendants Nos. 2 to 5 had been 
exonerated, and the Subordinate Judge also 
relied on the fact that the property was 
bought for Rs. 75 which is much below 
its value even after allowing for the en- 
cumbrance.” 

The contention put forward by the 
learned Vakil for the appellant is, that the 
question should be decided solely on the 
construction of the sale certificate, which is 
the document of title, and unless the words 
of conveyance therein found are ambiguous 
so as to create a doubt whether the interest 
of the father alone or the entire interest of 
the father and his Bons was sold, no evi 
dence furnished by the surrounding cir- 
cumstances should be considered in deter- 
mining the question. 

This contention appears to be correct, 
It has to be seen whether the sale certifi- 


cate in this case (Ex. B 8) is so clear and: 


unambiguous as to make the consideration 


# 
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of the surrounding circumstances unneces- 
sary and improper. The sale certificate 
gives the suit number, and the number of 
the execution petition, and describes the 
plaintiff en p &nd mentions 
the names of the 1st defendant, and of his 
four sons (defendants Nos. 2 to 5). Itis 
noted that defendants Nos. 2 to 5 having 
been exonerated, no guardian was appoint- 
ed for them. Then the certificate proceeds 
to state the name of the purchaser, the date 
of the auction-sale, and the price paid, and 
also the description of the properties sold, 
with a foot-note that the sale was subject to 
a mortgage. In construing this sale certifi- 
cate, are we faced with any sort of doubt or 
ambiguity? The particulars of the pro- 
perties sold are given, but nothing else is 
stated to indicate that only the father's 
individual share in those properties was 
sold in Oourt-auction. If the sale certifi- 
cate should atate, that the right, title and 
interest of the let defendant (judgment- 
debtor) in these items of properties was 
sold, it may be contended there is an 
ambiguity, and, therefore, what the extent 
of that interest was, will have to be as- 
certained by reference to other documents 
and circumstances, Under r. 13 of O. XXI, 
C. P.O., it is obligatory on the decree-holder 
to give a description of the: properties 
sought to be attached, by mentioning the 
survey numbers or boundaries, ete., suff- 
cient to identify the same, and the appli- 
cation should algo contain a specification of 
the judgment-debtor's share or interest in 
such properties. The sale proclamation 
embodieg the description given in the 
attachment list, and the sale certificate is 
based on the sale proclamation. In the 
present case, it is clear from the sale cer- 
tifloate (Ex. B-8) that certain nanja and 
punja lands, whose survey numbers and 
extents are given, have been sold, subject 
to a mortgage. It does not specify what 
the judgment-debtor’s share or interest in 
these lands is, and such specification must 
have been made init, if what was put up 
for sale and sold, was only the last defend- 
ant's share in these properties and not these 
properties in their entirety. There are no 
words in the description of the properties 
piven in the sale certificate, to restrict or 

mit the subject-matter of the auction sale 
te the undivided share only of the lst de- 
fendant, in those items. There being no 
ambiguity whatever in the sale certificate 
es to what was actually sold in Court- 
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auction, the present case is governed by 
what their Lordships of the Privy Council 
have laid down in Ramabhadra Naidu v 
Kadiriyasami Naicker (1): “There is no 
ambiguity in the words of the certificate 
that are capable of explanation by such 
means and the object of the sale certificate 
would be defeated ifit were possible to 
change its plain meaning by reference to 
other documents.” There is also the further 
observation thet the certificates of sale are 
documents of title which ought not to be 
lightly regarded or loosely construed, I 
have, therefore, to hold, that the plain and 
unambiguous words of the sale certificate 
should be given effect to, and the @ourt can- 
not embark onan enquiry as to what was 
intended to be sold or what could have been 
sold or what must be deemed-to have been 
sold by reference to other documents, and 
surrpunding circumstances. If such an 
investigation is permissible in this case, the 
significant ciroumstances disclosed in the 
case, would justify the conclusion arrived at 
by three Courts, as to what must be deemed 
to have been sold. But the question has to be 
decided on the construction of the sale 
certificate, which in this case is plain and 
free from ambiguity. 


I, therefore, a with the order | 
nounced by my learned brother. ai 
Y. N. Y, Appeal allowed. 


— eman 


MADRAS HIGH COURT. 
Orvit Ruviston Parrrion No. 723 o 1094. 
March 16, 1926. 
Present :—Mr. Justice Ramesam. , 
H. BEMASENA RAO--PLAINTIEF— 
PETITIONBg 


versua 
H. NARAYANA RAO-—DmPRNDANT— 
KBSPONDBNT. 


Provincial Small Cause Courts Act (IX of , 1887), a. 
ng 


23— Title, question of, whether can be ‘mall 
Cause suit—Contract Act (IX of 1872), ss. 69, 70— 
of rejecting or accepting 
meni, whether necessary—Payment to save property on 
erroneous impression as to tiutle—Right to reimburse- 
ment. : 
. Though & question of title cannot be fully deci 
in a Small Oause suit, itcan be decided mbang 
49: the purpose of qonidin a eid point in tha 
w. is pro jurisdi i 
Small Cause Qiu. 4 : . naka 
person who has made a mt to discharge 
debt of another to eave a land from sale thinking 
that the land belongs to him is entitled to recover the 
n me from the latter even ifit turns ou$ thai 
the land belongs not to him but to the latter, s 
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For the application of s. 70 of the Contract Aci, it 
is not necessary thatthe defendant should have an 
opportunity of accepting or rejecting the benefit of 
tha act done by the plaintiff 

Sa ishi Reddiar v. Secretary of State for India 
(3), Sri Sri Sri Gajapathi Kristna Chendra Deo Garu 
v. Srinivasa Oharlu (2), followed. 

Yogambal Boyée Ammant Ammal v. Naina Pillai 
Markayar (1), not followed. 


Petition, under s. 25 of Act IX of 1887, 
praying the Bish Court to revise the decree 
of the Court of the District Munsif, Penu- 
konda, dated the 6th March, 1924, in 8. O. 
B. No. 920 of 1923. 

FAOTS.—Defendant’s fathermortgaged 
certain properties to & Rural Oredit Bociety 
who obtaihed a decree thereon in execution 
of which the decree-holder brought the 
properties to sale. The plaintiff, claiming 
to be the owner of the said properties and 
alleging that the defendant's father had no 
title to mortgage them, with a view tosave 
them from sale paid the money due 
under the decree. The present suit, 8. C. 
B. No. 920 of 1923 waa filed by the plaint- 
iff before the District Munsif's Court, Penu- 
konda, alleging that the total amount paid 
by him was Rs. 303-14-0 which the defend- 
ant and his brother who was jointly 
bound to pay the debt to the Rural Oredit 
Society were liable to recoup the plaintiff. 

The defendant's brother having paid his 
share of the amount, plaintiff sued the 
defendant to recoup him for his share of 
the debt. . f : i 

A question was raised in the suit as to 
title to the property. But the District 
Munsif finally dismissed the suit holding 
that he could notrecover either under s. 68 
or B. 70, Contract Act. 

Mr. A. Venkatrayaliah, for the Petitioner. 

JUDGMENT.—The respondent is not 
represented. But I am satisfled that the 
judgment cannot stand. In the first place 
if the plaintiff is the owner of the land 
concerned then he is interested in paying 
the amount and under s. 69 of the Indian 
Contract Act he is entitled to a decree. 
On this matter, the District Munsif nar- 
rates the fact that the plaintiff's Pleader 
stated that though Ex. I decided the point 

e against plaintiff, there was afterwards a 
later compromise by which the defend- 
ant and his brother conceded the plaintiff's 
title and" the defendant even brought a suit 
to get aside the compromise decree. Ifthe 
defendant failed in that suit, the compro- 
mise decfee stands and the plaintiff's title 
is established. The District Munsif is not 
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correct in saying that the title cannot be 
decided in this sait. Though it cannot be 
fully decided in & Small Oause suit it can 
be decided incidentally for the purpose 
of deciding the chief point in the case 
whioh is properly within the jurisdiction 
ofa Small Oause Court. Ifit were neces- 
sary, I will have to call for a finding on 
the question of the title. Again, the de- 
cision in Yogambal Boyee Amani Ammal 
v. Naina Pillat Markayar (1) relied on by 
the District Munsif in applying s. 70 of 
the Act has been dissented from (on the 
point that the defendant should have an 
opportunity of accepting or rejecting the 
payment in Sri Sri Sri Gajapathi Kristna 
Chandra Deo Garu v. Srinivasa Charlu 
2) and Saptharishi Reddiar v. Secretary of 
tate for th ndia (3) which I prefer to follow. 
If the plaintiff has made the payment to 
pay a debt of the defendant to save the 
and from gale thinking that the land 
belongs to him (even if it turns out it does 
not so belong) the plaintiff is entitled to a 
decree, | 

The District Munsif has found the fact 
of payment in plaintiff'a favour, for he says 
"the defendant has, no doubt, derived a 
benefit from it." | 

I, therefore, set aside tho decree of the 
Court below and give a decree to the plaint- 
iff as prayed for with costs throughout. 

Y. N. Y. Decree set aside. 


A.N A. 
(D 3 Ind. Cas 110; 33 M. 15; GM. L. T. 102; 19 M.. 
L. J. 489 


(8) 20 Ind. Oas. 445; 38 M. 235; 14 M. L. T. 20; 25 
M. L. J. 433; (1914) M. W. N. 99. 

(3) 28 Ind. Oas. $00; 28 M. L. J. 384; 2 L, W, 320; 
17M L. T. 234; (1915) M. W. N. 256. 





MADRAS HIGH COURT. 
Szoonp Orvin APPHAL No. 1606 oF 1923, 
October 12, 1926. 
Present:—Mr. Justice Ramesam. 
SOMASUNDARAM MUDALIAR 
AND OTHHRS—DBFBNDANTS— À PPRLLANTS 


FON versus 
K. B. RAJAPPA MUDALIAR— 
PLAINTIFF—RgsPon DANT. 
Registration Act (XVI of 1908), ss. £1, 22, 77—De- 
soription of property, suffict of —Absence of survey 
ng regisiration— 


[99 L C. 1827] 


Under the rules made by the Madras Government 
under s. 22 (1) of the Act survey numbers have to be 
given where lands are surveyed. [tbid.] 

Non-compliance, however, with such rules does not 
disantitle a document to be registered if the descrip- 
tion of the property to which relates is sufficient 
to identify that pro 
by ju 8 of the at Hales [+bid.] 


scribed the properties dealt with as those purchased by 
a certain person in her name in certain villages, and 
there was no dispute as to the identity of the pro- 
perties, the description must be held to be t 
to identity the properties so asto entitle a party to 
enforces registration by suit under s. 77 of the Re 
gistration Act. [p. 848, col 3.] 


Second appeal against the decree of the 
Distriet Court, East Tanjore at Nega- 
patam, in A. 8. No. 280 of 1922, preferred 
against that ofthe Court of the Stbordi- 
nate Judge, Negapatam, in O.8. No, 143 
of 1921. 


Mr. K, Bhashyam Iyengar, for the Ap- 
pellanta. 

Mr. T. V. Muthukrishnier, for the Re- 
gpondent. 

JUDGMENT.—This second appeal 
arises out of a suit for enforcing the regis- 
tration ofa portion ofa certain document. 
The Subordinate Judge dismissed the suit. 
The Judge decreed it. The defendants ap- 


The document in question isa partition 
deed between the plaintiff and the first 
defendant who are brothers. The whole 
document except para. 8 was registered. 
The suit relates only to para. 8. Defend- 
ants Nos, 2 and 3 are the sons of the 
frst defendant. Paragraph 8 of the docu- 
ment runs thus :— 

“Since we have allowed our aunt, Kup- 
pani, to enjoy for her maintenance 41 acres 
31 cents of land purchased by our natural 
guardian and grandmother Muthanni in 
her name- in Singalanthi Pandi and other 
villages in the Thirutharaipundi Taluk, we 
shall divide the said property between 
ourselves in moieties after her death.” 

Before I discuss the question of law I 
will clear up the further facts necessary 
for deciding this case. The plaint after 
alleging that the grandmother of the par- 
ties purch 
schedule annexed to it in which the lands 
are specifically described. In the schedule, 
survey numbers are given, the villages are 
mentioned and they are Singalanthi and 

, Pandi and no other, and the total extent 
is given which slightly differs from the 
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extent in the, partition deed and the extents 
in the sale-deeds. But whatever variation’ 
there may bein the extent, this amounts 
to an allegation on the part of the plaintiff 
that the lands purchased by the grand- 
mother and described as 41 acres 37 cants 
in the partition deed are*the lands which 
are given in the echedule to the plaintiff 
though described as a slightly different 
area and no other. The defendants in their 
written statement do not allege that the 
grandmother purchased lands in other 
villages than Singalanthi and Pandi nor 
do they plead that there are other lands 
besides the lands mentioned in the plaint 
schedule so purchased by har. We must 
take it, therefore, that the defendants admit 
that the lands mentioned in the plaint 
schedule are the lands purchased by their 
grandmother. It would appear that the 
pale-deeds taken by the ndmother were 
filed in the first Court but wére not for- 
mally exhibited. This is what the District 
Judge_says about them:— 

“The documents under which the lands 
were purchased were filed in the lower 
Court. But as there was no dispute about 
it the documents were not formally ex- 
hibited. They were also produced in this 
Court though no special petition was put 
in to exhibit them in the case here, Aa 
even in this Court there is no dispute 
about the documents I do not exhibit them." 

The statement of the District Judge that 
there was no dispute about the purchase 
either in the first Oourt orin the Appellate 
Court has not been contradicted before 
me by affidavit and I must take it that 
there is really no dispute that these are 
the three documents under which the grand- 
mother purchased the properties. The 
three documents which were looked into 
by thelearned District Judge are now for- 
mally exhibited by meas Exs. B, B-1and 
B-2. A reference to these three sale-deeds 
supports all the statemente* made by the 
District Judge, that is, they show that the 
lands purchased wereall situate in Singa- 
Janthi and Pandiand no other. Their ex- 
tent omitting one number 201 (e) as given 
in the sale-deed is 39 acres 54 cents. The 
extent of the Survey No. 201 (e) was nbt 

iven in the sale-deed. It is a thrashing 

oor. The parties possess only certain 
rights in italong with othtrs. Tus extent 
is now given in the plaint as 1 acre and 


-17 cents. The total would then’ be 40 


acres 7] cents, but in respect of one Of the 


. 
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plo:s there is a discrepancy between the 
extent given in the plaint schedule and 
the extent given in thesale-deed, t. e., 201 
(1) whereas Ex. B (1) gives it as 4 acres 27 
centa, the plaint gives it as 4 acres 97 cents. 
Adding this difference of 70 cents, the ex- 
tent as givenin the plaint schedule comes 
to 41 acres 41 cents, the variation as com- 
pared with the partition deed being only 
å cents. If once itis conceded that these 
are the lands purchased by the grand- 
mother and their survey numbers are all 
known from the sale-deeds and the plaint 
schedules, the variation of the extent seems 
to be an absolutely immaterial factor in this 
case, for it ie absolutely clear from the 
document Ex. A thatallthe lands purchased 
by the grandmother in these two villages 
under those 3 sale-deeds were intended to 
be settled as maintenance for the aunt. 
It does not matter what their extent is real- 
ly. It might not have been known to the 
parties. It might have been incorrectly 
stated by them. This does not matter. 

- The above being the facts of the cage as 
found by the District Judge and as 
re-stated by me for being more intelligible, 
what isthe law that is applicable to the 
case? First, it seems to me under a. 21 (a) 
ofthe Registration Act the description of 
the properties should be sufficient to iden- 
tify the game. To carry out the policy of 


s. 21 (a), cls. (2) and (3) are also enacted. . 


Olause (3) says whenever itis practicable 
survey numbers are to be given. It is 
clear that the word “practicable” was used 


with reference to the parties. Here the’ 


arties thought it is not practicable. There- 
ore the clause loses its apparently com- 
ulsory nature by the use of the words 
‘whenever it is practicable.’ But to re- 
medy this defect and to add to the degree 
of compulsoriness, the Local Government 
has made.r. 22 (1) saying that survey 
numbers are to be given where the lands 


are surveyed. "Pausing here the question 


arises what isthe effect of this rule. Bec- 
tion 22 (2) deals with the effect of sucha 
rule made by the Local Government under 
s. 22(1). Itsays non-compliance with such 
rules shall not disentitle a document to be 
registered if the description of the pro- 
perty -to which it relates is sufficient to 


identify thet propery unless otherwise pro- . 


' vided by r. 6. I undesetand this exception 
to mean the rule itself, while saying the 
property sha be déscribed in a particular 
way, should algo say if it is not eo desorib- 
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ed it should not be registered and where. 
the latter part is not in the rule, the docu- 
ment may still be registered provided the 
description is sufficient to identify the pro- 
perty notwithstanding the particular direc- 
tion in the rule. This is the view which 
the Judges who decided the decision in 
Appalacharyulu v. Ramachandracharyulu 
(1) were inclined to take though it was not 
necessary to decide in that particular case, 
Notwithstanding the breach of the direc- 
tion to give the survey numbers, that the 
description is sufficient to identify the pro- 
perty is clear not only from the facts as 
iven above but also from the view of the 
ocal Government from r. 17, Oh. VI of its 
rules which says “if property is described 
in a document bya specific reference toan 
instrument which has been already regis- 
tered * * *" and if that instrument contains 
the particulars required byr.16 and such a 
description of the property as is required 
by the rules in force, the description need 
not be repeated in the document. This 
rule says that where a reference to other 
registered document is given not only the 
E hate i8 sufficient to identify the pro- 
perty but it is a compliance with rules in 
force making a certain kind of description 
necessary. This is the view taken by me 
and Bpencer, J., in the decision reported as 
Krishna lyer v. Ponappa Nadar (2). Mr. 
Bhashyam Iyengar contends that the mean- 
ing of the exception by s. 22 is wherever 
there is a rule making a particular de- 
scription necessary with any further state~ 
ment asto the breach of the rule, that 
itself disentitles the registration of the 
doeument. Ido not agree with this view. 
I cometo this conclusion even without re- 
lying onr. 17 which further enforces my 
a a The result ia the District Judge's: 
decision.is right and the second appeal 
is dismissed with costs. = 
Y. N. Y. Appeal dismissed. 
A. N. A. : 


-(1) 68 Ind. Cas. 901; 16- L. W. 287; A. I, R, 1088 
Mad. 81 


@) 97 Ind. Cas, 676; 24 L. W, 376; (1926) M. W. N. 
050; A. L R. 1826 Mad, 1080, 
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NAGPUR JUDICIAL COMMIS- 
BIONER’S COURT. 
ORIMINAL ArpPBAL No. 231 ox 1926. 
` December 9,.1926. - 


Present:—Mr. Findlay, J. 0. 
BONTA KOSHTIAcovsap— APPALLANT . 
^o bersus. 


kan EMPEROR—Rasponpent. 

" Cr. P,O. (Aet V of 1898), ss; £76,- 298, 
— Trial by Jury=Jurors, omission’ to ‘chooses ‘lot— 
Irregularity, whether curable under ss 686 and 6$7— 
Exemption ‘of -Juror—Court, powers of —Oharge ta 
Jury—Ezpreéssion of opinion on facts~Omission on 
misstatement, when Oe ee of doubt; 
direction by- Judge as to, whether nece 

Qmisaion to choose- the. Jurora T lot ot das e. 276 
Or. P. O, is a mere i ' curable under s. 537 
(a), Gr."b. O. fp. 850, col. L] 

A Judge has inherent power to exempt a partiou 
lar Juror on good bause shown, ^ [1bid. 

Under s. 298 (2), Or. P. O., a Judge is entitled to 
6xpraas to’ the. Jury, "1f he thinks proper, in the oourse 
of his summing up, hib opinion on any question of 
fact relevant to m “proceedings: |ibid.]* 

. A mere omission or a mis-statement in the summing 
m is not itself a misdirection when the case has been 
heard bythe Jury, but there is a inipcatringe 
ze tice where “the omission ‘or mis-statement 
sae P gan Jury. may probably ke mises. (p: 820; 


R. e Wann M followed. 

' In every charge to a Jury ‘it 1s well to include 
a direction that thd prisoner must always bé 
given benefit: of the doubt. f Bar: omiseion to give 
such a direstion does not always render a conviction 

invalid. [ibid] 
Obiter.—Hven if an accused is tried withopt Jury 
for ted by a for which he is ‘entitled. unde? law to ‘be 
pad Wa J e. defect ia curable under s. -536 a 


586, 537. 


e." [p. 850,-col. 1.] . 
ure eal, against the jud ment of the Addi- 
ions Béaelons Judge, agpur, dated the 


2nd. November, 1926, in Bepsions Oase No. 1 
of 1926. . j 
. Mr. S. " Vaidyá, for the Appéllaht, ' . : 


' Mr. G.-P. Dick, tor the Orown. - ; 
JUDGMENT. —The a appellant, ‘Sonia 
Koshti, has been convicted by the Addi- 


tional Sessions: Judge, Nagpur,-at the trial 
keld with svar o an offence under. 307 
of the Indian Penal Oóde. The ‘Jury re- 
turned a unanimous-verdict of guilty and 
the Additional Sessions Judge - séntenced 
the appellant'to 10 years’ rigorous imprison» 


ment. The scope of tle present appeal is 


necessarily limited by thé provision eontain- 
ed in s; D. eub-s. (1), Or: P. Q., atid it only 
re aider whether thete ‘is an 
legal gon on, which I gan interfere wi 
the verdict of the Jury and the sentence 
passed. by the. Additional Séssions Judge. . 

The ‘frat point. urged on behalfof the 
appellant is that the learned Additional’ 


bh 
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Sessions Judge erred. in “fob choosing 
the Jurors by lot in accordance: with 
the provisions of s. 276, Or. P. O. I may at 
once say here that the order-sheet. of 30th 
October, 1/26, does not specify any of. the 
manners in which the Jurors were--chosen: 

What it does show is that out, of the.10 or 12 
Jurors who had attended, two. were excused 
on private grounds atated.: The order. goea 
on to mention. the names of the Jurors 
chosen, and a further entry is made to the 
effect that neither prosecution nor defence 
had. any objection to any of the Jurors so 
chosen, I may at once say that. in Jury 
trials it is desirable, if not; necessary, that 
the Judge should’specifically state that: the 
Jurors have been chosen by. lot. . In para; 
ll of the Judicial Commissioner's Crimi- 
nal Circular :No. 1-22 a suitable ‘methdd 
to conduct the process of: lot is: indicated, 
In the -present instance, however, for the 
purposes of deciding thé legal -question 
involved, I Will make the most favourable 
assumption to'the accused I.can -and: that 
is that the Additional Seasions Judge did 


“not choose the.Jurors by any strict process 


of lot; but simply selected 5 Jurors out -of 
‘the genilorien summoned to. act as such and 
ent in Gourt. In Bradshaw v. Emperor 
dy which had referénce:to thé old s. P48, 
sub-s, (3) of the Or. P. O:, only: three Euro- 
pean. Jurors. attended and all these were 
&mpanrnelled, there: being, of necessity, no 
choosing by-lot.. Karamat Husain, J., held 
‘that the Jury wag not a-properly, constituted 
one and that there had been 4 violation of an 
imperative procedure prescribed by the Or. 
P:.O.-which could mbot.- be remedied under 
8:537 thereof; ' In Brojendra Lal. Sirkar vi. 
King-Emperor (2): similar view was taken 
and that case: had reference-to 8; 276 of the 
Code.. Stevens and Mitra, JJ. who decided 
the said cane, were of - opinion that the: ir- 
regularity in question was of a very grave 
and material : "n&ture;. inasmuel as it -had 
affected the proper constitution of the Court, 
that the ap t had aright-to claim to be 
írled.by:& Jury chosen with strict regard: 
to all the safeguards which the ture 
has ptovided.and that his objection at the. 
time had. been overruled; and, on these óon-* 
siderations, the learned Justices held. that 
thé trial was an illegalone. The- contrary 
view was taken by eld. &nd Donell; Jy 


“ay | tnd Opa, 18; 8 A, 385; Add 183; 10: 
Q) 7 Q, W.N, 188, . 
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in Empress v. Jhubbo Mahton (3). -In that 
case, 8. 240 of the old Or. P. O. (X of 1872) 
was- in question. The learned Justices 
held that it was not seriously contended 
that.the appellants were, in any way, pre- 
judiced by the failure of the Judge to choose 
the Jurors by lot; that there was no need to 
interfere with the verdict and that the trial, 
so far as that matter went, was a good one. 

For my own part, I:do not lay any stress 
on the point that the Jury as constituted 
was apparently consented to by the defence 
Counsel. Iftheirregularity was such a grave 
one.as to prejudice the accused, much more 
ifit,in reatity, amounted to an illegality, 
the trial would have to be considered a bad 
one in view of the presumed omigsion of the 
Additional Sessions Judge to choose the 
Jurors by lot. For my own part, I am of 
opinion that, in the circumstances of the 
prerent case, the irregularity in question is 
curable under s 537 (a), Cr. P.O, as being 
only an irregularity in the’ proceedings 
before or during irial. On reading the 
record, I do not think that any honest Jury. 
could have come to any other conclusion 
than that arrived at by the Jury in question. 
Ifthe learned Additional Sessions Judge 
had tried the appellant by mistake without 
a Jury, the defect would havé been curable 
under 8. 536 (2). It seems to mea reductio 
ad absurdum to postulate that in the present 
case, where the composition of the Jury 
was’ not objected to by the appellant or 
his Counsel, the proceedings should be held 
to be bad merely because the Jurors were 
not-gelected by lot. NG 
. “The second ground of appeal does not 
"'redüire serious discussion. In my opinion, 

the Additional Sessions Judge had undoubt- 
edly inherent power, and must necessarily, 
jn the circumstances, have had such power 
to exempt any particular Juror on good 
cause shown. . P 

The remaining grounds of appeal relate to 
alleged misdirection of the Jury on ‘various 
"questions of fact. The fountain-head of the 

rovision in this connection is to be found 
h B. 298 of the Cr. P. O. The Judge may, 
under sub-s. (2) thereof, if he thinks proper, 
the courge of his summing up, express 
to the Jury bis opinion upon any question 
of fact, relevgnt.to the proceeding. For my 
own part, however,-I.cannot see that there 
was apy obligation on the Judge to refer 
to the various matters of. detail menfioned 
' (80 730; 12 0. L. É. 233; 6 Ind. Jur. 035; £ 
Ind. Deo. (x, 8) 477. A Ine 
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in the petition of appeal. À mere omission 
ora misstatement ina summing-up is not 
itself a misdirection when the care has been 
fully heard by the Jury, but there isa mis- 
carriage of justice where the omission or 
misstatement is such that the Jury may 
probably be misled by it: cf, R. *. Wann 
(4) Here, I do not think any of the alleged 
pointe, on which non-direction has been 
assumed, ‘could have told substantially 
in favour of the accused. The danger of 
pressing contentions of the kind, which 
have been urged in this connection, may 
be exemplified by referring to the allega- 
tion that the Judge should have commented 
on the non-appearance of any appreciable 
number of residents or neighbours after 
the revolver had been fired. 1f it had been 
incumbent on the Additional Sessions 
Judge to mention this as an improbability 
in the prosecution case, it would have been 
equally incumbent on him to draw their 
attention to the fact that in India dacoits 
and others, when engaged in a night depre- 
dation, very often fire'off a gun, not with 
the intention of wounding any one but with 
the idea, which is often found correct in 
practice, that ‘residents and neighbours 
will, through terror, or some such motive, 
not emerge from their houses on hearing 
the report in question. After studying the 
record carefully, I am of opinion that the 
Judge's summing-up was, in the circum: 
stances, a fair and reasonable one and that 
there was no non-direction or misdirection 
which could, in any way, be held to vitiate 
the trial. 

“I would, however, add for the guidance 
of the Additional Sessions Judge that in 
every charge toa Jury itis well to include 
therein a direction that the prisoner must 
always be given beneflt ofthe doubt; but 
that doubt must bea reasonable and valid 
doubt. In the present} case, I do not think 
the cmission to give this direction was a 
non-direction or a miedirection of such a 
kind as to render the conviction invalid. 

A suggestion was further made on behalf 
of the appellant that the revolver alleged 
by the prosecution to have been found in 
the possession of the-appellant, although 
admittedly the same as that stolen from 
Mr. Rudra, Oirele Inspector of Police, 
(P. W. No, 2) in 1821 was not, in reality, 
recovered from the appellant but must. 
haye been "planted" on him by the Police. 
URAI 23 Cox O. O, 183; 107 L4 T, 462; 76 J, P, 
20 ? T. à R. 840. * "^ 
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This was & question of fact, on which the 
Jury havealready given their opinion when 
they convicted the accused, but I desire to 
add that the suggestion offered on behalf of 
the appellant in this connection is & stran 

and far-fetched one which cannot seriously 
be entertained on the evidence on record. 


If any possible doubt remained as to the- 


uilt of the appellant, it would be still 

arther dissipated by the fact that; although 
he summoned some 16 defence witnesses 
who apparently included various neigh- 
bours of his, he was apparently reluctant 
to examine any one of them and gave them 
all up.. " 

The sentence imposed on the accused for 
an attempt to murder a Cirele Inspector of 
Police engaged in the execution of his dut 
is a suitable one and the appeal is aoad: 
ingly dismissed, —. 

G, R. D, Appeal dismissed, ' 
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LAHORE HIGH COURT. 
CRIMINAL APPHAL No. 626 oF 1926, 
December 8, 1926. i 
Preænt:—Mr. Justice Zafar Ali. 
ABDULLA AND oraaes—Aocousap— 
APPBLLANTS 


versus 
EMPEROR-RBSPONDBNT. 
Penal Code (Act XLV of 1600); 4-401 adesse oj 
atolen property from a gang, w member of the 
‘Gang,’ meaning of. 
It cannot be laid down asa general proposition that 
> poron who regalvos stolen pro from a gang 
of the character described in s. 401, Penal Code, is a 
member af the gang, Ep. 852, col, 1. : 
Baja v Bmperor (1), distin à 
The object of s. 401, P Qod, obviously is to 


punish persons who organise ring expeditions 
and form a party to commit theft and a peron who 
oes not 


merely receives stolen pro from & 
come within the section. [p. 852, ool. 2. 

Appeal from: an order of the Assistant 
iocus Judge, Karnal, dated the lst May, 
19 


` Messrs, Shamair Chand and Parkash 
Chandra, for the Appellants. 

Mr, Des Raj Sawhney, Public Prosecutor, 
for the Respondent. 

JUDGMENT.—On the basis of in- 
‘formation given by two avowedly habitual 
. thieves, namely, Hasham and his nephew 
Ghafur, either of whom accepted & tender 
of pardon and turned King’s evidence, the 
iKarnal Police started investigation. and 


ABDULLA v. AMPHEOR, . 


“accused were not proved; and - 


ESti 

eventually sent up for trial eighteen- men 
on a charge under s. 401, Indian Penal 
Code, of belonging to & gang of persons 
associated for the purpose of habitually 
committing theft. Allof them were com- 
mitted to the Oourt of Session, but three 
died and fifteen were tried on that charge 
by thelearned Asaistant Beesions Judge of 
Karnal who uitted as many as twelve, 
and convicted the remaining three, namely, 
Abdulla, his brother Nizam and Masiti, 
They Dave appealed through Mr. Shamair 

nd. - ; 


à hs learned Assistant Bessions Judge 
‘ound :— 

1. that the two approvers Hasham and 
Ghafur were unscrupulous liars; 

2. that they were old enemies of the 
family of the accused and had implicated 
every adult male member of that family; 

3. that many thefts stated by the ap- 
provers to have” been committed .by the 

4, that in at least two cases is., Noa. 8 
and 6 of the list of thefts given by the 
approvers the accused had been falsely im- 
plicated. © '" . 

These findings are unassailable and are 
based on the evidence of a number of pro. 
Becution witnesses. - : 

Mr, Shamair Ohand contends that in face 
ot the above findings the conviction of any 
one of the appellants cannot stand, and 
that the approver’s evidence should, ba 
wholly rejected as was done in the case 
ofthe twelve accused who have been ad- 
quitted, i n ur 

The Oourt below made the following ob- 
servations with regard to the evidence of 
the approvers :— ; 

"Ihave disbelieved the approvers in the 
greater part of their evidence, holding 
them as unreliable persona who for their 
‘personal motive have no hesitation in irn- 
plicating with them persons who might 

ave got no connection with them.. In 
holding Abdulla, Nizam and Masiti asmem- 
bers of a gang with them I wish to state it 
clearly that I do not do so simply because 
I believe the statement of thése approvers, 
I find them guilty bedause from independe 
ent evidence on record which corroborates 
he testimony of the 4pprovers.I am cona 
vinced that these men hava beén associat- 


T Meg the two approver and are legally 
liable to be punished under 8.401, Indian 
Penal Code,’ WE. uotis 


852 . 

- The so-called independent evidence re- 
lates to 10 or 1l thefts but the learned 
Counsel fot the Crown after taking me 
through the -evidence relating to each, cons 
cedes that the appellants’ connection has not 
been established with: any. of those thefts 
uwith:the exception of four. ` These four are 
No.. 1@ of the main list and Nos. 5, 6and 7 
of the subsidiary list. of thefts. But thé 
evidence produced in respect of even these 
four cases fails to establish - that’ the appel- 
‘lants were either: concerned in those thefis 
or were members of a gang of five or more 
persons associated for the purpose of habi- 
tually committing theft." E avt 
. [His Lordship after discussing the evi- 
dence om the record in relation to thefts 
Nos. 5, 6, 7 and 10 came to the concltsion 
thatit was not proved that the appellants 
had any connection with these.thefte aid 
‘proceeded :] ; Xh | we eX 
‘Ia respect of Masiti appellant the lower 
‘Court saya: ."It is not proved by any evi- 
denoé that Masiti stole any ‘cattle himself 
but {here is ample évidence 8s I have stated 
above that'he has been acting as an agu 
or receiver of stolen property with Abdulla, 
Nizim, Ghafor and Hasham for a Buff- 
cienQly long period." In Baja v, Emperor 
(1): it was held' by Shah Din, T that an 
agu or habitual receiver of stolen property 
from a gang of pergons with whom he was 
[ iated for the purpose stated ine. 40], 
indian Penal Code, belonged'to that gang 
afid wag liable: to punishment under that 
:apütión, Butin that case it was establish- 
: hat the so-called agus and certain other 
` persons had organised a gang for the pur- 
-pose. of habitually’ committing theft and 
that the agus were necessary members of 
that gang. In the present case no associa» 
tion’ between Masiti and the other alleged 
membérs of the gang was proved and Masiti 
lived at a distance of 10 miles from them. 
lt cannot -be laid. down as a general pro- 
position that a person who receives stolen 
.propérty from a gang of the character de- 
Boribed in's. 40 is a member of the gang. 
The word “belong’ used in s. 401 is, no 
doubt, very comprehensive, but the expres- 
sion "to belong to a gang of persons,..etc.” 
conveys the same idea as “to. be one of a 
üng.of persens, etc.” ‘Gang’ is derived 
Rn the Anglo-saxon word“ gangan' to go, 
and its. dictionary meaning is "a number 
ġoiog. in. company, hence a company or 


f . ae - : ` 
' (1), 20. Ind; Oas 5625; 1$ P; R.-1914, Or; 16 Or... 
Ope LEs TTA OIE ide, 


memo 
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number of persons associated forea particu- 
lar purpose." If it could: be said that a 
person belongs toa gang of persons asso- 
ciated for the purpose of habitually com- 
mitting theft because he receives stolen 
property from them, then s. 401 would 
apply to -all who may in some way or 
other beconnected with the gang, for in- 
stance, the wives and-children of the men 
constituting the gang, and personB who 
may give them shelter or provide food for 
them. The object of the section obviously 
is to punish ths persons who organise 
thieving. expeditions and form a party to 
commit theft. A person who receives stolen 
‘property from them, for instance, a saraf, 
cannot be gaid-to belong to their gang. The 
habitual receiver of stolen property iš 
punishable under s. 413 and not under 
8 401, Indian Penal Code, In the present 
case, therefore, Masiti could not be punish- 
ed under s, 401, Indian Penal Code, on the 
evidence produced against him. Moreover, 
ag already stated the thefts attributed to. 
the appellanta were not brought home to 
them, and all that was proved against them 
was that they had been receiving bhungaa, 
but this act'of theirs was not sufficient by 
itself to show that they constituted a gang 
ofthe description defined in a.401. The 
convictions, therefore, cannot be maintain- 
ed and I accordingly accept the appeal 
and set them aside. -The appellants have 
already been acquitted and released by 
order dated the 2nd December, 1926. 

B. L. f : Appeal accepted, _ 


NAGPUR JUDICIAL COMMIS. ` 
` BIONER'S COURT. 
UBIMINAL Revision No. 451 or 1926. 
November 20, 1920. 
Present:—Mr. Prideaux, A. J. C. 
EMPEROR—Prosgovtor 


" versus 
JODHRAJ AND OTHBRS—ÀOCUSED. . 

Cr. P. O. (Act V of 1898), s. 589 (b) —Local inepec- 
tion—Notics to Pleader, w notices to pariies— 
of Pleaders at time of inspection, effect of, 
order of discharges ys istrats after 
local i tion cannot held to be illegal on tha. 
ground t notice ofthe inspection was not given 
to the parties as required by s. 539 (b), Or: P. O., 
when previous notice was given and the aocused'a 
Pleader and the Public Prosecutor were present &t 

the time of the tion. , . i | 
., Oriminal reference made by the Sessions 


Judge, Wardha, dated the 19th October, 


[LA 1987). 
1830, from*an order of discharge of the 
First Olass Magistrate, Ohatida, ` 


Messrs, T. J. Kedar and W. B.. Pendhat-. 


kar, for the Accused, 


-ORDER.—The Police: challaned Mise" 
persons ‘under s. 295, Indian Penal Oode,: 


wrongly shown as 8.: '195 in the Sessions 

udge's 
charged the three accused under s, 253 of: 
the Cr. P. C. The Sessions Judge gives the. 
grounds for his reference as follows :— `: 


Reference). The Magistrate dis-. 


* 


ONAN AISIGAMAN] NADAB.®, YHDAMUTRU. KADAR, 


"The Magistrate has not complied with: 


the provisions of s. 539 of: the Or. P. O. 
It is submitted that this is an illegality 
which vitiates the trial. I have no author- 
ity expresaly on point but I refer to. Hriday 
Govinda Sur v. Emperor (1). In this case it 
geems to me likely that the complainant has 
boen prejudiced. The complainant prayed 
for revision on other grounds, but these, 1 
do not consider to have any substance.” 

That case lays down that the omission 
to place on the record the memorandum 
of & local inspection is an  illegality 
vitiating the conviction, In the present 
cage the inspection-note of the Magis-, 
trate is on the record, but the Sessions, 
Judge thinks that he did not give notice. 
to the parties and, theréfore, the discharge 
of the accused is illegal. It would have, 
been well if he had’ asked the. Magis- 

ate for anexplanation before submitting, 
this reference., I have the Magistrate's, 
explanation before meand this shows that. 
he did give previous notice to visit the spat. 
and that the Prosecuting Inspector and. 
the accused's Pleader. were present at’ the 
time of his visits .It seems to me that the 
provisions of s, 539 (b) have, therefore, been 
complied with. 1t is unnecessary to go into 
the other allegations made by, the com- 
plainant before the Sessions Judge, as the 
ie. ida e does not basè the present reference 
on t 

I dealin to interfere, The records will 
be returned, 

a. a D. 

D 


Case returned. 


85 Ind. Ons. 787; 52 O. 148; 40 0. L. J. 149; A: 
1924 Cal. 1035; 25 Or. L. J. 1375 
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MADRAS HIGH COUR: 

: ORTMINAL MT6OALIANBGOÉ Partition, ‘No: Hu 

dust . 461 or 1926.. . . 

TED 5. / September 27, ,1920. ° cM M. 

MED mS Mr. Jugtióe Jaékson. ^ `! 

GNAN. dn AMANI WADANA Ganti S 
es pee ep T Turcae. D , 

VEDAMUTHU N NADAR-Oxmumi-s 


: RESPONDENT. 
Gr. P o aT. of LAE 
India Act, 1015, (58 oe e. BANA Pike fy He Bay of 


staying criminal p A the” 
of civil suits in the exercise df its ded ded 
intendenoe under s: 107 of the Government of India 
Act, 1915, unlesa there are gs icc dE ca 
[p- 835, ool. 8] 
b oec considered ] 
tay ere (ibid. essence bad, and only justidable 


Teton praying that in the circum. 
stances stated in the affidavit filed there- 
with the High Court will. be pleased to issue 
an: order directing Stay efallfurther pro- 
ceedings in R. O. No. 13 of 1926 on nite file 
of the Nan pad wng Sub-Magistrate of Nan- 
guneri pending'disposal of O.'8. No. 192 of 
1926, on the file of the Court of the District 
Maneit 'Palamoóttah, 

Mr.: Krishna’ Bharati for Mr. S. Muthia 
Mudaliar, for the Petitioner: 

Mr. K. 8 ‘Sankara. Ayyar, for the Re- 
spondent. 

ORDER. «The palitionsr, an sanad 

R: O. No 13 of 1926 on the file of the Court 
of the Siationary Sub-Magistrate, Nan 
fieri moves:-this Court to stay at 
enquiry in exercise of ita power.of superin: 
tendence under fs. 107 of the Government 
of India Act, 1915, A oriminal complaint 
has been filed against him for forgery with 
the- permission of the Registrar. A fort- 
night later he filed a civil suit raiging 
the: issue of genuineness of’ the. same ^ 
document: His plea is: for stay of the 
criminal inquiry pending his civil suit. 
: These pleas are so di ies e argued be- 
fore this Court on first es that it ia 
advisable to congider what at thena Principles 
are. : 

The main priseiple is that this Court 
in the exercise of. itg, function of su erin- 
tendence should not retard the-legal work 
of the: subordinate Courts. e necessity 
for dispatch is clearly. laid down in*Hem 
Chandra Ray v. Atal Behári Fay (1). 

(1) 85 O. 909 at p. 914; 8 Or. L. 9. 435 


e 
alifat ops a Oa aie 
- justifiable on. -groun 

are that oh of this sort, where a Criminal 
and a Civil Court are each seised of the quee- 
tion in issue, are specially governed by some 
peculiar principle which justifies a stay? 

Ror~jnstanoe, to take the argument most 
usually advanced in these cases. Can if 
be said that where there is a common 
. issue, it must first be finally decided in 
the Civil Oourt,-before it is examined in 
the Criminal Court? A Oriminal Court is 
in every way as competent as a civil Court 


to examine. questions of possession or 


uestions involving the genuineness of 

ocuments and there isno particular reason 
for giving priority to the Civil Oourt. Then 
` ean it be said that trials cannot be allowed 
to proceed simultaneously upon the same 
issue in different Courts because simultane- 
ity is essentially wrong and one. trial 


either, the civil cr thecriminal, must, there- 


fore, be stayed. : 

Simultaneous trials may have their 
disadvantages, but when in any circum- 
stances the two several Courts must try 
the same issue, there is no reason to prefer 
consecutive trials. It is not as though 
the trial which is taken first would absorb 
or govern the other, A Criminal Court 
cannot decline to examine a question of 
forgery, because the forged document has 
been admitted as genuine in a civil Court; 
it must try the case sooner or. later and 
on the general principle that judicial 
work should not be retarded the sooner 
the better. ] , ae 

Here, the observations in Nambia Pillai 
v. Sudalaimuthu Nadan (2) are pertinent. 
“Tt is undesirable that this complaint of 
rioting and mischief should remain un- 
disposed of till the Civil Courts have 
pronounced on the question of title 
especially when it is realized that the 
Oriminal Court willin any case have to 
decide questions of possession, etc., upon 


aecriminal trial. “A grave charge has 

made against a gentleman and it is 
desirable hoth for his own sake and for 
- everybody concerned that it should be 
disposed of as quickly as possible, and 
if the procgedings be postponed until the 
: (2) fo Ind. Cag. 872; (1923) M. W. N. 276; 17 L. W. 
"s 32 M. L. 1.191; 44 Mi D. J, 642; A; L R. 1923 Mad. 
695; 25 Or. Ld, x toc T 
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final decision of the olvil suite witnesses 
may not be available,” Taj-ud din v. Taj 
Muhammad (8). 

If delay would avoid conflicting decisions, 
there might be more to be said for it; 
but it cannot do that. Conflicting deci- 
sions are the inherent risk of the division 
of causes into civil and criminal. The 
risk is probably much leas than the argu- , 
ments in this of case might lead one. 
to suppose. Ordinarily, the same evidence 
will result in the same finding and if 
there are divergent views they ultimately 
flow in the ordi course of procedure to 
the same channel. 


If the District or High Court has upheld 
or quashed a oriminal -conviction, that 
Court is unlikely to confirm a divergent 
finding in.a civil suit. Nor need it be 
held that one subordinate Oourt will be 
prejudiced by the opinion of the other. 
Apart from the fact that Judges may be 
trusted to be masters of their own minds, 
the criminal and Civil Courts are never 
trying precisely the Bame issue. In the 
Oriminal Court guilt must be established | 
beyond all possibility of doubt, but the 
Oivil Court weighs probability. An acquit- 
tal of forgery in a Criminal Oourt does 
not mean that the party will necessarily 
succeed in the Civil Court—the authenticity 
ofthe document may atill be doubtful; 
and if evidence is conclusive enough for 
conviction in the Criminal Court, apart from 
&ny question of prejudice there must be 
every likelihood that the accused will be 
non-suited in the Civil Court, And anyhow 


‘if a ease is delayed since the Court is not 


relieved from the ultimate duty of trying 
it, what danger there may be of conflic- 
ting decisions and prejudiceis a factor in 
cohsecutive as well as, in simultaneous 
trials. 

It is sometimes argued that if the trials 
are consecutive at‘least the parties are 


-not hampered by nee conduct two 


causesat the same time. This is a question 
of fact and is chiefly relevant to those 
cases where the acoused in the criminal 
Oourt is defendant in the Civil Court. In 
the present case where accused himself has 
elected to institute civil proceedings sub- 
sequent to the criminal complaint He can 
hardly claim that his resources are unduly 
strained. And even where the accused is 
also defendant the harassment must be 


(3) 69 Ind. Cas, 380; 23 Or. L. Ji 700i 


. [38 L 0. 1957] 
astual and sbmething more than inconvent-. 
ence. In the present case, and probably: 
iu the majority of cases there is ‘n> real 
difficulty in conducting simultaneous trials. 
The petitioner has drawn my attention 
to the obiter dictum ofa Single Judge in 
Kanhaiya Lal v B an Das (4): 
“Obviously, it would be highly undesir- 
&ble that the same dispute should be 
allowed to be fought out in two: Courts, 
namely, Civil and Oriminal Courts, simul- 
taneously.” 
' It may be highly undesirable, but the 
question remains whether it is less undesir- 
able to have the dispute fought out first 
in one (Court and then in the other. 
That it must be fought out is inevitable, 
and it must be fought out in both Courts. 
If the civil case is stayed pending the crimi- 
nal case, it will have practically the same 
result as ri ipd neither case; for ordinarily 
the orimi ease will be finally concluded 
in three to Bir months, and the civil case 
in three to six years; so that delaying 
the civil case will have little effect and in 
my opinion will do no good. If the 
criminal case is stayed pending the civil 
case, then, as pointed out above, a person, 
presumably innocent, is left for years with 


a criminal case hanging over him; and if’ 


ultimately proved to be guilty he will 
have successfully stayed off his well 
„merited punishment for an equal period, 
In either view, the stay of the criminal 
proceedings is objectionable. Therefore, 
the least undesirable course is to adhere 
to the main principle and to let both 
cases proceed with all possible dispatch. 


It is sometimes argued that one or 
other proceedings is an abuse of justice, 
that the complainant has filed the criminal 
case in order to overawe his civil antagonist; 
or that the latter has filed the civil case 
fas alleged here) to hamper the former. 

here may be cases in which such motives 
sre clearly apparent, but ordinarily speak- 
ing, Courts should be chary of imputing 
wrongful motives for rightful actions. If 
the law allows a legal process, it should 
not be condemned as unjust. In the 
pret ease if the petitioner chooses to 
le a civil suit during the pendency of 
the criminal action i him he should 
not be denied that right, his aotion only 


4) 89 Ind. Oas. 1053; 48 A 80 at p. 
153 Or.; 23 A. L. J. 956; 26 Or, LJ. 
1916 All, 30, 


06; L. R. 8 A. 
1485; &. L R. 
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becomes questionable when he tries by 
virtue of this suit to setup other rights 
to which he is not entitled. - > f ; 

Ia Mahomel Ibrahim v. Kuttayan (5) 
it is observed that it makes no difference 
whether the criminal prosecution is sane- 
tioned or is one which may be launched 
in exercise of private right, without sano: 
tion, A sanction is at any rate the: 
guarantee of an independent third party 
that the prosecution is not frivolous and 
a mere move in the civil game. When&. 
party has good reason to believe that he 
has been cheated by grave crime, if it is 
not his public duty, it is undoubtedly. hia 
private right to resort to the Oriminal 
Oourt and I should hesitate to describe 
his action as precipitant. Goberdhone | 
Pramanick v. Ishwar Chander (6) pro- 
ceeds on the assumption that the sum- 
mary inquiry by the Registrar before 
granting permission to proeecute was un- 
satisfactory. ho 

Where there has been due inquiry there 
seems to be no reason why the Criminal 
Court should not take up the matter. 

. The general rule, in my opinion, is that 
this Court should avoid staying proceed- 
ings in the lower Courts, and the cireum- 
stances of the present case afford no reason 
for treating it ag an exception. 

The petition is dismissed. 
Petition dismissed. 


V. N. V. 
5) 30 Ind. Cas 401; 16 Or. L. J. 637. 
8) 5 O. W. N. 44. 





NAGPUR JUDICIAL COMMIS: 
SIONER’S COURT. 
ORI MINAL Ravision No. 447 or 1826. 
December 9, 1920. 
Present: —Mr. Findlay, J. C. 
Musammat Y ABHODA—Acbusap — 
D “APPLICANT 


versus. > 
Musammat BANUBAI—OdmpLaInant— 
i NON-APPLIOANT, < 
Cr. P. O. (Act V of 1808), ss. 247, kOS—Summong 
mplainant ab Werde present- Diris s 
on hearing, effect of—Accused, whether can 
PEN wah for e offence— "Tried," meaning 
*» 


of. 

V Ins ajal at w orita cns mida. the mentia 
of a, 403, Or. P. O., begins, if not from the moment the 
accused is served with samang, Bk least as soon, as 
the accused eppears in Court. e word "tried". in- 
the section does not import any decision of the case 
on the merits, and if ina summons casb the accused 
is present and the t° is absent, the 


EGG : 
dismissal ‘of the cake in Ta of the complainant ` 
opefate&-a$ an acqyittal-of the accused and ths Bo- 
sinis cannot be "prosecuted | again the same. 
offence, 4 

App plication for revision of the order of 
the District, Magistrate, Nagpur, dated the - 
27th September, 1926, in Griminal Oase No.’ 
1691 1926. - 

,Mr. r N. Herlekar, for the ERA ~- 
~ ‘Mr, A N. Chorghade, tor the Non-Appli- 
cart. 

ORDER.—The sa ana. Busan. 
Yashod&, in this case was prosecuted by the , 
non-applicant, Musammat. Banubai, in the. 
Court of'the “Third Olass ‘Honorary Magis- 
trate, Nagpur, for an offence under s. 352- 
ofthe Indian Penal Code. One Musammat™ 
Jai was also included. as an accused in the’ 
same complaint. On 12th June, 1926, the date- 
fixed for hearing, the applicant was present- 
and served, while the other accused was 
absent and unserved. -As the complainant: 
was absent, however, the accused was ac- 
quitted under B. 247, Or, P. O.- In this 
connection I may Bay that the order of 
the Magistrate is a vague one and it is: 
not clear from its terms whether Musam- 
mat Jai was also acquitted. That is im- 
material, however, so far as the present ap- 
plication i is concerned. l 

Subsequently, the non-applicant, com- 
plainant, filed a fresh complaint on the- 
same facts, tthe same accused and 
in the same Court. The applicant. applied 
to the Court on the ground that having 
been once acquitted, she could not be 
tried again on the same facts, but the 
Magistrate declined to entertain this pro- 
position. A criminal revision was then 
filed before the District Magistrate; the 
latter held that it wag not clear whether 
the accused were both in Oourt on the 
day they were :avquitted and it was 
doubtful whether the trial had really 
begun. Thé District Magistrate, therefore, 
saw no cause to interfere and allowed the 
trial to proceed. 

On- behalf of the applicant it has been 
urged that s. 403, Or. P. O., offers an ab- 
solute bar to her fresh trial for the alleg- 
‘ed offence under s. 352 of the Or. P. G., 
cf. Emperor v. Dulla (1), Panchu Singh v. 
Umor Makomed Sheikh (2), In re Gug pu. 
Peddaya of Palakos (3) and In re D 


aul estes 1054; 45 A. 58; a 


SON PAN *4 M. 253; VN: L. T. 95; 12 
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Lal- Sahib. (4) which have bein: relied one 
in this conneotion..by. applicant. On bhe-. 


: Half of the non-applicant, reliance-has been: 


placed on-the, remarks. of. Napier, J., iu: 
the last quoted case, -but it is pertinent 
to point out that when the case. was re- 
ferred to Wallis, G. J., the latter examined 
. the- point at issue. trom the historical point 
of view and came to ,the conclusion that: 
an acquittal under s.-247, Or. P. O., was, 
intended to operate s4 final bar to further 
proceedings. 

. In my opinion, the present: case - gives’ 
rise to no difficulty ‘with reference to the, 
word “tried” in-s, 403, Or. P.O: The pre- 
sent applicant had- been duly served and 
he: apparently .&ppegred before the Court, 
The trial began as soon, ag she:so appeared. 
and, in my opinion, therefore, the further 
complaint against her for the same offence 
on the same set of facts was ultra vires of 
8.403. The great weight of authority isin 
favour of the view I take and I am not pre- 
pared to admit-that the word- "tried" in g: 
403 necessarily imports any decision of the 
cage on the merita. The trial had, in reality, 
commenced, if -not from. the- moment the 
applicant was served .with summons, cer- 
tainly from the moment. she appeared in 
Court on the -case „being called. Had it 
been intended to omit- an acquittal under 
s. 247 from the scope of s..403; I should 
certainly have expected to find mention of 
the fact in the Explanation -to the latter 
section., So far as the present applicant i is 
concerned, therefore, ghe cannot, in my 
opinion, be prosecuted again for the same 
offence. - 

As regards Musammat Jai, I am not pre- 

pared to pass any orders at present. The 
fall facts regarding -her non-appearance or 
otherwise are not before me, It will suffice: 
therefore, to order that the proceedings 
yee the Oourt -of Mr: Aminuddin, 

hird Class Honorary Magistrate, Nagpur; 
in Oriminal Case No: 10041926, are quashed 
so far as the present applicant, Musammat 
Yashoda, is concerned. 
G R.D.. . Proceedings quashed.- 


(4) 45 Ind. Oas 261; 40 M. 976; 33 M. L. J. 121; 27 
M. L. T. 69; 6L: W. 175; 19 Cr. Lg 501. 
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“` LAHORE HIGH COURT. . ' 
;-, OBIMINAL Appaar No. 486 o» 1920. . ^^ 
'^ Oétober 8,1920. .° ^ - 

Present; —Mr, Justice Shadi Lal, Chief 
Justice, and Mr. Justice Le Rossignol. 

KHERI AND ANOTHRE—ÀOOURHD— 
APPELLANTS 


rersus 
EMPEROR—Rasponpanr. 


‘Criminal . trial—Post mortem ezamination—Dead , 


todi, ordinary: period for putrefaction of—Hvidence 
—Witness held unreliable as to ome accused, whether 
can be beli as to others-—Witness reporting to Police 
very late—. y not explained —HBvidanoe, value a e 

In India it is very rarè to find a dead body 
from traces of putrefaction for more thah 24 hours 
after death: . [p. 857,-col. 2.] - ! 

In the absence of special reasons a witness who 
is held to be unreliable in respect to one accused 
should not be held reliable as to the other acoused 
[p. 858, col. 1.] f 

The evidence ofa witness who reports a matter to 
is Police ata very late date and who is not able to 

ive any explanation for the delay should be treated 
wiih suspicion. [tbid ] : 

Oriminal Appeal from an order of the 
Sessions Judge, Karnal, dated the 18th June 
1820 i 


- Lala J agan Nath, for the Appellants. . 
' The Assistant Legal Remembrancer, for 
the Respondent. ds ; 


. JUDGMENT:.-—On the 25th of Novem- 
ber, 1919, the dead bodies of two mea were 
found in the jungle near. the village of 
Kurana. ‘Soon after the discovery, the 
bodies were ascertained to be respectively 
thoseof Nanu and Meatu, Jats of Dhurana. 
After a somewhat lengthy inquiry the Police 
sent up for trial four men, Kheri, Badlu, 
Jot Ram and Ismail.’ Ismail has been ac- 
quitted in the Sessions Court and the re- 
maining three, Kheri, Badlu and Jot Ram, 
have been sentenced to death unders 302, 
Indian Penal Code. All three have appeal- 
ed to this Court and the case isalso before. 
us for confirmation of the death sen- 
tences. ` 7 

. The lower Oourt has written a very 
confusing judgment, but the facts of the 
case may be very simply stated. 

Between the deceased and the appellants 
enmity has existed for some time past but. 
the incident which, according to the pro- 
secution, and which is admitted by the 
defence, induced the appellants to commit, 
this offence is that, two or three days before 
the 21st of November, 1919, the deceased 
were instrumental in recovering from the 
house of Budlu in Dhurana village a woman: 


guant p. MMPAROR | 


' the Slat of 


857, 
Y loni 
who pan been abducted : fram her hame in , 
the Jind State and taken-by her abdyotora, 
tg she housé of Badlu., :-. 2 NG 


he theory, for the prosecution is; that on 

November 1946, the deceased left 
i : villagp -of Dhurana and. proceeded to 
Moura Sink to make inquiries whether the. 
husband. o? the abducted woman kad takeh 
steps.ta prosecute the abductors, and that 
they were followed in. the afternoon: by thé, 
accused who murdered ‘them only on. ‘thd 
following morning, by waylaying them ir 
‘the- jungle near the: canal bridge between 
Kurana ang Bink, 2g 570707 


: The conviction reposes upon fhe evidariée 
ef one Risala who states that ha was one of 
the murderers’ party. :He was tendereda 
pardon and has appeared -as an approver 
in the case, : One of the difficulties. we havé 
experienced in deciding-this case tdriseg 
from the fact that the learned Seésiond 
Judge has failed, in disqussigg «each sepa- 
rate piece of-evidehce; to -record -& clear 
finding whether that, evidence -is reliable. 
‘He has not stated whether.- he considers 
the evidence of the approver in itself -pro- 
‘bable ‘and reliable. , He'has rejected, appa- 
rently, the evidence of Bhola Ror; thatthe 


- apprever, Jot Ram and Ismail stayed atthis 


House" on ‘their way tówarda- the. scene 
‘of the crime; but he has net- recorded any 


` opinion as to the value of the evidence of 


"Mutsaddi of Damiana (P. W. No. 29). ^s - / 
‘ After a careful consideration ‘of thé evi- 
‘dence‘and of the argumente.in the-case, we 
have arrived’ at the conclusion that thé 
convictions cannot’ be maintained. Out 
first difficulty arises: from our inability io 
reconcile the alleged date of the crime with 
the appearance of the bodies as set forth in 
the post mortem report. The medical-expert 
examined the bodies in the afternoon of 
the z7th of November, i.e,- more than fivà 
days after the alleged commiésion: of the 
crime, yet-he found both bodies fresh in 
appearance and practically free from-dé& 
composition, rigor mortis was still present. 
Now, in this country it is very rare, indeed, 
to find a dead body free from:traces of 
putrefaction lor more than 24 hours after 
death. In very exceptional. cases, it ig 
true, deco Sate does: nof set in, till a 
later period but the general rule is as stated 
above. In addition to this we are struck 
by the fact that though on the theory of 
the prosecution the bodies'had remained 
exposed in the jungle for some three daya, 
neither bore any. trace of molestation by 
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wild beaste or wild fowls. For these rea- 


sons, we do not think that the prosecution 
has established that the deceased met their 
death on the early morning of the 22nd of 
November. ” - 

The statement of the approver in itself is 
not convincing. He had no particular en- 
mity against the deceased and his story 
that while four men of the assailants’ party 
seized the two deceased, the fifth hacked at 
their throats with a gandasa does not sound 

probable. The assailants knew that 
their victims were to be two and it Seems 
extraordinary €hat they should have taken 
only one weapon with them and that the 
approver should not have noticed any stains 
of blood upon the clothes of his companion. 
However that may be, it remains to be seen 
what'corroboration there is of the approver's 
gtory. 
` Bo far as Ismail is concerned, the learned 
Seasions Judge has refused to rely upon 
the evidence of Bhola and Gainda, and we 
pee no reason why, if held to be unreliable 
in respect to one accused, should be held to 
be reliable in respect to the appellants. 
From the: evidence of Lilu (P. W. No. 16) 


the learned Sessions Judge appears to, 


have extracted something not very definite 
in support ofthe prosecution story but, as 
a matter of fact, Lilu gives no evidence 
which can be in.any way regarded as 
corroboration of the approver’s story. The 
evidence of Mutsaddi (P. W. No. 29) is in 
itself most improbable. The witness admits 
that he disclosed his knowledge to the 
Police at & very late date and he gives no 
explanation of this delay. The learned 
Sessions Judge while apparently relying 
upon this evidence, does not state in so 
many words that he believes it to be true, 
and we regard it as of no value. As against 
the appellant Jot Ram this is all the evi- 
dence on the record and we regard it as 
quite inadequate. 

Against the appellants Kheri and Badlu 
there is nothing further except the deposi- 
tions of P. W. No. 19 and, P. W. No. 20 
that they saw these appellants going in 
the direction of Mouzi Sink some time 
after the decegsed had taken the same road. 
Then there is th evidence of P. W. No. 30 
and P. W. No. 32 to the effect that they saw 
Kheri and Baglu in village Sink in the 
evening of the 4lst November. This, even 
if true, is not stffficient corroboration of the 
epprover's story, éspecially in -view of the 
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doubt which we entertain regarding the date 
of the murder. 

For these reasons we accept the appeal 
and acquit the appellants. 

AN. A : Appeal accepted. 


——— 


NAGPUR JUDICIAL COM MIS- 
SIONER'S COURT. 
OaruiNAL ÁrPBAL No. 57-B oF 19286. 
August 10, 1928. 

Present: —Mr. Kinkhede, Officiating A. J. C. 

YESHODI-—AOOUS8BD—À PPALLANT 
versus 
HMPEROR—Raseonpant. 

' Heidence Act. (I of 1879), s. 25--Confession under 
inducement of exemption from punishment, admissi- 
bility of—Testimony of witness rejected with rd 
to one accused, whether acceptable with rega to 


The uncorroborated testimony of a witness, if held 
unreliable as to ons accused, should be rejected with 
respect to the others also in the absence of special 
circumstances. [p. 859, 001.42. 


Kheri v. Emperor (1), relied on. 


A confession by an accused under an er- 
hortation to speak trath impl an inducement 
that ho will escape the penalties of law is inadmissi- 


ble in evidence under s. 25 of the Evidence Act. 
[ibid.] 


Criminal appeal against the judgment of 
the Sessions Judge, Akola, dated the 2lat 
June, 1928, in Seesions Trial No. 14 of 1928. 

Mr. M. B. Niyogi, for the Appellant. 


JUDGMENT.—This is an appeal by - 


one Yashodi convicted of murdering her 
full grown new born illegitimate child and 
sentenced to transportation for life. She 
is a widow forthe last 10 years. Oa the 
night of the 29th April, 1924, she gave birth 
to that child after the completion of the 
full period of nine months. The child was 
born alive as the madical evidence shows. 
While it lay in the compound of her house 
it was seen alive and "e by P.W. No. 1 
-and P. W. No.2. The medical evidence given 
by P W. No. 8 also shows that the mouth, 
c3ophagus and pharynx were atuffed with 
earth, and some earth was also found in 
the stomach Inthe opinion of the Assist- 
ant tothe Oivil Surgeon (P. W. No. 86) 
the death was onall probabilities due to 
suffocation with earth in mouth and back 
of throat. The sole question is who murder- 
ed the child, d 
It must be mentioned here that the appel- 
lant had during her husband's time borne 
him two legitimate children, and since his 


^ 
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death she has had three illegitimate 
offspring. Theeldeet Mogitimate oftepeing 
is in the Pandharpur asylum. The secon 
was entrusted to one woman but died later 
on, andthe third is the one with whose 
murder she stands charged. It is argued 
by the appellant's Advocate that Yashodi 
was accustomed to the disgrace which was 
likely to attach to her inthe eyes of the 
public for having given birth to illegitimate 
progeny so that it does not furnish a motive 
or her to commit the crime. She was 
already outcasted by the community. She 
had no cause to be afraid of it now, Then 
again the evidence on record shows that one 
Yadorao who is behind the scene has been 
planning with the help of his other relations 
like Rambhaoo and Balkrishna and partizans 
like the Patwari, to oust Yashodi from her 
position as the natural guardian of her legi- 
timate son, and that, in fact, proceedings are 
still pending. The Patwari has evinced a 
very great personal interest in this affair. 
Hs» went out of his way to make the report 
personally in the company of Yadorao 
(aee P. W. No. 10's deposition). To my mind 
the evidence of Nathu (asalso of his wife 
Radhi) ishighly tainted by his being ia 
league with these people. His over anxiety 
from themorning of the 28th to leave the 
premises and the so-called attitude of an in- 
nocent onlooker, at what occurred, which he 
assumes, and the feigned silence he main- 
tained or his refusal to make any disclosure 
to his own friends. regarding whatever he 
saw in the night uatil a new lodging was 
secured for him and hot haste with which 
he caused his own furniture to be removed 
to safer quarters, and aboveall the trembl- 
ing state of mind which he and his wife 
have ae in order to escape fro 
the blame of being concerned in the murder 
of the child and the damaging admissions 
thus made, clearly int to the hand of 
Nathu in the murder of the child, rather than 
that of Yashodi. The Sessions Judge has 
not given clear finding as to the part this 
man had played in the affairs. Nathu's 
omission to accost the Mahars at the very 
time when he saw the child crying in the 
compound and toaskthem to take charge 
of and keep a watch over it until the 
persons who in their anxiety to get the 
earliest news of the birth of the child 
with a view to prevent it being killed 
a3 soon 83 it was born, had poste? 
tha Mahars to keep a watch on Yashodi, 
came to the a a shows that in 
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trying to depose in the manner he is now. 
deposing as P. W. No. 1 he is trying to 
screen his own complicity in the matter. 
Thevarious explanations he gave for not 
informing others immediately are on the 
face of them clear inventions. 

The evidence of the Assistant to the Civil 
Surgeon, P. W. No. 6, clearly shows the 
utter impossibilitv .of a woman in tha 
position of Yashodi being, shortly after the 
delivery, able to dig the» hard soil and 
make a ditch about 2 feet deep and lift 
up the Budhalas and stones, etc., and keep 
them on the boy's body and cover tha 
whole thing again with earth so as to pře- 
vent detection, The Investigating Officer 
TP. W. No 7) clearly says, that P. W. No. 1 
aad P. W. No. 2 had not told him that they 
saw Yashodior Deorao near the child while 
it was Sung: The Sessions Judge has, in 
fact, observed that there is nothing to show 
who dug the pit. He has also disbelieved 
Nsthu's deposition wherein he said that 
he had seen Denrao and Yashodi going to 
the place where the child was seen crying, 
in view of the non-disclosure of this piece 
of information by him to the Investigatin 
Officer (P. W. No. 7). If Nathu was hel 
unreliable in respeot to one accused I do not 
see any reason why he should have been held 
by the Sessions Judge to bereliable inrespect 
of the appellant: cf. Kheri v. Emperor 
(1), where under similar circumstances, the 
uncorroborated testimony of one witness 
which was disbelieved as to one accused by 
tha Sessions Judge was discarded by the 
High Oourt also as to the other accused 
whom heimplicated. 


The Sessions Judge has himself dis- 
believed the prosecution evidence tendered 
to show that Yashodi pointed ont the 
burial place to the Panchas or to the Police 
Sub-Inspector. Then again the Sessiona 
Judge does not seem to attdch any import- 
ance to the unsigned statement (Ex. P.1) 
of Yashodi recorded by the Patwari. The 
evidence of the Patwari &nd of Rambhaoo 
discloses circumstances which clearly 
detract from the value to be attached to 
it. Iignore it as inadmissible under 5°25 
of the Evidence Act, inasmuch asin the 
admitted exhortation to speak the truth 
thereis inducement that tie deponent will 
escape the penalties of law and it was 
made virtually in the presence of Balkrishna 
(P. W. No. 10). . g 


(1) 99 Ind. Cas, 857; 3 L. L, J. 147 st p. 149- ^ 


660 . 
_1,- therefore, hold athat’ the. prosecution; 
failed to make ae that the child wes, 
s tered and buried. by Yashodi. | 
. I am not an prepared to up- 
bold, fhe.conviotion. of. -Yaghodi on. the evi- 
dence of partizan witnesses. dike Nathu 
Wi. No.,1), his wife -Radhi -(P, W. No. 2), 
anbhaoo (B: W. No. 5), “Laxman Patwari 
P. W. No. 8) and “Balkrishna (P. w. No. 10) 
who appear to have. made common cause 
‘against Yashodi. ‘The appeal is allowed and 
the appellant is orderéd to be,set at liberty. 
(GR. D. € Appeal, aee 


- RANGOON HIGH 1 OGURT. É 
Ec MISOBLLANBOUS APPLICATION s 
É “No. 31 or 1920; - 
August 9, 1920. 2 ' 
Present; — Justice Sir B njamin Herbert - 


"NGA, BAN "TR X Assn 


* -EMPEROR - Rxspoxpir: à : 
e o O. (Act V of 1808), m . 497, 498— Charge. of 
mandor Bani pen gron 
A person of murdershould not be released 
an bail eithàr by the Folios or the Court before whom 
ho’ is broaght i eppear reasonable grounds 
for believing -tha n' guilty of the offence 
‘of’ which he is rots 


-.! Oriminal . P Misco ABEN Application 
cagainst an order" of ‘the Sessions Judge, 
‘Promea, '. in < -Oriminal : »-Miscellanedus Trial 
‘No. 5 of 1926.: 

Mr. Aung Din; for the ‘Applicant, 

“ORDER.— Applicant is nhder trial be- 
fore the Sessions Court of Prome on: a 
‘charge of murder. He applied to the Sea: 
‘sions Judge to be enlarged on bail and 


NIE Ci 


' his application was refused, He: now asks ' 
¡me to order his release on bail under the - 


rovisions of 4.498 of the Cr. P. 0O. Hig 
k arned Advocate says that the case against 
"bim does not go beyond mere suspicion, 
“and that the Sessions Court ought to have 
'released him ón bail under the provisions 
ots, 497 (2) of the Code. ‘He also-refers 
‘me to Mohammed Eusoof v. Emperor (1) as 
‘laying down that because an accused per, 
“gon is regą arded ab innocent until he-is 
“proved E ilty, bail ought ordinarily 
“to be kawon with fhe security ig such as 
‘to HEY it morally certain that the accused 


(1Y 93 Ind. Gos ‘Me ee 
Rang. 51; 27 


#7 Or Led. 40 
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will:not abscond... He has, however, over? 
looked a later. passage. in the.’ same judg- 
ment; where it wag-said. that "itis unusual 
to grant a bail where the offence charged 
involves the possibility of capital punish- 
ment." I have. no. desire to identify myself 
with the learned Judge's view of the worda 
# death or transportation for life" in g. 497 
of-the Oode,. since I consider that view 
mistaken, but there can -be no doubt that 
8:497 lays. down that a person accused of 
murder shaH not. be released on bail, either 
by the Polica or the Court before whom. he 
is brought, if there appear’ reasonable 
grounds for. believing that he has been 
E- of the offence ‘of which he is accus- 


I haye reaa the — [T Judge's 
order and I find that he has considered 
the grounds raised in the present applica- 
tion. I see no reason to believe that he 
exercised his discretion wrongly in refus- 
ing to-enlarge the applicant on bail, and 
I am not satisfied that I should be justified 
in directing the applicantto be admitted 
to bail under the provisions of s. 498. 

1; theréfore, dismiss the application. 

ANA, pnm dismissed. 


a T A , I 

' NAGPUR JUDICIAL COMMIS- 

.. SIONER’S COURT. i 

' MiéonLtANBOU8 ParrftouN:No. 81 oF 1925. 

` November 26, 1920. 
Present:—Mr. Prideaur, A.J. O. 
JAIRAM SINGH—Acotsap— 
. APPLICANT ` 
= versus: - 
EMPEROR— Non-APPLIGANT. |, 

Cr. P C. (Act V of 1898), s. 586—Transfer appli- 
cation— Grounds for transfer. 

In deciding whether an application for transfer 
of a criminal case ghould be all»wed, the e: quem 
is not whether the belief of the. accused that Meee wig 
not have a fair trial before the tryin ee 
ig reasonable or unreasonable, but whether it orate 
or not, though the only way of deciding whether it 
exists or not is to see whether it might reasonably 
be expected to exist ina person of the stan of 
intelligence and honesty common in the dim to which 
the accused belongs. [p 881, ool 2:] 

Abdulla v. Emperor (1), relied on. 

: Application for transfer of the case from 
the file of the Magistrate, First Clags, - 
Wardha. 

-Mr. M. R. Bobde, for the Applicant. 

— Mr. G.P. Dick, for the Non- Applicant. 

N 


- 
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ORDER.—There is a case (No. 27 of 
1926) pending in the Court of. Mr. Larmi- 
narayan, First Olass Magistrate, Wardha, It 
is a case under s, 145, Or. P. O. There isa 
dispute as regards the property left by 
one Parbati Bai between; the : applicant 
Jairam Singh and one. Narayan Singh. 
Narayan Singh’s case is that his son Parash- 
ram Singh was “adopted: by the deceas- 
ed, while Jairam Singh claims he is are: 
véreioner. The evidence for Jairam Singh 
has all been taken and the Court is now, 
taking evidence of Parashram Singh. On 
the 1¥th of October last Jairam Singh ap- 
plied to the District Magistrate for a trans- 
fer of the case and he in his application, 
made certain definita allegations, against, 
the Magistrato allegati ions which led him 
to suspect or fear that the Magistrate was 
against him. ‘These allegations were: 


' "(1) That Mr. Laxminarayan sent for the. 
applicant at his bungalow about a month’ 
ago and he advised him to give about 4- 


annas share to Narayan Bingh.: The appli« . 


cant declined to accede to this suggestion, 

(2) That Lachiram Singh Malguzar father 
of Narayan Singh is a special friend of Mr. 
Laxminarayan and he must have told all 
about the casa to the Court. The applicant 
apprehends and has strong reason to believe 
that justice will nct be done in the Oourt 
of Mr. Laxminarayan as it is impossible for 
the Court to-disassocinte himself with the 
knowledge or information about thé case. 

(3) That after the institution of this case 
the applicant had personally twice seen 
Narayan Singh in the bungalow of Mi, 
Laxminarayan and it is likely Narayan 
Singh also has prejudiced the Oourt against 
the applicant, 

(4. That on 18th October, 1928, Narayan: 
Singh informed the applicant thatthey both 
should go to the Court at his house and a 
compromise would be effected. Narayan 
Singh further said Court to hamara hat.” 


Now one would expect the Magistrate to 

categorically deny the allegations made or 
to explain exaotly what has happened, 'But 
Mr. Laxminarayan's answer can only be, 
termed evasive. Ft‘runs:— 

“(1) I have not the least objection if thé 
case is transferred from my file. 

(2) Iam not in any way prejudiced 
&gainst the applicant and would be ‘the 
Py man forsucha prejudice against any“ 


bod 
d! ‘Being an outsider and stranger to this 
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place Ihave no friendship. with anybody 
in the Wardha District. $ 

(4) Of conrse in the capacity of Sub- 
Divisional Officer and an Executive Officer 
when necessity arises I do see. people.". . 

This is clearly no answer. to the „allega; 
tions made and I can only infer that, ag 
they have not been denied, the allegationg 
are correct. It: may well be that, Mr. 
Laxminarayan is ;rightly endenvouring;to 
effect a compromise between the parties, 
bat such matters should take place openly 
in Court and not at the Magistrate's bungan 
low, Though lam not prepared. to-hold 

t Laxminarayan is in; aay way pre- 

judiced i in the mbtter or would not dispose 
of the. case justly, yet it, seems to me that 
the applicant has some grounds for his 
appréhensions. As: „pointed . out. by my 
brother Hallifax, A. J. C, in Abdulle v. 
Emperor (D: "The question- is not whether 
the belief is reasonable, or ,unreasongble 
but whether it exists or not, though. the, 
only way of deciding whether ; it exists or 
not is to ses. , whether it might reasqnably be 
expected to exist in a personofthe Btandarda 
of intelligence and honesty common in tha 
clase, to-which the accused-belongs.”. 

I think this case should be transferred 
and I. transfer it to such other competent 
Court as the District Magistrate may select; 
The applicant agrees.that no trial de novo, 
will be ordered. - Flis case is closed, and the 
new Magistrate will proceed with: the ,càsb 


‘from the. stage at which it now stands, tha 


applicant, Jairam Singh, not being allowed 
to call further parol pecan 
-G..R. lication allowed; 
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NAGPUR JUDICIAL COMMIS- 4 

SIONER'S COURT. - ; 

Canana RmvistoN No. 470 op 1926, `+ 

- November 30, 1926 ` 
Pregent; —Mr. Findley, J..Q. 

| GULABOHAND—Accvew>—Avrcrount x 


E Use ^ 
ct V of 18908», s. 287 m 
7860), se. L47. 160 -Cometction vnde under NIP o 
4 ion 
segan v e “Ohang jen 


Section 237 ot the Or. P. «e d gies uaa 
limited in {ts operation to cognate offences, mays 
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Offences under sa. 147 and 160, Indian Penal 
are cjusdem generis and the conviction of an ud 
for an offence under s. 160, even though he was 
charged with an offence under g. 147, Indian Penal 
Code, is not illegal. 

Application fer revision of the judgment 
of the Firat Olass Magistrate, Ohhin Toad. 
dated the 29th September, 1926, in Criminal 
Appeal No, 22 of 1928. 

Mr. V. R. Dhoke, tor the Applicant. 

ORDER.—The applicant Gulabchand 
as well as his two accused, Bridhichand and 
Ponamchand, whose applications are also 
disposed of in this order, were convicted by 
the Magistrate, Second Class, Ohhindwara, 
of an offendb under s. 160, Indian Penal 
Code, and each was sentenced to a fine of 
Ra. 60. The Magistrate, First Class, Ohhind- 
wara, who heard | the connected appeals, 
maintained the convictions and sentences. 
: The only question I ani concerned with 
in these applications is whether the two 
lower Courts were: correct in framing a 
charge under s. 147, Indian Penal Code, 
while convicting the applicants unders, 160, 
Indian Penal Code. lhave been referred 
in this connection to the decision of Krish: 
nan,J.,in In re Mahankalu Sreeramulu (1) 
as being & direct authority for the proposi- 
tion that has been advanced on behalf of 
the applicants, riz., that the trial was illegal 
on the above ground. That .cage was 
entirely different, because therein there 
was clearly no evidence on record that thé 
fight had taken place in the public place 
and that there was a disturbance of peace. 
As“regards the latter part of the said 
judgment, it does not seem to me that in 
the present cabe there is the slightest 
ground for supposing, that the applicants 
‘were in any way prejudiced i in their defence 
by the action of the Magistrate. The dis- 
turbance took place, as is shown by the 
Firat Olass Magistrate in his appellate judg- 

ment, in apublio place and there was ob- 


- viously a breach of the public peace. If 


8.287 of the Or. P.-O, is to have any real 
meaning at all, the present'occasion was ob- 
viously one for Huns effect to it. In any 
event, with all deferencetothelearned Justice 


who bo decided the case aus uoted above, I should 
D prier not have hteet heeitation 
the view en by Hyves, 


preferrin £ 
J., in Sabir Husain v. . Emperor (2). Bection 
1 Ind. Cas. x irap 
NJ EAE i 


im GA 
Can 187; DA na 461; 3U, P. L. R 
mi 101; 8 Or LJ. 
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237 ofthe Or. P. O. must necebsarily be 

limited in its operation to cognate offences. 
ln the present instance, the only alleged 
new element concerns the breach of the 
publie peace, but this element was obviously. 
present before the minds of the Court and 
the accused all through the case The 
decision of Jenkins, C, J., and Batty, J. in 


- Emperor v. Sakharam Ganu (3) is not in 


the slightest degree to the point. There 
the relative offences concerned were ones 
under ss. 376 and 368, Indian Penal Code. 
As regards each of these offences, different 
elements entered into them and different 
questions of fact were concerned, whereas 
precisely the reverse is true of the present 
case and the offences'under as. 147 and 160 
respectively were obviously ejusdem generis. 
This being so there was, in my opinion, no 
impropriety whatever in convicting: the 
«opksants under s. 160 of theIndian Penal 
Code. 

The application is accordingly dismissed 
without notice to the Crown. 

G. E D, Application dismissed. 


* ($) 8 Bom. L. R. 120; 8 Or. L. J. 240. 


LAHORE HIGH COURT. 
ORIMINAL Partition No. 157 or 1920. 
December 18, 1926. 

Present:—Mr. Justice Jai Lal. 
J AWALA BINGE Angan -DRTHTONGS 
"versus 
d "EMPEROR-—RHBSPONDENT. ` 
Cr. P. C. (Act V of 1809), s. 5626—Transfer of an 
District—-District M , opinion of, that 
there is prima facie case, whether ground dL Arie hh 
The mere fact that a District Magistrate has 
ihe conclusion thaí there is à prima facie quio inn 
an accused person which ought to be inq 
by a Oriminal Court, is no ground for transfer of 
the case from the District unless it is shown that 
the District Magistrate is attempting to influence 
ame case directly’ or indirectly. [p. 883, 
eo. 
Petition for transfer of the cage from the 
Oourt of the Magistrate, Firat Olass, Lyall- 
ur, to some other Court of competent 
urisdiction in some other District. h 
Lala Moti Sagar, E. B., for the Petitioner, 
Mr. Dev Raj Sawhney, Government Advo- ' 
"cate, for the Respondent. 
ORDER.—This is an application under 
8. 526 ofthe Or. P. O. for 
Oriminal case under Bg, 430 and 161 of thg 


er of a. 
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Indian Penal Code pending against the 
petitione Jawala Singh in the Court of 
Lala Ram Nath Luthera, a Magistrate of the 
First Class in the Lyallpur District. The 
prayer is to transfer the case from Lyallpur 
to some other District on the ground that the 
District Magistrate of Lyallpur has already 
taken action against thepetitioner which 
shows that he is pfejudiced against him 
and that he is taking such an extraordinary 
interest in the case that the trying Magis- 
rate will not be able to arrive at an inde- 
pendent conclusion, and, therefore, that the 
petitioner will not get a fair and impartial 
trial inthe Lyallpur District 

It appears that Jawala Singh, who is a 
Sufaidposh and haa officiated as a Zaildar, 
was awitness forthe Court in a murder 
case, but the ‘accused were acquitted by 
the Sessions Judge. It was considered by 
those in charge of the prosecution that 
the petitioner’s evidence was partial to the 
accused and that this wagduetohis having 
been bribed. The District Magistrate 
had an enquiry made through the Tahsildar 
who reported in favour of the petitioner. 
A further enquiry was made through an 
Inspector of Police who considered that a 
case under ss. 420 and 161 of the Indian 
Penal Oode had been established against 
Jawala Singh. As a result of this report the 
petitioner's licende under the Arms Act was 
confiscated and his name was removed by the 
District Magistrate from the list of Assessors 
of the District, It further appears that the 
Deputy Commissioner has not only declined 
to recommend the petitioner for appoint- 
ment asa Zaildar owing toa vacancy hav- 
ing occurred: bnt has recommended hig 
suspension as ànfInamkhor and Lambardar. 
After the criminal prosecution against the 
petitioner had been started the ‘Deputy 
Commissioner sent a note to Lala 
Nath, 
to him when the accused was charged or 
discharged. This was on the3rd July 1926. 
The enquiry was made in writing and the 
letter was placed on the record by the Magis- 
trate. This note, according to the affidavit 
of Lala Des Raj, Pleader, was on the record 
on the 2nd September. It was found that the 
note had been removed. The Magistrate in 
his explanation admits that he received a 
note from the District Magistrate, but states 
that he returned it to h The District 
Magistrate states that he has not been able 
to trace the note and that “presumably it is 
included in the papers of suspension of 8, 
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istrate, asking him to report: 
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Jawala Singh from his inamkhori which 
papers have been sent to the Court of the 
Commissioner, Multan." , 

It will thus be observed that all that the 
petitioner has been able to establish is that 
the. District Magistrate’ is satisfied that 
there isa prima facie case against him 
which must be enquired into by the 
Oriminal Court. The note that he sent io 
the Dum Magistrate merely ‘asked him 
toinform him when the accused is charged 
or discharged. This did not “give any 
indication to the Magistrate that the District 
Magistrate desired the actused tà be charge- 
ed. All that the Magistrate noted on the re- 
quest by the District Magistrate was that he 
would be informed. This also does not show 
that the Trying Kapinan. was in any way 
prejudiced against the petitioner. The mere 
fact that the District Magistrate had come 
to the conclusion that there was a prima 
facie cage against the accused is no ground ' 
for transfer of the casefrom the District 
unless it can beshown thathe is influenc- 
ing its result directly òr indirectly, and 
this has not been established. In my 
opinion, therefore, there is no und for 
transfer of the cage from the District of 
Lyallpur and I dismiss this petition. 

Z. K, Petition dismissed, 


‘NAGPUR JUDICIAL COMMIS- 
: SIONER’S COURT. W 
MlBORLLANBOUS Partion No. 84 op 1926. - 
November 30, 1926. 
Present:---Mr. Findlay, J. O. |, 
USMANMIY A — COMPLAINANT— 
APPLICANT, 
versus 
AMIRMIYA —ACOUBBD—NON- 
oli i SEP of 1860) 340—Oriminal 
ot 0 Nu 
force ue ofi iet Anus Gr $. . (Act V of 
1898), s. 6£—0Order of restoration, power of Court to 
P Tho finding af a in an order af convic- 
that the accused. 


“complainant there- 
own on the house there- 


minal force within the dn a 39 
was present and to justify an order of restoration of 
possession under s. 538, Or. P, Q. [p. 864, cols. 1431] 


T 

An order for restoration of possesaion under a. 522; 
Or. P. O., may be pasatd by a Court of Revision within 
one month of the date of the dismussal.of a Oriminal 
Revision Petition. . 

Application under s. 522, Or. P. O., for. 
restoration of possession of house. . ` 
, Mr. S. R. Mangrulkar, for the Applicant. 
. Mr..V. R. Pandit, R.-B.,. for the Non- 
Applicant. ^ . .',- HAMM. 
. ORDER.—The only point Iam con“ 
Gerned' with in this application -is whe- 
ther this Oourt can or should now pass an 
órder under s. 522; Or. P. C., putting the 
applicant in possession of the house. ' The 
revision epplitation of the non-applicant 
was dismissed by my learned predecessor, 
Kotval, O; J. G., on the 30th of October 
last. ‘The applicant's petition now is that 
the findings of both the. lower Oourts show: 
that 'be'wag, dispossessed by the non-appli- 
cant either by “criminal force" or by a show 
of criminal-force." VE E PIE = 
- Oa behalf of the non-applicant it..has 
been urged that there has been no finding 
by:the lower Qourts in connection with the 
question-ef criminal force.or show of eri~, 
minal force and I have been referred to the, 
decisions.-in .Bhagbat Shaha .v. .Sidique 
Ostagar (1), Sadasik Mandal v. Emperor (2), 
In re Batakala Pottiavadu (3), Churaman v. 
Ram Lal m and Mohunt Luchmi Dass v. 
Pallat Lall (5) in this connection. These 
cases are all authority for the proposition 
that a person, in whose favour an order 
under s. 522 is made, must have a finding, 
in his favour that he was dispossessed by 
the-use of. criminal force. It is pertinent, 
first of all, to póinf£ out that all these deoi- 
sions: have -reférence ‘to the old Or. P. O., 
whereas àn important: amendment has been 
introduced in the new section. It is clearly 
on the findings of both the trying wp eh 
trate and the Magistrate, First Clase, that 
what the non-epplieant did in this case 
was to break open the loak of the com- 
plainant's house, to throw out allthe pro- 
perty, belonging to him therefrom, and to 
put a lock of his own on the house theres, 
after, ‘The evidence on record leaves not 
the slightest doubt to my mind that in this 


ee: Mi to 


“u 


: ia, Sheer 
(18 Ind. Cas. 178; 39 0, 2080; 18 Or. Ta J, 808; 18 
WSN. SLL. P 
Paris Ind: Cas. «168; 18 O.. W, N. 1150/15 Or, L 
i: M. 49; 2 Weir 675; 12 M. L, J. 447, 


4) 25 A. 341; A. W.*N, (1903) 58, 
35 W, B Or, 54 : 
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Case the element of criminal force ased to a 
person within the definition contained in 
8. 349, Indian Penal Code, was present., 
Not only the statement of the complainant 
himself as a witness, but also those of 
Nanhubeg (P. W. No.- 2) andIndersha Daoo 
(P. W. No. 3) clearly show that the element, 
of criminal force to & person was present. 
and, in those circumstances, on the findings’ 
arrived at by the lower Courts the case: 
certainly to my.mind comes within the. 
purview of s. 527, E M 
. Even so, however, the further question: 
remains as to whether this Court should, at, 
the stage thathas now been reached, pass an’ 
order in favour’ of the applicant, It bas, 
been urged on behalf of the non-applicant' 
that the present application has been made 
too late and should have been preferred im’ 
either of the two lower Oourts. Under 
8. 522, however; an option is left to the. 
Court to pass an order thereunder within a 
month of the date of the conviction. In! 
the present instance, the dismissal of the. 
appeal by the First Olass Magistrate did. 
not end matters, as the ‘non-applicant 
applied for revision to Kotval;'O. J, C." No 
notice issued to the non-applicant in that 
case and the applicatión for revision was’ 
summarily dismissed. The applicant has 
filed this present application~ within: a” 
tnonth of the date of Kotyal, O. J. C.'8 order, 
ànd Iam disposing of it within thesraid? 
month, In all the circumstances of the case, 
the ends of justice would “geem to require 
that the applicant should’ be re-placed in. 
possession of the house in question and I 
pass an order accordingly under s. 522, 
Cr. P. C. ; ie um ae 
a G.R, D. 


Order accordin gly: : 
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BATNA HIGH COURT... 
| Miscntianmots ApPBAL No. 23 oF 1926. 
| ^7 Noveniber 18, 1926. 32^ 
" Present: Bir Dawson Miller, Kr., Chief 
i Justice, and Mr. Justice "Foster. ' 
NS Y AGAT PRABAD SINGH—Jupasant- 
ae ; o a 
: 'BURJOO LAL i buda DH d: 
j “>. HOLDHgS— ESPON DENTS., 
Lane by A Ast fig Oourt—Revival 
of'o r — Oo 
,9eedings —Fresh applieation tm continuation o SRL 
application Limitation. Ezecutor—Ré. 0 


roosedingsa ‘ander an an application for 
oe remo by an order 
'of an a urti or, by other order lawfully 
-1ihade, then any freáh' a Heati n for execution is to 
Pe treated, merely: as a' continuation 'of the proceed- 
"d xd .suspended. [p. per, col LJ. 


oaot a d .decree:holders 
‘mads ` Pie "A Piin. for "e" o of the . judgment- . 
tdebtor's "properties in' kamal Order. The applióe- 
“Jon “was :rejscted’ and durifig ‘the ‘pandenoy of an 


Bb from the order the application. for execution 
was jtsslf dismissed on: the.ground that the ~dedree- 
“holders” did riot ‘want to have the properties sold dn 
@nýóthex order. The A pellate-’Uourt’ decided in, , 
froh of the decree-hol and. directed sale as 
ra oppo tr The. one made*'& r 
pplica execution, two, years .0 
‘the ‘he appellate .than three years after 

ior eh Mh ad 


that en ag scel curd gave ita judg- 
"ment: in favour of.ths, 
"have been t 


M sm b gan 
ee oe ee 888, col. 2. 
ng 

j, Wiere are 8 , CE T in po 


de appointed as 


P ochdtioted against a legates in poases- 
sy eiedinds oond on the ground that -the exechtor 


of the estate was not pee as a party, where 
gii the pendency of proceedings the legates 

ds “ap as executor and thereby acquires , 
"Interest ovér the’ estate. that in" ‘oases 


there is nó Propar. representation till the date of the 
granting of the dor BB col 1] vitiate the subse- 


Appeal against an order of the Subordi- 
35. J ales, oe detedlite 14th Desambên, 


1 


^ Mesara, gi N. Roy, S. ‘Dayal and J. P. 


Sinha for ee cgi D ad 
| Messra, N Mia padd, K. Pras to; 
the Bspindonis, : p j 


sial 
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rder barring execution —Re- . 


JAGAT PRASAD dina s, SUBJÓO Lat, #AB5 


4 » JUDGMENT. " A RE dia 
. Miller, C.J.—This.id an al on 
behalf of the judgment-debtgr inexacution 
. proceedings trom an order of the Bubordi- 
nate Judge of Gaya. Certain : objections to 
execution were put in, before- the Subordi- 
“nate Judge on behalf of the. -judgment- 
.debtora. These were rejected by the Sub- 
ordinate Judge and, the, execution: was 
ordered to proceed. . , L,- 
. The execution in question ariseg.ogt. "ofta 
. decree obtained by the deeree-holders. in 
“the year 1918. The decree. holders. were 
.mortgagees and there were<a- -Ramber o f 
mortgage- bonds, Between *1918 and: 1921 
Kae a aka of the decree to the. extent of 
' Rs 11,000 or thereabouts: had been obtained . 
“by the deoree holders, butatill there: wasa 
very considerable balance ‘due in January 
.1921 when a fresh execution: petition, 
numbered 2 of 1921, was filed by the decree- 
holders. In that execution cage one ef fhe 
judgment-debtors. was one Phaggp impro- 
: perly described as Phari in -the -petiti on. 
` He, however, was dead and-he.digd in the 
Mes year leaving a Will. Under; this 
ill, the properties, of which. he, was in 
. possession, and which it-is ought, to sell , in 
‘the p resent application for execution, yere 
left by.him to his 'grandgon . Jaga - Rragad 
who was at that time a minor. - ihe: ‘petition 
having been filed on the- ~3rd-- January, 
1921, it appears that on-the- 10th January the 
;deoree- holders applied-for and obtained -an 
order for substitution of ‘the “widows and 
‘the grandchildren of Phagoo:aa his legal 
representatives in his .place;, The grand- 
children, who: were. his: daughter's "Boris, 
included J agat Prasad, then a minor,;under 
the guardianship . of his, Lot uptesh- 
war. On.the 14th February, 1921,in-ahswer 
to the application .for execution, it. was 
Jagat himeelf,. acting under the, guardi 
ship of his father-in-law Firangi, who. filed 
' the objections to the deoree-holdera’ peti- 
tion. The petition asked that the mortgaged 
. properties should be sold in a certain order, 
the first properties to be sold being those 
-owned by the deceased man oae - which 
had been given by his. Will ta:t 
'judgment-debtor .Jagat - Prasad.; Jagat 
Prasad, acting, as I have said, through ona 
Firangi,, his father-in-law, 468. this guardian 
filed an objection in that case. On the 7th 
‘June, 1921, the learned. ‘Subordinate J apa 
allowed the objection and Hed e 
.deoree-holdera were not entitled to 


„the properties jn the;order in high - 


b opt yf: 
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claimed but ought to sell them in the 
order in ghich they were named in the 
mortgage-bonds. 

From this order the decree-holders ap- 
pealéd to the High Oourt. Their memo- 
randum of appeal to the High Court was 
filed on the 42nd June, 1921. Inthe mean- 
time on the 2lst June the learned Judge 

: of the executing Court having decided that 
the decree-holders were not entitled to sell 


the properties in the order which they ' 


claimed required them to proceed with the 


The order he passed was made on an appli- 
cation by the decree-holders for what they 
called & stay pending the disposal of the 
appeal preferred to the High Court. It is in 
these terms:— 
“The decree-holders file a petition for stay 
- of sale till disposal of appeal preferred in 
the High Court. The petition is vague and 
the reason is not by itself enough for stay- 
ing execution of the decree but since the 
decree-holder dces not want the sale to be 
held the execution case be dismissed.” 
Now the meaning of that appears to me 
to be obvious. When the learned Judge 
says that “since the decree-holder does not 
“want the sale to be held in execution,” 
what he means is that the decree-holder 
did-not want the properties to besold in 
any orderexcept that in which he claimed 
to sell them and as he was not content to 
sell-them in the order, which the Judge 
directed, therefore there was a deadlock, 
- and in these circumstances the learned Sub- 
ordinate Judge directed that the execution 
casó should be dismissed. ButI may point 
` out that the only reason why the learned 
‘Judge directed the case to be dismissed 
waB because the  decree-holder did not 
‘accept the direction which the learned 
Judge had laid down as to the order in 
which the properties were to be sold, 
and had in factappealed from his decision. 
The appeal to the High Court proceeded 
and on the 17th November, 1922, after 
hearing arguments on behalf of both the 
decree-holdera and on behalf of Jagat 
Prasad the Court allowed the appeal and 
get aside the order of the Subordinate Judge 
and directed that the properties be sold in 


: the order menéioned án the petition of the ' 


decree-holderzs. 

Subsequently, on the 3lst October, 1924, 
the application out of which this appeal 
arises was made by the decree-holders 
-eaking that thé properties should be gold 
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; t : | - could not stand. 
execution as against the, other properties. ' 
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in the order in which they origindlly placed 
them and that the present application 
should be treated as a continuation of the 
previous proceedings in execution case 
No. 2 of 1921. To this application Jagat 
Prasad again entered ei put in various 
objections. He contended, in the first place, 
that the estate of his grandfather Phagoo 
had never been properly represented in 
the proceedings and that, therefore, any 
application to sell the property of Phagoo. 
He further contended 
that the present application of the 3lst 
October, 1924, was barred by limitation on 


. the ground that it was brought more than 


three years after the previous application 
for execution or after any application had 


: been made for taking a step in the execu- 
.tion proceedings. The. learned Judge in 


the judgment under appeal decided in 


‘favour of the decree-holders on both these 


points, and directed the properties to be 
sold in execution in the order named by the 
decree holders. 

From that decision the judgment-debtor 
Jagat Prasad has appealed. With regard to 


.the question of limitation the case seems to 


me to lie within asmall compass. In my 
opinion the present application of the 3156 
October, 1924, must be treated as merely a 


-continuation of the proceedings started on 


the 3rd January, 1921, which were held up 


“by the Subordinate Judge under the mis- 


taken impression that the decree-holder was 
not entitled to sell the property in the 
order which he chose. From that decision 


‘an appeal’ went to the High. Oourt and, 


in my. opinion, that execution case was still 
continuing throughout the whole time that 
the appeal was pending in the High Court. 
Indeed the appeal to the High Court was 
preferred with the very object of obtaining 
a decision to the effect that the refusal of 
the learned Subordinate Judge to sell the 
properties as demanded could not stand, 
and I cannot see how on any view of the 
case while that appeal was pending, the 
execution casehad terminated. Itis quite 
true that the learned Judge ordered it to be 
dismissed, but when the High Oourt gave 
its judgment in favour of the decree-holdera 
directing the properties to be sold in the 
order mentioned, that is, in the original 
petition of the 3rd January, 1921, whatever 
may have been the fate of the application 


in the executing Oourt, the effect of that 


order was, if the proceedings had in fact 
come to an end, to revive them and to direct 


q 
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that the Properties should be sold in those 
proceedings. That was the only case which 
was before the Court at that time, Many 
decisions have been given on this and 
somewhat similar points dealing with the 
question whether an application is a fresh 
application, or merély a revival ofa pre- 
‘vious application, and the view generally 
taken is that if there has been some bar 
imposed upon the continuation of the pro- 
ceedings under an application for execution 
which is subsequently removed by an ordér 
of an Appellate Court or by any other order 
lawfully made, then any fresh application 
for execution is to be treated merely asa 
continuation of the proceedings which were 
suspended. In this case, to my mind, the 
procesdings never came to an end at all. 
The whole question was still undetermined 
throughout the whole time that the case 
was on appeal to the High Court and the 
result of that decision, as I have already 
said, was to direct in fact that the pro- 
ceedings should continue. The present 
application which was made within two 
yeara of that date is clearly within time for 
Buch an application and the learned Judge 
was right, in my opinion, in dismissing the 
judgment-debtor's objections on this part 
of the case. 

The other point which has been urged 
before us is what I may perhaps describe 
as one of a highly technical character. 
From what I have already said it is quite 
clear that the objector in this case, Jagat 
Prasad, has from the very outaét, at all 
events from within a week of the date 
when the first petition was filed in 1921, 
- been on the record as a party in one capa- 
city or another and it is he, and he alone, 
acting through his guardian whilst he was 
a minor and subsequently acting sut juris 
after he attained his majority who has 
raised all the objections and who appeared 
in the High Court upon the decree-holders'’ 
appeal. He contends, however, that the 
property of which he is now undoubtedly 

posseassion was never properly represent- 
ed because the representatives of his 

dfather Phagoo were never properly 
rought on the record. It appears that 
Phagoo left a Will but Probate of that 
Will was not granted until sometime after 
the proceedings before the learned Sub- 
ordinate Judge in execution came to an 
end. No body, therefore, could possibly say 
on the 10th January 1921, when Phagoo's 
heirs and legal representatives wera sup- 
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stituted in his place, who eventually would 
be the executor of Phagoo’s Will and, in 
my opinion, the widows of Phagoo were 
properly brought on the record as represent- 
ing the estate. Jagat Prasad as one of his 
grandchildren was also brought on the 
record and whether he was a personal 
representative or not, he, at all events, was 
a person who subsequently took an interest 
in the property under the Will and he did, 
in fact, as early as the 14th February, 1921, 
take the objections to which I have already 
referred. It appears that an application for 
Probate of Phagoo’s Will waamade. Under 
the Will Firangi, the father-in-law of Jagat 
Prasad, was appointed exeeutor pending 
the minority of Jagat Prasad and on the 
18th April, 1921, Firangi was appointed by 
the Probate Oourt administrator pendente 
lite, but at that time he had apparently no 
power to administer or deal with the estate. 
Then on the 29th August, 1922, Probate was 
granted to Firangi until Jagat Prasad should 
attain his majority. Finally on the 27th Sep- 
‘tember, 1923, Jagat Prasad was appointed 
executor, Probate being granted to him, he 
having by that time attained his majority,and 
as I have said Jagat Prasad at a later period, 
on the 22nd July, 1925, entered the objec- 
tions in this case, It will beseen from that 
that the property eventually devolved upon 
Jagat Prasad and I take it that fromthe mo- 
ment when he became executorin 1923 he ac- 
tually acquired the legal interest in the 
property not as executor but as legates, 
‘because he being both executor and legatee 
it may be assumed that in one capacity 
he accepted the legacy and in the other 
consented to it. It may be that even earlier 
theproperty vested in Jagat Prasad for when. 
Firangi was appointed executor in August, 
1922, it seems highly probable that he as 
the: father-in-law of Jagat Prasad would 
consent to the legacy vesting in his son- 
in-law. Itis contended that the estate 
of the deceased Phagoo was never properly 
represented because his executor was nevef 
brought upon the record as executor. I 
have already pointed out that in the initial 
stages I think the estate was propefi 
represented, that is to say, at the peri 
before the Probate was granted. Even if 
after Probate was granted, ahd I admit that 
would take retrospective effect, there was 
& change of ownership in this” property, 
then no doubt the proper person to be 
brought u the record wóuld be the 
executor, in ihe first place, Firangi and 
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‘subsequéntly. in. 1923 Jagat Prasad. Both 
.these parties” have been on the record in 


one-capacity oranother. Firangi did appear - 


in a very. early part of the -proceedings 
acting as the guardian of Jagat and making 
-objections on his beHalf, and Jagat Prasad 
himself, asI say, has been on the record: all 
along. Whateverdefect there may havebeen, 
-assuming that there was a defect; seems to 
,me to have been set an end to. on the 274h 
Beptember, 1323, when Jagat Prasad had, I 
must assume, actually acquired.a legal in- 
terest in the propetty. He ` was. then on 
the record and “was iu fact the legal owner 
of the property, and even if .bétween the 
-date of the Probate and that date there had 
"been no proper representation of the estate 
-of Phagoo still it was quite competent to 
the Court at that stage to bring the proper 
person upon therecord. That was not infact 
required because JagatPrasad was. already 
there on the record and .the interest had 
come to him. I consider, thérefore, that 
the proceedings are now regular. Although 
Jagat Prasad in his present objections has 
-taken up the: position that he holds: this 
< property as executor and that the: estate 
has not yet been administered, it seems 
‘to. me perfectly clear''from the évidence 
‘given in the .case by one of his. own: wit- 
nesses, -& relation, that Jagat Prasad. is in 
fact in possession of the “properties left 
.by his grandfather not ss executor but. as 
legatee because I find. in the evidenca of 
pet witness & direct statement to that effect. 
-says that Jagat Prasad also -got the 
"properties which he had to get under the 
ill. He is speaking now about: the 
‘administered properties., “Jagat Prasad is 
in possession of all those properties since 
the date Jagat Prasad got Probate.of the 
Will. Jagat Prasad is in.posseseion of the 
perties left by Phagoo: under. the Will. 
Ho is, in posseasion: as owner.” Nothing 
could be clearer than that and, tierefore 
as he haa. been. on the: reóord all along and 
-as he has been, since the date; when Pro- 
bale was granted to him in 1923, pro- 
rietor of these ‘properties, I do not "think 
fo tecan now besaid that the property is 
not properly represented. ‚Whatever defect 
there may ,have been at an intermediate 
at that was-cured as from the grant of 
Probate i in September 1923. -The second 
point, tlterefore, also fails and this appeal 
mustbe dismissed with costs. 
Foster, J.—1 agree 
| a Nea : Appeal diemissed. 2 


:AMDU, FAZAL, 
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NAGPUR JUDICIAL COMMIS- : 
SIONER'S COURT. 
Civit Revision No. 351 or 1925. 
November 20, 1920. 
Present:—Mr, Findlay, J. O: 
AMDU AND OTHBRS—PLAINTIFFS— 
APPLIOAÉTS 
versus: 
FAZAL-—DBFENDANT—NON- TM iNT. 
Court Fees Act RE of IE 7—Injunction— 
Consequential relie valuation, w 
legal —4 mendment to abandon relief. ang of. 
ae plaintiff 18 entitled to value’ d EAGER 


Telief of in, puc at any e he likes. [p. 869, col.17] 
Govinda Krishna Sathe v. Hanmaya Inn ya Fulmals 
(5), Sunderbai v Collector of Belgaum ( foliowed. - 


Dayaram v. Gordhandas Gh and ye 


Singh v. Shyam Lal Singh (1), not followed. 

A plaintiff is entitled to abandon the relief of in- 
Ace and his prayer for &mendment of the plaint 
for this purpose cannot be rejected. (ibid.] : 

, Civil. "Revision against an order of the 
Distriot Judge, Bhandara, dated the 16th 
September, 1925, in pending. -Civil ‘Suit 
No. 3.of 1925, 
~ Mr Y. y. Jahatdar, dor the Applicants, 
^. Mr. Abdul -Rahim, for the Non- -Applicant. 
ORDER.-—The facts of this, case- are 
sufficiently. clear from -:the. application 
itself as.well as from the-order of the lower 
‘Court, dated the: 16th September, 1925. 
‘As ‘is clear from the order sheet of the 
said . date, -the -plaintiffeapplicants were 
Ordered ta pay; Rs. 1,255 extra Oourt-fees, 
having regard to. the value of.the subject- 
matter of the suit. The learned District 
Judge, in coming to. the. decision he did 
on this point, relied .on the decisions in 
Harihar Prasad Singh x. Shyam .Lal Singh 
(1) and Dayaram v. Gordhandas (2). These 
cases have been. fully -considered by a 
Bench judgment -of this. Oourt in Krish- 
narao, v. -Chandrabhagabai (3) . ii, den 
by Baker, J. O.,and Prideaur, A.J. C. on 
the 24th of April. 1924, and I do not And 
it necessary to add much to the. said judg- 
ment. It is, pertinent, however, to point 
out that the deeision .in Raj Krishna Dey 
x. Bepin Behary Dey (4) was expresal 
dissented, from - by the Bombay High 
ourt in Govinda Krishna Sathev..Hanmaya 
Lingaya Fulmali (5) wherein it was pointed 
out that whatever the Legislature may have 
intended, the clear meaning of s.,7 of 
the ‘Indian Court Fees Act implies that 
‘ (1) 21 Ind. Oas. 404; 40 O. fib. 
EL IO , 


79 Ind. Gas, 668; A. L.R. 1924 Nag. 310. 
17 Ind. Cas 163; 40 O. 345; 16.0. L. J, 194; 17 


T €) 58 Ind: Osa, 177; 45 B, 80; 33 Bom, L. R, 145,! 
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the plaintif was at liberty to assign any 
value tothe relief he claims. .Btill.further,: 
this principle was affirmed by their 
Lordships of the Privy Council in Sunder- 
bai v. Collector of Belgaum (68).1 It. is clear, 
therefore, that. the plaintiff was entitled 
to value consequential relief of injunction 
at any figure he liked, and the order of. 
the lower Court clearly cannot stand. 

-I would add further that, even if the 
relief of injunction had been liable to 
ad valorem fees, it is difficult to under- 
stand why the prayer for amendment of 
the plaint by &bandoning this relief was 


not granted. For the reasons, however, 
given fully in the Bench judgment of. 


this Court, with which I respectfully 
declare my agreement, the order of the 
lower Court, dated the 16th September, 
1935, clearly cannot: stand and. the lower 
Oourt must proceed withthe trial of the. 
snit on the plaint asit stands at present. 
The order, dated the 16th September. 
1925, is accordingly set aside and the 
lower Oourt will proceed with the triak 
of the suit inaccordance with the sbove 
remarks. The costs of the present revision 
application will follow the event. I. fix 
Rs. 40 as Plesder's fees. . . 
8, E. D, |, . Order set aside 
(8) 58 Ind. Cas. 897; 43 B. 376; (1919) M. W. N. [354; 
23 0. W. N. 753; 21 Bom. L. R. 1148; 46 I. A. 15 (P. O.). 


_ 


PATNA HIGH COURT. | ~~ 


MieonLLANBous Cryin Apesai No. 8loF 
- 1926. sa © $ 

November 2, 1926 
Present:—Mr. Justice Ross and Mr. 
Kulwant Bahav. : 

BALDEO THATHWARI KONHORAI— 

J UDGMBNT-DEBTOR—APPHLLANT i 
: versus d 4 
LACHMAN LAL PHATAK AND ANOTHER— 

Dzcng8B-HotpBRS—RE8PONDBNTS. 

Limitation Act (IX of 1908), Sch. I, Art. 188, cl. 
(5)—Step in-aid of execution —Mere ‘appearance of 
decree-holder with his witnesses 1n proceedings under 
O. II, r. 90, O. P. O., whether applwation for step- 
in-aid, : 

The mere appearance of a decree-holder with his 
witnesses ina proceeding under O. XXI, r. 90, OP. 
O, which is, however, dismissed for default, does not 
amount to an application to take a step-in-aid of 
execution within the meaning of Art. 182, cl. (5) of 
Fé ofthe Limitation Act. [p. 889, ool. 2; p. 870, 


J üstice 


BALBHO THATHWARI KANHORAT o. bAOH MAN LAL PHATAE, 


' for 
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Appeal againt an order of the District 
Judge, Gaya, dated the 6tH March, 1926; 
reversing the decision of the Subordinate 
Judge, Gaya, dated the 14th November, 
1925 i 


- Mr. M. N. Pal, tor the Appellant, - 
- Messra.- Kailaspoti and Sarju Prasad, for 
the Respondents. - ; 
- . JUDGMENT. : 

- Kulwant Sahay, J.—This is an ap- 
peal by the judgment-debtor against an 
order of the District Judge of Gaya overrul- 
ing his-objection to the execution of a decree 
and directing the execution to procead. 
The only, objection raised was that the 
decree under execution waa barred by limi- 
tation. It appears that before the pre- 
sent execution another application for 
execttion' of the same decree had been 
made, and some properties belonging to the 
judgment-debtor were sold on the 28th of 
February, 1922, -The  judgment-debtor 
filed an application for setting aside the 
sale under the provisions of O. XXI, 
r.90 of the O. P. O. This application 
was - opposed by the  decree-holder 
who was himself the auction- purchaser. 
On the-10th of June, 1922, the application 
forgetting. aside the sale, was dismissed 
default. On that date, however, it 
appears that the decree-holder was pre- 
sent in Court with his witnesses. The 
present application for execution was filed 
on the 8th of June, 1925... This application 
is mr time-barred. But it was con- 
tended on behalf of the decree-holder that 
his appearance on the 10th of June, 1922, 
amounted to a step-in-aid of execution 
and gave a fresh start to the period of limi- 
tation. The learned Subordinate Judge held 
that the. decree-holder's appearance on the 
10th of: June,.1922, did not amount to a 
step-in-aid of execution and that the pre- 
sent application was barred., The learned 
District: Judge, on appeal, has held that 
the appearance of the dearee-holder with 
hie: witnesses on the 10th of June, 1922, 
amounted to a step-in-aid of execution, 
and that the present application was not 
barred by limitation. He relied upon a 
decision of this Court where it was held 
that'any step by the decree-holder to re- 
move obstacles thrown by she” judgment- 
debtor in the way of the execution of a 
decree was a step-in-aid of execution. He 
was of opinion that this pfinciple was 
wide enough to include & case in which 


the decree-holder appeared. with witnesses 
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in a proceeding under O. XXI, r. 90, which 
was, however, dismissed for default. 
&m of opinion that the view taken by the 


learned District Judge is erroneous. Article. 


182,c1. (5) of the First Schedule to the Indian 
Limitation Act provides that the period 
of limitation will begin to run from the 
date of an application to take some step-, 
in-aid of execution. Here, no application 
was’ made by the decree-holder to the 
Court on the 10th of June. 1922; the decree- 
holder was merely present in Court with 
his witnesses, but there was no occasion 
for him to take any step in Oourt inas- 
much as th$ application under O. XXI, 
r. 90, was dismissed for default. The mere 
appearance of the decree-holder in & pro- 
ceeding under O. XXI, r. 90, which was, 
however, dismissed for. default, cannot, in 
my opinion, amount to an application to 
take some step-in-aid of execution within 
the meaning of cl. (5) of Art. 1820f the First 
Behedule to the Indian Limitation Act, 
The decision of the learned District Judge 
cannot be sustained. The appeal must be 
allowed and the application for execution 
dismissed as barred by limitation. The 
appellant is entitled to his costa in this 
Court as well as in the Courts below. Hear- 
ing fee two gold mohurs. 
Rosa, d.—1 agree. 


A, N.A, Appeal allowed. 


—À 


LAHORE HIGH COURT. 
MISOHLLANRBOUB SECOND OIVIL APPHAL 
No, 533 or 1926, 

May 28, 1928. 

Presént :—Mr. Justice Coldstream. 
JAGIRI MAL—JUDGMANT-DHBTOR— 


APPALLANT 
7 versus 
RAM OHAND--DzcazB8-Horb2g— 
RHASPONDAKT. 
Deeree—Preliminary decree, execution of —Objec-, 
tion to execution not raised application 


— Objection, whether cam be raised—Res judicata. 
Ts is not open to a judgment-debtor to object to 
the execution of a decree on the ground that it is 
relimingry and not final when execution proceedings 
Tis been taken previously without that objection 
being raised. e 
Banu Mal v. Paras Ram (2), followed. ; 
Jungh Lall v. Laddu Ram Marwari (1), distinguish- 


ET us Second Appeal from an 
order of the District Judge, Jullundur, 
dated the 16th December, 1925, reversing 


JAGIBI MAL P, BAM OHAND. 
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that of the Subordinate Judge Second: 
TE Jullundur, dated the 12th October,’ 


Mr. Shamair Chand, for the Appellant. .. 
_ Mr. Chuni Lal, for the Respondent... 

JUDGMENT.—On the 23rd December, 
1918, Ram Ohand obtained a preliminary: 
decree for Rs. 1,770 on a mortgage-debt. Six: 
months were allowed for payment and: it. 
was noted in the decree that the judgment- 
debtor would be personally liable on an. 
appeal to the District Judge the amount: 
of the decree was modified and on further 
appeal the High Court finally fixed the: 
amount of the decree at Rs. 1,800-on the 12th: 
January, 1920. Upon an application made 
in July, 1925, for execution against the. 
present judgment-debtor the executing 
Court declined to proceed on the ground. 
that the decree wasa prelimin one and- 
had never been e final. There was 
an appeal to the District Judge who’ 
reversed this decision on the ground that. 
the decree of the High Oourt as it stood 
was capable of execution “especially as the- 

roperty is alleged to have been sold.": 

e judgment-debtor has appealed to 
this.Court against the District Judge's’ 
order and it is urged by Mr. Shamair. 
Ohand that execution cannot proceed until 
a final decree has been obtained. In sup-, 
port of his contention Mr. Shamair Chand’ 

as cited several rulinga including the 
Full Bench judgment of the Patna High 
Court [Jungli Lall v. Laddu Ram Mar- 
wari (1)., These lay down the general princi- 
ple that a preliminary decree is incapable 
of execution. 

A reference to the record shows that in 
this case an application for execution was 
made on the 14th July, 1920. The judg- 
ment-debtor had notice and raised no 
objection. The morgaged property was 
put up for sale and Rs. 900 was recovered 
by the mortgagee-decree-holder. A second 
application made on the 3rd February, 
1923, was dismissed in default. It was not 
until a further application was made in 
July, 1825, that the objection now under 
consideration was raised for the first: 
time. In these circumstances it appears 
to me that the principle laid down 
by a Division Bench of this Court in 
Banu Mal v. Paras Ram (2) that a late 


a 50 Ind. Gea, 529; (1919) Pat. 105, 4 P.L. J. 940 
à 99 Ind. Oas. 254; A. L R. 1935 Leh. 640; 7 Li 
L J. 307 ^ 
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objection of this kind is not open to a 
jüdgment*debtor against whom execution 
pro have been taken without the 
objection being. raised, is applicable. It 
appears to me that this judgment concludes 
the matter in favour of the respondent. 
I Pura the appeal accordingly with costs, 
l Appeal dismissed. 


——— 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
* ORIGINAL Orvir Burr No. 43 or 1928. 
October 25, 1928. 
Present:—Mr, Lobo, A. J. O. 
Tan OFFICIAL RECEIVER AND 
ANOTHAR— PLAINTIFFS 


versus 
HUSSAIN LAL MAHOMED— 
DEFENDANT. 

: Limitation Act (IX of 1908), Sch. I, Arts. 75, 116 
—Mortgage-bond—Amount payable within two years 

yment of whole 
interest- Default 
ion, necessity of. 
ta, provided as follows: 
pie rincipal amount within two years 
If after is e rs ug grim: 
50. & the iry two c tor 
allows me to he erpi money of iss &coord or 
at my request then too I shall pay interest at the 
same rate of 12 annas per cent. per month and return 
the above principal amount whenever the creditor will 
demand it. But if I fail to pay thé fixed interest in 
any month punotually at the ind ulated time as above, 
then there will be a breach of this promise and in 
that event I shall pay back all the money together 
with interest ın respect o? which default is made when 
he demands even before the expiry of the above 
period." In a suit for recovery of the amount due 
on the bond: 

Held, that on default of payment of instalment of 
interest the creditor did not get an immediate right 


to sue for the principal unless he had elected to do 
so. 874, ool. 2.] 


isla Wadhuram v. Hotomal Ditomal (8), re- 
u 


Mr. “Koduna Lekhraj, for the Plaintiffs. 


Mr. Isardas Udharam, for the Defend- 
ant. : 


Pe baad tera aaa 3rd October, 1919, 
nding with 8th Asoo, 1976, the 

defen: ant in this suit executed in favour 
of one Ámanmal Ladhomal a duly regis- 
tered mortgage-bond (Ex. 9) for a sum of 
Rs. 6,000 bearing interest at 12 aunas per 
cent. The bond recites that the considera- 
tion, therefore, is re-payable within two years 
and thet the interest is payable by Rs. 45 
per month. Tha security for the bond was 


amount on default of payment o 
—Limitation, starting point of— 

A mortgags-bond, inter 
“I shall re-p& 


OFFIOIAL EHOBIVAE v. HUSSAIN Lal MAHOMND, 


. way of equitable mortgage with 


871. 
a plot of land with building thereon bearing 
Survey No. 46, Survey-Sheet C/1 Machi Miani 
Quarter. 

Amanmal Ladhomal was in 1919 doing & 
flourishing business in piece-gooda in the 
name and style of Tulsida$ Amanmal. He 
was also guarantee broker of Messrs. Lyon 
Lord & &. With the .fall in exchan 
towards the end of 1919 and during 
year 1920 Amanmal Ladhomal 


gor into 
severe financial difficulties, his liability to, 


Messrs. Lyon Lord & Oo. alone amounting 
to several lacs of rupees. 

' To ease the situation between himself 
and his principals Amanmab pled by 


Lyon Lord & Co. various properties and 


mortgage bonds inter alia the mortgage- 
bond in suit. 


On 3rd September, 1921, Messrs. Harchand- 


rai & Oo. on behalf of Messrs. Lyon Lord 
& Oo., addressed a letter, Ex. 13, to. the 
defendant informing him that the mo e 
bond in suit had been deposited with their 
clienta by the mortgagee by way of equitable 
mortgage and that payments in respect of 


principal and interest should, therefore, be: 


made only to their clients. On 6th Jan 
1922, Amanmal Ladhomal through 
Pleaders, Mesars. Rupchand & Oo., address- 
ed a notice to the defendant disputing the 
equitable mortgage of the bond in guit with 
Messrs. Lyon Lord & Oo., and stating that 
any payments made to them against the 
mert ge bond would be at the defendant's 
ris 
was , adjudicated an insolvent and a 
dispute arose between the Official Receiver 
as representing the estate of Amanmal 
Ladhomal and Messrs. Lyon Lord & Oo., 
regarding the equitable mortgage of the 
insolvent's properties referred to above, 

An application under 8. 4 of the Provin- 
cial Insolvency Act was filed before the 
Insolvency Oourt by the Oficial Receiver. 

There was ultimately a compromise into 
the details of which it is neceasary for me 
to enter. It is sufficient to state for the 
purposes of this case that Meaars. Lyon Lord 
& Oo.’s lien over the mortgage-deed in 
suitand certain other properties was ĉon- 
firmed. On 9th Ootober, 1925, the Official 
Receiver executed in favour of the Manager 
of Messrs. Lyon Lord & Oo. a general 
irrevocable power-of-attorney (Ex: 10) 
authorizing them to realize the said proper- 
ties and bonds on terms contained in.the 
gaid document. | 


x. 54. Later Amanmal Ladhomal: 
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Tn 26 
yai & -Oo on beħalf ot Messrs. Lyon Lord; 
& Oo. called upon the defendant to pay- 
the amount due by him underthe mortgage- 
bond with ínferesj&and thteatened that on 
fálure todo Bo Messrs. Lyon Lord & Oo.” 
would proceed: afYonce | to sell the property ' 
io Fealizé the'anióunt: due under the power 
of bale- without the-intervehtion of the: 
Court Tegerved ‘in, the _mortgage-bond , 


ex SN "Novémber, 1925, “Midi, Wadhu-- 
mal & Oo. on behalf of the défendant 
replied (Qu .$) that the mortgage claim 
had been' páit "up long ago to Ámanmal* 
Tádhomal and thatthe defendant did not, 
owe-any mount. . They stated that thé- 
' ‘bond “had remained with: Amanmal Ladho-' 
mal "through an oversight." 

On “}4th November, 1925, Messrs. Harchand-_ 
rai and Oo:, informed. Mesars, Wadhumal’ 
& Od. that- “Messrs. Loyn Lord & Oo.’ 
wére-taking steps. ' ‘to sell 1 (hie mortgaged' 
. Broperty (Ex: 7). 


5 On’ 28rd November, 1925, Messrs. Wadhu- 
mál &:Co.:réplied by: their. letter Ex. 8 con~ 
tending that Messrs. Lyon Lord & Oo.. had: 
, no.right to.&ell the- property and that they 

a: dogo". at, their.risk. They also 
pressed for.& copy of the mortgage-bond. : 
On 2nd December, 1925, an WG ena Sale 
of the: mortgaged. property was advertised 
by:a:firm:of auctioneers under the instruo- 
tions from ’Mesars, Lyon. Lord & Co. for 
12th December, 1925, Ex. 48. ` 
Messrs; Wa umal .& Oo.. on behalf. of 
the' deféndant ‘thereupon issued hand bills 
informing the public, inter alia; that the 
mortgage! ‘claim ‘had ceased to exist the 
money Having been qa long ago (Ex. 
17 KANO 
T ep A, wes . auctioned on 12th 

December, 1925, and. realized a net amount 

of Rs. 3,432-8- OX Ex. :49). 

a "Phá" &móunt-due ` on'the mortgage-bond 

ive’ of interest less a sum of Rs. 300 
ingle to “have been: paid towards interest 
wa Re -X9,163-4-0: Aftér giving credit for 

Re, Birao realized by thé sale ‘of the 

s Lyon Lord & ' Co: 
through: their’ anager Mr. Gana filed 
‘on Sth Jantary, 1926; the present suit against 
the defendant for récovery of Rs. 5,730-12-0 


‘the "balance ue on the mortgage- bond. 
"The :Qficial * eceiver was joined as a co- 
‘plaintiff. 


, Various a A to thie claim were raieed 


- 


OFFIO[AL RECHIVAR $/HUBSATH Lal MAHOMED, - 
Gih OEP 15-1925, Messrs. Harchand- by the defendant and’ ‘were o8 20h “April? : : 
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: 1926, émbodied in. the, following i issues: 

l. "What was the consideration of ilie .; 
alleged tortgage-bond ? (coyers. , para. 3, ot. 
the written statement). ` 

2. Was . the “said. miórügage-bond . duly: 


"S. Wha 
hat inferést Tas the defendant in the 
ged property? . 

7 as the sale authorized and properly 
conducted? (covers para. 7 of the written 
statement). 

5. Oan the defendant raise the, aboxe piens 
in this suit? ' 

6. Has the glainiif No. $i ‘any Fight to. file 
this suit? 

7. What ‘amount, it ‘any, ia. now due 
from the defendant "ander , the said bond? 

8. Is the claim or any. spen thereof barred 
by limitation? ~ 

9. General --. ' 

The defendant waa zaai io “ay f 
particulars in regard to issues Nos. 6 and 8 
and. in. obedience to the. order-flle the 
err ae PAKEN on 12th August, 

8 ` 

Re luus No 6: Plaintiff No. 2 is.not-the 
rocognized agent -within the meaning of 
O. ID, r. 2, O. P. O., andr. 4, Oh. VI, Rule. 


Book, page 03... 


Re Issus No. 8: The suit.is time-barred. 
h under Arts. 19 and 116 of: ‘the: Limitation 

ct.- ý 
-I will first alspose of issue Wo. 5. “It has’ 
been contended, for the plaintiffs that the: 
pleas. embodied in:issues Nos. 2 to 4 cannot 
be raised by the ‘defendant’in the present 
proceedings, that the" defendant, if. he 
desires to contest the validity of the: mort-, 
gage-bond and the ‘legality and propriety 
of the sale of the mortgaged property effect- 
ed ‘under the power of sale reserved tó the 
mortgagee by the. mortgage-deed . must 
file& regular and geparate guit to do 8o." ! 

The argument appears to’ be -sourid. 
Mr. Issardas who appeared. for the defend- 
ant did not cross-examine the witnesscalleé 
by.the plaintiffs to prove the execution and 
attestation of the bond or the validity. and, 
bona fidé of the gale by plaintiff No..2: of the 
mortgaged property. , In his closing argu. 
ments Mr. Issardas explained -that he had 
not done so because hé conceded Mr. Kimat: 
tai’ 8 proposition that the pleas involved i in 
jasues Nos, 2 to 4 did not: really arise in, 
this suit. ` 

I must, therefore, hold. any issue, No. 5. 
that the defendant cannot in this suit raise 


` 


foo E O. 1987) 


No finding is, therefore, necessary on these 
issues. - ; ET 


- I now next proceed to deal with issue. 
No. las tothe consideration for the mort- 


gage-bond. 


- Though it would appear’ from para. 1 of. 
the consideration . 
for the mortgage was paid to the defendant , 


the plaint that Re. 6, 


at the time of the execution of the bond, 
and though the bond Ex. 9 is so worded as 
to convey the same impression, it isamply 
clear from the evidence that para. 1 of the 
plaint isa mere repetition of the recitals in 


the mortgage-bond relating to considera-: 
tion and does not represent the actual facts. 
with regard to the payment of the considera-, 


tion. 


It haa been arguéd that in this state of. 
in the mortgage- , 


tacts when the recitals 
bond relating to consideration are admitt- 
edly incorrect, the burden of proving 


consideration shifts back to the plaintiffs. 


Iam not convinced of the correctness of 


this legal proposition but I am willing to. 


assume for the purposes of this judgment 
that the burden liés on the plaintiffs to 


piers the consideration for the mortgage- 


nd. The proof of this consideration is. 


to befound in the evidence of Amanmal 
Ladhomal the original mortgagee (Ex. 18) 


and the entries in Amanmal's account books , 


both private (gharoo) and business. 


[After a discussion of the evidence the 


judgment proceeds as follows:—] 
. My answer to issue No. l, therefore, is 
that the consideration for the mortgage- 
bond was Rs. 6,000. eae 

With regard to issue No. 7 it follows from 
what I have said above that the amount 
now due from the defendant under Ex. 9 


after giving him credit for Rs. 300 paid as. 


interest and Rs. 3,432-8 realized by the 
sale of the mortgaged property is Rs, 5,730-12 
as claimed by the plaintiffs in the suit. 

As regards issue No.6 it is contended 
that if there is any decree against the de- 
fendant it should be in favour of the plaint- 
iff No. 1, the Official Receiver, and not in 
favour of plaintiff No. 2. 

On a consideration of Ex. 57 the terms of 
the compromise between the plaintiff No. 1 
and the plaintiff No. 2 & compromise sanc- 
tioned by the Court, and considering, too, 
that both the plaintiffs are actually babr 
the Court, I am of opinion that any decree 
passed epeal the defendant should be, in 
favour of plaintiff No. 2. DE 
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the pleas ‘involved “in igsués’ Noa. 9 to 4. 
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. There remains for consideration.the issue, 
of limitation. OP NAE 
. The defendant's position is that accord~ 
ing to the evidence of Amanmal and the 
plaintiff's case default under: the bond was 
made by him (the defendant) in November, 
1819, when he failed to pay Rs.45 the in 
terest payable for the first month after the: 
date of Ex.9. According to the defendant 
limitation then began’ to run and this suit 
to recover from the defendant personally 
the balance due on the mortgage-bond Ex. 9. 
should have been filed, in order to be with- 
uas LAE Joar frome November, 
. Having been filed in Jan 
the suit is Me barred, Sa Mene 
For the plaintiffs it is argued. that the: 
question of limitation depends on the terms 
of the mortgage-bond Ex. 9. That Ex. 9 
clearly provides that in case of default of. 
payment of interest every month the mort- 
gagor is underan obligation to repay the’ 
principal amount with interest only when. 
the mortgagee demands such re-payment. 
That no demand having been made by the 
mortgagee the six years’ period. of limita-. ` 
tion began to run from 3rd October, 1921,- 
when the principal amount became payable: 
under the bond and that, therefore, the suit 


. filed in January,11926, is quite within time." 


The relevant clause in Ex. 9 reads as 
follows:— , 
. “I shall re-pay the principalamount with-: 
in two years and the creditor shall receive 
the same when I do so, If after the expiry 
of two years the creditor allows me to: 
retain the money of his own accord or at: 
my request then too I shall pay interest at. 
the same rate of 12 annas per cent. per: 
month and return the above principal am-: 
ee the creditor will demand it. 

ut if I fail to pay the fixed intereat in any: 
month punctually at the stipulated time as- 
above, then there will be a brbach of this 
promise and in that event I ghall pay back 
all the money together with interest ‘in 
Pei h is made when he 

emands even before the i ; 
ai period." SIME qe en 

ow in the first place on my findin 

fact in this case the question at manga oE 
does not really arise.: I have feund 88 a 
fact that the defendanj paid? Amanmal a. 
sum of Rs. 300 as interest-on the principal 
amount due under the mortgage-bond on' 
27th Nahri 1*77/2nd January 1921. Under. 
s. 20 of the Limitation Act a. ffesh period- 
ef limitation began to ran from that date; 
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and agit is common ground that the period 
of limitation applicable to this case 18 
6 years, the suit filed in January 1926 ie 
within time. . 
Apart iu this, however, I am convinced 
on & perusal df the authorities that in 
this case the period of limitation did not 
' commence to run till 8rd October, 1821, when 
the principal amount payable under the 
bond became due. __ . . 
That a sharp conflict of authority exists 
between the High Oourts of Allahabad 
and Madras on this point is apparent on & 
perusal of a series of cases decided by these 
two High Ceurts: Gaya Din v. Jhuman Lal 
(D, Pancham v. Ansar Husain (2), Nathi 
v. Tursi (3), Shib Dayal v. Meharban (4) 
and Kanhai v. Amrit (5) support theccon- 
tention of Mr. Isardas who appeared for 
the defendant. On theother hand, Narna 
v. Ammani Amma (8) and Muthia Chettiar 
v. Venkatasubbarazulu Naidu (7) are cases 
which are entirely in favour of the conten- 
‘tion put forward by the plaintiffs. e 
Referring to this conflict of decisions 
their Lordships of the Privy Council in 
the cage of Pancham v. Ansar Husain (2) 
referred to above, ve came before them 
eal state as follows:— 
o gir Lordships are fully alive to the 
seriousness of the view so taken by the 
High Court, emphasized and perhaps ex- 
tended as it has been by a later Full Bench 
decision to the same effect [Shib Dayal v. 
Meharban (4)]. Moreover, upon the correct- 
ness of it there has been in different High 
Courts of India a sharp conflict of judicial 
opinion. It is eccordingly manifestly de- 
sirable that, as soon 88 may be, this Board 
should finally pronounce not only upon the 
nestion whether the principle of the two 
decisions above referred to is correct but 
also upon the further question whether, even 
ifit is, these decielons gave any applica- 


d. Gas. 910; 37 A. 400; 13 A.L. J. 510 
e A Cas. 441.43 A. 598: 19 A. L. J. 592 on 
d. Cas. 650; 48 A. 457; A. L P. 
"T. J, 736; (1996) M. W. N. 5 L. W. 

È. ). f 


0) 
. Oas. 886, 43 A. 671; 19 A. L. J. 712. 
Tad: Cas. 981; 45 A. 27; 20 A. L. J. 818; 


223. í | 


d 
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[89 L C. 19:7]. 


tion toa proviso framed as is that now in. 
suit," 

' So far as this Court is concerned I have 
been unable to find any reported case which 
relates to a mortgage-bond and the ques- 
tion of limitation which arises in conse- 
quence of the insertion in a mortgage-bond 
of'& clause such as we have in Ex. 9 and to 
which I have referred above. The reported 
decisions to which I have been referred 
relate either to instalment bonds or instal- 
ment decrees and turn largely on the langu- 
age of Art. 75 of the First Schedule of the 
Limitation Act, e. g, Kimatrat Kashiram v. 
Wadero Sher Mahomed Khan y Vishindas 
Wadhuram v. Hotomal Ditomal (9), Bhawan- 
das F'eroomal v. Menghraj (10) and Bahadur 
v. Gelomal (11). 

1 feel, however, that & true solution of 
this difficult question of law so far as it 
arises in this case is to be found in two 
passages in the judgments of Orouch, A.J.C., 
and Pratt, J. O., who decided the case of 
Vishindas Wadhuram v. Hotomal Ditomal 
(9). In the case in question Orouch, A.J. O., 
states as follows : — 

“It would, of course, be quite easy to 
draw a bond in such a form that the credi- 
tor would not get an immediate right to 
sue for the principal unless he elected to do 
80." 

: He proceeds to illustrate hia meaning by 
an example. In the same case Mr. Pratt, 
J. O., stated: 

- “In Kashiram. v. Pandu (12) Jenkins, 
O. J., pointed out that instalment decrees 
should be so drawn up as to make it clear 
that the rights consequent in default de- 
pend upon a positive election by those in 
whose interests they are intended to be 
created. A similar provision could be made 
by appropriate words in bonds creating an 
obligation to pay successive sums of money. 
If ibe stipulation as to default does not 
come into operation unless and until the 
obligee elects to enforce it then there is, as 
pointed out in Ktmatrat Kashiram v. 
Wadero Sher Mahomed Khan (8), an alter- , 
native contract.” 

The clause contained in the bond Ex. 9 
and which I have set out above in ertenso 
is to my mind just such a clause sa is con- 
templated in the two passages from the 


(e 25 Ind. Cas. 938; 8 B. L. R. 63. 

9) 31 Ind. Cas. 478; 9 B. L. R 90. 
(10) 45 Ind. Cas. 324, 11 
(11) 59 Ind. Cas. 607; 14 


90. 
120. 
2 
. (2) 27 B. 1; 4 Bom. L, B 


8. L. R. 
S.L.R.1 
688, 


` 
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judgment ,in Vishindas Wadhuram v. 
otomal Ditomal(9) which Ihave quoted. 
The mortgagee had to make a positive 
election before he could proceed to enforce 
by suit the default clause in the bond. The 
words are “I shall pay back all the money 
together with interest inrespect of which 
default ia made when he demands......... y 

Ii hold, therefore, on issue No. 8 that the 
guit is within time. 

The result is that there will be a decree 
in favour of plaintiff No. 2 against the 
defendant for Rs, 5,730-4-0 with interest at 
six per cent. thereon from date of suit till 
payment and costs. 

P. B. 4. Sit decreed, 


LAHORE HIGH COURT. 
Freer Orvit APPRAL No, 2232 or 1922. 
November 30, 1996. 
Present:—Sir Shadi Lal, Kr, Chief 
Justice, and Mr. Justice Agha Haidar. 
SHANKAR DAS AND aNuTHHR— 
DBFHNDANT8—À PPBLLANTS 
versus 3 
DITTU RAMIDAN Tarovas Seth 
SHEOPAT RAI—PLAINTIFF8— 
RESPONDHN'TE. 

Ws deris Instruments Act (X XVI of 1881), ss. 64, 
76 (d)—Presentation of hundi, ai 0f, when 
drawer and drawee same—Oontract Act (IX of 1872), 
s. 28—-Money borrowed for satisfy debts in con- 
nection with wagering contracts—Deht, ity of. 

Where the drawer and drawee of a hundi are one 
and the same person, its presentation on the exact 
date of maturity ia not necessary. p 876, ool. 2] 

' Paehkaum Lal v. Mul Ohand (1), followed. 

A debt is not irrecoverable as being opposed to 

public policy inpr bootup the amount advanced 
e 


was spent by tor in satisfaction of his debts 
due to thir parties in connection with wagering 
contracta, |p 876, coL 1.] 


Firat appeal from a decree of the Senior 
Sub-J adgeo, Ferozepore, dated the 13th 
July, 1922. 


Dr. Nand Lal and Mr. Amolak Ram. 


Chopra, for the Appellants. 

Messrs. Faqir Chand and Jagan Nath 
Bhandari, for the Respondents. 

JUDGMENT.—This appeal arises out 
of a suit brought b 
against Shankar Das defendant No 1, and 
Fateh Ohand defendant No. 2, father and 
son, respectively for a sum pf Rs. 5,150 due 
on a hundi which the defendants had drawn 
upon themselves in favour of the plaintiff 


frm, the period of payment being 301 days. 
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the plaintiff firm: 


815 


The date of the hundiis Sawan 11, Sudi 1,. 
Sambat 1977, corresponding *to the 16th 
July, 1920. The period of payment er- 
ired on the 8th June, 1921, and two or 
ur days after according to plaintiff the 
hundi was presented for payment to the 
defendants through Ohauth Mal-Gopi 
Kishan, but they did not pay the amount 
under it. The plaintiff served a notice 
upon the defendants but to no purpose, 
The plaintiff firm claimed Rs. 5,000 as the 
principal amount plus Rs. 150 interest at 
the rate of annas 8 per cent, per mensem. 
The defendanta contested the suit. They 
admitted that the hundt was drawn by Shan- 
kar Das, defendant No.1, but they pleaded 
that no valid consideration passed under 
it. They alleged that Fateh Chand, defend- 
ant No. 2, along with the firm of Shankar 
Ram-Parja Ram entered into badni trans- 
actions with the tirm known and styled 
es Adan Lachhmi Narain and that the 
plaintiff firm was in facta mere alias for 
the firm Adan, and the hundi was in fact 
obtained by the plaintiff firm in their own ` 


~ name inorder to conceal the badni trans- 


actions between the defendants and the 
firm of Adan Lachhmi Narain. Hence 
the plaintifffirm had no locus standi to 
8ue in respect of the losses sustained by 
the defendants in the badni transactions 
between the defendants and the firm of 
Adan Lachhmi Narain. In effect they 
pleaded that the badni transactions being 
void and unenforceable at law, the plaintiff 
firm could not bring an action upon the 
hundi. A plea was also taken that as the- 
hundi was not paid exactly on the expiry | 


of the period fixed, the plaintiff firm could 


not sue on it gen that its presentation 
took place two or four days after the date 
of maturity. The claim of the plaintiff 
firm as regards interest is also denied. 
The trial Court decreed the plaintiff's suit 
for the principal sum but owed inter- 
est only at the rate of annas 8 per cent. 

The defendants have come up in appeal 
to this Court and have repeated the con- 
tentions raised by them in the Courta 


' below. The main point argued by their 


learned Counsel was that no actual cash 
consideration passed under the hundi but 
that it was merely of certain wagering con- 
tracta called badni transactions. But we 
have gor definite evidenca on the pojnt that 
actual money was paid by the plaintiff 
firm in lieu of the badni. s P 
A gum of Rs. 7,500 was.originally ad-_ 
E 
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vünoed in cash under two Aundis by the. 
plaintiff firm fo" the defendants; The de-- 
fendants made certain payments towards- 
that amount and the present hundi for 
Rs. 5,008 was subsequently drawn by’ the de- 
fendants in favour of the plaintif firm. The 
evidence of Ramji Lal or. Ramji Das, who was’ 
examined on commisaion on behalf of the de- 
fendante themselves, puta the matter beyond 
doubt and clearly proves that the payments 
under all these hundis were made in cash. 
Tt may be that the plaintif firm advanced 
the amount due under the hundi to the 
defendants who: themselves paid it to the 
firm of Adan Lachhmi Narain, in satie- 
faction of debts incurred by the defend- 
guts in badni transactions, but it is clear 
that in a case like this, the defendants 


cannot turn round and deny their liabil- - 


i leading that thé plaintiff cannot 
MESE Sates the money, was utilised’ 
for the satisfaction of certain debts due 
to third parties, in connection with wager- 
ing contracts. The respondent has printed. 
a supplementary record which contains er-' 
tracts from a nakak bahi rokdr and khata - 
bahis, and the entries: therein completely: 
support the plaintiff's case on this point. 

_In fact Ramji Das ih 


the supplementary record: already 'mention-- 
ed, so that there is ho manner of doubt that 
the defendants, while executing this hundi 
in favour of the plaintiff firm, were doing. 
go,in lieu of cash consideration and not 
merely in satisfaction of the so called 
debte incurred in forward contracts, as 
- they are called, and'under which no cash 
consideration passes. A point was also 
raised that the plaintiff irm is only an 
alias of the firm of Adan Lachhmi Narain. 
Beyond thefact that a certain person, namely, 
Sheopat Rai was interested in both the 
firms we have no reason to suppose that 
the two firms were one and the same. ': 


They must be treated as separate firms- 


in the absence of any reliable or definite 
evidence to the contrary. | - 

It was further argued in appeal that as 
the hundi was not presented on the due 
date the plaintiff irm could not bring the' 
guit and relignce was placed upon 8. 64 of the 
Negotiable Ka aken men li Act (XXVIof 1881). 
"This point, however, is covered by the 
authority ofthe case reported as Pachkauri 
Lal w Mul Chand (1). 

Q) 68 Ind. Oak. 503; 44 A. 554; 20 A. L. J. 437; A. 
L E. 1032 AlL 279° oS 4 
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: his evidence has” 
merely amplified ‘the entries contained in’ 


This case is very: 


[48 T; C. 1924] 


similar tothe one now before ys and it: 
was held there that under the provisions of. 
8:70, ol. (d) of the Negotiable Instrumenta 
Act the presentation on the exact date of: 
the. maturity ‘of the hundi was not neces- 
sary when the drawer and the drawee are’ 
one and the same person. In such a 
ease no question of damages arises on. 
account of the non-presentation on the 
due date. They. knew when the hundi was. 
exebuted and also the due date of pay- 
ment thereunder and on the expiry of the 
ped they knew that it had not. been. 
paid. | : 

ås to the plea of interest, there is no 
reason why the plaintiff should have been 
deprived ofthe use ofthe money legally 
due to him. He is entitled to be com- 
pensated for the loss which may be deem- 
ed to have been caused to him by the 
defendants’. withholding the money due 
under the kundi.” The trial Court has 
allowed annas 8 per cent. per mensem as 
interest, and ‘we are not prepared to dis- 
turb this finding. 

The result is that we confirm the deareo 
of the Court’ below and dismiss the appeal 
with costa. ' i 

R. L Appeal dismissed. 


— 


OUDH CHIEF COURT. 
First Civin APPBAL No. 60 or 1925, 
December 13, 1926. 
Present:—Sir Louis Stuart, KT., Chief 
Judge, and Mr. Justice Hasan. 
Rawat SHEO BAHADUR SINGH— 
DHBFBNDANT—AÀPPHLLANT 


versus , 
Raja Bahadur Raja BISHUNATH 


recog- 

mition by Settlement Courts— petency of Oudh Civil 
Courts to entertain—Oudh Sub-Setilement Act (XXVI 
of 1866) and Act XVI of 1885, s. 2—Evidence Act (I of 
1679), 4 85—Remarks made by Gettlement Officer at the 
tims or inspection of village, admissibility of—Grant 
proprietary rights, exercise. of, for three gene- 
rations—Ancient grant deductible from documentary 


fod t. 0: 1927] 
évidence and surrounding circumstances ——Graniee ooh- 
ducting suts and doing other acts in the name of 
grantor—Absence of niece's name in revenue 
pa : Um ihs. port of grae io. clam 

ore Settlement Court, effect of. . 

- The restoration by the Crown of full proprietary 
rights in an estate conflecated under Lord Oanning’s 
Proclamation of 1858 involves automatically the re 
atoration of the rights of subordinate proprietors which 
had been orginally held by that against the former 
proprietor. ‚other words, where proprietary rights 
are restored the rights of subordinate proprietors, 
which had been held inst the proprietors before 
the confiscation, ere aleo Tentara [p. 885, ool. 1; 
p. 888, col. 1.] s | © > 

The effect of Lord Oanning's Proclamation of coni 
fiscation of 1858 was that the whole of the mghta ip 
the soil of Oudh, with the exception of the estates 
specially exempted, p from the formar owners 
and became the pro of thé Orown. The con- 
fiscation did not and could not mean that the rights 
in the soil become vedted in no.one!, They became 
vested in the Orown, and ,the Crown, betoming ab- 
solute owner, all subordinate rights likewise ceased th 
exist. [p.881,601.2] ` apenas ees 

Thukrasn Sookraj Koowar v.. Government (4) Imdad 
Husain y, Anpa n nina (9 Thakur ohani AY. 
Thakur Surat Singh (7) and, n, Kadar vy Afsar 
Bahu aum (8), TEL an UR ade f NE 

‘Olainis ane hature described ing f of ‘Act XYI 
of 1865 which obviously inàlude -claims to tmder- 
proprietary titles could entertained ;and decided 
now x the Civil Courts of the-Province of Oudh, 
régardieas of the fact thas such claims were not 

er : the Settlement Courts, [p. 882, ool i; 
col. 2. To SR ruis aga HEN, 
D okamni Raidali Ashraf v. Ram Bukh 48), 


ted A ; z 
Oud Behari Singh v. Suraj Bali (8), explained. , 
"Where the evidence dan ie [YA the pisces 

before 1856, rights ; ordinarily exercised by,sn.under- 
„proprietor and the only reasonable inference deducihle 
the documenjary evidence and the surropnding 

x was that the defendant held the village 

"under an ancient ‘grant made by the superior pro- 
.prietor, the ancestor of the plaintiff, in favour of the 
ancestor of the defendant and that the nature of the 
grant was an estate of inh 


roprie right may be held ‘as proved, in spite 
n atis dar the defendant and his ancestors tré- 


:plainable circumstances. [p. 888.00], 2]... ,; "7 
Per Hasan, J.—Ordinarily, a transfer of land with- 
out restrictions carries with it every :íncidemt af 
ownership and pangen to the all interests 
‘whieh the transferor is then able to pass in the pro- 
'perty and in the incidents th Where & 
grant is for “generation after generation" it must be 
construed, in the absence of an to the con A 
fo,be a grant ofan absolute estate., [p. 881, col. 2.]9 
Per Stuart, C. J—-Where a man is proved to have 
tary rights, and there is nothing to show that 


Thakoor v. Teluck Ohunder Rat 
, Rajah Suttosurrun Ghosal, v, Moheshchunder M titer 
and Thakur Harihar Bakhsh v, Thakur Uman 
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eritanoe, the grant of undér-' 


877 


Parskad (3), followed., - - os - S s 
The remarks Settlament’ Officer in 


made bya 


respect of a village at the time of ‘inspecting it ' 


are admisaible in evidence under s. 35 of the 
Evidence Act, being entries in a publie record made 
bya pabis servant in discharge pf his official duty. 
[p. 883, ool. 2.] : : 

Appeal against the decree of the Sub- 
Judge, Rae ‘Bareli, dated the 3lst August 
1925. DM 

Messra. Nawmatullah and K. P. Misra, for 


the Appellant." : i 
Messrs. Bisheshwar Nath Srivastava and 
Radha Krishna, for the Respondent. 


beu JUDGMENT., 4 

Hasan, J.—(December. 7, 1986),— This 
is the defendant's appeal.from the decree 
of'the'Subordinate Judge of Rae Bareli, 
dated the lst of August 1925. In the suit, 
out.of which this appeal arises, the plaintiff- 
respondent, Raja Bahadur Raja Bishunath 
Saran Singh; claims. the relief of declara. 
tion'thát "the defendant:has no proprietary 
or under-proprietary right in village Sijni, 
Pargana Mohangan)”, it the District of Rae 
“Bareli! ne sd? TE KANG ELM: 
The villagein question :admittedly, lies 
within the’ taluga of Tilorin the District.of 
Ree Baréli-and the plaintiff is. admittedly 
the owner of the taluga .Im the right of a 
taluqdar -he is also admittedly the. superior 
‘proprietor of the village Bijni: Actual pos- 
session of the village is held b the defend- 
ant. “In the year 1923 the’ plaintiff issued `a 
notice of ejectment under:the provisions of 
the Qudh Rent Act, 1886, against the. dé- 
‘fendant in.respect of that village. -The 
ground of the notice was that the defendant 
‘held it 'in the character of an:-“ordin 
thekadar" and.was consequently ' liable: to 
ejectment ‘by the process of a notice. under 
.the provisions of the said Act. The de- 
fendant vontested the notice of ejectment 
‘by means of.4 suit which remedy is provid- 


1 


rr 
xs 4t by 


. ‘ed: by:ol..(8) o£ s. 108 of the Oudh Rent Act, 


"The ground óf contest was ihat the defend- 
ant. held’ under-proprietary rights in the 
village which was granted to his ancestors 
four generations back by the ancestors of 
the ‘plaintiff in- recognition of military 
services rendered by the former to the 
latter. It was further pleaded that the 
ejectment by notice was: barred, by the rule 
ef res judicata. The plea 'ef res judicata 
was upheld by the Court of Revenue, The 
Buit contesting the notice of ejectment was 
decreed and the notice was eancelled.« The 
judgment of the Court was delivered by 
thé Assistant Collector on thd 92nd of March, 


M 
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1923, and thigis the date on which, it is 
alleged that the cause of action for the 
present suit arose. 

The main plea in defence is that the de- 
fendant is the under-proprietor of the 
village Sijni. It msy be mentioned at the 
outset that the claim for the status of an 
under-proprietor amounts to no more or 
less than a claim to hold the village in the 
right of a heritable and transferable interest 
with a liability to pay rent to the talugdar 
of ths village. For the purposes of the 
decision of the case it is not necessary to 
consider any technical import of the word 
"nnder-proprietor" in relation to the supe- 
rior proprietor. By accepting the liability 
to pay rent the defendant accepts the status 
.of asubordingte holder, in relation to the 
plaintiff. The only question, therefore, for 
decision in the appeal is whether: the de- 
fendant has established his heritable and 
transferable interest in the lands of village 
Bijni. 

In para. 2 of the plaint the plaint- 
iff stated the rightin which the defendant 
held the village in question. The para- 
graph Bays "that the defendant has been 
working asa thekadar on behalf of the 
estate for the purpose of realizing rent, eto., 
on payment of rent." In answer to the 
plaintiffs allegation the positive case of the 
defendant as disclosed by para. 17 
et seq of his written statement is that the 
defendant's ancestor, Bhawan Singh, waa 
killed in a battle fighting on the side of 
Raja Shankar Singh, the ancestor of the 

laintiff, and that subsequently Bhawan 

ingh’s daughter was married to a son of 
Raja Shankar Singh. Actuated by these 
motives Raja Shankar Singh made a grant 
of the village in question in favour of 
Sarabjit Singh, minor son of Bhawan Singh, 
and that the grant was by a deed and was 
for generatien after generation. In the 
course of the proceedings in the trial Court 
the plaintiff's Pleader stated on the 30th of 
August, 19 that he could not fix the 
precise period of the theka alleged in the 
plaint but that the “theka was given by 
3eme of the plaintiffs ancestor to the de- 
ferrdant’s ancestor between the firat Regular 
Settlement and the last Settlement”. The 
finding of theelearned Subordinate Judge 
on this part of the case is that “it appears 
that there was some sort of theka or a lease 
not ef the date between the regular and 
recent Settlement as alleged by the plaintiff 
put of an older date, very probably of 


4 
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the time of Raja Shankar Singh prior to 
the “Regular Settlement.” 

“On the evidence in the case there is 
little doubt that the village of Bijni has 
been held uninterruptedly by the defend- 
ant and his ancestors for over a period 
of a century. The second Settlement of 
Rae Bareli was made in the year 
1893. The village Sijni along with other 
villages of the District came under the Bettle- 
ment operations, The Settlement Officer 
was Mr. D. O. Baillie. (afterwards Sir 
Duncan Baillie), In the discharge of his 
official duties as such Mr. Baillie pre- 
pared the "assessment statement" of the 
village in question (Ex. A20). In the space 
reserved for remarks Mr. Baillie says that 
the original lessee was Sarabjit Singh, 
and the village "has been held from 
Raja Shankar Singh's time, Raja Shankar 
Singh was the great-great-grandfather of 
the plaintiff and Sarabjit Singh was the 
grandfather of the defendant. Jt appears 
that in the year 1893 the estate of 
Tiloi was held by the Court of Wards on 
behalf of the talugdar. Mr. Baillie then in 
the character of the Deputy Commissioner 
of the District and Manager of the Court 
of Wards wrote to the Commissioner of the 
Division on the 10th of August, 1893, that 
the village of Sijni was held by the de- 
fendant's family for 80 years. He express- 
ed the opinion that the matter should be 
brought to the notice of the Board of 
Revenue as he did not believe that the 
Rawats (defendants) would be able to prove 
any permanent right and though it, appears 
to him that they held on sufferance but that 
it was not necessary that any action should 
be taken (Ex. D.W-1/ 1). In the rest of 
this judgment I propose to mention the de- 
fendant and his ancestors by the appellation 
"Rawate" and the plaintiff and his ances- 
tors as the “Raja” or “Rajas.” 

No claim was made by the Rawats for 
the sub-Settlement and no claim was made 
by the Raja for the determination of en- 
hancement of rent at the first Regular Settle- 
ment of the District which took place in the 
years 1862-1872. The result was: that no, 
entry was made atany time in the revenue 
papers either as to the status of the Rawats 
of the amount of rent which they were 
liable to pay to the Raja in relation to the 
village Sijni. Sarabjit Singh, the first 
holder of the village under the taluga, died 
a es ey i 

e con 
he condition of the matters was, there- 


[93 L 0. 1987] 


fore, this that the Rawats had held the 
village uninterruptedly for three genera- 
tions and the Rajas for three generations 
.had accepted rent from the Rawats with- 
out any interference with the posses- 
sion of the village. Then for the first time 
in the year 1898 the Raja of Tiloi issued a 
notice of ejectment against the Rawat, the 
present defendant, in respect of the village 
Bijni under the provisions of the Oudh Rent 
Act, 1886. A suit to contest the notice was 
instituted under cl. (8) of s. 108 of the same 
Act by the Rawat. In those proceedings 
-the Rawat claimed to have held possession 
in virtue of a grant of an estate of inherit- 
ance by Raja Shankar Singh. Liability 
of payment of rent was not questioned 
(Ex. A-1), ‘he Raja claimed that the Rawat 
wasa mere "thekadar." It was admitted 
that the Rawats held the village since a 
very long time. The allegation as to the 
grant by Raja Shankar Singh was denied 
(Ex. A-3). At the trial of the suit to con- 
teat the notice of ejectment the Rawat pro+ 
duced evidence as to a written grant by the 
Raja, its contents and its destruction by 
fire. On the side of the Rawat the most 
important witness cited end examined was 
Rani Harbans Kuar, the mother of Raja 
Sarpal Singh, the then talugdar of Tiloi, 
and widow of Raja Jagpal Singh, with 
whom the Summary Settlement was made 
and whose name was entered in the list of 
.talugdars prepared under s. 8 of Act I of 
1869. Raja Jagpal Singh was the dson 
.of Raja Shankar Singh. The Reni's state- 
,ment then reeorded is produced as evidence 
Jn the present case (Ex. A-7). The Rani was 
examined at her residence by the Assistant 
Collector seized of the ejectment proceed- 
ings. Oopies of the depositions of other 
Witnesses examined in the same 
ings have also been produced. Exhibit A-10 
is the statement of Har Prasad, the Patwari 
‘of the village of Sijni, and Ex. A-6 is the 
statement of Rawat Raghuraj Singh, uncle 
of the present defendant, who was then a 
minor, ‘Exhibit A-12 is the. statement of 
Babu Ram Singh, a Deputy Collector in the 
‘District and the Manager of the Tiloi estate 
on behalf of the Oourt of Wards for five 
years, 1892-1897. Exhibit A-9 is the state- 
ment of Oolonel R. F. Angelo the then 
Manager of the Tiloi estate. It was agreed 
that the record of the evidence given by 
these persons is admissible in eviden 
in this case under the provisions of s. 38 
of the Indian Evidence Act, 1872, 
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It appears that Rani Harbang Kuar held 
possession of the Tiloi estate for some time 
probably during the minority of her son, 
Raja Sarpal Singh. The Rani supported 
the Rawat's case tin its entirety, She de- 
pee to the family tradition as to the 
ttle between Raja Shankar Singh and 
certain zemindars, that Bhawan Singh, 
father of Sarabjit Singh, was killed in that 
battle while fighting on the side of the 
Raja, to the subsequent marriage of Raja 
Shankar Singh's son to one of the daughters 
of Bhawan Singh and finally to the grant 
of village of Bijni to Sarabjit Singh, who 
was then a boy about 6 years old. She 
stated that she had heard of this tradition 
from Reni Kenwalpati Kuar, who was the 
wife of Raja Bunyad Singh, the eldest gon 
of Raja Shankar Singh. She further stated 
that she had seen the written sanad and 
that she had got it read over to her by the 
Diwan of the estate. As to the nature of 


the grant, she said that it, was a grant in 


perpetuity to Sarabjit Singh and his sons 
(Exe. A-7 and A-8). The cross examination 
directed against the evidence of Rani on 
behalf of the Raja does not seem to suggest 
that the Rani entertained any feelings of 
animosity against her son, the then Raja of 
Tiloi, and that she was sacrificing truth to 
bitterness of feelings’ between the two. 
Apparently, in the course of the arguments 
in the ejectment case it was insinuated that 
there was enmity between the mother and 
the son. The Assistant Collector, who had 
heard the witness, observed that “it is quite 
improbable that Rani Harb&ns Kuar (who 
is the mother of the defendant) would have 
made such a statement against the defend- 
ant and in favour of the plaintiff as might 
‘cause loss to the estate even if it be shown 
that there exists a bitter enmity between 
the mother and the son.” The Assistant 
Collector accepted the Rani's evidence and 
of the Mukhtar, Har Prasad, in proof of the 
existence of the sanad, its destruction and 
in proof of its terms that the grant was for 
“generation.” He further held that the 
qe of the village was "held for about 

year generation after generation." He 
also accepted the Rani's statement as to the 
family tradition previously mentioned, He 
held that the Raja's case as +o the Rawat 
being a mere thekadat of the village in 
the end. 
he decreed the suit contesting the notioe of 


‘ejectment and eancelled the notice (Ex. A-3), 


From the decision ofthe Assittant Upllector 
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an appeal was preferred by the Raja to de 
Commissioner of the Division (Ex. 1) The 
Commissioner found that the village was 
held by the Rawate for 80 years and that 
“it was originally leased by a fermer Raja 
‘of Tiloi for good services displayed in hattle 
of the respondent's ancestor, into whose 
family thé Raja had married one of his 
sons." As to the writteh grant, hè seems to 
have held against its existence altogether 
‘and a8 to the evidenceof the Rani he re- 
marked that ‘the “Rani is known tob 
‘on bad terms with her son.” The aes 
‘Commissioner, it appears to me, imported 
his personal knowledge in judicial pro- 
ceedings as to the feelings which, might 
have existed between thé Rani and her son. 
I say this for the reason that no foundation 
for the remark exists in the record of the 
ejectmen proceedings. Be that as it may, 
his finding that “looking at the fact that the 
village has been held on a favourable lease 
for 80 years, a presumption , arises , that 
_ it “was given ior the maintenance ` ‘of 
- the, family ‘as alleged by the; “Rani” 
cledrly vindicates-the truth of the Rani's 
statement '88 to the family tradition, 
the grant. and the notive. for the grant. 3 
am prepared to accept. the Rani's state- 
ment to that extent and no more. And I 
&fn of opinion that the Rawat's case that 
there was a written grant is not well-estab- 
lished. On the evidence asa whole I have 
no doubt in my mind that there was a grant 
by Raja Shankar Singh in favour of Sarah- 
jit Singh ‘in respect of the village .of Bijni 
and‘ having regard to the fact that it has 
devolved by right of.inheritance for three 
generations on the Rawata without any ques- 
tion, that the grant conferred an estate of 
Dote obs Gopal Lail Thakoor v. 
-Chunder Rai (1) and Rajah Sutto- 
cuman .Ghosal v. Moheshchunder ater 
2 
The termination of the proceedings | in 
ejectment was followed by 4 suit instituted 
py the Deputy Commissioner of Rae Bareli 
as Manager of the Oourt of Wards, Tiloi 
estate, in the, Court of the Subordinate 
Judge of Rae Bareli in the year 1900. 
Pyhibit. 4-63 is the plaint and Ex. A-64 is 
the written statement of the Rawat. The 
relief for. which the suit was instituted was 
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& declaration similar to the one for which 
the present suit is laid. The ground of 
ihe claim and the ground of the defence 


‘were substantially the same as were urged 


by the plaintiff and the defendant respec- 
tively in the ejectment proceedings. The 
suit ended ina compromise dated the 14th 
of August, 1801, (Hx. 2). The Rawat was 
left in possession and enjoyment of the 
village of Bijni èn an enhanced rent of 
Rs? 2,019, the amount of rent previously 
aid being Rs. 1,451. The question of title 
raaa the parties was “left open and un- 
decided." On the stréfigth of, the 'com- 
promise the Rawat applied' for the entry 
of his name in the revenue records. The 
entry was madei in thé column of remarks 
as follows: 

"Qabiz Rawat Shed Bahadur Sirigh Pers 
sharaet sulehnama murattiba 14 August 
san 1901," (Rawat Seo, Bahadur Singh in 
possession according to the terms of the 
sulehnama dated'the 14th of August, 1901). 

The last attempt at ejectment was made 
by the Raja; in the proceedings of the year 
1983, to which reference "Has been. made at 
the outset of this judgment.’ ya 

Oertain entries in the wajib ul arz “ol 
the -vilage (Ex. 91), to which reference has 
been made by the learned Subordinate 
Judge ‘in his judgment, show that the ‘Raja, 
“fee his superior rights in.tlie pole of 
the village, also holds æ ‘house, 8 grove, 
certain’ trees and wells in the ‘village. 
He also holds some sir lands. In the ‘wajtb- 
ul-arz the column relating to under pro- 
prietary, tenure is left blank. These en- 
tries do notin the least tomy mind rebut 
the only reasonable inference deducible 
from the documentary evidence and ' the 
Surroundin; circumstances that the Rawats 
held the village of Sijni under an ancient 
grant made by Raja Shankar ~ Singh, the 
ancestor of the plaintiff, in favour of Sarab- 
jit Singh, the ancestor‘ of the defendant, 
and that the nature of the grant was án 
‘estate of inheritance. 

The fact that no claim was made by the 
Rawats at the first Regular Settlement for 
a declaration of under-proprietary righta 
‘presents no difficulty to my mind whatso- 
ever. It will .be remembered that Bha- 
wan Singh's daughter was sent by marriage 
into the house of the talugdar of Tiloi. She 
was the sister of Barabjit Singh, who was 
the head ofthe Rawat family at the time 
of the Bettlement. Having regard to 
boruples and the feelings of. "High borü 
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Hindus on the subject itis highly impro- 
bable tht Sarabjit Singh would go to the 
Settlement Court asking publicly for the 
confirmation of & grant by the Raja into 
whose family his sister was married. In 
the circumstances Sarabjit Singh must have 
entertained amplecontentment in the fact 
that his possession and enjoyment of the 
village was left to him without any inter- 
fereuce on the part of the Raja. The faot 
that no elaim was made at the Settlement 
and consequently there was no adjudication 
in relation to such a claim at once explains 
the absence of entries of the names of 
Sarabjit Singh and his successors in the 
Revenue Records of the village. The names 
of Rawats are entered neifher as-under- 
proprietora nor as thekadars or tenants 
in those records. The first entry was 
made in pursuance of the sulehnama of the 
14th of August, 1901 (Ex. 2). The absence 
of an entry in the Revenue Records pre- 
vious to the year 1901 explains the fact 
that proceedings in Court relating to re- 
covery of arrears of rent, ejectment of 
tenants and enhancement were taken in the 
name of the Raja, whose name stood in 
the Revenue Recorda as the taluqdar of the 
village. Italso explains the fact that in 
certain instances previous to the year 1901 
the pattas to the tenants were granted in 
the name of the taluqdar. "The actual pos- 
838sion and the enjoyment of the profits 
of the village were always held by the 
Riwats. Thus the relationship by mar- 
riage and the friendliness which existed 
bstween the families of the Rawats and the 
Rajas till the year 1899 when proceedings 
in ejectment were taken for the first time 
explain many facts which would have borne 
a different complexion and led to different 
inferences in a case between parties not 
so situated. Since the year 1901 the Ra- 
wats have used their names both in the 
Oourt proceedings and otherwise (Exs. 21 
and 76). = 

The oral testimony a3 to the exercise 
of proprietary rights in the village of 
Bijni produced both by the plaintiff and 
the defendant in this case does not afford 
any Safe basis for a finding ona question 
of title. The learned Subordinate Judge 
thinks that “the oral evidence of the de- 
fendant's witnesses is far superior to that 
of the plaintiff's witnesses." lam prepared 
to accept tliis opinion of the learned Sab- 
ordinate Judge as to the value of the oral 
testimony in the case, 
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Having found on thè évidence and in 
the circumstances of the ease that the 
grant in which the tenure in question arose 
was a grant of an estate of inheritance I 
must further hold, there being no evidence 
to the contrary, that. the? estate conferred 
was an absolute estate subjest to the 
liability of payment of rent to the taluqdar. 
In other words, the Rawats held the vil- 
lage of Sijni with heritable and transferable 
interest. Ordinarily & transfer of land 
without restrictions carries with it every 
incident of ownership and passes to the 
transferee all interests: which the trans- 
feror is then able to pass imthe property 
and in the legal incidents thereof. There- 
fore, where a grant is proved to be for 
"generation after generation” it must be con- 
strued, in the absence of anything to the 
contrary, to be a grant of an absolute 
estate—Thakur Harthar Bakhsh v. Thakur 
Uman Parshad (3). In the present case 
sach a grant has been proved. , 

The only other point, on which I desire 
to express my opinion, is the Raja's plea 
that under-proprietary titles existing in 
Oudh under wd grant or otherwise pre- 
vious to: Lord Oanning's Proclamation of 
the 15th of March, 1858, were swept away 
by the confiscation effected thereby and 
could not be deemed to have been restored 
ercept by & deoree obtained in the Courts 
of the first Regular Bettlement of the Pro- 
vince of Oudh. The Rawats admittedly 
did not obtain such a decree and conse- 
quently the Courts are now debarred from 
recognizing them as under-proprietors on 
the basis of such titles. 


Strangely enough, the learned Subordi- 
nate Judge has given effect to thig plea 
ofthe Raja. Iam of opinion that there is 
no substance init. There is no doubt that 
the effect of the confiscation was the same 
on superior proprietary rights as on subor- 
dinate proprietary rights in the soil of 
Oadh. Both these rights were confiscated, 
This is clear from the following paragraph 
of the Proclamation:— 

“The Governor General further proclaims 
to the people of Oudh that, with the abovg- 
mentioned exceptions, the proprietary right 
in the soil of the Province is con ted 
to the British Government, which will dis- 
pose of that right id such’ manner as to 


(3) 14 L A. 7; 140. 298; 11 Ind. Jut. 198; 4 Gar. P 
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it may seem fitting." In the case of taluq- 
dara, that is superior proprietors, the re- 
grant was made first by means of the Bum- 
mary Settlement following the proclama- 
tion and afterwards by sanads. Lastly, a 
decree obtained*by them from the Courts 
of the first Regular Settlement was also re- 
cognised as a grant of superior proprietary 
righte. The effect of the Summary Settle- 
ment was announced by the Governor- 
General by his letter of the 10th of October, 
1859, and finally all these modes of acqui- 
sition of title were legalised by the provi- 
sions of B. 3 of the Oudh Estates Act, 
1869. In the case .of subordinate proprie- 
tors their rights, if any, were restored to 
them generaliy by the Governor-General's 
letters of the 10th and the 19th of October, 
1859. The Courts engaged in making the 
first Regular Settlement of the Province of 
Oudh entertained and decided claims as 
to under-proprietary rights in virtue of the 
restoration effected by the letters of Octo- 
ber, 1859, subject to certain rules and re- 
gulations relating to limitation which rules 
and regulations, of course, were only rele- 
vant to the claims of persons not in pos- 
session. The letters of October, 1850, were 
incorporated in the Act of 1809 in the form 
of a Schedule. 

; The effect of the letters of October, 1859, 
has been the subject of pronouncement 
by their Lordships of the Privy Oouncil 
on more than one occasion. In the case 
of Thukrain Sookraj Koowar v. Government 
(4) the Right Hon'ble Lord Justice James, 
- jo delivering the judgment of the Judicial 
Committee, said as follows :— 

“It was to announce the abandonment of 
this policy, and to quiet men's titles and 
possession, that the letter was written. It 
said, in substance, we acknowledge the 
talugdari tenure—we acknowledge that the 
tenure does confer an hereditary lordship 
descendible im fee simple, and we will not 
allow the existing titles to .be disturbed by 
old dormant claims. At the same time 
owe preserve, in like manner, all the rights 
of your subordinate zemindars and ryots, 
whose rights and rights of persons entitled 


te sir and nankar you shall respeet as we. 


respect yours.” In the case of Imdad Husain 
v. Aziz un.nissa (5) Lord Hobhouse said: 
“By the confiecation of 1858 all rights were 
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swept away, whether Tafezzul's- proprie- 
tary rights in possession, or theplaintiff's 
Tight to redeem, or Afzal's sub-proprietary 
rights. Sub-proprietary rights ‘were re- 
stored by the orders of October, 1859. The 
a of redemption was restored by Act 
XIU of 1856, which was passed in March 
of that year.” . 

The eanad ofthe graht of the estate of 
Tiloi to the talugdar is also before us. 
According to that sanad the estate was con- 
ferred onthe talugdar with the condition 
that subordinate rights under him shall 
be secured as formerly enjoyed. The pre- 
cise words of the sanad bearing on the 
question under consideration are as fol- 
lows :— 

“Tt is also a condition of the grant that 
you will, Bo far as in your power, promote 
the agricultaral property of your - estate, 
and all holding under you shall be secured 
in the possession of all the subordinate 
rights they formerly enjoyed." 

bile the Courta of the first Regular 
Settlement were investigating the claims to 
superior and inferior titles the O. P. O. (Act 
VIL of 1859) was extended to Oudh with 
effect from the lst of January, 1862, by an 
order of the Governor-General in Gouncil 
dated the 6th of August 1861. To remove 
an apparent conflict of jurisdiction be- 
tween the Settlement Courts and the Oivil 
Courts thereafter, Act XVI of 1865 was 
passed. By the provisions ofs. 2 of that 
Act allsuite relating to title or succession 
to land or to the possession of land or to 
any rightin respect of any land were en- 
tertainable by the Courts of Revenue dur- 
ing the progress of the Settlement of the 
land-revenue in the local area. Courts of 
Revenue were defined to include officers 
employed in making or revising Settlement. 
By s. 7 similar suits after the expiry of the 
period appointed in s.2 were to be heard 
and determined in the Oivil Oourts of the 
Province of Oudh. It clearly follows to 
my mind that claims of the nature des- 
eribed ins. 2 of Act XVI of 1865 which 
obviously include claims to under-proprie- 
tary titles could be entertained and decid- 
ed now be the Civil Courta of the Province 
of Oudh, the Courts of the first Regular 
Settlement baving ceased to exist long long 
ago, This is being done every day and no 
doubt wasever thrown on such a jurisdic- 
tion of the present Civil Courts of Oudh 
previous to a decision of a Single Judge of 
the late Oourt of the Judicial Commis. 
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sioner of Oudh in Mohammad Rashid ud- 
din Ash*?uf v. Ram Sukh (6). The atten- 
tion of the learned Judicial Commissioner 
was not drawn to the decisions already re- 
ferred to nor to the provisions of Act XVI 
of 1885. 

In view of my findings on the two ques- 
tions discussed in this judgment, no other 
question raised in the case arises. 

I would, therefore, allow the appeal, set 
aside the decree of the Court below and 
dismiss the plaintiff's suit with costs in 
both the Courts. 

Stuart, C. J.—(December 18, 1926).— 
This is a defendant's appeal. The facis of 
ihe suit out of which this appeal arises are 
as follows: The plaintiff-respondent is the 
Raja of Tiloi in the Rae Bareli District. 
The Tiloi taluqa was held before 1856 by 
Raja Shankar Singh, who died some years 
before 1856 and was succeeded by Raja 
Bunyad Singh He also died before 1556. 
He was succeeded by Raja Jagpal Singh, 
who died in 1875. The Tiloi taluga like 
all other property in Oudh, was confiscated 
under Lord Canning's Proclamation of 1858, 
It was granted to Raja Jagpal Singh under 
a sanad. Raja Jagpal Bingh's name was 
subsequently recorded in the Lists pre- 
pared in accordance with a 8 of Aot I of 
1869 as No. 181 in List I and as No. 78 in 
List II. Raja JAM Bingh was succeeded 
by Reja Surpal 
For a considerable period between 1875 and 
1900 the estate was under the management 
of the Court of Wards and was subsequent- 
ly again under the management of the 
Oourt of Wards. Raja Surpal Singh has 
been succeeded by the present plaintiff- 
respondent. The estate was released from 
the management of the Court of Wards on 
the 18th April, 1920. 


The defendant-appellant is a Rawat 
Thakur. The Tiloi family belong to another 
tribe of. Thakurs. Bhawan Singh Rawat 
was the father of Sarabjit Singh. Sarabjit 
Singh was the predecessor of Gajraj Singh. 
Sarabjit Singh was the father of Bhagwant 
' Singh. Bhagwant Singh was adopted by 
Sarabjit Singh's uncle Din Singh. Bhagwant 
Singh was the fatherof Gajraj Singh. Gajraj 
Singh succeeded Sarabjit Singh. 

Gajraj Singh was the father of Sheo 
Bahadur Singh the defendant-appellant, 
The dispute relates to. the village of Sijni 
which is in the proprietary possession of 


(6) 65 Ind. Oas. 514; 240. O. 342, 
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the Tiloi estate. In 1892 Settlement opera- 
tions were proceeding in the Rae Bareli 
District. The Settlement Officer, who was 
afterwards the Deputy Oommissioner of 
Rae Bareli, was Mr. D O. Baillie afterwards 
Bir D. O. Baillie. He inspected the village 
of Sijni and recorded in respect of it the 
following remarks (Ex. A-20). These are 
admissible in evidence under a. 35 of Act I 
of 1872 being entries in a public record 
made by a public servant in discharge of 
his official duty: “The village belongs to the 


' Tiloi estate but has been held from Raja 


Shankar Singh's time by one of the Rawats 
of Panhauna. The terms of the lease are 
very favourable and rights superior to those 
of an ordinary leasee are claimed but have 
never been decreed 


puns baghs, eto., but itis said they referto 


h stated that 
the rental of the village was Rs. 1,450. He 
stated that he was not liable to ejectment 
as by virtue of a gift made by Raja Shan- 
kar Singh his family had been in possession 
with powers of an owner for three genera- 
tions, The words “in possession with 
powers of an owner” have been mistrans- 
lated in Ex. À-1 as in proprietary possession. 
The Raja filed a written stat&ment (Ex. A 2) 
in which it was admitted that the defendant 
was in the third lineof deecent. "The de- 
tendant in his written statement stated that 
the plaintiff and his ancestors’ were merely 
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the sand denied the existence of any 
deed of gift. Adter evidence had been taken 
the Assistant Collector decreed the suit 
and set aside the notice of ejectment by a 
judgment dated the 24th April, 1899, (Ex. 
A-3). - An appeal was filed to the Commis- 
-sioner who upheld the Assistant Oollector's 
.judgment by a judgment dated the 29th 
` August, 1899, (Ex. 1). In 1900 Raja Burpal 


< Bing instituted a suit in the Court of the 


Subordinate Judge, Rae Bareli, for a de- 
` claration that Sheo Bahadur Singh had no 
tights in Sijni, The plaint is Ex. 63 and 
. the written statement is Ex. A-64. Raja 
`, Surpal Singhe died after the institution of 
the suit and the managément of the estate 
. passed again tothe Oourt of Wards. The 


oe Deputy Commissioner of Rae Bareli as 


€ 


” Rg. 2,019 with effect from 1308 


Manager of the eetate compromised the guit 


. on the 14th August, 1901 (Ex. 2) with Bheo 


.- Bahadur Singh. The terms ot the compro- 
. mise were as-follows:— 
' “1. That the defendant agrees to pay 


asli instead 


-..ofRa.1,451 which he has been paying for 


M 


the poesession and enjoyment of the village 


, Bijniin dispute in order to allow the plaint- 


. iff the eame profits as he enjoyed before the 
recent Bettlement and the plaintiff congenta 
io these terms. 

"2. That the question of title between 
the parties is left open and undecided and 
.the terms of the compromise will in no 
. way affect the title of any of the parties." 

After that the defendant-appellant re- 
mained in possession of Bijni without 
further dispute until 1920. n the 18th 


^. April, 1920, the estate was again released 


+ Aa 


from the Court af Wards and the present 
 plaintiffreepondent came into possession. 
He served a notice of ejectment upon 
; the defendant-appellant, who instituted 
another suit to, have it set aside. The 
` Revenue Court set it aside on the 22nd 


. March, 1923, by a judgment, Ex, 3. The 


guit;out of which this present appeal arises 
. was then filed by the plaintiff-respondent 
ra declaration that the defendant-appel- 
-lant had no proprietary or under-proprie- 
eerie in the village, The learned trial 
` Jtidge. decided that inasmuch .as the 
` defendant had been unable to show that his 


- title to under- oe rights had been 


: reco an4 embodied ın a decree of a 


i . Bettlement Court. he-could not be permitted 


to plead thet he had such under-proprie- 
tary. tights and that en the merits- he had 
_ been m tg satisfy the Court that he 
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possessed such rights. The defendant- 


appellant appeals. He argues that he had 


a right to plead his title to under-proprie- 
tary rights although that title had not been 
made the subject of a decree of the Settle- 
ment Court, that the suit of the plaintiff 
respondent was time-barred, and that the 
defendant-appellant had acquired the rights 
of an under-proprietor, if in no other way, 
by continuous adverse possession. I take 
these points in order. 

The first is whether the defendant-appel- 
lant can be permitted to assert under- 
proprietary rights, although he has not 
obtained a decree from the Settlement 
Courte granting him declaration that he has 
such rights. I have already decided this 
point in First Civil Appeal No. 51 of 1925 
which is decided to-day and I repeat the 
conclusion at which I arrived in that ap- 


There has been no direct decision deter- 
mining the manner in which the position 
of under-proprietors and others holding 
subordinate tenures in land the full pro- 
prietary rights-in which were owned by 
talugdars and others was affected by Lord 
Canning's Proclamation of conflacation of 
1858 and the subsequent action taken by 
the Crown. The words used in the Procla- 
mation are these:— 

“The Governor-General further proclaims 
to the people of Oudh, that, with the above- 
mentioned exceptions,” (that is tosay except 
in respect of the estates of the five specially 
exempted persons) “the proprietary right 
in the soil of the Province is confiscated 
to the British Government, which will 
dispose of that right in such manner as to 
it may seem fitting.” 

The effect of these words has invariably 
been held to be as follows: The whole of 
the rights in the soil of Oudh, with the 
exception of the estates specially exempted, 
passed from the former owners and became 
the property of the Orown. The confiscation 
did not and could not mean that, the rights 
in the soil became vestedin no one. They 
bécame vested in the Orown, and the Crown 
becoming absolute owner, all subordinate 
rights likewise ceased to exist. As it was 
not, however, the intention of the Crown to 
deprive the formér holders of their rights, 
unless they were proved to have been, guilty 
of murder or other crimes, the Crown pro- 
ceeded .to make fresh grants to talugdars 
and others. Whére, however, the fresh 
grant was of estates in which subordinate 
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rights exiafed the effect of making the fresh 
grants was to restore the rights of subordi- 
nate holders as against the full proprietors 
to what they had been before the confisea- 
tion. This is shown by: the lettere of the 
10th and 19th October, 1859, which are an- 
nexed asSchedules to the third section of 
Act Lof 1869. The reference in this case 
is particularly clear as the defendant- 
anon nt is the descendant-of a sanad 
holder and is & talugdar within the mean- 
ing of s. 3of Act I of 1869. He holds his 
estate “subject to all the conditions affect- 
ingithe talugdar contained in the order 

by the Governor-General of India 
on the tenth and nineteenth days of October 
1859 and re-published in the flret schedule 
hereto annexed and subject also to all the 
conditions other than those relating to 
succession. contained in the sanad under 
which the estate is held.” In the sanad 
occur the words “It is also a condition of 
the grant that you will, so far asin your 
power, promote the agricultural prosperity 
of your estate, and that all holdings under 
you shall be secured in the possession of 
all subordinate rights they formerly enjoy- 
ed." In support of the view. which I take 
to the effect that the restoration by the 
Crown of full proprietary rights in an 
estate involve automatically the restoration 
of the rights of subordinate proprietors 
which had been originally held by them 
against the former proprietor, it does not 
appear to.me necessary to do morethan 
quote some leading decisions of their Lord- 


ships of the Judicial Committee upon the - i 
- to protect these rights. 


subject. In 1871 they decided in Thukrain 
Sookraj Koowar v. Government (4) at page 
126* what these lettere meant: “It said, in 
substance, we acknowledge the taluqdari 


tenure—we acknowledge that the tenure. 
does confer an hereditary lordship de-. 


scendible in fee simple, and we will not 
allow the existing titles to be disturbed by 
old dormant claims. At the same time. wa 


preserve, in like manner, all the righta of. 


your subordinate - zemindars. and ryots, 
whose rights and the: rights of persons 
entitled to sir and nankar- you shall res- 
pect as we respect yours.” . $ : 
In Thakur Rohan Singh v. Thakur Surat 
Singh (7, their Lordships had to deal with 
a case in which a person alleged an under- 


@ 12 L A. 52; 11 0.818; 9 Ind. Jur. 238; 4 Sar. P. 
O. J. 590; Rafique & Jackson's P. O. No. 88; 5 Ind. 
Deo. (x. &) 872 (P. O). 
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proprietary title which-had not been-recog-: 


nised by the Settlement or any other Court. ` 
Their Lordships decided against him; but’: 


they did not decide that he was debarred. 
from pleading such a titlą because it had’ 
not been recognised by the Settlement or 
other Courts. They decided agsinst him: 
because they found, 
Judicial Commissioner, that he-had failed 
to establish his title by evidence, they said 
at page 62* :— Te 

“In 1858 came the confiscation 
the result of which was the determination 
of all existing interests, and taking them 
into the hands of the Govefmment. But 
the Government of India did not intend 
any such injustice as an absolute confisca- 
tion of those rights. In certain instances, 


agreeing with the - 


of Oudh ; d 


where talugdars or others had been guilty ` 
of great crimes, absolute confiscation -did ' 


take place; but otherwise it was intended.” 
regulations, to settle “and- 


under certain 


restore the talugdars, and to protect,-as fat -~ 
as necessary, by sub-settlement, or by some -` 


occupiers. It will therefore; be sean how 


_other process, the existing rights of -the ~~: 


necessary it is to inquire what those rights ^ . 
were at the time of the confiscation: for ' . 


though in the letter of Lord Canning in 18597 


E 
5 


and in the subsequent ciroülars which were > 
issued from time to time, every intentionis’ . 
shown to do justice to all the parties and ` `° 


to. compel the talugdars to do justice to the 
occupiers, yet there is nothin 


to show any `- 


intention to advance beyond what the rights -` ' 
were at the time of the confiscation, and” `~- 
the intention was generally-to réstore and “- 


- The defendant ^ 


says: ‘But I had a right to a sub-settlement - 


of some kind or'oiher. Their Lordshipa 
will not at present go into the distinction 
between a 8ub-proprietary right or a right 
to a Bub-settlement, and a right to be pro- 
tected in the occupation which a person 
already had, nor bind the defendant- too 


nicely by those terms; but they: will take - 
itthat,ithe had a right, he might have. - 
protected it under the Act of Settlemént -of -- ` 
Oudh, or some one of the circulars and- 


rules which are adopted and confirmed by 
that Act. He might have protected that 


right by either getting a sub-settlement or' 


a recognition of his existing, title or posses- 
sion." They continued that in spite of the 
fact that he had not obtained sucha judi- 
‘cial declaration of title he wasin a papition 
to establish his title if he could prove it, 
Page ot 181. A.—8d] TT 
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but that inasmuch as he had no written 
grant and as his oral evidence had failed 
completely to satisfy their Lordships that 
he had sucha title they decided that he 
had no title. . 

In Jehan Kadr v. Áfsar Bahu Begum 
(8 ‘their Lordships decided in 18x5 at 
page 16" : R 

“The first observation on these proceed- 
ings is that the Settlement Courte were 
clearly inquiring into the old titles as they 
existed prior to the confiscation. It is true 
that the confiscation swept away all prior 
titles, though it may be doubted, as Mr. 
Lincoln suggests whether in 1863 that 
effect was realized to the minds of the 
Government Officers, as it has become since 
the legal decisions which establish it. At 
all events, when engaged in the work of 
pacifying and settling the country, the Gov- 
ernment did not make an arbitrary, or 
wholly new, re-distribution of property, or 
proceed upon the notion that prior rights 
were to go for nothing. In very many 
cases, probably in the great bulk of pro- 
perties, they inquired who would be entitl- 
ed if no confiscation has taken place, and 
raed settlements with those persons. 

ertainly that was the operation in which 
the three lower Settlement Oourts had been 
engaged with regard to Sahrawan when the 
case came before Sir O. Wingfield as 
the highest Oourt of Appeal.” 

This decision makes it clear that the 
titles to which effect was given were titles 
existing before the confiscation thoügh in 
this particular case the Settlement Oourts 
had adjudicated upon those titles. 

In 1895 in Imdad Husain v. Aztz-un nissa 
(B) their Lordships decided at page 101:— 

“ By the confiscation of 1858 all rights 
were swept away, whether Tafazzul's pro- 
prietary rights in possession, or the plaint- 
iff's right to.redeem, or Afzal's sub pro- 
prietary rights. Sub-proprietary rights were 
restored by the orders of October 1859," 

The above authorities appear to me suffi- 
cient to eetablish beyond doubt the pro- 
position that where proprietary rights were 
restored the rights of subordinate pro- 
prietors, which had been held against the 
proprietors before the confiscation, were 
also restoretl. eI have now to consider the 





*Page of 18 [Ed m 


* 


BHHO BAHADUR SINGH T, BISHUNATH BARAN SINGH. 


[89 I. O. 1927] 


to enable subordinate proprietore’to obtain 
recognition of such rights. Ido not pro- 
pose to consider the effect of administra- 
tive circulars issued by the Chief Com- 
missioner as a guide to the manner in 
which the Oourts should conduct their pro- 
ceedings, or the views of individual off- 
cers which were not embodied in a 
enactments. This much is clear, he 
Settlement Oourts were created first to 
decide upon rights ag between the Orown 
and proprietors and also to decide on 
rights between such proprietors and persons 
claiming subordinate rights against them. 
Those who desired a sub settlement were 
given the power to obtain: a sub-settlemant 
by the provisions of Act XXVI of 1880. 
When the Settlement Courts ceased to 
exist the duty of determining such ques- 
tions was explicitly transferred to the Oivil 
Courts under the provisions of Act XVI of 
1865. I can find no sufficient authority for 
the proposition, that unless a claim to 
under-proprietary rights had been recognis- 
ed by the Settlement Courts no such claims 
can be considered subsequently by the 
Civil Courts. In order to support the pro- 
position that no claim for under-proprietary 
rights, which has not been recognised bya 
Settlement Court, can be entertained by a 
Civil Court it would be necessary, in my 
opinion, to show a distinct statutory author- 
ity, ora judicial pronouncement by their 
Lordships of the Judicial Committee ; and 
admittedly there is no such statutory autho- 
rity and no such judicial pronouncement. 
The proposition for which the learned 
Counsel argues is supported a him by 
reference to two decisions of the late Oudh 
Judicial Commissioner's Court; one -the 
decision ofa Benchin Oudh Bihari Singh 
v. Suraj Bali (9) and the other the decision 
of a Single Judge of the same Oourt in 
Mohammad Rashid ud-din Ashraf v. Ram 
Sukh (8). The point, however, was not 
decided in the former case directly, although 
there areremarks in the decision which might 
be taken to support the view that unless a 
title to under-prqprietary rights had been 
affirmed by a decree of the Settlement Court 
it could not subsequently be considered. In 
the latter case there does appear to besome 
support of the proposition. The learned 
Judge who decided the latter case was under 
the impression that the firat case wag 
authority for the view that a subsequent 


9) 58 Ind. Cas. 98, 22 O. O. 201; 6 O, L. J. 304, 
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nt or, recognition by the Settlement 
ficer was necessary to restore the rights 
of the former owners, I do not considtr 
that the previous decision was authori- 
ty for that view but in any circumstan- 
ces Ido not agree with that view. Olaims 
to under-proprietary rights like all other 
_ claims are subject to the Law of Limitation, 
and if under the Law of Limitation such 
claims cannot be put forward they must 
be rejected as time barred, But the posi- 
tion is not that a Oivil Gourt is debarred 
from considering such claims. The posi- 
tion is that a 
such claims, but will reject them if they 
are proved to be time-barred or if they 
are not established. 

No question of limitation can arise in 
this matter. Not only is the decision of 
their Lordships of the Judicial Committee 
in Mohammad Mumtaz Ali Khanv. Mohan 
Singh (10) against a view that & suit 
of this nature is barred by limitation but 
in view of the terms ofthe compromise 
(Ex. 2) it was clearly open to the plaint- 
iff-respondent to raise the question of title 
at a future date. But it appears to me that 
no practical question of limitation could 
arise apart from that. If the defendant- 
appellant is able to establish that he hasa 
title to under-proprietary rights the svit 
must fail. If he cannot establish that 
title the suit must clearly succeed. It is a 
suit fora declaration, I decide against the 
oppo eaten this point, 

come: now to the main point of the 
appeal. The case for the defendant-appel- 
lant is that some time during the first 
gs of the 19th century Raja Shankar 
ingh conferred under-proprietary rights 
upon his ancestor Sarabjit Singh in the 
village of Sijni in recognition of the services 
of Sarabjit Singh's father Bhawan Singh 
who had died fighting for Raja Shankar 
Singh and that the t had been con- 
tained in a deed of gift. He continued that 
ever since that day hi8 ancestors had re: 
mained in continuous possession and enjoy- 
ment of Sijni paying an agreed sum to the 
Tiloi estate in respect of their under-pro- 
prietary rights. If he can establish that 
they obtained such rights prior to 1856 and 
that they have remained in possession of 


4 


(10) 74 Ind. Cas. 476; ?8 O. O. 231; A. L R. 1923 
P.O, 118; 31 A. L. J. 757; 45 A. 419; 45 M. L, J. 
625; 9 O. & A. L. R. 901; 10 O. L. J. 385; 19 L. W. 
; 9 O. L. J. 2895; 886 W. N. 810; 33 M. L. T. 
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them continuously ever since his appeal 
will succeed. He has not 'produced the 
deed of gift. He asserts that it was de- 
&troyed many years ago. He has to admit 
that there is no entry in Ñjjni of the exist- 
ence of an under-proprietor and that he 
is nowhere entered in the revenue papers 
as possessing any rights of any description. 
He has further toadmit that his predecessor 
made no claim at the Regular Settlement 
or in any succeeding Settlements to be 
recorded as in possession of such rights. 
The. principles to be followed in deciding 
this matter appears to me to be the princi- 
ples which were adopted by their Lord- 


- ships of the Judicial Committee in Thakur 


Rohan Singh v. Thakur Surat Singh (7). While 
it is open.to the defendant-appellant to ee- 
tablish by evidence that he has under-pro- 
prietary rights, his task is rendered formid- 
able owing to the fact that at.the time 
when an ordinary man would have reason- 
ably asserted his rights (that is to say at 
the time when the Settlement Courts were 
in existence) his predeceseor-in-intereat did 


^ not assert them. The absence of document- 


ary evidence further throws him back 
entirely upon oral evidence to establish 
his position. I examined the oral evidence 
which the defendant-appellant has. pro- 
duced upon the point. Mr. Baillie's report 
in Ex. A-20 does not prove anything 
which can help the appellant beyond the 
fact that it establishes that the possession of 
the Rawata in the vi was not that of an 
ordinary thekadar, for they were exercisin 

rights which would ordinarily-be or ed 


by superior proprietors alone, and they. 


had made constructions of & permanent 
nature suchfas the irrigation bandh, which 
would not ordinarily be constructed by 
thekadars who wereliable to be ee 
on notice. It is not very material how 
far: Ex, A-20 can be considéred as evi- 
dence to prove these matters,’as the learned 
Counsel for the respondent admits that 
these Rawate did assume the position 
which would not have been assumed by 
ordinary thekadars. He has asked us to 
note, however, that from the documentary 
evidence it is clear that suits agairtst 
tenanta in Sijni were occasionally filed in 
the name ofthe Tiloi estate, dhe practice 
was not uniform. fSometirfes these suits 
were filed in the name of the Rawats. 
The main evidence upon which the ap- 
pellant relies, apart from the evidehce of 
possession and enjoyment, is contained in. 
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the statements of the witnesses in the eject- 
ment case of 1898,- The Raja at the time 
was Raja Surpal Singh. E. to the 
evidence of Bindra Prasad (P. W. No. 1) & 
former servant of the Tiloiestate, who was 
a witness for the plaintiff-respondent, Raja 
Burpal Singh, the estate was managed by 
Raja Surpal Singh's mother Rani Harbans 
Kunwar until Surpal Singh attained major- 
ity. It was then managed for some five 
years by the Oourt of Wards on account of 
the weak intellect of Raja Surpal Singh. 


When it was restored to Raja Surpal Singh: 


it wasmanaged by Ool, Angelo who was 
appointed för the purpose by the Raja. 
This is clear from Ool. Angelo's evidence 
in the ejectment case. Sheo Bahadur Singh 
called asa witness on his behalf inthe suit 
contesting the notice of ejectment Rani 
Harbans Kunwar the mother of Surpal 
Singh the lady who had managed the estate 
for many years on his behalf. Her deposi- 
tion in that case will be found in Exs. A-7 
and A-8. These are admissible in evidence 
under the provisions of s. 33 of Act I of 
1872, According to her deposition ahe knew 
asa matter of family tradition that Sijni 
had been granted by Raja Shankar Singh 
to Sarabjit Singh when the latter was a 
child of about 5 years old on account of the 
services rendered by Sarabjit Singh's father 
- Bhawan Singh to Raja Shanker Singh. 

-Bhawan Singh had died fighting for Raja 
Shankar Singh. One of the three daughters 
of Bhawan Singh married a son of- Raja 
Shankar Singh. She said that she had 
heard this from more than one member of 
- the family, and aleo from Sarabjit Singh, 
and that Sarabjit Singh had shown her a 
deed of gift by which Sijni had been granted 
to him. She continued that in the Tiloi 
estate not all persons who had  under-pro- 
prie rights had obtained decrees from 
the Settlement Court. She said that some 
obtained decrees and that some did not 
knew that 


obtain decrees, but that she 


Sarabjit Singh had the rights of an under- ' 


proprietor, that he had the power to distrain 
and the power to eject, although asa matter 
of courtesy proceedings were frequently 
taken against tenants in the name of the 
Tiloi estate. Her evidence went every day 
strongly to*support the case of the defend- 
ant appellant. . ! 

If she is believed there can be no doubt as 
to the fact*thst Sarabjit Singh possessed 
under proprigtary rights in Sijni, even if 
her recollection of the contents of the sanad 
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be discarded as insufficiently acaurate. The 
Assistant Collector, who decided this suit in 
his decision (Ex. A-3) believed the lady. 
He madetheremark that it was quite im- 
probable that she would make such a state- 
ment against the estate even ifit wereshown 
that there existed a bitter enmity between 
the mother and the son, The Commissioner 
in his decision (Er. I) refused to accept the 
lady's evidence as reliable. He said “the ` 
Rani is known to be on bad terms with her 
son, the present Raja.” Nevertheless, he was 
satisfied on the evidence that there were 
reasonable grounds for considering that 
the family were something more than 
lessees, and upheld the Assistant Collector'a 
decision referring the losing party to a 
Civil Court, Ordinarily the evidence of 
the Rani would he entitled to very great — 
weight in such a matter. She was a person 
who would be presumed to have the interest 
of the estate at heart. She had clearly 
unusual knowledge on the subject Of 
course, if it were established that she had 
reason for giving false evidence her 
evidence should be discredited. It 
is, however, very noticeable that there 
was nothing in her cross-examination to 
indieate that she was on bad terms with 
her son, Nothing was suggested to that 
effect when she was cross-examined, and I 
am constrained to remark that the Oom- 
missioner appears to have imported into 
his decision a comment which he was not 
justified in making. It is impossible to 
decide that there is any value in his oriti- 
eism for his means of knowledge cannot 
be ascertained. In any circumstances, 
however, it is not clearthat even if the 
lady had been on bad terms with her son 
it would have afforded a real reason for 
her to depose falsely. The evidence of Ool. 
Angelo (it is admitted that he is also dead) 
shows that Raja Surpal Singh had had very 
little or nothing to do with the iseue of the 
notice of ejectment. He said distinctly. 
that it was he as Manager who had given 
instructions for the issue of a notice. As he 


did not know what was the title òf Sheo ~ 


Bahadur Singh and he wanted to raise 
theamount of rent he had issued the notice 
of ejectment, leaving Sheo Bahadur Singh 
to put up the best case he could. I find. ~ 
the Rani's evidence to have been of very ` 
great'value. I do not agree with the learn- 
ed trial Judge in his view as to her evi- 
dence, This is not a case where the learned. 
trial Judge has himeelf seen the witness, 
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The witness has bsen dead for many years, 
and the value of her evidence can only 
be appraised by examination of her written 
statement f : 
Although I do not think it improbabl 

or unlikely that a sanad containing a grant 
was made by Raja Shankar Singh in favour 
ofSarabjit Singh, I consider thatit would be 
unsafe upon the evidence before us to hold 
anything as to the terms of the grant from 
the evidence of those persons who deposed 
that they had seen the sanad. The recol- 
lection of witneases as to the contents of 
Such a deed is usually not sufficiently 
accurate to justify a conclusion. as to terms, 
and in this case I would not find their 
recollection sufficiently accurate. I am, 
however, satisfied on the evidence of Rani 
Harbans Kunwar alone that Raja Shankar 
Bingh did grant the village Sijnito Sarabjit 
Singh at some time during the first quarter 
of the 19th century, and that Sarabjit Singh 
and his descendants have held it ever since. 
It was held first by Sarabjit Singh, whose 
possession and enjoyment was never ques- 
tioned by the Tiloi estate. It was then 
held by Gajraj Singh whose possession 
and enjoyment was further not questioned 
by the Tiloi estate. It was not until Ool. 
Angelo became Manager of the estate. in 
1898 that any attempt was made to inter- 
fere with the Rawat's enjoyment. Whena 
subsequent suit was filed to declare that 
the defendant-appellant had no under- 
proprietary rights it’ wag compromised by 
the Oourt of Wards on behalf of the estate 
ou the defendant-appellant agreeing to pay 
an increased sum. The action of the 
plaintiff respondent in instituting the pre- 
gent suit would appear to be in order to 
enable him to obtain a weapon which he 
oan employ in the Rant Oourts for the 
ejectment of the defendant-appellant. It 
does not follow, however, that a decree 
granting him adeolaration that the de- 
fendant-appellant has no proprietary or 
under-proprietary rights will enable him to 
eject the defendant through the Rent 
Oourts, for it will be still open to the 
: defendant-appellant to plead in the Rent 
Court that even though he possessel no 
` under-proprietary rights he was still hold- 
ing as a privileged tenant who could not 
be ejected. It is clearly, however, the de- 
sire of. the plaintiff-Crespondent to obtain 
a decree in order to eject, and in this 
circumstance I notice that it is difficult 
to see how he can ejeot the defendant- 
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appellant in view of the terms of the com- 
promise (Ex. 2). 
In respect of the evidence of enjoyment 

I do not agree with the conclusions that 

the learned trial Judge has formed. I 
find upon the evidence on this point that 

the defendant-appellant has been able to 

establish that the Rawats exercised rights 
in Sijnias far back as the evidence could 
be obtained which were the rights which 
would ordinarily be possessed by an under- ` 
proprietor and not by athekadar. Reading 
together the evidence of Rani Raghubans 
Kunwar and the evidence as fo enjoyment 
and possession I find that Sarabjit Singh 
aod after him Gajraj Singh and after him 
the defendant-appellant have exercised, 
from a period before 1856, to the present 
day, rights which would be the rights 
ordinarily exercised by &n under-proprietor, 
in spite of the facts that they frequently 
‘conducted suits, gave out leases and did 
other acta in the name of the Tiloi eatate, 
and in spite of the fact that their names 
were not entered in the revenue papers. 
The fact that no claim was made before 
the Settlement Oourts appears to me easily 
explained by the circumstance that 
Sarabjit Singh's ‘sister was married to 
Raja Shankar Singh's son. The parties 
were. closely related and in these circum- 
stances scruples of delicacy might well 
have operated to prevent such claims 
being made. Such scruples have been 
found to exist in the Tiloi estate in ' 
Deputy Commissioner, Rai Bareli v, Mahesh 
Bakhsh (11) and in the Appeal No. 51 of 
1925 whieh has been decided to-day. 
I fiad'that the grant was male. It waa 
probably contained in a deed but this is 
not proved. It was, however, made and the 
Bijai^ village-has been held for- more than 
three generations. The rights of Rawats 
are clearly hereditary and.[ accept the 
view that where a man is provedto have . 
hereditary rights, and there is nothing to: 

show that they are non-transferable, they. 
must be presumed to be transferable. 
Here there is nothing to show that they were 
not transferable. In fact, the circumstanges 
of the enjoyment show that the grant by 
Raja Shankar Singh was a grant of full 
under-proprietary rights. 4, accordingly, 
would allow this appeal and dismiss the 
guit of the plaintiff-respondent, with costs 
in both the Oourts. aaa . 


(11) 60. 0. 142. ° 
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By the Court.—The appeal is allowed 
and the plaintiff's suit is dismissed with 
. costs in both the Courts. 


G. H. Appeal allowed. 


LAHORE HIGH COURT. 
Secoonp Orivin APPBAL, No. 1t88 oF 1926. 
December 9, 1926. 
Present:—Mr. Justice Zafar Ali. 

ATA MOHAMMAD AND OTEBRB—PLAINTIFFS 

e —APPBLLANTS 
versus 
HARNAM SINGH AND OTRHHRS— 
Da8rHNDANTS—R$8PONDENTS. 

Practice —Wtinesses, summoning of—Duty of parties 
—Appeal, i acid of fact, whether can be 
da tie aut of litigants in a civil case to pay for 
the of witnesses and to procure their attend- 
anoe. If they should fail to do so, the Oourt is 


not bound to do it for them.) : 
has been decided on the evidence 


with in 


itself. l 

Second appeal from the decree of the Senior 
Subordinate J n Hoshiarpore, dated the 
93rd February, 1926, affirming that of the 
Subordinate Judge, Fourth Olass, Hoshiar- 
pore, dated the 13th July, 1925. 

Mr. Faqir Chand, for the Appellants. 

Mr. G. S. Salariya, for the Respondents. 
JUDGMENT.—The question for deter- 
mination in this case was whether the 
house in dispute was situated within the 
limits of plaintiffs’ village Moila or defend- 
ants’ village Wahidpere. The trial Court 
issued a commission to the Tahsildar for 
fixing the position of the house by taking 
measurements and making an enquiry on 
the spot. That officer did so and reported 
that the house was within the area of 
village Wahidpore. (The two villages 
have a common boundary). The plaintiffs’ 
suit was accordingly dismissed. On ap- 
peal the learned Senior Subordinate Judge 
efpressed the opinion that the Tahsildar 
should have been summoned as a 
witness and examined to explain how he 
arrived at his tonclusions, and he remand- 
ed the gase fora denove trial. When the 
case was reeeived in the Court of first in- 
starce the parties examined some witness- 
es, The defendgnts did apply for summons 
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to him but eventually declined ¿to produce 
him. The Court again decided in favour 
of the defendants and the plaintiffs’ ap- 
peal was also dismissed this timé. 

In second appeal it is contended that 
it was incumbent on the trial Gourt to 
examine the Tahsildar as ordered by the 
Senior Subordinate Judge. This conten- 
tion is untenable, It is always the duty 
of litigants in a civil case to pay for the 
expenses of witnesses and procure their 
attendance. If they should fail to do so, 
the Court is not bound to do this for them. 

The case has been decidedon the evidence 
produced by the parties and the finding 
that has been arrived at on that evidence 
is one of fact which cannot be interfered 
with in second appeal. The learned Coun- 
sel for the appellants has taken me through 
the judgment of the lower Appellate Oourt 
but has not been able to show where that 
Court has gone wrong. 

I, therefore, dismiss the appeal with costs, 

Z. K. i Appeal dismissed. 


enc 


OUDH CHIEF COURT. 
Second Civit APPRAL No. 37 or 1926. 
December 7, 1928. 

Present: —Mr. Justice Misra and 
Mr Justice Raza. 

RAJ BAHADUR SINGH AND OTHBRS— 
PLAINTIFP8—À PPELLANTS 


versus 
KANHAIYA BAKHSH SINGH— 
Duran DaNT-—RBSPONDBENT. 

Hindu Law—Widow—Adveres possession--Trtls 
acquired, absolute or limited—Reversionsrs, rights of— 
Precedents, value of. 

There is norule that wherever a Hindu widow is 


to be ex 
ualifi 


“Quinn v. Leathem (1), followed. 
Second appeal against the decree of 
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the Distric$ Judge, Rae Bareli, dated the 
16th October, 1925, affirming that of the 
Additional Subordinate Tadge, Rae Bareli, 
dated the 27th August, 1924. 

Messrs. Ram Bharose Lal and Raj Narain 
Shukla, for the Appellants. 

Mr. Moti Lal Saksena, for the Respond- 
ent, 


JUDGMENT.—Thisa is an appeal from 
a decree of the District Judge, Rae Bareli, 
dated the 16th October, 1925, affirming a 

' decree of the Additional Subordinate Judge, 
Rae Bareli, dated the 27th August, 1924. 

The dispute in this case telates to the 
property which originally belonged to one 
Arjun Singh, zemindar of Dhundwapur in 
the District of Rae Bareli. 

The circumstances out of which this suit 
has arisen, so far as they are material to the 
judgment, may be very shortly stated. The 
folowing facta are no longer in con- 
troversy :— 

Arjon Singh, who had a 3-pies share in 
Dhundwapur, died in or about 1897 leaving 
him surviving his sons Fateh Bahadur Singh, 
Bisheshar Singh, Ahbaran Singh and his 
daughter-in-law, Musammat Rukmin Kun- 
war, MusammatRukmin Kunwar was the 
widow of Madho Singh who had predeceased 
his father Arjun Singh. Though she had no 
right to the property left by her father in- 
law, but she got that very share out of the 
property which her husband would have 
got if he had been alive after the death of 
Arjun Singh and mutation was duly effeet- 
ed in her favour in. respect of that share. 
Thus mutation was effected in the names of 
the three sons of Arjun Singh named above 
and also in the name of Musammat Rukmin 
Kunwar in respect of the 3-pies share 
mentioned above. Ahbaran Singh died in 
or about 1901and on his death also mutation 
was effected in favour of the surviving mem- 
bers of the family and Musammat Rukmin 
Kunwar in equal shares, Bakhtawar Singh 
and Bhabhuti Singh were the grandsons of 
Arjun Singh. Bhabhuti Singh was the son 
of Bisheshar Singh deceased. It appears 
that mutation was effected in favour of 
Musammat Rukmin in respect of certain 
shares after the deaths of Bakhtawar Singh 
and Fateh Bahadur Singh also who died 
sometime before 1908  Bhabhuti Singh, 
the last male member of the family, died in 
the beginning of 1908. Musammat Rukmin 
Kunwar got possession of Bhabhuti's share 
after the death of Bhabhuti and mutation 


RAJ BAHADUR SINGH v. KANHAIYA BAKASH dian. Ez 


891 


was duly effected in her favour in -respect 
of that share also. Thus the ‘entire 3-pies 
share was held by Musammat Rukmin 
Kunwar in the beginning of 1908. She 
executed a deed of gift in, respect of the 
entire share in favour of her son-in-law, 
Kanhaiya Bakhsh Singh, who is the defend- 
ant in this case on the 21st April, 1920, 
Thus the defendant got posseasion of the 
said share. Musammat Rukmin Kunwar 
died in August, 1920. Bhagwan Bakhsh 
Singh and Saheb Sahai Singh, who are 
cousins, are the nephews of Arjun Singh. 
The plaintiffs obtained a sale-deed from 
Bhagwan Bakhsh Singh in respect of half 
share out of the 3-pies share mentioned 
above, in June 1923. They then brought the 
present suit for possession of the said l4- 
pies share against Kanhaiya Bakhsh Singh 
defendant in July, 1923. 

The plaintiffs’ case was that Musammat 
Rukmin Kunwar was entitled to mainte- 
nance from the male members of the family 
and she was allowed to have her name 
recorded in the khewatin lieu of mainte- 
nance. They (plaintiffs) questioned alsothe 
validity of the deed of gift dated the 21at 
April, 1920. ] 

The claim was resisted by the defendant 
on various grounds. His defence was that 
Musammat Rukmin Kunwar had become 
the owner of the entire share by right 
of adverse possession and that the deed of 
gift executed by her was perfectly valid. 

The defence was accepted by the lower 
Courts and the result was that the suit was 
dismissed with costs The plaintiffs, having 
failed in the lower Courts, have now come 
to this Court in second appeal. 

This appeal has been pressed before us 
upon this ground only that Musammat 
Rukmin Kunwar possessed, the property in 
suit as a Hindu widow and did not acquire 
the property as stridhan by adverse posses- 
sion, but made it good to Mer husband's 
estate. 

In our opinion, there is no force in this 
appeal, We agree with the lower OCourta 


in holding that Musammat Rukmin Kunwar 
became the absolute owner of the property 
by right of adverse posseasion. She whs 


fully competent to execute the deed of gift 
by virtue of which the defendant is in pos- 
session of the property in sfit. The deed 
was ant executed by her and it was 
attested by the plaintiffs’ own gousin, Saheb 
Sahai Singh, who has given evidencd as a 
witness for the defendant, in this case, 


° 
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Bhagwan Bakhsh Bingh's title, if any, was 
destroyed by 8.'28 of the Limitation Act and: 
the plaintiffs’ claim must, therefore, be re-. 
jected. | 

The appellantg’ learned Counsel does not 
question the correctness of the finding of 
the learned Judge that Musammat Rukmin 
Kunwar was in adverse possession of the 

roperty, but he contends.that she did not 
je absolute owner by holding the pro- 

erty adversely.to the reversioner and that 
ke adverse possession does not aftect the 
right of Bhagwan Bakhsh Singh. as-rever- 
sioner to the-property in suit. The whole 
argument is” based on the case of Lajwanti 
v. Safa Chand (1). -The learned Counsel 
contends that that case establishes the rule 
that wherever a widow is found in adverse 
possession of property, she must be treated 
as being in adverse possession of a widow's. 
estate only. We are not prepared to accept 
the argument of the appellants’ learned 
Counsel in this case, In our opinion that 
case cannot be treated as establishing- a 
new rule -of universal application tbat 
wherever a widow is found in adverse pos: 
session of propery, she must be treated as 
being in adverse possession of a widow's. 
estate unly. The facte of that case are. 
clearly distinguishable. In that case the 
widows in adverse. possession. were the 
widows of one Jawahir Lal & separated 
Hindu and though Jawahir Lal had a son 
born after his death, the widows took pos- 
session on their husband's death and never 
claimed to. have’ anything more than the 
limited estate of- a Hindu female. They 
were judicially declared to be holding for 
their lives in a decision which is quoted in. 
the judgment of the Privy Oouncil.. Their 
Tanda a were laying down no new princi- - 
ple in saying that a widow possessing as 
auch does not acquire the property as 
stridhan but makes it good to her hus 
band's estate, In.the case ‘before us it is 
not shown that when Musammat Rukmin 


Kunwar took possession of the property, . 
she professed to hold it as claiming only the - 


limited estate of a widow. There is.no evi- 
dgnce on record to show that Musammat 
Rukmin’s claim was limited to a widow's 
estate. We should like to note that Laj- 
wanti's case {l)y referred to above, was die- 


Ipd. Oas. 788; 23 A L.J. n A-I R 1994 
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tinguished recently, also, in tke case of." 


Kali Charan v. Peare (2) on the grounds 
mentioned above. It should always be 
borne in mind that a judgment is an author- 
ity for “what it decides ca not for what 
may seem logically to follow from it. 
Every judgment must be read as applicable 
to. the particular facts proved, since e 
generality of the expressions which may be 


found there are.not intended to: be. éxposi- : 
tions of the whole law, but governed and. | 


ualified by the particular facts found [see. 


uinn v. Leathem (3)]. In the present case, . 


it has been found, on admissible evidence, 
that Musammat Rukmin Kunwar took : 
session of the.property absolutely and not 
in -lieu of maintenance, or.as the result of 
any arrangement with the heirs and succes- 
sors of her father-in-law, Arjun Singh, at 
any time. This bein 
held that she acquired full title by adverse 


Koer (4) isa cleár authority for the pro-- 
position that when a widow of a.member of 
the Mitakshara family, who would not be 


property not as the result of an arrange-.. 
ment with the husband's heirs, her posees- . 
Bion becomes, 


years. from the date of the husband's death. | 
In the cage of Lachhan. Kunwar y. Manorath 
Ram (5) a Hindu proprietor died.leaving a 
widow, and also a son, who died, leaving- a 
widow a.few years after 1 
widow either during the son's lifetime or on. 
his death took possession .of .the property 
left by the father, and remained . in-posses- : 
sion till she died, having held it for about 
seventeen years. This she did .notwith- 


standing the.claim, of the son's widow,.., 


whose suit against her for the property’ was ' 
dismissed on the ground of. limitation. jn 
1875. . Before her death she transferred part . 


_ofthe property by . gift, and was - said to 


have transferred another pari by Will On 
a question as to the capacity in-which, sha 


.had taken and retained ‘possession, it. was: 


83 Ind. Cas ,754; 92 A. L. J. 125; A. L'R. 1924 
740; 48 A. 769; L R. 5 A. 677 Civ. ` 


"tu 


r 


the case, it must be. .- 


‘possession The case of Sham Koer v. Dah - . 


-entitled to anything more than maintenance . 
.out of his estate, obtains possession.-of the . 


1 
x 


adverse to them ,and their; - 
- rights are barred at.the expiration oL12 . 


is .father,.wlose _ 


. 405 at p. 506; 70 L. J P.O. 76:65 ` 


($) (1901) à. O 
J. P. 708; 50 W. R. 139, 85 L. T. 289, 17 T. L. R. 


749 - ` z 
(9 99 I. A 13%; 29 O. 664; 6 O. W. N. 657; 4 Bom L.: 
. MT: B Bar. P G. J. 280 (P. O.). pace 
(5) 22-0: 445; 23 L A. 25; 5 M.L. J. i; Rafique & 
Jackson's P.O. No. 136; 6 Ser, P. O. J: 523, 11 -Ind; ` 
Dec. (5..9.) 297 (P. O.). eun axi un NG 
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found that she had dome so absolutely and 
without arfy assertion of a right, which 
she had not, toa widow's estate. Suits by the 
reversionary heirs, whom the son's widow 
joined, were held barred by limitation, on 
the ground that the possession taken had 
been adverse to them, Not only was any 
claim, through the deceased son, barred, 
but the rights of the reversionary heirs 
algo, the possession by the father’s widow 
not having been shown to be that of the 
limited interest of a widow. 

In the present suit, Musammat Rukmin 
Kunwar had no right to any share in the 
property left by her father-in-law, Arjun 
Bingh, as already observed. However, she 
succeeded in getting possession of shares 
out of that property from time to time and 
held them’ adversely to the rightful heirs 
and successors of Arjun Singh for more than 
12 years. It is not established that her pos- 
session, was by permission in order to afford 
her maintenance or under any arrangement 
whatever. She held the property adversely 
for more than 12 years and then transferred 
the same to the defendant who. has been in 
ST SERE since the date of gift (218t April 
1 r 5 

Under these circumstances the lower 
Courts were perfectly right in rejecting the 
plaintiffs’ claim. Their appeal fails and 


must be dismissed. We should like to note- 


that this appeal was not pressed before us 
upon any other ground. We dismiss the 
appeal with costs. The decree of the lower 
Appellate Court is confirmed in all respects. 
A. N, À. Appeal dismissed, 


MADRAS HIGH COURT. 
Orvin Ravision PATITION No, 346 of 1925. 
September 21, 1926. 

Present: —Mr Justice Jackson.. 
GOVINDASAMI NAIOKER— 
PariTIONER 

E versus 
. PERUMAL RAJA AND ANOTHHR— , 
OLaIMANTS— RESPONDENTS. 3 
, € P.O. (Act V of 1908), s. 11, O. XXI, r. 89—Title 
acquired before sale, w confined to recently 
tren title—Res judicata—KEzecution’ -proceedings 
~-Interpretatrion of Statutes, . * t : 
The expresan "owning such property by virtue of 
a title acquired before such " jin O. XXI, r. 89, 
U. P. O; applies also to an owner "whose title is 
long-standing and is not confined to ownership re- 
cently acquired. ip. 808, coL-2.J- -> ` 
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Dulhin Mathura Koer v. Bansidhar .Singh:(1) com- 
mented upon : 

There is no absolute rule of res judicata applying 
to execution proceedings. [tbid] 


In interpreting Statutes, verning factor is not 
what the islature intended, but what it has enacted 
[p 894, col 1] . 


Petition under s. 1150f Act V of 1908 and 
s. 107 of the Government.of India Act, 
praying the High Oourt to revise the order 
of the District Court, West Tanjore at 
Tanjore, in A. S. No. 184 of 1923, preferred 
against that of the Oourt of the Dis- 
trict Munsif, Pattucottah, dated the 20th 
June, 1923, made in E. A. No. 299 of 1923, 
in E P. No. 390 of 1922 in 8 O.B. No. 2214 
of 1915. 

Mr. R. Gopalaswami Ayyangar, for the 
Petitioner. . 

. Mr. P. Venkatarama Ayyar, for the 
spondents. 

JUDGMENT .—Paetition to revise the 
order of the District Judge of West Tanjore 
in A. S. No 184 of 1923. Petitioner pur- 
chased a house in Court auction. The first 
counter-petitioner claiming to be owner 
made the deposit under O. XXI, r. 88; the 
cancellation of the sale has been ordered 
and hence this petition. 

Jt is first contended that the first counter- 
petitioner is-barred by res judicata because 
he withdrew a claim after the second coun- 
ter-petitioner took certain oaths, There is no 
absolute rule of res judicata applying for 
execution proceedings and it cannot be 
held thata man is debarred from defending 
his action under r.580f O0, XXI The peti- 
tioner’s second point is that the words “own- 
ing-such property by virtue of a title 
acquired before such sale” cannot apply to 
an owner whose title is long-standing and 
not recently derived from the judgment- 
debtor. Ofcourse, the language of the 
section conveys no such limitation but 
petitioner relies upon aruling reported in 
a Calcutta Journal, Dulhin Mathura Koer v. 
Bansidhar Singh (1). - 

There it is argued with conaiderable 
acumen that the Legislature intended to 
restrict ownership in r. 89 to ownership 
recently acquired. This may be so, but, 
with all respect, I consider the governing 
factor to be not what the Legislature intend- 
ed, but what the Legislature has enacted. 
The whole object of embodyi&g the law of 
country in an elaborate oe of Codes, 
is that every subject should have a ready 


< AD 10 Ind. Ces, 880; 15 O. L. J. 8); 16 ©. W. N, 
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8M ` ; 
Deane of knowing the law under which he 
overned.s 
t will be intolerable if a person follow- 
ing the ‘plain language of the Oode, has 
taken certain action, and involved himself 
in certain litigation only to find that the 
law of the country is not in the Code, ia not 
even inthe authorised reports, but buried 
away in & private Journal in a distant Pro- 
vince to whichonly those in the neighbour- 
hood of an extensive law lib ean have 
access If the Code is defective, it should be 
amended or this Court should frame the 
necessary rules, but until that is done its 
plain reading cannot be set aside on 
assumption, however well-founded, of what 
the Legislature intended. I may add that 
as it stands the ruleis quite innocuous. The 
Courts are always concerned to see that a 
judgment- debtor suffers as little as possible 
through enforced sales, and every endeavour 
is mee tosecure & fair price. Presumably 
the price must be very low to induce an 
owner who does not derive his title from 
the judgment-debtor to come forward, and 
deposit the sale amount and on the rare 
occasions when he does so, it is impossible 
to say that any injustice hae been caused, 
The petition is dismissed with costs, 
Y. N. V. Petition dismissed, 


OUDH CHIEF COURT. 
Saoonp.O1vin AprPBAL No. 336 oF 1926. 
Deoember 7, 1926 
Present:—Mr. Justice Raza. 

MATA BHIKH. AND aNoTHSaR—DaAFANDANTS 
—~APPRLLANTS 
versus 
KALIDIN AND OTHBR8— P LAINTIFF8— 


$ RAGPONDANTS,. 
Grove--Right “of grove-holder to retain land covered 
by Pena stile el house on-grove land by third 


with permission of xemindar—Right of grove- 
Polder for demolition of doctrine 


—Aoquiesconcs, 
in holder is entitled to hold possession af the 


plot covered by the grove as Jong as it retains the 
character 


of a_grove, The mere fact that  rortion 

of*the e has become devoid of trees does not 
entitle l&nd-holder to resume that ion of the 
absence of 


grove inasmuth as the plot must, in 
proof of an fgreemept or  & custom to the 
contrary, be agus to have havo poen granted as & whole 
and the*tenure must, therefore, stand or fall in its 


entire 894, coL 2; p. 895, coL 2.] 
, PL cannot: "Shara erefore, grant permission 
a house on a portion 
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of grove land and if & stranger builds 
thereon, even thou with such 
grove-holder is enti to a decree for demolition 
of the house [p 895, col, L] 

The doctrine of acquiescance cannot be invoked by 
& person who has not acted in the bona belief 
that he was acting within his rights. a ue 

Acquisscence which would deprive a man of his 
rights must amount to fraud. [ibid.] 

Second appeal against the decree of the 
Subordinate Judge, Partabgarh, dated the 
18th August 1926, affirming that of the 
mee Partabgarh, dated the 31st May, 

Mr. Harish Chandra, for the Appellants, 

Mr. Hargobind Dayal Srivastava, for the 
Respondents 

JUDGMEN T.—This is an appeal Fon 
a decree ofthe Subordinate Judge, Par- 
tabgarh, dated thé 18th August, 1925, afirm- 
inga decree of the Munsif, Partabgarh, 
dated the 31st May, 1926. 

The dispute in this case relates toa part 
of grove No. 29 in village Sagra in tho 
District of Partabgarh. ` 

The plaintiffs, who are grove- holders had 
to bring the present guit as the defendants 
constructed a kachcha house on a part of 
the grove land and planted a few trees 
near the house recent! 

It has been found that the plaintiffs are 
entitled to the, entire plot in dispute as 
grove. -holders and that they have all along 


-been in possession thereof within limita- 


tion. The defendants were wrong in con- 
structing the hóuse in dispute on a part of 
the plaintiffs’ plot without their (plaintiffs’) 
permission and consent. It appears that 
the defendants built the house in ques- 
tion with the permission of the talugdar 
of the village, but the taluqdar was wrong 
in giving them permission to build the 
house on the land of the plaintiffs’ grove 
and they were wrong in building the house 
on that land with his permission, It has 
been found (and rightly found) that the 
plot still retains the character ofa grove, 
As pointed out in the cage of Har Sahai v 
Dhanpal Singh (1) a grove-holder is en- 
titled tohold possession of the plot cover- 
ed by the grove so long as it retains the 
character of a- grove. The mere fact that 
& portion of the grove has become devoid 
of trees does not entitle (be land-holder to 
resume that portion of the grove inasmuch 
asthe plot must,in the absence of proof 
of an agreement or a custom to the con- ` 


‘trary, be taken to have been granted as a 


(1) 33 Ind. Oas, 368; 2 O. L. J, 589, 
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"hole and the tenure must, therefore, stand Attachment before judgment —Hzecution of decree— 


2o o E : Sale —Attachment in execution, whe necessary. 
: ap OT fall insits entirety. The same view was A instituted a suit for the recovery of money against 


taken recently in the case of Lal Jagdish Band cartain property belonging to B was attached 
: Bahadur Singh v. Ragho Ram (2). It was - before judgment. The suit was decresd and in exe- 


held in that case clearly that where a plot of 
land has been given to & person to plant 
à grove thereon, the landlord is not entitled 
to enter into possession of portions of the 
grove which have become vacant or to 
cultivate them himselfor to let them for 
cultivation to others. Surely the defend- 
ants knew fully well that the land on which 
they were going to build the house in 
dispute was the land of the plaintiffs’ grove. 
It is in ‘evidence that the plaintiffs had pro- 
tested at the time the defendants had 
applied for permission and also at the 
time they had commenced to build the 
house, but the defendants did not listen to 
them. 

The appellants’ learned Counsel has rais- 
ed the plea of acquiescence, but, in my 
opinion, the plea cannot be accepted in this 
case. The fact is that the plaintiffs never 
acquiesced in the defendants constructing 
the houss or planting any trees on the 
land of their (plaintiffa’) grove. The acquies- 
cence, which would deprive a man of his 
legal rights, must amount to fraud. This 
was not, however, established in this case, 
I am not prepared to hold that the defend- 
ants in this case acted in the bona fide 
belief that they were acting within their 
rights. In my opinion the lower Oourts 
were perfectly right in decreeing the plaint- 
iffs’ claim. Jı 

No case has been made out to disturb 
the judgment of the learned Bubordinate 
Judge I dismiss the appeal with costs. 
The decree of the lower Appellate Oourt is 
confirmed in all respects, 


G. H. Appeal dismissed. 
(2) 94 Ind. Oas. 349; 3 O. W. N. 392; 13 O. L. J. 
265; LRT A. (0.237; A, L R. 1936 Oudh 458; 29 


CALOUTTA HIGH COURT. 
Orvit Revision No. 789 or 1926. 
November 29, 1926. 

Present :—Mr. Justice Mukerji and 
Mr. Justice Graham. 

Fina CHAITANYA KRISHNA 
MANDAL AND OTHBBRS—PHRTITIONRHRS 


: TeT8u8 
JAGAT OHANDRA BANIKYA AND 
. OTHARS— OPPOSITA- PARTI, 
OQ. P. O. (Act V of 1908), 0. XXXVIII, r. li- 


cution of the decree the property was advertised for 
sile In the meantime O obtained another money- 
decree against B and attached and put up to sale the 
property which had been advertised for Bale in exe- 
cution of A's decree and purchased the pro him- 
salf. B,however, paid off C's deoree and the sale in 
execution of C's decree was consequently set aside. 
Thereafter, 4 again proceeded to execute his decree 
by potting up the property to sale and purchased it 


Held, (1) that by virtue of the provisions of r. 11, 
O. XXXVIII, of the-O. O. it was not neosesary 
for A to have the property re-attaohed in execution be- 
fore putting it up to Bale, inagmuch as the effect of 
A's application for execution of his dearee was to 
oonvert the attachment before judgment into an 
attachment in execution; [p. 896, col. 2.] 

12) that the sale in execution of C's deoree having 
been set aside, the property reverted to the condition 
in which it was before 16 had been attached in execu- 
tion of C's decreo, that isto say, it became property 
which had been attached in execution of A's decree 
and, therefore, the sale in execution of A's docree 
without a fresh attachment of the property waa per- 
fectly valid. [p. 897, col. L] 

Oivil revision against an order of the 
Subordinate Judge, Tippera, dated the 
26th April, 1920, and against that of the 
Munsif, Third Court, of Ohandpur, dated 
the 14th November, 1925. 

Babu Asta Ranjan Ghose, for the Peti- 
tioners. 

Babu Nagendra Chandra Chowdhury, for 
the Opposite Party. 

JUDGMENT. 

Mukerji, J.—This Rule is directed 
against an order passed by the Subordinate 
Judge of Tippera, dated the 26th of April, 
1926, and also against an order passed by 
the Munsif, Third Court of Ohandpur, dated 
the:ldth of November, 1925. The facts 
which led up to the application upon which 
this Rulehas been issued are the follow- 


ing: 

The petitioners in this Rule obtained a 
decreefor money against the opposite party. 
The said decree was passed in & suit which 
had been instituted by the petitioners for 


recovery of money and during the pendency 


of the said suit on or before the ilth of 
June, 1923, the petitionersattached before 
judgment three properties belonging to the 
opposite party. The decree was passed’ on 
the 26th of September, 1923, and in execu- 
tion of the said decree the three properties 
were advertised forsale. In the meantime 
another person, namely, one, Nagarbashi 
obtained another money-decree again&t the 
opposite party and attached one of the 
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properties,namely, lòt No. 1 out of the afore- 
said three properties and the said lot was 
put up to als and purchased by the esid 
decree-holder Nagarbashi. The petitioners 
thereafter put in a petition stating that lot 
No 1 had already been sold as abovestated 
and consequently that it could not be sold 
again and praying that only lots Nos. 2 and 
3 might be sold. Lots Nos, 2 and 3 were 
then sold in execution of the petitioners’ 
decree and were purchased by the petition- 
ers. The sale waa confirmed and the execu- 
tion ease relating to the petitioners' decree 
was struck off on part satisfaction. Within 
30 daysof the sale of Jot No. 1 the opposite 
party paid in the decretal amount due on 
Nagarbashi's decree and in consequence of 
the said payment the saleof lot No. 1 was 
“not confirmed but was set aside. There- 
after the petitioners proceeded against the 
said lot No, 1 in execution for recovery of 
ihe balance of the decretal amount due to 
them and the said lot was again put up to 
gale and was purchased by the petitioners 
‘onthe 24th off October, 1925. ‘Thereafter 
certain claims were put in on behalf of 
patties who are not before us but those 
claims were not allowed. The sale in favour 


of the petitioners in respect of lot No. 1l, 


ver, was set aside by the learned 
Mf by an order passed on the 24th of 
November, 1925. The Munsif held that the 
ale of lot No. 1 had taken place without 
attachment and was, therefore, void. He, 
therefore; in the exercise of his powers under 
s. 151 ofthe C. P. O. set aside the sale and 
refused to confirm it, Against this order 
the petitioners preferred an appeal which 
was dismissed by the Subordinate Judge of 
Tippera on the 26th of April, 1926, the 
learned Subordinate Judge being of opinion 
'. that the appeal was incompetent. - The 
petitioners have thereafter moved this 
Oourt and obtained the present Rule. 


In the Rule two questions have been 
urged on behalf of the petitioners. The 
first is to the effect that the order which 
had been passed by the learned Munsif may 
„vory well be regarded as one passed under 
the provisions-of O. XXI, r. 92 ot the O. P. C. 
and that, therefore, the learned Subordinate 
Judge was yrong in holding that no appeal 
lay from the aid order. 

The gecond question that has been raised 
is as regards the propriety of setting aside 
the shle and refusing to confirm it in the 
view that a fregh attachment was necessary 


: 


UEATTANYA KRISHNA MANDAL v, JAGZT OĦANDRA BANTEYA, — [99 L O. 1927] 
` after the sale in favour of Nagarbashi had 


been set aside. : 

It is not necessary to deal with the first 
of the aforesaid contentions for the Rule is 
directed not merely against the order which 
the learned Subordinate Judge has passed 
but also against the order which was passed 
by the learned Munsif and we are of opinion 
that the latter order should be set aside by 
us in the exercise of our powers under s. 115 
ofthe O. P.O. Lot .No.1, itis admitted, 
was attached before judgment at the in- 
stance of the present petitioners. Under 


. O, XXX VIII, `r. 11, it was not necessary for 


the petitioners to re-attach the said lot 
upon an application for execution of the 
decree which the petitioners had obtained 
on the 26th of September, 1923, and the 
attachment before judgment which had 
been made at the instance of the petitioners 
became by virtue of the petitioners’ appli- 
cation for execution an atiachment in 
execution. When this attachment was exist- 
ing Negarbashi attached the property over 
again and put itup to sale which, as I have 
already stated, was eventually set aside 
and not confirmed. If the sale had been 
confirmed the effect of that would have 
been to put an end to all attachments that 
might have existed prior to the date of 
that sale. This is à proposition which is 
well-settled and was Taid down in the case 
of Kashy Nath Chowdhry v. Surbanand 
Shaha 0). It was observed jn that case 
that on the happening of a judicial sale, all 
previous attachments effected upon the pro- 
perty sold fall to the ground. If the sale 
in execution of Nagsrbashis decree had 
been duly confirmed by the Court the title 
of Nagarbashi would have dated back to 
the date of the sale and all previous attach- 
ments would have fallen through, But the 
effect of refusing to confirm that sale was to 
remit the property to the state in which it 
was before the sale. It follows, therefore, 
that when this sale was set aside the attach- 
ment which had existed in respect of this 
property in execution of the decree which 
the petitioners had obtained by reason of 
the fact -that the petitioners had got an 
attachment of it before judgment waa re- 
vived and if thereafter the property was 
sold and purchased by the petitioners, as, . 
it has been, it cannot be contended that the 
pale took place without an attachment. 
Some argument has been advanced before 


(1) 12 C. $17; 6 Ind. Dec. (xs) 216. l 


[98 I. 0, 1927] 
us based on the provisions of O, XXI, r. 57 
of the O. P. O., and it has been urged that 
in view of the provisions of this rule the 
attachment cannot be said to have been 
subsisting at the date at which the sale took 
place. Now, it is not neceasary on the 
present occasion to go into the question 
whether an attachment before judgment is 
an attachment which comes within the 
purview of O. XXI, r. 57 of the O. P. O.— 
& question with regard to which there ap- 
pears to be a conflict of judicial opinion 
[8ee, forinstance, the case of Ganesh Chandra 
Adak v. Banwari Lal Roy (2)and Meyyappa 
Chettiar v. Chidambaram Chettiar (3)|—be- 
cause it is conceded that in the present case 
no question of dismissal of an execution 
petition for the decree-holder's default such 
as is contemplated by that rule has arisen. 
It is clear, therefore, that, having regard to 
the provisions of O. XXXVIII, r. 11 of the 
O. P. O., and the consideration to which I 
have already referred there can be but one 
conclusion at which we can arrive, namely, 
that the attachment which the petitioners 
had obtained prior to judgment in this suit 
remained operative until the sale took place 
in execution of Nagarbashi's decree and 
when that sale was not confirmed the said 
attachment was again revived and it was 
not. necessary to re-attach the property over 
again, Fhe contrary view taken by the 
learned Munsif, in my opinion, seems to be 
wrong. 

. The Rule in this case, therefore, should be 
made absolute and the orders against which 
it is directed must be set aside and we 
would further order that the learned Munsif 
will now proceed to confirm the sale in 
view of the provisions of O. XXI, r. #2 of 
the O. P. O. The petitioners are entitled to 
the costs of this Rule aa well as of the costs 
in the Oourt of first instance.  Hearing-fee 


in this Rule is’ assessed at two gold 
mohurs. 
Graham, d.—I agree, 


Z. E. Rule-made absolute. 
(3) 14 Ind. Cas. 345; 16 O. W. N. 1097; 160. L. J. 


- (8) 79 Ind. Ces. 144; 47 M. 483; 46 M. L. J.415; 34 
XL 2 (1924) M. NV, N. 303; A. L R. 1994 Mad. 
(F. BJ. 
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OUDH CHIEF COURT. 
EXEOUTION oF Dgoras ArpmaL No. 45 
oF 1926. 

December 16, 1926. 
Present:—Sir Louis Stuart, Kr., Chief 
Judge, and Mr. JuBtice Hasan. 
Nawab SHARAF JAHAN BEGAM— 
DzosRS-HOLDER— APPELLANT 
versus 
Nawab Mirza MOHAMMAD SADIQ 
ALI KHAN-—JuDGMBNT-DReBTOR 
— RESPONDENT, 

C. P. C. (Act V of 1908), s. 5£—Decree against assets 
of — Assets", meaning of —Rents and profits of 
immoveables, whether assets 

Rente and profits are legal Incideftta of immoveable 
property &nd must bear the same character as the 
property itself Therefore, rents and profits accru- 
mg fiom villages are assets where the villages them- 
selver are assota. [p. 898, ool. 1] 

Oolagappa Chetty v. Arbuthnot (1) and Kadirvelu- 
swamy Naicker v. Eastern Development Corporation 
Ltd , London (2), followed. 


Appeal from the order and decree of the 
Subordinate Judge, Sitapur, in Execution 
Case No. 181 of 1926, dated the 17th Septem- 
ber, 1920. 

Messrs, Ishari Prasad, Habib Ali Khan 
and Girja Shankar, for the Appellant. 

Messrs. Bisheshwar Nath, Bishambhar 
Nath and Mujtaba Husain, for the Respond- 


ent, 

JUDGMENT.—This is the decree- 
holder's appeal from the order of the Sub- 
ordinate Judge of Sitapur, dated the 17th of 
Beptember, 1926, in proceedings relating to 
the execution of the decree dated the 3rd of 
January, 1923, obtained by the appellant, 
Nawab Sharaf Jahan Begam, against there- 
spondent, Nawab- Mirza Mohammad Sadiq 
Ali Khan and several others from the Coürt 
of the Subordinate Judge of Lucknow, for a 
Bum of rupees three lacs and interest. The 
decrea was transferred to the Court of the 
Subordinate Jud ge of Sitapur for execution 
under an order, dated the 30th April, 1924, 
passed by the Court of the Subordinate 
Judge of Lucknow. 

The decree-holder is the widow of late 


-Nawab Mirza Mohammad Baqar Ali Khan, 


resident of the Oity of Lucknow and talug- 
dar of the estate of Kanwa Khera, situtate 
in the District of Sitapur. The decree*ia 
for the dower-debt, and its satiafactién.is 


‘directed to be made from the assets of 


the deceased N&wap Miwa Bagar Ali 
Khan. Besides the respondent. Mirza 
Mohammad Sadiq Ali Khan, who is the 
eldest son of the deceased Nawab and 


` the heir-at-law to the talugdaf4 estate, there 


4 
4 
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are several other judgment-debtors, who 
were sued in ihe character of heirs to the 
estate of the late Nawab. 

The application for execution, out of 
which this appeal arises, asks the relief 
of the appointment of a Receiver in respect 
of 58 villages, constituting the taluga of 
Kanwa Khera and held in possession by 
the respondent Nawab Sadiq Ali Khan. 
On. an objection raised by the respondent, 
the learned Subordinate Judge has rejected 
the application of the decree-holder on the 
-main ground that the profite of the estate, 
as they would accrue from year to year, 
are not assets of the deceased Nawab Mirza 
‘Mohammad Baqar Ali Khan. 

We donot agree with the learned Sub- 
ordinate Judge. It is admitted that the 
villages, in respect of which an order for 
‘dppointment ofa Receiver is prayed for, 
are the assets of the deceased Nawab. It fol- 
lows, according to our judgment, that the 
renta and profits accruing from the vil- 
.lages are also his assets. Rents and pro- 
fits are legal incidents of immoveable pro- 
pert$ and must bear the same character as 
the property iteelf The matter is conclud- 
‘ed by the decision of their Lordships of 
the Judicial Committee in the case of 
Oolagappa Chetty v. Arbuthnot (1). Their 
Lordships observed: í 

“Prima facie the polliem was hereditary. 
'If it was hereditary and descended to the 
minor son asthe heir of his father, the 
income of the remindari was liable to pay 
.the debts incurred by the deceased zemin- 

T.U. 
dar itis" decision was followed in the Fall 
‘Bench case of Kadirveluswamy Naicker v. 
Eastern Development Corporation Ltd. 
London (2) decided by Sir W. 8. Schwabe, 
C, J., and Coutts Trotter and Ramesam, JJ. 

Now remains the question as to whether 
this is a fit cage in which an order of ap- 
ee of a Receivershould be passed. 


e have come to the conclusion thatit is ` 


not. The respondent is pou oes of the 
many judgment-debtors. Substantial por- 
tions, other than the taluga in possession of 
the respondent, of the assets of the deceased 
Newab are held by or adjudged in favour 
of the other heirs. Amongst such portions 
are the Gayernment Promissory Notes of 


X 
* 


11.44. 208 at p. $15. 
n &p Ind. Om. 168; 47 M. 411; 46 M. L. J. 381; 
(1931) M. W. N, 346; A, I, R. 1921 Mad, 530; 34 M, 
da 1. 17 (F, Bj. 


HIRA: MAÈ Y. ABDUL aziz. 


[99 1. d. 1987] 
the value of Rs. 2,13,100. Besides, the 
decree-holder by asking for the*appoint- 
ment of a Receiver of the whole taluga asks 
for the dispossession of the respondent 
from the same. Admittedly, the taluqa has, 
devolved exclusively on the respondent by 
right of succession under the provisions of 
the Oudh Estates Act, 1869. The decree- 
holder does not ask for the appointment 
of a Receiver in respect of only a portion of 
the taluga. Atthe hearing of the appeal 
the learned Ooansel for the respondent on 
instructions from his client, expressed his 
readiness to place under the management 
of a Receiver 6 villages yielding a net 
profit of Rs. 21,640 per annum to be ap- 
propriated towards the satisfaction of the 
decree till it was satisfied in ita entirety. 
The Pleader for the decree-holder refused 
to accept the arrangement. It will thus 
appear that the decree holder is not will- 
ing to leave any margin in the assets 
even for the maintenance of the respondent 
and his family and for his daily neceasaries. 
Had she doneso it would have been con- 
Bistent with the course pointed out by their 
Lordships of the Judicial Committee in 
the case of Rajindra Narain Singh v. 
Sunder Bibi (3). 

Having regard to the above circum. 
stances, therefore, we do not consider that 
it would be just or convenient to make an 
order for the appointment of a Receiver in 
respect of the whole taluga. On these 
grounds we dismiss thisappeal, As regards 
costa we would direct thateach party shall 
bear her and his costs in both the Courts. 

9. H. 1 dismissed. 

3) 87 Ind. Oas. 295; 52 I. A. 262; 41 O. L. J. 385; 

t. L. R. 142; 27 Bom. L. R. 840; A. L R. 1925 P. 
: .L. J. 634; 47 A. 385; 40 M. L. J, 244; 22 
R. 6 A. o. O.) 188; (1925) M. W. N. 630; 


LAHORE HIGH COURT. 
Orvin Ravrsion Paririon No. 6/2 oF 10926. 
December 7, 1926. 
Present :—Sir Shadi Lal, Krt., Ohief Justice. 
. HIRA MAL-—PLAINTIFP—PETITIONBE 
versus 
ABDUL AZIZ, AND ANOTHBR— 
DuPaNDANTS—HBSPONDRNTS. 
Civil Procedure Code (Act V E 1908), O. IX, r. $— 
i correct addremes of 


[931 Ò. 1927] 


' Rule? ef O. IX ofthe O.P. O. does not justif 
dismissal of a suit on account of the fanure o 
plaintiff to furnish the correct addreaees of the denn 
ants or to &ocompeny the proceasserver to have the 
summonses served upon the. defendanta, 

' Petition for revision of the order of the 
Sab-Judge, Third Olass, exercising the 
po wers of a Judge, Small Cause Oourt, 
‘Hoshiarpore, dated the 10th July, 1925. 

Mr. Devi Dayal, for the Petitioner. 
"JgUDGMENT.—On the 23th June, 
1925, the Subordinate Judge dismissed the 
plaintiffs suit under O. E. r. 2, on the 
ground that he had, neither farnished the 
correot addresses of the defendants, 
mor gone with the process-server to have 
the summonses served on them. On thé 
9th of July the plaintiff made an applica- 
tion for setting aside the dismissal, and 
stated that his iailure to accompany the 
process-server was due to à misunderstand- 

ing. The Oourt, thereupon, passed an 

er.on the 10th July rejecting the applica- 
tion summarily without giving the plaintiff 
an opportunity to substantiate his allega- 
tion. 
|: Now, O. IX, r. 2, provides that where on 
the day fixed for the appearance of the de- 
fendant it is fonnd that the summons has 
not been served upon him in consequence 
of the failure of the plaintiff to pay the 
Oourt-fee or postal charges (if any) onare 
able for such service, the Court may 6 
an order that the suit be dismissed. This 
rule is inapplicable to the present case, for 
it is not alleged thatthe plaintiff was ever 
required. to pay the Oourt-fee or postal 
CHarges to defray the cost of serving sum- 
menses on the defendants. 

rdingly; I accept the application for 

Basa setting aside the order of the 
lower Court, direct it to 
suit in accordance with law. This order 
shall not affect Abdul Asiz, the suit having 
been dismissed as against him. 

£, K. Revision accepted. 


OUDH CHIEF COURT. 
BsooNp Civin ArraaL No. 380 or 1926. 
December 13, 1926. 
Present :—Mr. Justice Raza. 
RAMESHWAR SINGH-—DzEFPBKRDANT— 
; geri 


RAM BAHADUR B SINGH AND ANÓTHBR— 
“PLAINTIPIS AND BINDESHWARI SINGH. 
AND Sea Met ni uite a e UR 

"Hindu law—Joitt /amilye-Separatione-Oumuluti 


kAMÉ3HWAR se s kal hahabth, dinar. 


' true conclusion to 


roceed with the’ 


“Bus 
hend oifeumstances —Finding of jvimiriess--Sesrhá 


Tari ha finding as to Whether i porsin ts 
from a joint family or not is one of fact, yet 
joer proper ae b turns upon the application of 
certain legal princi rors to the, facts proved and the 
drawn from those facts viewed 
in the light of cine principles and the Anding pan, 
therefore, be impugned in second: appeal. [p. 801, 
co. 

' Although each circumstance taken singly máy. not 
be sufficient evidence of separation the cumulatirs 
effect of the circumstances may, in a particulat 
emu sufficient to establish separation. ' Dp. 901, 
Col. 

Second ap ppeal against the decree of ‘the 
Additional Subordinate Judge, Sultanpur, 
dated the 5th of July, 1926; affirming that 
of the First Munsif at Bultanpur, dated 
the 15th of January, 1926. 

Messrs, R. B. Lal, Harish haved and 
Ganga Prasad, for the Appellant.  - 

Mr. Sharfuzzaman for Mr. M. Kaem tor 
the Respondents. 

JUDGMENT.—This is an A, from 
& decree of the Additional Subordinate 
Judge, Sultanpur, dated the 5th July, 1928, 
affirming a decree of a Mansif in that Dis- 
trict, dated the 15th January, 1926. < - ; 

- The relative position of the parties: will 
appear from Pis following pedigree :— : à 


HINDU SINGH 
Dah f h | 
Sin Buchit 
^ (died ohiid- Bingh 
~ less) |... | 
Dhandhey 
- Singh (died | Bahadur 
dlesa). Bingh 
" Defendants Nos.. 





nalis ai * Bindeshri 
Bingh (plaintiff Bingi. © (defendant 
No. 1). 3. o. 4), 


' The dispute in this case relates to certain 
gemindari property in village Deora in 
respect of which J ang Bahadur Singh 
executed a registered deed of gift in favour 
of his illegitimate sons pae apat Nos. 1-8, 
on the ist April, 191 E mutation: 
effected in favour of à denuo ants Nos, 1-3 
in July, 1912. It is noticeable’ that no 
objection ` was filed when mutation ‘was 
effected in favour of the deferdants Nos, 1.3 
on the basis of the deed of a mentioned 


) 


“900 
“above, Jang Bahadur Singh died in March 
1825. The predent suit was instituted by 
the plaintiffs on the 23rd July 1925. The 
defendant No.4is the elder brother of the 
plaintiffs. He wag impleaded on the allega- 


tion that he was living abroad and could ` 


not, therefore, join the plaintiffs in bring- 
ing the suit. | 

‘The plaintiffs’ case was that the descend- 
ants of Hindu Singh were living jointly as 
members ofa joint Hindu family, that it 
was not competent ,to Jang Bahadur 
Singh, who was a member of the joint 
family, to make agift of the property in 
suit (ancestraf joint family property) in 
favour of the defendants Nos. 1-3, that they 
(plaintiffs) are entitled to the property in 
suit ag the surviving members of the joint 
family and that the defendants have no 
right to the property and ere in wrongful 
possession thereof. 

The claim was resisted by the defend- 
ants Nos. 1-3. They denied that Jang 
Bahadur and the sons of Nageshur 
Singh were members of & joint family. 
They alleged that separation had taken 
‘place between Jang Bahadur Singh and 
others of his family long before the execu- 


tion of the deed of gift and that he was ` 


fully competent to execute the deed in their 
favour. They asserted that they had got 
poesession of the property by virtue of the 
geed of gift, dated the let April, 1912, and 
mutation was duly effected in theirfavour 
‘and that the plaintifis had no right to bring 
3thecpresent suit against them. 
he plaintiffs’ claim was decreed by the 
lower Courts, on the finding that Jang 
Bahadur was not séparate from the plaint- 
iffs. The defendant No. 1 has now come to 
this Court in second appeal, 

Though the question for decision is one 
of fact, but its proper determination turns 
upon the application of certain legal princi- 
Sea to the facts proved and the true con- 
cluston to be drawn from those facts viewed 
in the light of those principles. 

. The learned Additional Subordinate 
. Judge has found that Jang Bahadur 
Bingh was not living jointly with the 
plaintiffs in the same house. He was sepa- 
rate from them in mess and also inresi- 
denoe. e i . 
. The following facta ‘are also established 
by the documentary evidence to which the 


learned ‘Additional Subordinate Judge has 


referred in. his judgment :— 


_1. In qne khetvats prepared at the recent 
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Bettlement (Exs. 3 and 4) the nameg of Jang 
Bahadur and his cousins were recorded in 
equal shares. 'Phus we find their shares 
defined in the khewats. 

2. The khewats mentioned above show 
also that the plaintiffs’ father, Nageshur, 
had mortgaged certain plots of his share to 
certain persons and the mortgagees had got 
possession of the mortgaged property and 
mutation was duly effected in their favour. 
Thus these exhibits show separate transac- 
tions or dealings. , 

3. Jang Bahadur Singh and the plaint- 
iffs’ father Nageshur Sihgh had separate 
cultivation. They were holding their sir 
and khudkasht lands separately (see Ex. 6 
khasra for 1301 Fasli and Ex. A-4 khaera 
for 1316 Fasli). 

4. Exhibits A-3, A-7 and A-9 show that one 
Jang Bahadur, son of Pirthi Singh, had sued 
Jang Bahadur Singh named above and also 
the plaintiffs Nos, 1 and 2 and their brother 
Bindeshuri defendant No. 4 for pogsession 
of certain lands on the basis of a mortgage 


-of 1912, executed in his favour by Dhondhey 


Singh, the cousin of Jang Bahadur Singh, 
and Nageshur Sing fee the pedigree 
given above). The claim was adakan by 

ang Bahadur Singh and the.sons of Nage- 
shur Singh (i.e., plaintiffs and defendant 
No. 4 in the present suit) on various 
ape The dana was, however, decreed 

y the Court for- possession of the property 
and also for damages onthe 20th January, 
1919. Itis noticeable that that claim was 
not resisted by Jang Bahadur Singh or the 
sons of Nageshur Singh on the ground 
that the mortgage was invalid, as it was 
executed by & member of & joint Hindu 
family in respect of ancestral property. 


‘Jang Bahadur Singh and also Musammat 


Sartaj Kunwar widow of N ur Singh 
(i. e., mother of the plaintiffs in the present 
suit) were examined as witnesses in the suit, 
The learned Additional Subordinate Judge 
has referred to their statements which 
show that Jang Bahadur Singh had sepa- 
rated from Nageshur and others of his 
family more than 12 years before he had 
executed the deed of gift in favour of hia 
illegitimate sons, the defendants Nos, 1-3 
and that he was holding his share separate- 
ly. The plaintiffs (sons of Nagel) were 
minors under the guardianship of their 
mother Musammat Sartaj Kunwar at the 
time thatsuit was decided by the Court. 
It is doubtful ifthe statements in question 
are admissible in evidence in the present 
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Buit, bus the fact remains that Dhondhey's 
mortgagee had successfully enforced hia 
mortgage siae Jang Bahadur Singh and 
the sons of Nageshur Singh and that his 
claim was not resisted 
ground that the mortgage was invalid, as 
it was made by a member ofa joint family 
in respect of joint family property. That 
litigation is at least.an instance showing 
separate dealings or transactions incon- 
sistent with the state of jointness of the 
family. 

The contesting defendants have also pro- 
duced oral evidence to prove separation, 
but that evidemce has been rejeeted by 
the learned Additional Subordinate J udge 
and cannot be revised by this Court in 
second appeal, 

The judgment of the learned Additional 
Subordinate Judge shows that the evidence 
on the points mentioned above stands un- 
rebutted. He considered each circum- 
stance separately and came to the conclu- 
sion that it was not satisfactorily proved 
that Jang Bahadur Singh was separate from 
Nageshur and the sons of Nageshur. The 
presumption of Hindu Law is, of course, in 
favour of the plaintiffs but the question is 
what is the cumulative effect of all the 
circumstances mentioned above? Each 
circumstance taken singly may not be suff- 
cient to establish separation, but the cumu- 
lative effect of the circumstances detailed 
above is, in my opinion, sufficient to justify 
me in holding that the joint family had 
separated many years ago and that Jang 
Bahadur and his ccusin Nageshur (or Nage- 
Bhur's sons) did not constitute a joint 
Hindu family at the time the deed of gift 
in question was executed by him (Jang 
Bahadur) in favour of the defendants 
Nos. 1-3. He ceased tn be a member of the 
joint family more than 12 years before the 
execution of the deed. He was, therefore, 
competent to makea gift of his share in 
favour of his illegitimate sona, the defend- 
ants Nos. 1-3. The defendants Nos. 1-3 
got possession of the share and mutation 
was duly effected in their favour. They 
cannot be deprived now of the property in 
suit which they held by virtue of the deed 
of gift mentioned above. 


As pointed out in the case of Brij Mohan 
Singh v. Ram Milan Singh (1) where actual 
direct evidence as to partition of a joint 
Hindu family is not available, but there 


(1) 39 Ind. Oss. 433; 40. L. 3. 134, 


y them on the 


\ 
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are a series of indications, e, g, entries, 
in the revenue papers defining the shares. 
of the family members, their separate resi- 
dence, cultivation and dealings, institu- 
tion of a suit by all thee members as co- 
plaintiffs, without any assertion in the 

laint as to the existence of the joint 

mily, no one of which is itself sufficient 
to establish it, a presumption as to. the. 
same is justified by the cumulative effect 
of those indications. I should like to note 
that in that case, which was decided bya 
Bench of the late Court of the Jndieial 


‘Oommissioner of Oudh, the ruling of their 


Lordships of the Privy Council in Parbati 
v. Naunthal Singh (2) was referred toas an 
authority for the proposition that though 
the existence of anyone of such circum- 
stances could never be conclusive, but each 
such circumstance being consistent with 
the state of separation, must have some 
value, where the question of separation is 
at issue. , 
: The result is that this appeal must be 
allowed. I allow the appeal and setting 
aside the deereea of the lower Oourts dis- 
miss the suit with costs. The defendant 
No. 1 (appellant) will get his coste from 
the plaintiff in all the three Courts, 

G, E. Jallowed, 

(2) 3 Ind. Cas. 195; 31 A. 412 at p. 438; 36 L A, 
71; 6 A L. J. 597; 10 O. L. J. 121; 13 O. W. N 983; 5 
M. L. T. 427; 11 Bom. L, R. 878; 19 M. L. J. 517 (P. O). 
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CALCUTTA HIGH COURT. 
Appaat F£OX APPHLLATA DRORBH No. 1031 
oF 1923. 

November 16, 1928. 
Present:—Mr. Justice Suhrawardy 
and Mr. Justice Duval. 
SIDDIK AHMED KERANI—PLAINTIFF 

: —ÅPPRLLANT 


versus 
AZIZAR RAHAMAN KHAN AND OTHHAS 
—pDarBNDANTS—RHSPONDHNTS. 

Q. P. C. (Act V of 1008, O. XXII, r. 1—Suit for 
possession against defendants whose shares are not 
defined—Appeal—Death of respondent—Abatement, 
extent of Practice —Ualcutia High Court—Registrar, 
powsr of, to admit ap out 4 time. 

Under the rules and practice Of the Calcutta High 
Oourt the Registrar is competent to admit an appeal 
out of time where the full Oourt-fee payable on- the 
memorandum of appeal is put in Éfter the,erpiry of 
the period of limitation. n ae gan 1.) 

Where, during the pandency of an appeal ariaing 
out of a suit for khas possession of certain lands 


| 


s 
AR dents, whose shares in the lands have 

ot spp ed, some of the defendants-respondents 
dio. sud thelr represgntapives are not brought upon 
thé record within the prescribed period, the appeal 
Sbates' in toto and nót only with regard fo the ehares 
Bt the. responden 

Appeal against he. decree of the District 
J udge, Chittagon g, dated the 28th November, 
1922, modifying that of the Officiating Bub- 
ordinate J udge, : First Court, Ohittagong, 
datéd the 27th June, 1921. 


- Babus ‘Jogesh - Chunder Roy and Chandra. 


Bekhar Sen, for the Appellant. 

: Babus Biraj Mohan Majumdar, N denda 
Kumar Das and Moulvi Nurul Hug, for the 
Respondents. 


JUDGMENT.—In this case the plaint- 
Hf-appellant brought a suit to have his 
sadar putni taluka right declared and khas 
possession given in ceratin properties 
alleging that one Jogendra Lal Chowdhury, 
had’ purchased the estate under Aot XI of 
1859 and had given him a putni lease with, 
powers to avoid the.encumbrances on the 
land and obtained khas possession, The 
First Court declared his title to most of the 
lands. excluding some mosques and burial 
grounds and found thathe was entitled to 
obtain khas possession. In appeal the learn- 
ed District Sadee upheld the declaration of 
theplaintiff's title. in respect of the land 
decreed by the lower Court but set aside 
the order for khas posseasion. The appeal 
before us is directed against that order. 

A preliminary objection is taken, first of 
all, with reference to the question whether 
the Registrar of this Court was competent to 
admit the appeal out of time as it appears 
that the full Court-fees were not put in 
within the period of limitation. On’ this 
point the rules of this Court have been 
placed before us and it appears that under 
the rules and the customs of the Oourt 
the Registrar had the power to admit the 
appeal out of time. 

A more serious difficulty arises owing to 
the fact, however, that of the defendants who 
‘are interested as being in khas possession 
of the lands and who according to the 
plamtiff No. 44, it appears that defendant 
‘No. 11 is dead. A Rule was issued for 
substitution gf his heirs but was sub- 
sequently discharged. It also appears that 
the defendant-respondent No. 42 is also dead 
ahd no steps have been taken at all to 
substitute his heirs, 

.. Now, theorder which we are asked to 
give is ena of khak possession of all the dis- 
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puted lands. But there is nothing on the 
record to show that the various defendants 
owned lands in separate allotments or even 
in separate shares, There ia no definition 
of shares, or of specific: lands belonging 
more to one defendant. than to another. 
The effect, therefore, would be if we, were 
to give a decree for khas possession, that it 
would be an-infructuous decree for the 
unknown shares of the deceased respondents 
Nos. 11 and 42 cauld not pass under it. 
The question, therefore, is whether the 
appeal does not abate. ‘Tt is urged on be- 


' half of the appellant that he will not proceed 


against the deceased respondents, but is 
entitled to appeal for a decree, in respect 
of the rest. That might be so, ifit was at 
all possible to differentiate and divide 
the lands of the deceased respondents from 
the rest of the lands. But that is impossible. 
The case, therefore, appears to us to be one 
in which the Court should not be justified, 
despite the provisions. of 0. I, r. 9 in 
entertaining this appeal in which no effec- 
tive decree can be made owing to the 
absence of interested parties. In this con- 
nection see the case of Haran Sheikh v. 
Ramesh Chandra Bhattacharjee (1), In this 
view the appeal is dismissed with costs to 
the respondents who have Sah in this 
saa 
dismissed, - 
6j 62 Inà Cas. 485; 95 0. W. N. 249. 
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MADRAS HIGH COURT. 
APPHAL Sort No. 167 or 1924, 
April 7, 1926. 
Present:—Justice Bir Charles Gordon ' 
Spencer, Kr., and Mr. Justice Ramesam. 
M. L. M. RAMANATHAN CHETTI ' 
AND ANOTHER —PLAINTIPE4— f 
— APPELLANTS ; 


° versus 
MUTHU VALLIAPPA CHETTI 
alias KASI OHETTI—DsaraNDANT— 
RASPONDENT. 
C P C. (Act V of 1908), 0. XXI, r. 16—Hxecution 
of decree—Transfer of decree v favour of udg- 
ment-debtor judgment-debtor 


transfer, whether can be adyusied 4n sapar até A 
s—Negotiable Instruments Act (XX i of 1581), 

s. 9—Holder ın due cowrss—Hmdorses of h 
by —Defendasis right to eet up equitable defences: 


[39 I, C, 1927] 


: Althoughe O. XXL r. 18, O. P. O, prohibits a judg- 
mant-debtar who obtains a transfer of the decree 
from executing it against hia oo-judgment-debtor, yet 
the transfer itself is not illegal and there is nothing 
in law to prevent the equities thus aris between 


the co-judgmentdebtors from be justed in 
pro i other than ths execution of the de- 
oree. [p. 908, ool. 2.] 


Palaniappa Chettiar v. Chookalingam Chettiar (1) 
followed. iis (D; 


acer, J.—In a suit upon a hundi, which is 
a negotiable instrument, the plaintiff, if a holder in 
due course, is not affected by the defects in the title 
of the drawer ofthe huadi. But when the endorses 
happens to be one of the parties to the transaction in 
the course of which the kundi came into existence, 
the defendant can put forward any defence, legal or 
equitable, that would have been open to him upon & 
suit to enfo 


roe the terms ofthe contract out of which 
the hundi originated. [ibid : 

Appeal against the decree of the Court 
of the Additional Subordinate Judge, Siva- 
ganga, in O. S. No. 117 of 1923 (O. 8. No. 58 
of 1920, on the fileof the Court of the Sub- 
ordinate Judge, Sivaganga). 

Messrs. S. Varadachari and T. M. Rama- 
sami Iyer, for the Appellants. 

Messrs. K. S. Krishnaswami Iyengar 
and A. Srinivasa Iyengar, for the Respond- 


ent. 
JUDGMENT. 

Ramesam, J.—The facts out of which 
this appeal arises may first be stated. The 
lst plaintiff herein (who will also be re- 
ferred to as M. L. M.) obtained a decree 
in O. 8. No. 9 of 1912 for & sum of 
Rs. 60,800 odd against four sets of defend- 
ants. l. Four brothers of the A. R. P. 
family, 2. N. Muthiah, 3. A. Srinivasa, 4. 
S. R. M. Ramaswami Ohetti (who will here- 
after be referred as 8. R. M). Srinivasa 
was M. L. M.'s maternal uncle and father- 
in-law. In O. 8. No. 64 of 1912 the 
A. R. P. family consisting of four brothers 
who were plaintiffs Nos, 1, 5, 6 and 7 
in that suit and the sons ofoneof them 
obtained a decree for about Rs. 1,75,000 
against S. R. M. and two others. In exe- 
cution of the decree in O. S. No. 9 
the decree-holder M. L. M. attached the 
decree in O. B. No. 64 and as attach- 
ing decree-holder proceeded to execute 
the latter decree. The execution petition 
dated 17th December, 1919, with the orders 
thereon is Ex. J. He applied to arrest 8. 
R. M. Notice and arrest warrant were 
issued. S. R. M. was arrested and brought 
before the Court in the custody of the 
Arresting Officer. One V.S. Subramanian 
Ohettiar, father of the defendant in the 
present suit, (who will bê referred to as 8. 
Vi B.) executed a security bond Ex, K-1 
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and 8 R. M. was raleased ên the l9th'of 
January, 1920. The matter was adjourned 
to 3ist January, 1920. Oa ths 24th af 
January some of the p3rties conosrned, 
namely, M. L. M. three out of the A. R, 
P. brothers (the fourth brother Narayana 
Ohetti being not willing to join), 8. R. M. 
and three other persons, namely, B. V. 8. 
one Elayaperumal Ohetti and the 2nd 
plaintiff in this suit met for the purpose 
of amicably settling the matter and getting 
S. R. M. discharged. B. V. 8. was B. R. M'g 
nephew and was, therefore, interested in 
getting him released. Elaysperumal had 
dealings with S8, R.M. and was also simi- 
larly interested. The 2nd plaintiff was a 
friend ofthe lst plaintiff and also acted as 
mediator between all the parties. It was 
agreed that in full discharge of the $th 
share of the A. R. P. brothers (that took 
part) in O. 8. No. 61 of 1912, a sum of 
Rs. 47,000 was to be paid by or for 8. R. 
M. and the A. R. P.s in their turn should 
pay & certain amount to M. L. M. to- 
wards the decree in O. 8. No. 9. The 
exact terms of the settlement with M. L. 


. M. are the subject of the dispute and the 


parties differ in their versions about it. 
According to M. L. M a sum of Rs, 41,000 
was agreed to be paid to him, of this 
Rs. 24,000 was to be in full discharge of 
the liability of three of the A. R. P. 
brothera and of N. Muthiah. The balance of 
Rs. 17,000 was to be paid in discharge of 
the liability ofthe 4th brother Narayana 
Ohetti but M. L. M. was to erecute the 
decree against Narayana Ohetti, collect as 
much amount from him as he could upto 
Rs. 17,000 and pay it over to the 3 brothers 
who undertook to pay the amount of 
Rs. 17,000 as M. L. M. would not consent 
otherwise to the settlement. M. L. M. 
was to reserve his right of proceeding 
against A. Srinivasa and 5. R. M. was to be 
discharged. The version of the defendant 
in the suit agrees with that of the plaint- 
iff so far as Rs. 24,000 is concerned, that 
is, that it should be in full discharge of 
the liability of the three A. R. P. brothers 
and N. Muthiah but differs in asserting 
that the Rs. 17,000 were to be paid to M. L. 
M. as the consideration foy £n assignment 
of M. L. of the decree in O. 8. 
No. 9 to 8. V. 8. Anyhow both parties 
are agreed that Rs. 41,000 was to he paid 
toM L M. Accordingly, twp hundis were 
drawn up on that date. Jhe first hundi 
is Ex, I for Rs. 24000 drawn by Hlayapera 
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mal Ohetti in favour of M. L. M. on 8. 
R. M. M. O. T. 

Rangoon. Though the hundi was drawn 
on goon it is agreed by the parties 
that the intention was to pay it here. The 
second hundi. (Ex. B.) was for Rs. 17,000 
drawn by S. V. B. in favour of the 2nd 
plaintiff on another firm in Rangoon but 
itis agreed by the parties that the inten- 
tion was to pay the amount here. Both 
these hundis were dated .24th January. 
Two receipts were erecuted on the same 
day, namely, Em, 2 and 2-A. Exhibit 2 is 
& receipt by,M. L. M. for Rs, 24,000 in 
favour of the three A. R. P. brothers. Ex- 
hibit 2-A is in one sense a duplicate of Ex. 
2 but in another sense a counter-part. In 
the heading it purports to be a receipt by 
M. L. M, in favour of three A. R. P. brothers 
butit was signed by the A. R. P. brothers 
and was intended to be handed over to M. 
L. M. Both these receipts were not im- 
mediately handed over'to the persons for 
whom they were intended but were en- 
trusted to the 2nd plaintiff pending pay- 
ment of the hundis. On the 26th of Janu- 
ary, that is two days later, a receipt is 
executed by one of the three A. R. P. 
brothers and the sons of anotherin favour of 
S. R. M. for Hs. 47,000 (Ex. H). It is there 
mentioned that Rs. 24,000 was paid by 8. 
R. M, to the A. R. P.8 in the .shape of 
the hundi (Ex. [) executed by Elayaperu- 
mal Ohetti in favour of M. L. M. Thus 
the payment of Rs. 24,000 operates 
as a partial discharge of the decree in 
0. 8. No. 64 and of the decree in O. 
S. No. 9. 8. R. M. was then brought up 
before the Court on the 31st of January 
and the matter was adjourned to 1st March, 
fresh security being given for 30 days, ap- 
parently to await payment of the hundts. 
On the 2nd of February a registered 
letter was written by B. V. 8. (Ex. O)in 
favour of the 2nd plaintiff stating the terms 
of the settlement. On the 24th of Febrnary 
BS. R.M. writes a letter of M. L. M. (Ex. G) 
in which he suggests that the drawee of 
Hr. I may be sent for and that he will 


‘come with the other Rs. 17,000 after the: 
Rs. 94,000 had been paid. The next day- 


B. R. M. wri Ex. E tothe 2nd plaintiff 
‘containing theeBame statement as in Er. 
G. On the lst March the Subordinate 
Judge again took up the matter and ad- 
journed, to 24th. On the 24th headjourn- 
edit to the 27th. Meanwhile, on the 13th 


ef Mareh, Rs, 24,000 were paid to M, L. M. 
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on the first hundi. On the 27th ef March 
the Vakil for M. L. M. said that he did 
not want to gend S. R. M. to Jail and 
would not pay batta but the Vakil for 
Narayana Ohetty who is oneof the decree- 
holders in O. 8. No. 64 offered’ to 
pay batta for sending B. R. M, to Jail. 
The Subordinate Judge refused to give 
this permission holding that Narayana 
cannot continue M. L. M.'s petition and 
released the judgment-debtor. It also ap- 
ears from a later order of the Subordinate 
udge dated 19th October, 1921, (Ex. L) < 
that M. L. M.'s Vakil stated that he might 
be given permission for withholding reason 
for non-payment of Jail batta asa disclo- 
sure of the same might prejudice the in- 
terests of his client and he also represented 
that he was not bound to give his reason. 
On the 28th of March the parties sesm to 
have fallen out and misunderstandings 
arose as to the exact terms of the settle 
ment. On the 29th of March 8. V. 8. sent 
a registered letter Ex. O-2 to Znd plaintiff 
in which he states his version of the settle- 
ment of 24th January, that M. L. M. 
refused on the 28th to assign the decree 
in O. 8. No. 9-for Rs. 17,000 and 
demanding a return of the second hundi 
for Ra. 17,000. This was replied to by Ex. 
D on 12th April by the 2nd plaintiff in 
which the plaintiffs stated their version as 
already given by me. On the 20th of April 
S. V. B. sends a further registered letter 
Ex. 0-1 to the 2nd plaintiff protesting against 
operating on the hundi Ex. B but the 
hundi was endorsed by the 2nd plaintiff 
in favour of the lst plaintiff on -the 22nd 
of April and the present suit was filed by 
the two plaintiffs who are the drawee and 
the endorsee of Ex. B to recover Rs. 17,000 
from the defendant who is the son of 8, V. 
S. who dies in the interval. The plaint is 
dated 5th July, 1920. : i : 
The first issue in the suit is, whether the 
hundi is supported by consideration. Be- 
fore this suit came on for trial in December 
1923, the A, R.P. brothers applied to the 
Bubordinate Judge to record full satisfac- 
tion of O. No. 9 of 1912 so far 
as they were concerned. The matter was 
enquired into by the Subordinate Judge 
and the order passed thereon is Ex. L 
He held in favour of M. L. M's version. 
He found there was no agreement to assi 
the decree in O. B8. No. 9 to 5, V. 
B. He found that M. L. M.'s receipt (now 
Ex. 2and then Hx. A) was to operate only 
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after Rs. 7,000 was paid and until then 
the transaction could not be regarded as 


completed. In the result he recorded satis- 
faction to the extent of :Rs. 24,000 
only in.O. 8, No. 9 of 1912, Narayana 


Ohetti wanted to reeord full satisfaction 
even as regards himself but that was, of 
course, refused as he never paid any, amount 
and he filed an appeal which is the connect- 
ed O.M. A. posted with this appeal. 

The suit was tried. in 1923, by & Subor- 
dinate Judge different from-the one who 
dealt with the execution proceedings of 
1920 and 1921 (see Exs. J and L) He 
agreed with the former Subordinate Judge 
in accepting the plaintiff's version and 
rejecting the story of the defendants to 
the extent that there was no undertak- 
ing by M. L. M. to transfer the decree in 
O 8. No, 9 even as against Srinivasa. And 
even as against Narayana Ohetti either 
there was tobe an assignment of the decree 
or M. L. M. was to collect from Narayana 
and pay it over to the three A. R., P. bro- 
thers. (Sofarhe found in favour of the 
plaintiffs). But the Aundi, Ex. D, was not 
to be cashed until the assignment or pay- 
ment was madeandas the plaintiffs re d 
to assign the decree in O. 8. No. 9 and 
have not vet collected Rs. 17,000 from 
Narayana and paid to the A. R P. brothers, 
the hundi.ig not supported by consider- 
ation, He also thought that such consider- 
atiou as there is for the hundi Ex. B isin 
violation of the provisions enacted in 
O. XXL r.:16 and was unlawful and there- 
fore, dismissed the suit with costs. The 
plaintiffs appeal. 

The points before us are whether Ex..B 
was supported by consideration and 
whether such consideration was not unlaw- 
ful. The oral evidence in the case consists 
of the evidence of the 2nd plaintiff as P. W. 
No, 1 of an agent of 8. R. M. One Ulagappa 
who was mentioned in Exs. G and E ‘and 
also the depositions ofa Vakil (Ex. F) of 
one of the A. R. P. brothers (Ex. 3) and of 
Elayaperumal Chetty (Ex. 3-À) in the en- 
quiry in execution proceedings on which 
the orderin Ex. L wasbased. Now Ex. H 
shows that the deponent wasa High Court 
Vakil of 17 years standing. He says that 
the parties went to him on the 24th for 
consulting him. He says that the arrange- 


ment was that M. L. M. was to retain his ` 


right against Srinivasa. 
Thisshows that the defendant's. version 
that the whole decree even including, 
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BSrinivasa's liability was to be transferred 
is not true. He also says that Rs. 41,000 
wereto be paid to M. L. M. and that M. L. 
M. agreed to release 8. R. M. and also 
collect Ra. 17,000 from Nargyana and hand 
over to the A. R. P. brothers provided 


the whole of the sum of Rs. 41,000 was. 


paid tohim atonce. This shows that ‘the 
whole transaction regarding the payment 
of Rs. 41,000 was one and cannot be split up 
into two parts as the defendants would have 
it, one part Rs, 24,000 for discharging the 
liability of the three A, R. P. brothers and 
(2) & distinct transaction by which for a 
consideration of Rs. 17,000 the whole of 
the remaining decree was to be assigned to 
8. V. B. According to defendant the two 
transactions were entirely separate and 
were even settled at different times, the first 
part in the morning and the second part in 
the evening. (See the evidence of D, W, 
-No. 1). But the Vakil’s evidence shows it 
cannot beso split up into two paris, lt is 
unlikely that M. L. M. would transfer to 
strangers a decree against his own maternal 
uncle and father-in-law Srinivasa. It is 
true that M. L. M. undertook to collect 
Rs. 17,000 from Narayana Ohetti and pay it 
over to A. R. P. brothers but that was go be- 
cause he was getting a ready payment of 
full Rs. 41,000. The Vakil further says 
that as he was dictating the draft, it was 
objected that the arrangement as to 
Rs. 17,000 should not be mentioned in the 
receipt. And then the parties left. He also 
adds that he moien they had arranged 
among themselves. The mere fact that the 
draft was not completed does not show 
necessarily that there was any changé in 
the terms. On the other hand Ex. O which 
is written on the 2nd of-February confirms 
my view of what took place on the 24th, 
It says: ‘As Boon as information ig re- 
ceived on the cashing of the hundi for 
Rs. 24,000 we shall bring the balance of 
Rs. 17,000 also’. Then it refers to there- 
lease of S. R. M. The words “free from the 
trouble of Narayana  Oheity" show that 
Narayana Chetty was attempting to arrest 
8. R. M. on his own initiative (he seems 
to have filed two petitions even before the 
31st of January. See Ex. J). But it wag 
hoped that his obstruction wottld be ward- 
edoff and then Exs. Band 2-A were to be 
handed over to the respective persons in- 
tended. Ifthe parties did net succeed in 
getting S. R. M. released on agcount of the 
obstruction of Narayana Ohetty the whole 


'908 | 


of the Rs; 41,000 was to be returned-by M, 
L. M. This is how I understand the sentence 
" i you fail to do so, ‘you would pay the 
money to us.” The ‘respondent’s Vakil 
contends that the 9nd plaintiff never re~ 
plied to Ex. O. There was nothing to 
reply to. Asthey understood it, it states 
the terms correctly. The words “you 
should obtain an assignment or receipt 
from M. L. M." refer to either an assignment 
ofthe decree sofaras Narayana Ohetty is 
concerned or a receipt stating that 
Rs. 17,000 would be collected from him and 
paid over if an assignment of the deoree 
(as to some judgment-debtor only) was 
not feasible according to law. If the 
deoree against Narayana Ohetty had been 
transferred to the other three A. R. P. 
brothers itcould not be executed against 
him. See O, XXI, r. 16,0. P. O. Bat in 
consideration of the receipt of Hs. 17,000 
from them M. L. M. himself could execute 
the decree against Narayana Chetty and 
hand over the amount. Therefore, it was 
intended that a receipt stating his willing- 
ness to axecute should be executed as an 
alternative to the assignment. This the 
plaintiffs were always willing to do as 
Ex. D shows. Exhibit O also shows that 
Rs. 17,000 must be first paid and it is only 
after snch payment that S. R M: should be 
released and the plaintiffs should then 
begin their execution against Narayana 
Ohetty for Rs. 17,000and hand the collec- 
‘tions over to the "A. R. P. brothers. It 80, 
it ia argued for respondents that, on the 
27th March, there was no ground to re- 
lease 8. R M. as the sum of Rs. 17,000 was 
not actually paid. Butit must be remem- 
bered that M. L. M. not only was paid 
Rs. 24,000 but got a kundi for the Rs. 17,000 
also which, after the release of 8. R. M. 
would cease to be an escrow, for the con- 
sideration intended by it, namely, the 
release of 8. R M. would have been exe- 
cuted and there would be no further reason 
to suspend it from operation. The evi- 
dence of the other witnesses is all inter- 
ested and cannot help us very much against 
that of the Vakil who is disinterested. But 
apart from the oral evidence, the probabili- 
-ties and the construction of Ex. O and the 
events that hagpened support, in my opin- 
ion, the view I have ‘taken of the transac- 
tion. s 
The only dther point that ‘remains for 
consideration is, whether this arrangement 
was legal. I havealready anticipated this 
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to some extent. Order XXI, 6, 16 pro- 
hibits the execution of a decree by one 
judgment-debtor against another. But {the 
arrangement contemplated by the parties 
here was that M, L. M. who was the origin- 
al deoree-holder should execute the decree 
against Narayana Chetty, Only he was to 
pay the amount to the three brothers in 
consideration of the fact that they have 
paid the amount in advance to him, It has 
been held in Palaniappa Chettiar v. 
Chockalingam Chettiar (1) that O. XXI, r. 16 
does not make the transfer itself illegal 
nor the adjustment of equities between 
the judgment-debtora in other proceedings 
than the execution of the decree itself. 
The transaction cannot, therefore, be held 
to be illegal. The result is we must hold 
that the hundi, Ex. B, is gupported by con- 
sideration, reverae the judgment of the 
Subordinate Judge and allow the appeal 
by giving & decree to thelst plaintiff with 
interest at 9 per cent. írom the date 
of the hundi and 6 per cent. on the sk laan 
amount upto date of payment wi 

throughout. But we adda declaration that 
the lst plaintiff is bound to execute the 
dearee in O.8: No.9 against Narayana Chetty 
and pay over such amount as he may recover 
up to Rs. 17,000 to A. R. P. brothers. 

4 Spencer, d.—1 have come to the same 
conclusion that this appeal should be 
allowed and a decree passed in lst plaintiff's 
favour, as stated in my learned brother's 
judgment. The factaof the case are rather 
complicated but have been succinctly set 
eut.in his judgment. The suit being upon 
8 hundi, whichis a negotiable instrument, 
there can be no doubt that, if the first 
plaintiff were & holder in due course, the 
defendant would have had no answer to the 
claim. Rut when the endorsee happens to 
be one of the parties to the transaction in 
the courseof which the hundi came into 
existence, the defendant can put forward 
any defence, legal or equitable, that would 
have been open to him upon a suit to en- 
force the terms of the contract out of which 
the hundi originated. One of those defences 
which was put forward in defendant's 
written statement wasthat it was agreed 
thatthe Ist plaintiffshould either assign 
his right to execute his decree againat 
Narayana Ohetti (a non-co-operating A. R, 
P. brother) or should enter into an under- 
taking to execute it himself for the benefit 

m S Oas. 127; 39 M. L. J. 092; 12 L W, 609; 

(1930) MLW, N. 778; 39 M. D. T. 59; 44 M 187, i 
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of thed t's father or in default to 
return the. hundi ‘executed in favour of the 
Stakeholder, 2nd plaintiff and that the lst 
. plaintiff having failed to perform his part 
of the contract; the promise to pay in Ex. 
B, though apparently unconditional, be 
came a promise for which the consideration 
had failed. At the trial in the lower Oourt 
another defence was successfully urged, 
which was that part of the consideration 
was for the doing ofa thing forbidden by 
Jaw, viz, transfer ofa decree for the pay- 
ment of money to one of several judg- 
ment-debtore in order that he might exe- 
.cute it against the others, I find from Ex, 
O. which admittedly embodies the terms of 
.the agreement between the parties, that 
ihe defendant's father undertook to brin 
Actual cash of Rs. 17,000 for which he ha 
executed the hundi as soon as news was 
received of the cashing of the hundi for 
Ra, 24,000, and that one of the principal 
considerations for the agreement was that 
B. R. M. should be released from custody. . 

Now it is proved that Re, 24,000 was 
;paid on March 13th and 8. R. M. was re- 
eased on March 27th, 1920, so that in these 
respects it: cannot be said that there was 
A failure.of consideration, 
here was nothing unlawful in the 


agreement that the lst plaintiff should | 


execute his own dacree against Narayana 
Ohetty and, in return for the Rs. 17,000 
which he was to receive immediately in 
cash, should make over a similar amount 
to the other three A, R. P. brothers. 

From Ex. Oit appears that the payment 
of the amount of the hundi 
in order of the.promises tobe performed 
and that the assignment or receipt to be 
given by M. L. M. was the last but one in 
order. There is no mention in this docu- 
ment of any condition that thehundi should 

“not be sued upon until theother terms of 
the agreement had been performed. It is, 
therefore, no defence at law to assert that 
the plaintiffs have not performed their part 
of the contract. Where the two versions, as 
to what occurred during the negotiations be- 
tween the variods decree-holders, judgment- 
debtors, and sureties, conflict, I agree with 
my learned brother in preferring the plaint- 
ifs version, which was clearly sta‘ed in Èr. 
D on 12th April, 1920. In paras. 17 and 18 
of his judgment the learned Subordinate 
Judge has come to the conclusion that it, 
was d that Rs. 41,000 should be paid 
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8. No. 9of 1912. The circumstance that 
both the Aundis were handed “over to the 
2nd plaintiff negatives the SubJudge's 
theory that the. parties did not come toa 
definite settlement and that the negoti- 
ations finally fell through. Decree for the 
let plaintiff with costs in both Courts 
against the assets of Subramanian Chetty 
in defendant's possession and add de- 
claration. 


Y. N. Y. Appeal allowed. 


CALCUTTA HIGH COURT. 
: ÅPPSAL FROM APPRLLATB Dzoauga No. 684 ' 
oF 1923. 
February 10, 1926, 
Present; —Mr, Justice B. B. Ghose and 
Mr. Jastice Panton, 
Sheik KETABUDDIN AND OTHHR8— 
DRBFENDANTS—AÀ PPHLLANTS 


versua 

NAFAR OHANDRA PATTOK ANDOTHHRS 
—PrLAINTIFFS—RERPONDRNTS 

. Evidence Act (I of 1872), ss. 11, 18, $2, 157 —Docu- 

monte not in ining recitals with regard 


piece which 
n are issible in evi a 
evi - 
wing rules: ' SHE 
- (1) Where the executants of the documenta sought 
to be admitted in evidence are called as witnesses 
and give their evidence and in support of their evi- 
dence produce the documents executed by 
documents are admissible in evidence under sa. 157 of 
the Hvidence Aot as corroborative of the evidence 
given by the witnesses; [p. 908, col. L] 

(2) Where the executants of the documents are alive ` 
and do not give their evidence in the case the docu; 
ments are not admisaible in evidence pither under a 
ll or under s.13 ofthe Evidence Aot. [ibid] i 

(3) (Obiter dictum). Where the executants are dead 
the documents are admisalble under a. 32 of tha: 
Evidence Act. [ibid] 

[Dese-law discussed. ] 

Appeal against the decree of the Addi- 
tional Subordinate Judge, Howrah, dated 
the 8th October, 1923, affirming that of the 
Munsif, Second Court at Amta, dated the 
2oth June, 1921. , En 

Dr. Jadu Nath Kanjilal, Messrs, Harendra’ 
Nath Sarbadhikari, Sisir Kumar Ghoshal 
and Babus Manmatha Nath Roy and Sadhan’ 
Chandra Hoy Chowdhury, for she Appel- 

ta. - ; . E 


to Mi Li M, in respect of his decreas in Q. lan 


908 | 


Mr. Sarat Chandra Bose and Babu 
Narindra Krishna Bose, for the Respond- 


ente. 
JUDGMENT. 

B. B. Ghoge, J.—The only question 
argued on behalf of the appellants in this 
case is that the finding of fact arrived at 
by the lower Appellate Court was based 
partly on evidence which ie not admissible 
underthe law. This objection refers to 
three documents Exa. 3, 5and 6 which dealt 
with lands lying on the different bound- 
aries of the land in dispute. They have 
been used for the purpose of showing that 
in describimg the boundaries of those lands 
the land in dispute in the present suit has 
been described as being in the possession 
of the plaintiff which the learned Advo- 
cate for the appellants contends is not per- 
missible under the law. His contention is 
that those ' documents cannot be taken into 
consideration and as the judgment of the 
lower Appellate Oourt on the facts depends 
partly on aconsideration of those documents 
this judgment should be set aside and the 
case sent back for decision on the evidence 
excluding these three documents. The ques- 
tion of the admissibility of such documents 
may be considered in three aspects. The 
first is, where the executant of a document 
‘is called as a witness and he gives his 
evidence and in support of that he pro- 
duces a document executed by him. In 
such a case it is conceded that the docu- 
ment would be admissible undere, 157 of 
the Evidence Act as corroborative of the 
evidence given by the witness in the witnese- 
box. In the present case this has happen- 
ed with regard to Er. 6 and there is no 
question that this was rightly admitted 
in evidence. The second aspect of the 
question arises where the executants are 
alive and do not give their evidence in the 
case. In such cases there is a strong body 
of opinion that .such documents are not 
admissible either under ss. 11 or 13 of the 
Evidence Act This has not been done in 
the present case. The third case is, where 
the executants are dead, whether any such 
documents are admissible under s. 32 of 
the Evidence Act or not. That such docu- 
ments are admissible under s, 32'of the 
Evidence Act, has been held in long line 
of cases in different.Courts in India. There 
is no question that under the English Law 


&Statement, in such documents would be. 


&dnfissible. It is unnecessary to cite any 
Hoge case pther than the leading case. 
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of Higham v. Ridgway.(1). Whether such 


evidence is admissible under the Evidenos 
Act was considered in favour of ita admis- 
sibility in several cases the earliest of which 
is Rajah Leelanund Singh v. Lakhputee 
Thakoorain (2). This case was elaborately 
discussed and followed in the case of 
Ningawa v. Bharmappa (3) which ld 
again followed in the Bombay Hi 

inthe case of Haji Bibi v. Aga Yuan a (4) 
and in our Court in the case of Abdullah v. 
Kunja Behari Lal (5). These cases were fol- 
lowed in Allahabad in the case of Natwar v. 


-Alkhu (6) and all these cases were subsequ- 


ently followed in this Court in Imrit 
Chamar v. Sirdhar Pandey (7) and in the 
case of Amber Ali v. Lutfe (8). It is con- 
tended, however, by the learned Advocate 
for the appellants that s. 32 of the Evi- 
‘dence Act does not really apply to state- 
ments in such documents and his con- ` 
tention is supported by the case in Pra-' 
matha Nath v. Krishna. l Chanda (9). The 
other cases cited by him do not really 
touch the question. In the case of Saroj 
Kumar Acharji v..Umed Ali (10 which is 
supported to have been followed in the 
case of Radha Kishan Marwari v. Sarbes- 
war Nag (11) and in the case of Choont 
Lal Khemani v. Nil Madhab Barik (12) 
the question of the admissibility of such 
a document under s. 32 of the Evidence 
Act has not at all been considered. These 
latter cases, therefore, do not appear to be 
of any assistance in the decision of the 
present question, The matter stands thus. 
There is a strong body of authorities in 
support of the proposition that under s. 32 
of the Evidence Act these documents are : 
admissible and there is a single case in 
Pramatha Nath v. Krishna Chandra (9) 
which takes a contrary view as to the appli- 

) (1808) 2 Sm. L. O. 307; 10 Bast 109; 10 R. R. 

E | 
F 2 Ind. Oas. 874; 11 Bom. L. R. 409 

see 12 Ind Oes. 149; 14 O. L. J. 407; 16 O. W. N. 


9 18 Ind Oas. 753, 11 A. L. J. 139. 
7) 13 Ind. Cas. 120, 15 0. L. J. 7; 17 0. W N. 


NEN. Ind. Oas. 116, 45 O. 159, 25 O. L, J. 619; 21. 
N. 998. 


9) 84 Ind Oas 420; 28 O. W. N 1002; A. L R. 
1921 Cal. 108 


10) 63 Ind, Cas. 684, ^ PEN J. 19; 25 0. W.N. 
A I R.1922 Cal. 2 
oe a Oas. 674; 29 Ò. W. N. 460; A. LR. 1925 


NOE rx Oes. 734; 410. LJ. 374; ALR 1925 


23 B. 83; 12 Ind. Dec, (N. s) 42. 
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cability of sẹ, 32 of the Evidence Act to 
such a case as this. It is, however, unneces- 
sary for us to state in this case "whether 
we should follow the line of cases which 
held that statements in documents under 
such circumstances are admissible under 
the law or take the contrary view follow- 
ing the case in Pramatha Nath v. Krishna 
Chandra (9). We were asked to make a 
reference to a Full Bench with regard to 
this question but we do not think that it 
is at all necessary to do so having regardto 
the circumstances of this case. We think 
that these documents are admissible in the 
present case under the following circum- 
stances. The persons who are the owners of 
the lands on the boundaries of a land in 
dispute have been examined as witnesses 
in the case and they proved that they. had 
ak ak ihe lands which they held 

y transfers under Exs., Nos. 3 and 5. 
Those documents are certainly admissible 
to show that they have purchased these 
lands. These are corroborative documentis 
of the oral testimony of the witnesses as 
regards their ownership and once being 
admissible in evidence the Court was en- 
titled to look into the contents of the 
documents and .make such use of the con- 
tents as it thought fit because there is no 
provision inthe Evidence Act which says 
that this cannot be done. Under such cir- 
cumstances we think that it cannot be said 
that the lower Appellate Court acted erro- 
neously in making use of those documents, 

‘On this: gsound this appeal fails “and is 
dismissed with ‘costs. 

Panton, J.—I agree. 

EK. Appeal dismissed, ` 


LAHORE HIGH COURT, 
Civin. RAVISION Partrion No. 404 op 1926. 
December 9, 1926. 
Present:—Sir Shadi Lal, Kr., Ohief Justice, 
Firm Bhagat SHAM SINGH-MEGH 
RAJ, Tazover MEGH RAJ BELI— 
PLAINTIFFS—PHTITIONHBS 


VETBUS 
NUR KHAN AND ANOTHAR—DHPANDANTS— 
RasponDants. 
C. P. C. (Act V of 1908), 0. V,r. 10,0. IX, r. #— 
Order directing plaintiff to deposit process-fees and 
charges for service of summons—Failure to 
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pay postal charges—Dismissal for default, whether 
* 


gusti " 

The proviso which has been added to O. V, r. 10 
of the O. P. O, by the Lahore High Court, 1n order 
to provide for the service of summonses by registered 
post, leaves ıt to the option of the,plaintiff to have 
the summons served in the ordinary way or by re- 
gistered post, and the Oonrt cannot compel him to 
deposit the process-fee for the seryice of the summons 
in the ordinary way and also to pay charges for 

rvice by registered post. Where, in such a case, the 
plaintiff deposits the process-fee but fails to pay the 
Postal charges, the Court is not justified in dis- 
mussing the suit under r. 2 of O. IX, of the O. P. -G. 
p. 910, coL 1.] 


Petition for revision of an order of the 
Subordinate Judge, Second Clags, Jhelum, 
dated the 6th August, 1925. 

Mr. Ram Chand Manchanda, for the Peti- 
tioners. 

Dr. Nand Lal, for the Respondents, 

JUDGMENT.—This application arises 
but ofan action brought by the plaintiff 
for the recovery of acertain sum of money 
on the basis of a promissory note. The 
suit was originally instituted in the Court 
of the Subordinate Judge at Ohakwal, but 
was subsequently transferred to the Court 
of the Subordinate Judge at Jhelum. It 
appears that the summonses had not been 
served upon the defendants and that on the 
13th June, 1925, the Court ordered the 
plaintiff to deposit proocss-fee for the 
service of summonses in the ordinary mode 
and also to pay postal charges for defraying 
the cost of serving summonses by register- 
ed post. The plaintiff duly deposited the 
process-fee but failed to pay the postal 
charges with the result that the Subordinate 
Judge, relying upon O, IX, r. 2, 0. P.O., 
passed an order on the 13th July, 1925, that 
the suit be dismissed, On the 3rd August 
the plaintiff made an application for setting 
aside the dismissal and stated that, while 
he had deposited the process-fee, he could 
not pay the postal charges on account of 
the arrest of the agent in a criminal cage, 
ja angan was rejected on the 6th 

u . 

aw, O. IX, r. 2, authorises the Court to 
dismiss a suit, if the plaintiff fails to deposit 
postal charges required for the service of 
summonses on the defendant. But the 
proviso, which has been added to O, V, 
r. 10, O. P. O., by this Court ip order to 
provide for the service of Kummons by 
registered post is in thefe terms :— | 

Provided that in any case, if the plaintiff 
Bo wishes the Court may attempt to serve, 
the summons in the first instance by re- 
gistered post instead of in the mode of 
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service laid down in this rule: and. provid- 
ed always that should the defendant not 
appear in answer to the summons s0 issaed, 
the Court shall have service effected in 
accordance wjth the provisions of this 
order. 

It will be observed that the proviso leaves 
it to the option of the plaintiff to have the 
summons served in the ordinary way or by 
registered post, and the Court cannot com- 
pel him to deposit the process-fee for the 
service of the summons in the ordinary 
way and also to pay postal charges for 
service by registered post. The order of 
the 13th June, 1925, requiring him to have 
the service effected in both the modes was 
not warranted by law, and the Court was 
not justified in dismissing the suit when 
he had already deposited the proceas-fee. 

I accordingly accept the' application for 
revision, and setting aside the order of dis- 
missal, remit the case to the Subordinate 
Judge and direct him to proceed in ac- 
cordance with law. I leave the parties to 
bear their own costs in this Oourt. 

g. K. Application accepted, . 


CALCUTTA HIGH COURT. 
APPHALS FROM APPBLLATA DBHORHHS 
Nos. 402, 405 AND 442 or 1924. 
June 15, 1926, 

Present : —Mr. Justice B. B. Ghose and 

i Mr. Justice Cammiade. 
PRAMATHA NATH ROY OHOW- 
DHURY AND oTBHRS—DHFBNDANTS— 

APPHLLANTS 


veraua3 
Rajah BEJOY SINGH DUDHURIA] 
AND ANOTHHE—P LAINTIEFS —HBSPONDBNTS. 


i rposes— 
Presumption —Emdence Act q of 1872 , & $2—Doew- 


. 
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is ın the possession of, a certain person is admisaibl 
in evidence under s. 3% of the Evidence Act, if the 
exeoutants of the document are dead. [p. 911, col. 2; 
p. 912, col, 1.] 


Appeals against the deorees of the Bub- 
ordinate Judge, Second Court, Pabna; 
dated the 8th October, 1923, affirming those 
of the Munsif, Second Oourt, Serajganj, 
dated the 24th January, 1923. 

Dr. Dwarka Nath Mitter and Babu Bhu- 
pendra Chandra Guha, for the Appellants. 

Messrs. Sarat Chandra Bose, Hemendra 
Nath Sen and Babu Gopendra Nath Daa, 
for the Respondents. 

JUDGMENT. 

B. B. Ghose, J.—These three appeals 
arise out of three suits for rent brought by 
the plaintifffor the years 1325 to 1327 for 
lands which are non-agricultural and 
which are said to have been let out to 
the predecessors of the plaintiffs a consider- 
able number of years ago extending over 50 


years. y 

The original defendants in Suit No. 1742 
out of which.the Second Appeal No. 402 
arises were three. Defendant No. 1 sub- 
sequently died and defendants Nos. 2 and 
38 were her heirs. Defendant No, 3 had 
transferred his interest to defendants Nos. 4 
to 8. The appellants before us are the de- 
fendanta. The plea of the defendants was 
that the plaintiffs had no right to maintain 
the suit for rent. The appeal was limited’ 
to the claim for rent after Assin 1327 when 
Budh Singh, the testator, whose executors 
are two of the plaintiffs, died. It is now 
admitted by the appellants that they are 
bound to pay rent to the plaintiffs for the 
period till the death of Budh Singh. But 
after the death of Budh Singh they are not 
bound to pay rent to the present plaintiffs, 
Their argument is based on the following 
facts. Budh Singh was a member of a 
joint Mitakshara family which consisted of 
the plaintiff No. landthe direct descend- 
ants of Budh Singh who are shown in the 
geneological table given in the judgment, 
of the learned Subordinate Judge (at 

age 14 of the paper-book) Budh Singh 
being a member of sucha family and the 
properties in suit being his ancestral pro- 

erties he was not competent to execute a 
Will with regard to these pepe ; and 
on that ground it is contended that the 
executors named in the Will had no right 
to bring these suits, They do not stand in 
the shoes of the co-parceners of Budh Singh 
to whom the properties would gq by sur. 


taining recitals that the disputed pleag belohgs to, ot 
8 
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'vivorship. It is also urged that the lower 
Appellate Court ought not be have taken 
into consideration the statement made in 
the Will of Budh Singh that the properties 
‘were sBelf-acquired properties. But the 
difficulty in the way of the appellants is 
that this question was not raised in the! 
trial Court. With reference to this con- 
tention the learned Subordinate Judge ob- 
served as follows: “But those objections 
were not raised in the trial Oourt. Had 
they been raised there, the plaintiffs could 
adduce evidence to show that they were the 
separate and self-acquired properties of 
Budh Singh.” From that observation of 
the learned Subordinate Judge it is not 
possible for us to differ. The learned Sub- 
ordinate Judge does not find às a fact whe- 
ther these properties were aself-acquired 
properties of Budh Singh on the basis of 
the statement in the Will. What he states 
is that itis stated inthe Will that these. 
roperties were self-acquired properties. 
t was not shown that they were ancestral 
properties. Had the defendants taken the 
plea that they were ancestral properties of 
the joint Mitakshara family the evidence 
might have been adduced by the plaintiffs 
to substantiate the statement made in the 
Will. That being so it is not open to 
the defendants who are the appellants 
before us to raise that contention in second 
appeal, This argument of the appellants 
must fail. 

It is next contended that these tenancies 
are not transferable and, therefore, they 
could not be bequeathed. The difficulty 
with regard to this question again is that 
the properties have not been transferred at 
all. A bequest cannot be placed in the 
same category as a transfer inter vivos. It 
is also argued that the tenancies having 
been created before the Transfer of Pro- 
perty Act, the incident of heritability and 
transferability does not attach to it. But, 
asa matter of fact, these properties have 
been inherited according to the defendant's 
own allegation, and the plaintiff's right of 
inheritance was acknowledged by the land- 
lord. Under such circumstances, even if it 
be conceded that the interest under the 
lease was not originally heritable, Budh 
Singh might claim to have acquired a new 
title when his interest was acknowledged 
by the landlord. This WAL very well 
have been after the passing of the Transfer 
‘of Property Act. This question does not 
appear to haye been directly put in issue 


gil. 
in either of the Oourts below. It seems 
to me, therefore, that this question is with- 
out any Substance. "TheSubordinate Judge 
has very rightly refrained from coming to 
any conelusion as regardg the question 
whether the plaintiff's right is & permanent 
right or not. But he comes to a finding as 
to the facts relating to the tenancy, that its 
origin is unknown, that the rent had been 
paid at a uniform rate for more than 50 
years, and that the lease was for dwelling 
purpose. From these findings of fact he 
might have drawn the inference that the 
tenancy was permanent and heritable. 
But, as this question does not directly arise 
ina suit for rent brought by the plaintiffs 
against the defendants as tenants he has not 
drawn the obvious inference from the facts 
found in the case. 

: This appeal must, therefore, fail and is 
dismissed with costs, ' 

With regard to Appeal No. 405 arising out 

of Suit No. 1739 the questions raised 
above are common to it, Bat there was 
another question with reference to the 
identity of the land. It was objected by 
the defendants that this land did not belong 
to the plaintiffs. The learned Subordinate 
Judge has come to the conclusion upon the 
evidence in. the case that this land did 
actually belong to the plaintiffs. In dealing 
with the evidence he taken into con- 
sideration two documents Exa. 109 and 108 
as being in favour of the plaintiffs’ conten- . 
tions. These two documents appear to have 
been executed by oneImam Bux who waa 
& pereon holding some land on the imme- 
diate east of the disputed land. He execut- 
ed these documents in favour of some other 
persons and in describing the boundaries 
of his own land he gave the name of the 

laintiffs' predecessor as the owner of the 

d on one of his boundaries, It is object- 

ed on behalf of the appellagts that this 
evidence is inadmissible; and although the 
learned Subordinate Judge has come to hig 
conclusion upon this evidence as well as 
upon other evidence it is contended that if 
this evidence is held to be inadmissible we 
have no other alternative but to send thg 
case back to the lower Appellate Court in 
order that that Court may cometoa finding 
of fact on the question after * excluding 
these two documents from the evidence in 
this case. I have,therefore, to examine the 
proposition that these two doctmenta, are 
not admissible in evidence. . There has 
been some conflict of decisions on thig 
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question. But before I deal with that 
question I mêst state that no objection was 
taken to the admissibility of these docu- 
ments in the trial Court. Itis not known 
whether any person gave evidence to the 
effect that Imam Bux was the person hold- 


. ing anyland on ‘the boundary of the dis- 


puted land, The documents themselves 
were proved by a person who was not `a 
party to the document. Imam Bux was 
dead. The Subordinate Judge held on the 
authority of the case of Abdullah v. Kunja 
Behari Lal (1) that under s. 32 (3) of the 
Evidence Act the documents were admis- 
sible in evidence. It is contended before 
us thatitis notso, and reliance has been 
placed on two cases Saroj Kumar Acharji 
v. Umed Ali (2) and Pramatha Nath v. 
Krishna Chandra (3). As the Subordinate 
Judge points out the case of Saroj Kumar 
Acharjt v. Umed Ali (2) does not deal with 
the question whether documents such as 
these are admissible under s. 32 of the 
Evidence Actor not. The learned Judges 
there dealt with the question whether such 
documents were admissible in evidence 
unders. 11 ors.18 of the Evidence Aot, 
The question that we have to consider is 
whether these documents are admissible 
under s, 32 of the Evidence: Act. This 
question was dealt with by a Division Bench 
of this Oourt consisting of Panton, J., 


‘and myself in Sheik  Ketabuddin v. 


^ 


Nafar Chandra  Pattok (4) where I 
enumerated all the cases I could find 
in which the question was considered. It 
has been held in&'number of cases that 
Such documenta are admissible under 
s. 32 of the Evidence Act. See Nin- 
gawa v. Bhamappa (5), Haji Bibi v. 
Aga Khan (6), Abdulla v. Kunj Behary 
Lal (1), Natwar v. Alkhu (T), Imrit Chamar 
v. Sridhar Pandey (8) and Ambar Ali v. 
Lutfe (9). There is only one case of Pramatha 
Nath v. Krishna Chandra (9) baa lays 
down the contrary proposition. may 
also refer to the case of Raja Leelanund 


) 12 Ind. Oas. 149; 14 O. L. J. 467; 16 O. W. N. 


Ko 63 Ind. Oas. 954; 25 O. W. N. 1022; 35 O. L.J. 
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(X) 84 Ind. Oas. 420; 28 C. W. N. 1092; A. L R. 
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Singh v. Lakhputtee Thakoorain (10) whieh - 
was discussed and followed in fhe case of 
Ningawa v. Bharmappa (5) as laying down 
the proposition that such documents were 
admissible. As there is such a long line 
of authority in the different High Courts in 
support of the proposition that these docu- 
ments are admissible under s. 32 of the 
‘Rvidence Act, ‘it is not necessary to dis- 
cuss the question as I should have felt it- 
to be if this point were res integra. I need 
only say that I prefer to follow the long 
line of cases rather than acoept the view 
expressed in the single case ‘mentioned 
above. 

The result is that this point also fails 
and this appeal must also be dismissed 
with costs. 

With regard to Appeal No. 442 arising 
out of Suit No. 1740 in addition to the 
question as to the right of the plaintiffs 
under the bequest of Budh Singh another 
question was raised that this property did 
not belong to Budh Singh at all The 
learned Subordinate Judge has, however, 
found as a fact that the defendant end his 
father before him had been paying rent 
with regard to this land to Budh Singh 
and they had attorned tohim. Thedefend- 
ants’ case was that the land belonged to 
Panna Bibi a lady of that family. 
Having jp to this finding of the Sab- 
ordinate Judge this question cannot be 
raised in the second appeal. The special 
point with regard to this appeal aleo fails 
and this appeal also must be dismissed 
with costs, ; 

Cammiade, J.—1 agree. 

Z.K. Appeals dismissed, 

(10) 22 W. R. 231. 


OUDH CHIEF COURT. 
First Orvit Appsat No. 143 oF 1926. 
December 20, 1926. v.c 
Present:—Sir Louis Stuart, Kr., Ohief Judge, 
and Mr. Justice an. ` 
Srimati Rant KRISHNA KUMARI DEVI 
—PLAINTIPF—APPHLLANT ' 


versus 
Bhaiya RAJENDRA BAHADUR BINH 
DEO AND ANOTEHSR—DHFBRNDANTS— ` 
` RASPONDANTE. 
Oudh Settled Estates Act (II of 1000), ss. 10,. 18 
proviso, subas. (1) Devises having no place in line of 


(98 L O. 1927] KRISHNA KUMARI DEYI 9. 


succession prescribed by s. 22, Oudh Estates Act, 
1869—'Stranger’ —Intermediate Irfeestate between 
death of testator and succession of ‘heir-ai-law, whe- 
ther permitted—Hzecution of Will preceding declara- 
tion under s, 10—Estate, whether “settled estate"— Wadi, 
when takes effect. 

The intention of the proviso to s. 18, Oudh Settled 
Estates Act, 1900, is not to permit an intermediate 
estate, however limited, between the death of the 
testatorand the succession of the heir-at-law if the 
devisee of such an estate is not a person answering the 
description of any of the heirs specified in s 22 of the 
Oudh Estates Act, 1869. Between the death of the last 
person constitutinga fresh stock of descent and his 
successor in inheritance who aleo constitutes a fresh 
stock of descent the law does not permit the inter- 
vention of a “stranger” under a devise. [p 915, col 2] 

The exception made in the proviso goes so far only 
88 to allow a person to holdan estate for life under a 
devise if that person is not a “stranger.” [ibid.] 

The words “so as to exclude from succession any 
person peloaging to any of the classes specified in 
8 22 of the Estates Act, 1889" are intended to 
a “stranger.” Accordingly,a devises isa 
"stranger" if he or she has no place in the line of 
succession ibed by cls, (b to (11) ofs. 22 of the 
Oudh Estates Act, 1£69. [p. 915, cola 1&2] 

For the purpose of construing the proviso so as to 
make it yield& reasonable meaning consistent with 
ths words used and the general policy of the legis- 

ure, there is no compelling neceaaity of turning the 
word “or” into "and". merid 2 

The effect of s. 18 is to enlarge the "interest" of 
the holder of the settled estate to this extent only 
that he is empowered to make a devise of the whole 
of the estate or the profita thereof m favour of an 
heir and no more [p 016, ool 1] 

Where the execution of a Will precedes the decla- 
ration under s.10, Oudh Settled Estates Act, 1900, the 
Will relates to a “settled estate" and is, therefore, 
e to the provisions of s. 18. [ibid. 

hatever pu have been the old rule of con- 
struction as to the date from which a Will is to speak 
and take effect, the rule is now well-settled that it is 
the date of the testator's death, unless a contrary in- 


tention ap (ibid, 
Appeal against the judgment and decree 
passed by Mr. Justice Gokaran Nath Misra, 


dated the 18th November, 1926. 

Bir T. B. Sapru, Messrs. A. P. Sen, Bishesh- 
war Nath Srivastavu and Salig Ram, for 
the Appellant. 

Dr S. N. Sen, Dr. J. N. Misra, Messrs. H. 
N. Misra, K. P. Misra, Ali Zaheer, Ram Bha- 
rose Lal, Raj Narain Shukla, Harish Chan- 
dra and J. Jackson, for the Respondents. 


JUDGMENT .,—This ig the plaintiff's 
appeal from a part of the decree of our 
' brother Gokaran Nath Misra, J., sitting on 
the Original Side of the Court, dated the 
18th November, 1926. 

So much of the facts as bear on the 
matter in appeal are few. Among the 
villages claimed in the suit out of which 
this appeal arises are 90 villages situate 
in the District of Bahraich which together 
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conBtitute Mahal Bhinga and form the 
"estate" of Bhinga within the meaning of 
Act I of 1809 as entered at No» 154 of List 
Land No 61 of List II of the lists prepared 
unders.8 of the Oudh Estates Act. The 
names of these villages are stated at 
Nos. 1-89 and 91 in the list' A attached to 
the plaint. ` 

The last male holder of the estate of 
Bhinga was Raja UJai Pratap Sinha Deo 
Somyaji, O. S. I. He died on the 13th July, 
1913, and had he died intestate the succes- 
sion to the estate of Bhinga would have 
been regulated by the provisions of a. 22 of 
Act Iof 1869. According to those provi- 
sions the estate of Bhinga «would have 
devolved upon his younger brother Bhaiya 
Rajendra Bahadur Sinha Deo, defendant 
No. 1, under cl. (6) of s. 22, but the Raja did 
not die intestate. 

‘In the year 1900 the Legislative Council 
of the United Provinces of A and Oudh 
passed an Act called the Oudh Settled 
Estates Act, the object of which was as 
stated in the preamble “to make better pro- 
vision for the preservation of certain estates 
and other immoveable property in Oudh.” 
Sometime in the year 1906, the precise date 
is not known, the Raja made an applica- 
tion in writing in accordance with the 
provisions ofs. 3 of the Act of 1900 to the, 
Local Government for permission to declare 
that the estate of Bhinga shall in future be 
held subject to the provisions of that Act. 
This application was not summarily reject- 
ed by the Local Government and accord- 
ingly on the 26th February, 1907, a notice 
of the application as required by a. 5 of the 
Act was ordered to be issued. The notice 
was published in the United Provinces 
Gazette of March the 2nd, 1907, Part I at 
page 152 (Er. A-1). The eppi anon made : 
under s. 3 of the Oudh Settled Estates 
Act, 1800, had made progress only so far as 
indicated above when on the 17th June, 1907, 
the Raja made his last Will wlfich was regis- 
tered on the 22nd of the same month 
(Ex. 1), On the 27th of July, 1907, the 
Raja's only son, Kunwar Mahendra Bikram 
Sinha Deo died. On the 24th of April, 1908, 
the permission applied for was granted 
under ss. 6 and 9 of the said Act and was 
published in the United Provinces Gazette 
of April 25, 1908, Part I at page 360 (Ex. 
A-2). On the 21st of May, fou, ihe Raja 
duly executed the instrument of declara- 
tion as required by s. 10 of the Act.” It was 
also registered as required by s, 11 of the 
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same Act. The declaration was also made 
irrevocable within the meaning of s. 12 and 
finally under an order of the Local Gov- 
ernment datéd the lst of August, 1908, was 
published in the United Provinces Gazette 
of September 5, 1908, Part I at page 915 
(Ex. A-3). It is agreed that the declara- 
tion relates to the whole estate of Bhinga 
as apecified in [the list A attached to the 
plaint with the exception of the 90th village 
mentioned in that list. 

The plaintiff is the widow of Kunwar 
Mehendra Vikram Sinha Deo who, ss we 
have stated above, had predeceased his 
father, the Raja. She claims title to the 
estate of Bhinga (the only subject-matter of 
the appeal às argued before us except & 
point of minor importance to which we 
will advert hereafter) on the basis of the 
devise made in her favour by the Raja 
under the Will of the 17th of June, 1907. 

There is no queetion in the case as to 
the construction of the Will. Itis agreed 
that in the events which happened since the 
making of the Will, the firat taker of the 
estate under the provisions of the Will was 
Maharani Srimati Murar Kumari Devi, the 
widow of the Raja, who died on the 30th 
April, 1926. It is also agreed that the Will 
provides for the succession of the plaintiff 
to the estate of Bhinga on the determina- 
stion of the prior estate in favour of the 
widow. . 

It will now be convenient to reproduce 
in this judgment such portions of the Will 
as are relevant to the question under con- 
sideration: s 

“T give, devise and bequeath all my said 
property and estate (subject to the payment 
of the aforesaid charges thereon) to my said 
wife Rani Srimati Murar Kumari Devi for 
and during the term of her natural life but 
so that she shall have no power under any 
circumstances by sale, alienation, mortgage 
or otherwise to dispose of er encumber the 
whole or any portion of my moveable or 
immoveable property for any period extend- 
ing beyond the term of her natural life.. ... 
KA KAKA and in default of any such 
adopted son I give, devise and bequeath my 
said property and estate to Kumar Srimati 
Krishna Kumari Devi my daughter-in-law 
tÉe wife of my only surviving son and heir 
for and during the term of her natural life 
but so that shgshall have no power under 
any circumstances by sale, alienation, mort- 

e or otherwise to dispose of or encum- 

Rar the whoks or any portion of my move- 
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able or immoveable property for any period 
extending beyond the term of her natural 
life and upon her death in def&ult of an 


“adopted son if authorised by her husband - 


to adopt & son I direob that my such pro- 
perty and estate shall descend to the person 
or persons then living who under the pro- 
visions of the said Act I of 1&69 would be 
entitled to succeed thereto on the failure or 
determination of the limitations herein- 
before contained.” 

The sole question for decision in the 
appeal is as to the validity of the devise in 
favour of the plaintiff having regard to the 
applicability and the provisions of the Oudh 
Settled Estates Act, 1900.  ' 


As against the devise in favour of the 
plaintiff, the defendants’ contention is that 
it is invalid by reason of the provisions of 
B. 18 of the Oudh Settled Estates Act, 1800. 
The plaintiffs answer to this contention is 
two-fold: (1) that the section is inapplicable 
and (2) that on a proper construction of 
8. 18 the devise in favour of the plaintiff is 
not invalid. Our brother in the trial Court 
has rejected the plaintiffs answer in its 
entirety and has accepted the defendants’ 
plea in this behalf. We are of opinion that 
n judgment of our learned brother is 
right. 


It is argued by the learned Counsel for 
the appellant that the devise in favour of 
the plaintiff being limited to her natural 
life does not contravene the terms of the 

roviso attached to s. 18 of the Oudh Settled 

states Act, 1900. Parenthetically it may 
be mentioned thatthe Oudh Settled Estates 
Act, 1900, has been re-placed by the Oudh 
Bettled Estates Aot V of 1917, but it 
has all along been agreed that in this cage 
we are not concerned with the latter Act, 
Section 18 of the Oudh Settled Estates Act, 
1900, is as follows:— : 

"(1) Notwithstanding the provisions of 
any contract or disposition to the contrary, 
every person for the time being entitled to 
a settled estate, being a male, or being a 
female who, under the ordinary law to 
which persons of her religion and tribe are 
subject, would constitute a fresh stock of: 
descent if she succeeded to the estate on an 
intestacy otherwise than as a widow, shall 
constitute a fresh stock of descent for the 
purposes of s. 22 of the Oudh Estates Act, 
1869, and on the death of such person in- 
testate the settled estate sh *ercend 
according to the provisions of that section. 
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"(2) Notwithstanding the provisions of 
any contract or disposition to the contrary, 
every person for the time being entitled to 
a settled estate who constitutes a fresh 
stock of descent according to sub-s. (1) shall 
be competent- to bequeath the same subject 
to the provisions of the Oudh Estates Act, 
1889: Provided that such person shall 
not be competent to bequeath the same 
except as an impartible estate to be held by 
one person only and according to the pro- 
visions of this Act, or to subject the same 
or the profits thereof to any demand, charge 
or encumbrance whatsoever, or to bequeath 
the same to-a stranger so as to exclude from 
succession any person poorer to any of 
the classes specified in s. 22 of the Oudh 
Estates Act, 1869." 


Before the learned trial Judge it was con- 


tended on behalf of the plaintiff that she 
was nota “stranger” but that she was a 


person belonging to the last class of the 


classes specified ing. 22 of the Oudh Estates 
Act, 1813. Before us, however, the conten- 
tion was not reiterated and it was agreed 
that the plaintiff was a “stranger” within 
the meaning of the proviso to s. 18 repro- 
duced above. 

The broad contention is that a life-estate, 
Buch as was devised in favour of the plaint- 
iff, does not, on the determination of that 
eatate, interfere with the course of succes- 
Bion provided for in s. 22 of the Oudh 
Estates Act, 1869. On-the opposite side it is 
equally broadly contended that the inter- 
vention ofa life-astate excludes from suc- 
cession the heir-at-law. We frankly admit 
that the proviso is not easy of construction, 
but, as we must construe it, the meaning 
will be made clearer, we consider, by sub- 
jecting it to a process of analysis. Accord- 
ing to the proviso the devise of a settled 
estate is invalid if it is: 

(1) Not devised as an impartible estate 
to be held by one person only and accord- 
ing to the provisions of this Act, or 

(2) made subject or the profits thereof 
are made subject to any demand, charge or 
encumbrance whatsoever, or 

(3) in favour of a stranger so as to exclude 
from succesgion any person belonging to 
any of the. classes specified in s. 22 of the 
Ondh Estates Act, 1869. 

It appears to us that the words “so as to 
exclude from succession any person beleng- 
ing to any of the classes specifled in a. 
of the Oudh Estates Act, 1869" are intended 


to define a "stranger". Accordingly, a. 
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devises is a "stranger" if he or she has no 

lace inthe line of succession prescribed 
bs cls. (1) to (11) of 8.22 of the Oudh Estates 
Act, 1869. That the plaintiff in the present 
guit is such a devisee is now admitted. We 
think that the intention of*the proviso is not 
to permit an intermediate estate, how- 
soever limited, between the death of the tes- 
tator and the succession of the heir-at-law if . 
the devisee of such an estate is nota person 
answering the description of any of the 
heirs specified in s. 22 of the Oudh Estates 
Act, 1869. We are convinced that such 
an intention is manifest from the second 
element of the proviso. A claim or demand 
on the basis of a devise for the enjoyment 
of profits of the settled estate during one's 
lifetime, is clearly forbidden by that ele- 
ment, A life estate isa higher estate than 
a right to the enjoyment of profits for life, 
if it is not the same. 

It was argued by the learned Counsel for 
the appellant that the second element of the 
proviso comes into effect only in a case 
where the estate is bequeathed to one per- 
son ‘in its entirety and the right of the 
enjoyment of the profits is by the same 
bequest given to another person which is 
not the case here. This argument ignores 
the disjunctive effect of the word “or” used 
at the beginning of the clause and would 
have us read it "and." We are unable to 
do so. For the purpose of construing the 


' proviso so as to make it yield a reasonable 


meaning consistent with the words used 
and the general policy of the legislation, 
we discover no compelling necessity of 
turning the word "or'into "and". See the 
observations of Lord Halsbury in Mersey 
Docks v. Henderson (1). 

According to sub-s. (1) “every person for 
the time being entitled:to a settled estate 
— shall constitute a fresh stock of 
descent," Obviously, a person entitled toa 
settled estate for life cannot* constitüte a 
stock of descent. But the exception made 
in the proviso, ib appeara to us, goes so far 
only as to allow a person to hold the estate 
for life under a devise if that person is not 
a “stranger”. 

The last portion of the sub-s. (1): “apf 
on the death of such person intestate the 
settled estate shall descend, aeoording to 
the provisions of 8. 22 af the Oudh Estates 
Act, 1869" sufficiently clearly supporta the 


AY ga 13 A. O. 505; 58 L. J. Q. B. 183; 5 L. 7, 
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construction of the proviso that between the 
death of the last person constituting a fresh 
stock of descent and his successor-in-in- 
heritance who also constitutes a fresh stock 
of deacent the law does not permit the in- 
tervention of a “dtranger" under a devise, 

In support of the contention adopted by 
us aid may legitimately be derived from 
the language of s. 15 of the Oudh Bettled 
Estates Act, 1900. That section provides, 
inter alia, that transfers inter vivos of the 
settled eatate.'or the profits thereof must 
come to an end with the life of the trans- 
feror. And the effect of s. 18 isto enlargethe 
“interest” of the holder of the settled estate 
to this extent only that heis empowered to 
make a devise of the whole of the estate or 
the profits thereof in favour of an heir and 
no more. 

The second point urged in support of the 
appeal is that the execution of the Raja's 
Will having preceded the declaration undér 
8. 10 of the Oudh Bettled Eetates Act, 1900, 
itis not subject to the provisions of s. 18. 
Weare of opinion that the contention has 
no substance, There can be no doubt that 
as soon as the declaration under s. 10 was 
made the estate of Bhinga acquired the 
character ofa “settled estate" within the 
meaning‘ of the Act. The description of 
the property in respectof which the devise 
was to take effect, therefore, includes the 
characteristics of “settled estate"; and as a 
Will speaks and takes effect as if it had 
been executed immediately before the death 
of the testator, unless a contrary intention 
appears, it must be held that the Raja's 
Will relates to a “settled estate” and is, 
therefore, subject to the provisions of 
8. 18. Whatever might have been theold rule 
of construction as to the date from which 
a Will is to speak and take effect that is the 
date of its execution or the date -of the 
testator’s death, the rule is now well-settled 
that itis the date of the testator’s death, 
unless a contrary intention appears. The 
rule was-enacted in s. 24 of the English 
Wills Act. (1 Victoria Oh. XXVI) It is 
also embodied in s. 77 of the Indian Succes- 
sion Act (X of 1865). Section 77 of the Act. 
ofe1865 is made applicable to all Wills of 
talegdars or their heirs by s. 19 of Act I of 
the Oudh Egtates Act, 1869. In the case of | 
Balraj Kunwas v. Jagatpal Singh (2) their 
Lordships of the Judicial Committee held 
that the'expréssion "would have succeeded" ` 


31 LA. 112;:26 A. 393; 8 C. W. N. 699: 1 A L 
J ai 7 O. Q. 248; 8 Bar. P. O. J. 639 (B.'0). . 
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in s8. 14 of the Oudh Estates Act, 1869, was 
intended to be ‘confined to persofis in the 
special line of suecession that would have 
been applicable to the particular case if the 
testator had died intestate and the death 
had occurred at the time when the succes- 
sion opened. 

The only minor matter which now re- 
mains for consideration and was urged at 
the hearing of the appeal relates to the form 
of the decree which our learned brother in 
the trial Court has made in respect of cer- 
tain houses, moveables and furniture in the 
Palace situate at Bhinga. The learned 
Judge bas held that the plaintiff is entitled. 
to a decree for possession of six houses 
situate at different places, besides thé 27 
villages in the District of Gonda. In respect 
of these houses the learned Judge has, hav- 
ing regard to the limited interest of the 
plaintiff, imposed the condition that she 
shall keep them in repairs. To this condi- 
tion objection is taken in appeal before us. 
The learned Judge has also held that the 
plaintiff has established her title to` the 
furniture and other moveable property ex- 
isting in the Palace of Bhinga and other: 
houses situate within the mahal of Bhinga, 
but instead of giving hera decree for the 
furniture and the moveables the learned 
Judge has imposed an obligation on the de- 
fendant to pay to the plaintiff a sum of 


_ Rs. 100 per mensem on account of the use 


of the furniture and other property. Objec- 
tion is taken to this form of the decree also. : 
We are of opinion that the objection must” 
be allowed both in respect of the condition: 
relating to the repairs of the houses and the 
award of Rs. 100 per mensem in lieu of 6 
decree for the possession of the furniture 
and the other moveable property. It is 
true that the plaintiff has only a life-interest 
in these houses and properties, but that: 
fact does not authorise the Court to impose 
any condition as to the manner of the enjoy- 
ment of the houses, the furniture ‘and the: 
other property. If at- any time bereafter 
the plaintiff is guilty of any act of- waste 
or of causing any injury to the interest 
of the reversioner or remainderman, the 
latter will have his remedy in law. ' We, 
therefore, direct that the condition as 
to repairs of theaix houses for which the 
plaintiff has obtained -a decree shall be 
eliminated from the decree: We further: 
direct that the order of award of Ra. 100 
per mensaeni on account of .the- use of the 
furniture and the other moveable property - 


` 
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existing im the Bhinga Palace and other 
houses situate within the mahal of Bhinga 
be removed from the decree and in lieu 
thereof we grant& decree to the plaintiff 
for the possession of the said furniture and 
the property. 

No other point was argued in the appeal. 
On the grounds stated above we dismiss 
this appeal except as to the minor changes 
which we have directed tobe made in the 
decree. The plaintiff will bear her own 
costs and also pay the defendants’ costs in 


appeal, 
G. H. Appeal dismissed. 


CALCUTTA HIGH COURT. 
ORIGINAL Orvin Burr No. 382 or 1926. 
November 12, 1920. 
Present:—Mr. Justice Ohotzner. 

Sri Sri KALIMATA DEBI AND ANOTHBR 
— PLAINTIFFS i 


VETSUS 
NAGENDRA NATH OBUOKERBUTTY 
AND OTHHRS—D8FANDANTS. 

Religious endowment—Bettlor heavily wndebted—Re- 
vocation of endowmont—Sutt on behalf of idol, whether 
oan be maintained by person other than ahebait. 

A suit can be tained on behalf.ofan idol only 
by the shebait and by nobody else except perhaps in a 
case where the shebarthas definitely refused to institute 
the suit. [p. 918, col. 2.] 

Where properties are dedicated to a raligious trast 
at atime when the settlor is heavily indebted and 
the dedication is made with a view to protect the 
properties covered by it from the olaims of creditors 
the dedication becomes invalid and can be revoked by 
the settlor and the trustees. [p. 918, col 1.) 

In dealing with the question whether an endow- 
ment is real or , the manner in which the pro- 
perties which are purported to be dedicated are held 
and enjoyed ig the most important point (for con- 
sideration. [p. 919, coL 2.] 

Mr. S. M. Bose (with him Messrs. B. C. 
Ghose and P. C. Ghose), for the Plaintiffs. 

Mr. P. N. Chatterjee (with him Mr. N. C. 
Chatterjee), for the Defendants, 

JUDGMENT.—This is a suit institut- 
ed by Sri Sri Kalimata Debi established at 
No. 28, Sovabazar Street, by her next friend 
Srimatt Basanta Kumari Debi and by the 
said Srimati Basanta Kumari Debi as one 
of the worshippers of the said deity for a 
declaration that the deed of revocation 
and mortgage executed by one Suresh 
Chunder Ohuckerbutty are not binding 
upon the idol. 

The facta of the case are as follows:— 

Nemai Ohunder Ohuckerbutty, who died 
in 1894 left four sons Sashi, Suresh, Nag- 
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endra and Debendra. Sashiand Debendra 
died before the Ist May, 1922, on which 
date Suresh executed a deed of trust in 
favour of himself and his brother Nagendra 
in regard to two properties, being No. 12 
Beniatolla Street and 18 Sovabazar Street. 
The deed of trust provided that Suresh 
and Nagendra should be the shebatts to 
carry on the worship of the idol and that 
Ohandi, Nagendre's son, and Gourmohan, 
Debendra's son, should also be added to 
the category of shebaits upon attainment 


On 6th June, 1923, Buresh and Nagendra, 
acting for himself and as guardian for 
Ohandi, and Bejoy, son of Suresh, as well 
as Oharubala, Debendra's wife, as guardian 
for Gourmohan, executed a deed of revoca- 
tion the effect of which was to set aside 
the deed of trust executed on the Ist May, 
1922. Thereafter, on 20th June, 1923, Suresh 
executed a mortgage in favour of the 8th 
defendant the Firm of Kodarmull-Luchmi- 
narain, which has since filed a suit on the 
mortgage and recovered a, decree. 

The defence to the suit is that the deed 
of trust in May 1923 is merely a colourable 
transaction executed in fraud of creditors 
and has, therefore, no legal or binding 
effect, and was never acted upon. It is 
further said that Suresh never actually 
divested himself of the property or of his 
beneficial interest therein and after the 
deed of settlement appropriated the rents 
and profits thereof to his own use and not 
to the worship of the idol. The defend- 
anta further plead that there was no de- 
dication of the properties and no trust was 
effectually created thereby and that neither 
of the properties became debutter pro- 
perty or the absolute property of the idol. 
It was in any event a fraudulent or colour- 
able debutter created with the ulterior 
object mentioned and thus gonstituted no 
valid endowment or dedication. The de- 
fendants further plead that the liability of 
the mortgagor was just and bona fide and 
that there was valid consideration for the 
said mortgage. They further plead that 
Srimati Basanta Kumari Debi was not 
the shebait of the idol, and has no. peus 
standi to maintain this suit, and further, 
that the idol never had apy" title in the 
properties so that no*cloud could be cast 
over it in any way. . 

The infant defendants submit, their 
interest to the protection and judgment of 
the Court. . . 
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The defendants, Nagendra, Srimati Oharn- 
bala Debi antl Nandabala Debi, have filed 
written statements and in para. 2 they 
say thatsometime before the deed of trust 
Suresh became ,involved in debts and 
closed his business, whereupon his credi- 
tors began to press him and in order to 
appease them Suresh proposed to these 
defendants that they should execute along 
with him a deed purporting to revoke the 
deed of dedication and it was on account 
of the importunate requests of Suresh that 
these defendants were prevailed upon to 
execute the deed of revocation and they say 
they had no isfdependent advice at the time 
but acted entirely on the representation 
made by Suresh without caring to read, 
understand or appreciate the nature and 
effect thereof. 


The following issues were framed:— 

(1) Was there any valid dedication of the 
properties in suit to plaintiff No. 1? 

. (2) Were the properties treated as abso- 
lute debutter properties of the idols? 

(3) Is the suit maintainable by either of 
the plaintiffs? 

ı (4) Is the deed of revocation void? 
= (5) Is the mortgage in favour of defendant 
No 8 void? eot 

(6) What reliefs, if any, are the plaintiffs 
or either of them entitled to? 

I will deal with the third issue first as 
it relates to the maintainability of the 
suit. 

As I have said, the plaintiffe are the 
jdol‘and Srimati Basanta Kumari Debi, 
who is the widow of Nemai OChunder 
Chuckerbutty. The argument of the learn- 
ed Counsel for the plaintiff is that the idol 
is a juristic person and is, therefore, com- 
petent to sue and to be sued and though 
. in the ordinary way the shebait is the 

roper person to represent the idol in any 
° ditigatton, in the present case Nagendra, 

ho is the only surviving shebait, is not 
in a position to maintain the suit. There- 
fore, Srimati Basanta Kumani Debi, who 
ja a worshipper of the idol is the proper 
person. 


Op behalf of the defence it has been 
contended that the only person who can 
represent the idolin any litigation is the 
shebait. Basanta wae not appointed a 
shebait under the deed of trust, and so 
far from Nagendra not being ina position 
to maintain the suit, he admits in hia ex- 
amination that. he has been acting as 
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&hebait and has done what the shebait 
is required to do according to the teneta of 
Hindu Law. Unless, therefore, it is shown 
that Nagendra is unwilling to maintain 
the suit, no one else can do 80. 

The right of an idol to maintain a suit 
through its shebatt is indisputable. In the 
ease of Jagadindra Nath Roy v. Hemanta 
Kumari Debt (1) the head note says:— 

“Although an idol may be regarded as 
a juridical person capable as such of hold- 
ing property, especially where the dedica- 
completest character, yet 
the possession and management of the de-- 
dicated property with the right to sue in 
repect of it are vested in the shebait." 

At page 210* the following passage oc- 
curs:— | 

"But assuming the religious dedication 
to have been of the strictest character, 
it still remains that the possession and 
management of the dedicated property 
belong to the shebait. And this carries 
with it the right to bring whatever suits 
are necessary for the protection of the 
property. Every such right of suit is veet- 
ed in the shebait, not in the idol.” 

In the case of Pramatha Nath Mullick v. 
Pradyumna Kumar Mullick (2) the follow- 
ing passage occurs at page 251]:— 

“Tt mnst be remembered in regard to 
this branch of the law that the duties of 
piety from the time of the consecration of 
the idol are duties to something existing, 
which, though symbolising the-Divinity, 
has in the eyeof the law a status as a 
separate persona. The position and rights 
of the deity, must, in order to work this 
oat both in regard toits preservation, its 
maintenance and the services to be per- 
formed, be in the charge of a human being, 
Accordingly he is the shebatt, custodian of 
the idol and the Manager of its estate,” 

It would appear, therefore, that the 
proper person to have instituted the suit 
was the shebait and nobody else. Had 
the position been that Nagendra in his 
capacity of shebait had definitely declined 
to institute the suit, it might perhaps 
have been open to Basanta as the next 


(1) 31 A. 208; 32 O. 129; 8 O. W.N. 808; 6 Bom. 
L .J 698 (P.O). 


809; 3 Pat L R. 315 (P. O.) 
“Page of 31 1. A.A : 
+Page of 52 I. A—[Ed] 
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friend of the idol to have taken his place 
but in the absence of any such refusal it 
seems to me that neither Basanta nor the 
a are competent. The suit is, therefore, 


_ I now proceed to consider the other 
issues. The deed of trustas it stands is 
undoubtedly avalid deed. Underit Suresh 
divested himself of his title in favour of 
the trustees and the trustees are himself 
and his brother Nagendra. Prima facie, 
therefore, the deed would constitute a valid 
endowment and no onecould impeach it 
unless it were shown that it was executed 
in fraud of creditors. Now in the present 
case there is clear evidence that in May 
1922 Suresh was heavily indebted. Two 
brothers have given evidence in Court to- 
day and from the evidence of the broker 
Balkissen who deals in hundis, it appears 
that hundis drawn by Suresh to the ex- 
tent of Rs. 33,800 were in existence in 
May 1922, some of which would mature in 
that month and others a little later on. 
Learned Counsel for the plaintiff has con- 
tended that some of these have been paid 
off. Very likely that is trae but the fact 
remains that on the particular sdate when 
the deed of trust was executed Suresh 
had a very large sum of money outstanding 
and had subsequently torenew the hundis. 
The result that inevitably followed was 
that a year orso later Suresh had to be 
declared an insolvent. Mr. J.N. Bose of 
the Firm of Messrs. B. N. Bose & Co. 
Solicitors, says that a composition was come 
to between Suresh and his partner Satya 
Oharan Sur and the creditors, and under 
it Suresh agreed to pay a certain propor- 
tion of the debts which the creditors agreed 
to accept. Mr. Bose says that he paid 
them a sum of Rs. 76,000 on Suresh's 
account, the total amount of debts being 
about 1} lakhs. There is, therefore, in my 
judgment, no room for doubt that at the 
time when the deed of trust was executed 
Suresh was in serious financial embarrass- 
ment and that he resorted to this device in 
‘the hope of saving the properties from his 
ereditora. 

Now it is well-established that if the 
settlor is in debt at the time when he 
makes a dedication of the character de- 
scribed, the dedication becomes invalid. 


In Ram Chandra Mukerjee v. Ranjit Singh 
(3) it was said at page 249*: 
3) 37 C. 243; 4 O. W. N. 405; 14 Ind. Dso, (x. a) 160, 
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"We are of opinion that the Ist conten- ' 
tion is entitled to succeed on the ground : 
ae that the dedication was nominal and 
colourable only, made with g view to pro- 
tect the property covered by it against the 

claims of the creditors.” 

At page 251* the following passage ap- 
pears:— 

“In dealing with the question whether 
an endowment is real or nominal only, 
the manner in which the dedicated pro- 
perty is held and enjoyed is the most im- 
portant point for consideration. Now in the 
present case there is no sufflcifnt and re- 
lisble evidence to show how, during the 
few months for which the donor lived after 
the dedication, the income of the properties 
in dispute was spent; nor is there any such 
evidence in respect of any period sub- 
sequent to'his death." 

n the present case there is no satisfac- 
tory evidence to show how the income of 
the properties was spent. All that the evi- 
dence shows is that the idol which is an 
old family idol remained where it was, that 
the pujari continued to receive the monthly 
stipend of Rs. 2 which he had always receiv- 
edand that aBaringe varying from annas 4 to 
annas 8 continued to be made by outsiders 
to the deity &nd were presumably appro- 
priated as in former years by the pujari, 
It is true that arate bill has been produc- 
ed to show that there was a mutation of 
names but that is a mere clerical piece 
of work and it does not seem to be aufflci- 
ent to show that the income of the property 
was devoted to the worship and mainte- 
nance of the idol ao as to divest the transac- 
tion from the suspicion that it was merely 
a colourable one. 

The néxt point to be considered is, what 
the effect of the deed of revocation is, 
On the face of it all the parties interest- 
ed in the deed of trust joinéd in revok- 
ing it. The motive for the revocation is 
obvious, If the dedicated property waa 
inaccessible to his many creditors, Suresh 
would have found himself in an even more 
hopeless position and there can, in m 
judgment be no doubt that he prevails 
upon his brothers Nagen and sister-in- 
law Oharubala to become signatories to 
the document simply »to hefp him out of 
the difficulty. Nagendra in his eyidence 
in the box pretended that he did not 
know whathe was signing and that hig 
brother was so insistent that he was quite 
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content to.puthis signature to the docu- 
ment without reading it. Nagen, according 


to his own account, is a man of affairs and 
it is merely childish for him to make a 
statement of that kind. In point of fact 
the statement is false and has been con- 
olusively proved to be false by the evi- 
dence of the witness Dr. Sailendra Nath 
Ghose who is Mr. J. N. Bose’s assistant 
and a Pleader of the Alipore Court who 
swears that he read and explained the 
whole document to Nagendra as well as 
to the lady before they affixed their sig- 
natures, 

I would, therefore, answer the issues 
by saying that the dedication to the idol 
was valid in ita inception but there was 
nothing to prevent the trustees from revok- 
ing it. The deed of revocation is a valid 
document. The mortgagein fayour of the 
8th defendant was executed for considera- 
tion and it is valid and binding. 

I answer the issues accordingly. 

The result, therefore, is that the suit fails 
ane kah be dismissed with costs on scale 

o. 


z.K. Suit dismissed, 


LAHORE HIGH COURT. 
Snoonp CIVIL ApPPMAL No. 484 oF 1926. 
Ootober 21, 1926. 

Present :—Mr. Justice Addison. 
KISHNA—PLAInTIFF—APPBLLANT 
versus 
WARYAMAN AND OTHHES—DEFBNDANTS 
— HR HB8PONDHNTB. 

M P. 0. (Act P spills Gouri 0. XIII, rr. 4, &—Docu- 

ment, proof of—Appellate ourt, w hether can rely on 
document not properly exh 

An Appellate Court is not ee iad to baseits deci- 


gion an. esr a one D t in bya pariy: to thie Buit with 
a list but whi ig not gfterwa referred to in 


the trial Court and which is MEE by it mechani- 
cally and withoutany reason. 

econd appeal from the decree of the 
District Judge, Ludhiana, dated the 7th 
November, 1985 reversing that of the Sub- 


Judge, Second Class, Ludhiana, dated the 
28nd J uly, 1925. 
. Dr. Nang Lal, for the Appellant, 


Mr. J.G. Sêhi, for the Respondenta. 

JUDGMENT.—The plaintiff and de- 
fendants are collaterala of one Naraina 
who «died while the latter have taken pog- 
session of his land. The plaintff has sued 
for a ope-thirtl share of this land, The 
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defendants denied that the lfnd was an- 
cestral and further contended that the Will 
was valid as they had rendered gervice to 
the deceased. The issues framed were:-— 

(1) Was the Will declared to be valid and 
binding and is the point res judicata against 
the plaintiff? 

(2) Did Naraina make the Will in favour 
of the defendants and is it valid? 

3) Is the property in suit ancestral ? 

he Sab-Judge found the property to be 
ancestral and held that the previous cases 
did not make the question of execution of 
the Will res judicata, He further held that 
there was absolutely no proof that the de- 
fendants rendered any service to the testa- 
tor. Fur this reason hecould not will away 
his ancestral land. The suit was accord- 
ingly decreed. 

n appeal a copy of a document Ex, D-2 
was Sa ee to the notice of the learned 
District Judge. It showed that some 8 
bighas pukhta ofland had been purchased 
by Naraina. Relying on this document the 
District Judge held that all the land could 
not have been ancestral and, therefore, it 
must be taken that it was all non-ancestral. 
He then went on further to find that though 
there wasno evidence on the record 88 
regards services rendered by the defendanta 
to the deceased yet the fact that this was 
mentioned in the document itself coupled 
with the circumstances of the case was 
sufficient to establish that service had been 
rendered. For both reasons he accepted 
the appeal and dismissed the suit. 

On second appeal it was argued before 
me that Ex. D-2 was not admissible in 
evidence. This would have been a good 
objection to take before the District Judge 
who has not stated that the appellant did so 
before him. What seems to have happen- 
ed was that a copy of a registered sale- 
deed was putin by the defendants in the 
suit: with a list and that it was never after- 
wards referred to in the trial Court which 
exhibited the document mechanically and 
without any reason, In the circumstances 
described, both Counsel agree that the 
course would be that this appeal should be 
&ccepted andin the interests of justice the 
whole ease sent back for re-trial de novo 


` under O. XLI, r. 23, O. P. O. I also agree, 


because, it may be quite possible forthe 
plaiotif to establish exactly the limits of 
these eight bighasand he may be even able 
toestablish that they are not included in 
the suit. 
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At thefame time, the second part of issue 
No. 2 should be amended aa at present it is 
very vague and does not mention either 
custom or the allegation that the WiH was 
valid under custom by reason of services 
having been rendered by the defendanta. 

This appeal is accordingly accepted and 
the whole case sent back for re-trial de novo 
in the light of the above remarks. The 
Oourt-fee in this Court will be refunded. 
Parties will bear their other coeta in this 
Oourt. Other coste in the cause will abide 
the event. 


Z. K. Appeal accepted. 
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CALCUTTA HIGH COURT. 
APPLIOATION FOR LBAYH TO APPRAL 
TO PRivy CouNoin No. 14 or 1926. 
November 23, 1926, 
Present:—Sir George Olause Rankin, 
Kr., Chief Justice, and Mr. Justice 


Mukerji. 
SATISH OHANDRA JOARDAR 
AND OTHBHB8BS —PLAINTIFFS—APPALLANTS 


TET81.8 
Kumar BIRENDRA NATH 
ROY BAHADUR—DB?BNDANT— 
RBSPONDANT. 

O. P.C. (Act V of 1908), a 110—Privy Council, 
ope to—Low valuation adopted by plaintsff— 

stoppel—High Court, whether can determine real 
valuation, 

The mere fact that a low valuation is putona 

laint for the purpose of Oourt-fee and consequently 
for the purpose of jurisdiction should not be allswea 
to operate as an estoppelagainst the plaintiff on the 

ueation of the value of the subject-matter of the suit 
for the purpose of an appeal to the Privy Counail. 
Where, in such a cass, the ieber valustion would not 
have meant that the trial would have had tobein a 
different Court, the High Court is entitled to detarmine 
ths real value for the of considering whether 
leave for appeal to the Council should or should 
not be granted [p 931, col 2, p. 922,coL 1] 

Application by plaintiffs for leave to ap- 
peal to Privy Council. 

Mr. Narenira Kumar Basu and Babu 
Rajendra Bhusan Bakshi, for the Appel- 
lants. : 

Mr. Sarat Chunder Bose and Baba Ja- 
tindra Mohan Choudhury,Mor the Raspond- 


ent. 
JUDGMENT. 

Rankin, C. J.—In this case two ques- 
tions arise for consideration with reference 
to the value of the subject-matter The 
judgment complained ofisa judgment of 
reversal and if the subject-matter is of the 
value of Rs. 10,000 the appellants to Eag- 
, land gre entitled to a certificate, 
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It is said first that the .appellants to 


‘England, namely, the plaintiffs are estop- 


ped from alleging that the value of the 
subject-matter amounts to Rs. 10,000. It 
appears that in this suit the valuation 
which was put upon the plaint for the pur- 
pose of Court-fee, was, apart from mesne 
profits, & valuation of some Rs. 930 only and 
it is said that the punposbaving failed 
in the first Oourt brought an appeal to 
the Oourt of the District Judge on the 
footing that the value of the subject-matter 
was under Rs. 5,000. The District Judge 
having found in their favous and the High 
Court in second appeal having been against 
them and they now being desirous of pro- 
ceeding further on &ppeal it is said that 
they are estopped because they cannot ap- 
probate and reprobate and that their action 
in taking their appeal to the Court of the 
District Judge means that they took an 
advantage on the basis that the valuation 
of the guit was much lower than what it 
ia now said to be. 

In my judgment the cases cited to us do 
not cover the present case. There are two 
cases Kristo Indro Saha v. Huromonee 
Dassee (1) and Baboo Lekhraj Roy v Kan- 
hya Singh (2). The case at page 317 does 
not, in my judgment, touch the point at 
all. The case at page 84 is an authority 
for this—and so far as I can see only for 
this—that where a defendant took an ad- 
vantage by accepting a high valuation 
and proceeded to appeal to the High Court 
direct, he could not afterwards allege that 
the real value was lower when the plaint- 
iff ‘wanted to go to the Privy Council. 
For this purpose, the view of the law ap- 
pears to be that, foran appellant to pro- 
ceed toa higher Oourt immediately is to 
take an advantage butitis not, so far as 
I know, to be found anywhere laid down 
that to proceed to a lower *Oourt and take 
a chance of what the lower Oourt would 
do is to take an advantage. It has, in my 
short experience, been generally accepted 
in this Oourt that the mere fact that a 
low valuation is put on a plaint for the 
purpose of Oourt-fee and consequently*for 
the purpose of jurisdiction should not be 
allowed to operate as estoppel against the 
plaintiff on the quegtion df value for the 
purpose of Privy Oouncil appeals, There 
is perhaps a good deal to be gaid in favour 
of such & rule being introduced but there 


DILAH 3 Bar. P. O. J. S11 (P. 0). 
IL A. 317; 3 Bar. P, C. J, 373 o» 
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is a great deal*to be said against such a 
rule being introduced by judicial decision. 
The cases Hari Mohan Miseer v. Surendra 
Narain Singh (3) and Basanta Kumar Roy 
v. Secretary of State for India (4) seem 
to me to take the matter no further than 
I have said and I amof opinion that we 
are entitled to go into the real value for 
the purpose of considering whether a cer- 
tificate should be granted. This is not a 
case in which the higher valuation would 
have meant that the trial would have had 
to bein a different Oourt. I reserve my 
opinion as to such a case. 

It appears that the suit as framed asked 
for vacant possession by ejecting the de- 
fendants. It appears further that the ap- 
peal which succeeded in this Court was 
an appeal from a deoree of the District 
Judge which in its final form granted that 
very prayer, namely, khas possession by 
ejecting the defendants. 

The learned Subordinate Judge to whom 
this matter of valuation was referred has 
dealt with the matter on the basis that 
whatever happens in this suit the plaintiffs 
cannot really get vacant possession by 
ejecting the defendants. He has taken it 
to be a fact that tenants have been settl- 
ed upon this land in a way that binds the 
plaintiffs and that, therefore, one has to 
allow merely the value that the plaintiffs 
will be likely to make out of this land by 
taking rent from persons who are already 
established on the land. In that way the 
learned Subordinate Judge prefers to deal 
with the matter on a rental basis. He has 
alao dealt with the matter from the point 
of view of the value of the produce of the 
land. He finds in the end that as regards 
the claim for mesne profits the plaintiffs’ 
case now is represented by a produce value 
of Rs..6,552 on the basis that the gross 
value of the yield is Rs. 6 a bigha, that 
the net value which the plaintiffs could 
make would be at Rs. 3 and that the plaint- 
ifls in that way can make outa claim for 
mesne profits at Rs. 6,552. It follows, 
therefore, that if it can be shown that the 
valfe of the land itself apart from mesne 
profits is as much as Rs, 3,448 the plaint- 
iffPa have made out their right to a certi- 
ficate. The lefrned Judge says that the 
value is pnly Re. 3,286 and he does that 
by taking general evidence of witnesses 
some of whom gave one figure and some 

(3,210.30. œ 

(4) 6 Ind. Gas. 702; 14 O. W. N. 872. 
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another. It is objected that they were 
speaking not really of the value of the land 
at all but were speaking merely of the 
rates that appear in documents which show 
sales of tenants’ right and it must be very 
evident that itis impossible to arrive at 
any degree of exactness upon the evidence 
which was before the learned Subordinate 


"Judge. 


Looking atthe whole matter I am satis- 
fled that the learned Subordinate Judge 
in this case has adopted an estimate which 
is distinetly conservative. I cannot help 
noticing that for 146 bighas at Ra. 3 a bigha 
at 12 years’ purchases only, a figure would 
be obtained of Rs. 5,256 and looking at 
the form of the plaintiffs’ suit, the form of 
the decres which was obtained from the 
District Judge and to the materials in the 
very careful report of the Subordinate 
Judge I am satisfied that we are not over- 
estimating the value of the plaintiffs’ claim 
if we say that it is Rs. 10,000. 

For these reasons I think that this case 
must be treated as one where a certificate 
must issué that the case is a fit one for 
appeal to His Majesty in Oouncil under s. 
110 of the Code. 

We make no order as to costs on either 
side whether in this application or in the 
proceedings beforethe Subordinate Judge. 

Z. K. 

Leave granted. 


LAHORE HIGH COURT. 
BSzooND OrvıL Arpaat No. 1393 of 1920. 
October 8, 1928. ' 
Present:—Mr. Justice Campbell. 
LAL DIN AND oT82828 —DHFANDANTS 
— ÁPPELLANTS 
versus 
ABDUL GHANI AND ANOTHBR— 
PrAINTIFP&— HR SSPONDBNTS. 
Pleadings and practice—Failure of plaintiff to 


establish case put forward $n pleads court, whether 
can make out new case for plainityf. 
Where ina suit for injunctión relating to a specific 


right of easement, the plaintiff fails to prove the 
right put forward by him, the suit must be dismissed 
and the Court has no power to make out a new 
case for him and to grant him relief on the basis of 
Buch a case. : 

Second appeal from the decree of the Dis- 


trict Judge, Rawalpindi, dated the Sth March, 
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1926, confirming that of the Sub-Judge, 
Fourth Olass, Rawalpindi, dated the 17th 
August, 1925. 

Dr. Nand Lal, for the Appellants. 

Mr. Aziz Ahmed, for the Respondents. 

JUDGMENT. .—Thesuit was by Hayat 
for a permanent injunction against Lal 
Din and Gaman requiring them to demolish 
a wall built in front of the plaintiff's 
door and to allow the plaintiff his former 
facilities for entrance by the door. The 
allegation of the plaint was that the plaint- 
iff for 30 years had used the way marked 
OD on the plan Er. X to enter his 
house marked M by the door marked A, and 
that the defendant had closed this mean 
-of entry by erecting a wall immediatély 
infront of the door A. 

The trial Court found that the land on 
which the wall was constructed belonged 
to the defendants, and that the plaintiff 
had proved noright of easement in respect 
of the ground over which he alleged his 
right of passage: The Court held that the 
plaintiff was not entitled to the injunction 
asked for in the plaint, but on the strength 
ofa statement made by one of the witnesses 
Sultan that formerly the plaintiff hada 
door at the point marked P on the plan 
X and had closed it up 8 or 9 years before 
the suit on opening the door at A, the Oourt 
held that the plaintiff should be allowed 
to.open afresh door at Pas an easement 
of necessity. The plaintiff was given a 
decree for an injunction that the defendants 
should not prohibitthe plaintiff, going to 
his house along O D to the width of & 
feet up tothe point P, and should not 
interfere with the opening ofa new door 
at the point P, and it was ordered farther 
that the plaintiff should close his present 
door at A. 

This decree was upheld on appeal by the 
District Oourt. On second appeal it ia 
objected that the Oourt should not have 
enteredinto the question of another door 
for the plaintiff, and should merely have 
dismissed the suit, when he failed to 
establish the claim which he made, 

This contention has force. The question 
ofanother door opening on to the defend- 
ants’ land did not arise ont of the plead- 
ings and no decree should be passed in 
respect of it. The plaintiff should be left 
to take what steps he may desire to take 
to provide himself with another entrance, 
and if a question relating to a new 
entrance should come before a Oourt here- 
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after, it will be decided on itzown peculiar 
merits. The plaintiff asked for nothing in 
his plaint except an injunction regarding 
the wall and the door at,À, and when he” 
failed inrespect of these matters, the suit 
should have been dismissed without any 
further order being passed. 

I accept the appeal and dismissthe suit 
with costs throughout. 


Z K. Appeal accepted. 


CALCUTTA HIGH COURT. 
APPHAL FROM ORIGINAL Dsgoran No. 221 
or 1924. 

July 8, 1926. 

Present:—Bir Nalini Ranjan Ohatterjes, | 
Kr., and Mr. Justice Page. 
SEORETARY or STATE vor INDIA IN 
OOUNCIL —DBFBNDANT— 
APPRLLANT 


versus 
PURNA OHANDRA MUKHERJEE 
AND OTHBRS —PLAINTIFPS— 
RBSPONDBNTS. 

Execution of decres——Mesne pro 
bility, whether can be di 
profits, basis of calculation of. 

Where a decree declares the liability ofa saderen 
debtor for mesne profits, it is not open to the judg- 
ment-debtor in execution of the decree to raise the 

eation whether he 1s liable for mesne profits or not. 

the execution p the Oourt 


, decree for—Lia- 
in execution—Mesne 


merely to 


^ work out the original decree and all that has to 


be done is to determine the amount of mesne profits 


payable. [p. Tn col. 2.) 

Where a decree for recovery of mesne profits is 
granted akaleta person who had kept the” plaint 
unlawfully out of possession of certain lands, the 
mesne profita must be calculated on the basis of what 


the judgment-debtor might ae ordinary dem rin 
have received from the d during the that 


an Ka] t the plaintiff out of possessiop of fe « p. 935, 
00 


Appeal against the decree of the Sub- 
ere Judge, Nadia, dated the 10th July, 
1924. 

Babus Dwarka Nath Chakravarti and 
Surendra Nath Guha, for the Appellant. 

Messrs. Sarat Chandra Roy kng d 
and D. N. Bagchi, Babus Mohini Mo 
Bhattacharjee and Nilmoni Goswama, for the 
Respondents. 

JUDGMENT. — The plaintiff, is the 
purchaser of the putni interest in Ohur 
Brahmanagar Estate No. 3530 of the Nadia 
Oollectorate. That Ohur was an accretion 
to the Asli Mouga Brahmangar which origin- 
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ally belonged jo one Brada Bilas Roy, and 
passed to Soudamini Debi tbe defendant 
No. 2. Brada Bilas gavea putni ofthe Asli 
Mouza to one Tincouri Haldar, and Srinath 
' Haldar the son of Tinconri mortgaged the 
putni to one Aswiniin 1890. There wasa 
decree on the mortgage in 1912; the putni 
was sold in 1919 and purchased by the 
plaintiff Purna Ohandra Mukherjee for 
Rs. 3,502. Purna took possession of the 
property through Court on the 23rd July, 
1912. Hethen applied to the Oollector for 
settlement of the Ohur with him but that 
was refused. , 

It appears that after the Chur was formed 
it was first assessed to revenue in 1892, and 
the first settlement was given to Saudamini 
the proprietor of the original estate for six 
years up to 1898. A second settlement for 
a period of ten years was made with her 
up to 1910, Soudamini then brought a suit 
(No. 16 of 1899) for additional rent for the 
accreted land against Srinath the putnidar. 
But it was held that she was not entitled 
to getany additional rent in respect of the 
accreted land as under the putni patta 
Srinath was entitled to the entire benefit 
of the accretion. Soudaminithereupon did 
not take any further settlement, and the 
third settlement was an tjara settlement 
granted to Srinath. Srinath died in 1911 
and his sons had the unexpired term of the 
ijara. 

AG already stated, Purna in July, 1912, 
took formal possession of the property and 
then applied to the Colleotor for registration 
of his name in the place of Brinath's heirs. 
That application was rejected by the Ool- 
lector on the 5th November, 1912. At the 
same time the Collector cancelled the tjara 
of Brinath's heirs on the ground that their 
title was extinguished by the purchase of 
Purna. The Government dispossessed 


Purn£ when his application for registration. 


of his name was disallowed. 

The Suit No. 713 of 1915 was thereupon 
brought by Purna against the Secretary of 
State as the defendant No. land Soudamini 
asthe defendant No. 20n the 10th Novem- 
bar, 1915. The trial Court held that the 
plaintiff was entitled to a declaration of his 
title to the Ohur as putnidar and to recover 
possession thefeof and further to recover 
mesne profits. Theré wasan appeal against 
that decree which was dismissed. here- 
upon &he preBent application was made for 
asseasment of mesne profits. A Oommis- 
sioner was appointed and he held that 
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defendant No. l was liable to the extent of 
Rs. 6,503. The matter came up before the 
learned Subordinate Judge who was of opin- 
ion that plaintiff was entitled toa decree for 
Rs. 28,945 from defendant No. as wasilat 
up to 1324, and Rs. 4,030 from defendanta 
Nos. 1 and 2 jointly for the year 1325 and 
made a decree accordingly. 

The defendant No.1 has appealed to this 
Oourt and three questions have been dis- 
oussed before us. 

The first is whether the defendant No. 1 
is liable for mesne profits at all, It is 
contended that although the plaintiff as 
putnidar had right to the accretion, he was 
not entitled to maliki settlement from.the 
Government, and as Soudamini had refused . 
to take settlement of the Ohur, the Govern- 
ment had power to settle the land with any 
other person it liked, having regard to the 
provisions of the Settlement Regulation VII 
of 1822. The question is an important one, 
but it is unnecessary to consider in the 
present oase whether the Government was 
justified in settling the land with other 
persons. In the suit out of which these 
proceedings for mesne profits have arisen 
the Oourt held that the plaintiff was not 
only entitled to a decree for possession but 
that he was also entitled to mesne profits. 
It is pointed out that there is no express 
direction in the original decree that the 
defendant No. 1 was liable for mesne profits, 
It appears, however, from the plaint that 
mesne profits were claimed only against 
defendant No. 1, and the Court not only 
declered the plaintiff's title to the land as 
putnidar but also gave a decree for posses- 
sion and fdr mesne profits, and we do not 
think that itis open to the defendant No. 1 
now to raise the question whether he is 
liable for mesne profits. In the present 
proeeedings the Court has merely to work 
out the original decree, and all that is to 
be done is to determine the amount of 
mesne profits payable. 

The next point is what is the area for 
which the plaintiff is entitled to get mesne 
profits. The Commiasioner referred to cer- 
tain Settlement Khatians which go to show 
that the putnidar was in khas possession of 
more than three hundred bighas of land. 
Though the Commissioner refers to these 
documents, he relies upon a petition (Ex. 35 
(a)] made by Srinath to the Oollector on the 
llth March, 1913, which contained a state- 
‘ment that he was in khas possession of a 
hundred and fity bighas of land. The 
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Oommissioner based bis report upon this 
statement én preference to the Settlement 
Khatians referred to above. The learned 
Subordinate Judge proceeded upon the 
Settlement Khatians as well as other evi- 
dence showing thatthe puinidar was in 
possession of three hundred bighae of land. 
The petition Ex. 35 (a) does not appear to 
have been tendered in evidence in the 
course of the enquiry before the Commis- 
sioner. It was marked aa an exhibit by 
him only at the time of writing the report 
though it seems that it was on the record 
from before. However that may be, it 
refers to certain land which though. in one 
sense a part of Ohur Brahmanagar was to 
the south of the disputed Jands. We are, 
therefore, unable to rely on it as giving the 
correct area of the land within the disputed 
land in the khas possession of the putnidar. 
Then again, not only are there the Settle- 
ment Khatians showing the lands of the 
Chur which have been brought into culti- 
vation but there is also other evidence 
pointing to the same direction. The plaint- 
iff had to recover possession from the 
persons settled on the land by the defend- 
ant No. 1, and the lands which he recovered 
in that way exceeded three hundred bighas. 
Having regard toall the circumstances we 
are unable to hold that the learned Sub- 
ordinate Judge was wrong in the view 
which he took of the area in the khas pos- 
seasion of Srinath. 


The third question is upon what basis 
the, mesne profits should be assessed. Whe- 
ther upon the rent or the produce basis 
and if the latter, what should be taken as 
the net Prolia pens. oe 

The plaintiff in his plaint claimed the 
gum of Re. 320 only on account of mesne 
profits for the period prior to the guit. That, 
however, was claimed tentatively. 


Both the Oommissioner and the learned 
Subordinate Judge were of opinion that in 
the circumstances of this case the mesne 
pros Bhould be assessed on the produce 

asis. We think they are right. Itis true 
-that the defendant No. 1 was in possession 
by letting out the land &t cash rente, But 
we have to consider what the defendant 
No. 1 might, with ordinary diligence, have 
received from the land, So far as the plaint- 
iff Purna was concerned, he was in posses- 
sion only for a short period, but it is found 
that the former puinidar Srinath was in 
khas possesaion, - f 


SHORHTARY OF STATA FOR INDIA V PURNA OMANDRA HMUREHNRJMN, 


925 


The evidence as to whether the landa 
were actually cultivated by Srinath with 
his own ploughs is not clear but it appears 
from the evidence that he was in khas pos- 
session. The Oommissioner held that the 
price of the paddy went towards meeting 
the costs of cultivation, and that the price 
of the Kalai grown on the land represented 
the net profits. The price of the Kalai was 
taken at Rs. 10 per bigha, and the Commis- 
sioner was of opinion that half of it should 
be awarded to the plaintiff, The learned 
Subordinate Judge also has taken Rs, 10 
to he the net profit of every bigha of land, 
but he has allowed the whole od such profits 
to the plaintiff. 

As stated above, the Commissioner de- 
ducted Rs. 15 per bigha as cost of cultiva- 
tion and held that Rs. 10 was the net profits 
per bigha. But he allowed only one-half 
of it to the plaintiff on the basis of bhag. 
The learned Subordinate Judge observed 
that that was neither party's case. There 
is, however, some evidence to show that 
lands of the Ohur were let out in bhag. 
The plaintiff himself in the petition Ex. 35: 
(a) referred to above, stated that he was. 
in khas possession of 190 bighas of land by 
growing crops in bhag jote. It also appears 
that one Suresh Pathak used to cultivate . 
some portion of the land on the bhag jote 
system. Ib is true Suresh was granted 
settlement by the defendant No. 1 after the 
plaintiff had been dispossessed, and the . 
petition Ex. 35 (a) referred to the lands to. 
the South of the disputed lands though in 
the same Ohur. But they go to show that 
lands of the Chur used to be cultivated in 
bhag jote. Itis the plaintiff's case that he 
and before him Srinath cultivated 500. 
bighas. Having regard to the large area we 
think itis more likely that the lands were 
cultivated through bhag jotedars than by 
the puinidar with his own ploughs. It is- 
true that the Court below» has altowed 
Ra. 15 per bigha as coste of cultivation, bit if 
the land or portions thereof were cultivated: 
by bhag jotedars, some deduction should have. 
been made for the profits of the-bhag jotedars; . 
Ordinarily one-half which goes to the bhag 
jotedars includes his profits, but in the 
present case Rs. 15 per bigha according to 
the evidence was the.cost of. cultivation . 
alone, and did not, therefobe, include the 
profits of the bhag jatedars. if the lands 
were cultivated in ‘bhag. jote- | ENT 

Bat assuming that the, dar cubivat- 
ed the entireland with ig own ploughs 
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and that Rs. 15 was sufficient for the cost 
of cultivation, some deduction should be 
made on account of flood, drought, and 
risk of cultivation, etc. The Commissioner 
_in his report says “There is evidence on 

the record to show that there is deposit of 
sand as well as silt on the Ohur land every 
year on account of flood overflow and the 
quantity of deposit of silt varies according 
to the duration of flood water, the deposit 
of silt being greater in the year in which 
the water remains longer (tide D. H. W, 
No. 5, page 13). It has also been stated 
that the 100 bighas or so of land which were 
cultivated by Purna Babu in 1912 after he 
got possession in July were entirely over- 
flooded and no paddy could be grown on 
them (vide D. H. W. No. 2, page 4, D. H. W. 
No. 3, page 2, D. H. W. No. 4, page 2, and 
800n)" The Commissioner for the above 
reasons deducted one-fourth out of the 150 
bighas of land (which, in his opinion, was in 
the khas possession of the putnidar) on 
account of the risk of cultivation, etc. The 
learned Subordinate Judge held that 300 
bighas was in the khas possession of the 
putnidar, but he allowed no deduction on 
the above heads. It is true that he allowed 
a deduction of Rs 15 per bigha (the price 
of the paddy), and held that the plaintiff 
should get mesne profite at Re. 10 per bigha 
(the price of the Kalai), But as stated 
above Rs, 15 per bigha was the cost of culti- 
vation, so that no deduction was given on 
account of flood, drought and other risks of 
cultivation, etc. Besides it cannot be ex- 
pected that the same quantity of crops was 
raised on every bigha of land in every year. 
For all these reasons we think that one- 
fourth should be deducted from Rs. 10 per 
bigha on ‘these heads, with the result that 
the plaintiff will get Rs. 7-8 per bigha in 
respect of 300 bighas ofland found to have 
been in the khas possession of the putnidar. 

A question has been raised as to whether 
- the plaintiff should get mesne profite for 
the period from the lst April 1918 to 31st 
March, 1919, from the defendant No. 1. But 
we think for the reasons stated by the 
Oourt below that we should not interfere 
wijh the order of that Court on the pont, 

The decree of the Court below with res- 

t to the amount of mesne profits allow- 
ed on lands btkkr than the 300 bighas in 
khas possession, and Yor trees, etc. has not 
been challenged and will stand. : 

The res is that the decree of the 
Court below is varied to this extent only 
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viz, that in respect of 300 bighas of land 
found to have been in the khasepossession 
of the putnidar the plaintiff will get meaue 
profits at the rate of Rs. 7-8 per bigha 
instead of Rs. 10 per bigha allowed by the 
Court below. Subject to this variation the 
appeal is dismissed with half costs. The 
memorandum of cross-objections has not 
been properly stamped and the objections 
have not been pressed. The memorandum 
of cross-objections is accordingly rejected, 


Z. E. . Decree varied, 


ALLAHABAD HIGH COURT. 
First APPHAL Fao Onpz&R No. 32 oF 1929, 
December 21, 1928. A 
Present:—8ir Cecil Henry Walsh, Kr., 
Acting Ohief Justice, and Mr. Justice 
Banerji. 
BABU RAM—DSFaNDANT—JUDGMANT- 
DBRTOR—À PPBLLANT 


Versus 
INAMULLAH—P atntire—Duoren- 
HoLpbB&—HRHBSPONDBNT. 
JO. P. C. (Act V of 1908), O. X XI, rr. 69, 00—Exzecu- 
tion sale—A djournment—. of Court to fix hour 
of sale—Omisnon to fix, effect of—Inadequacy of 
price—Serious twrregularity—Evidence to connect in- 
chen and irregularity—Inference from  circum- 
nees, 

The omission to fix the hour of the day to which 
an execution sale is adjourned as required by the 
provisions of O. XXI, r. 09, O. P. O, is a serious 
irregularity. The hour is only of alightly less im- 
portanoe han the day and ought to clearly 
announced to the public. [p. 927, col. 1.1 

A Court cannot attribute to would-be purchasers a 
knowledge that an execution sale would take place 
atthe game hour. [ibid 

The connection between inadequate prioe and irre- 
gularity in publishing and conducting a sale may, in 
& strong and clear case, be inf from the oir- 
cumstances. [p. 927, col. 2.) 

Mahabir Pershad Singh v. Dhanukdhari Singh (1), 
relied on. 

First appeal from an order of the Sub- 
ordinate Judge, Budaun, dated the 8th of 
December, 1925. 

Mr. Panna Lal, for the Appellant. 


Mr. Harnandan Prasad, for the Respond- 


ent. 

JUDGMENT.—It is unfortunate that 
this Court should be compelled to 
interfere twice after an interval of more 
than one year with the order of the 
` Court below, but we feel that we 
have no alternative in this case and that 
there ought to be afresh sale. There are 
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. several unsatisfactory features about the 
case, Firat, the property is valued at 
Ra.1,000ein the sale proclamation, The 
judgment-debtors originally gave over 
Re. 12,000 for it. Some shops have collaps- 
ed and some buildings are obviously dilapi- 
dated. This would depreciate the value 
of the property very much, and the Judge 
in this case says ‘itcan hardly be worth 
more than half’, which would be Rs, 6,000. 
He then goes on to say that in his opinion 
the property would be worth a little more 
than Rs. 3,000. This is rather a big jump 
from Rs. 6,000 but it explains a specific 
finding by the Judge that the property 
fetched a low price and the judgment- 
debtors have suffered. The low price was 
Rs. 1,550 and, therefore, the figure in 
the sale proclamation was too low. When 
a fresh sale proclamation is issued, this 
matter ought to be carefully considered by 
the Oourt below. 

The next point is that the provisions of 
0, XXI, r. 69 were ignored. The rule dis- 
tinetly eays that the sale shall bé adjourned 
to a specified day and hour. In the ordinary 
way those are the only two important 
things to be known, after the property has 
been properly advertised by a sale pro- 
clamation. It is admitted that no hour 
was fixed on this occasion. The learned 
Judge says this isa thing which is hardly : 
ever done by the Oourts and elsewhere it 
is said ‘it is more honoured in the breach 
than in the observance’. We can only say 
that this honoured breach must stop. It is 
á very serious matter. The hour is only 
of slightly less importance than the day 
and ought to be clearly announced to ihe 
public, and we think it right to draw the 
attention of the learned Judge to this 
matter, with a view to intimating to the 
Courts below that this provision in the 
rule must be followed. Thelearned Judge 
himself attached importance in his judg- 
ment to' the hour of the adjourned sale, 
but he attributes to proposing purchasers a 
knowledge that the sale would take place 
at the same hour. Why would-be-pur- 
chaser should be supposed to know this, 
when the rule says that the hour is to be 
specified in the order of adjournment, it 
is difficult to follow, unless would-be-pur- 
chasers must be taken to know that the 
subordinate Courts invariably break the 
rules in the Oode which direct them how . 
to conduct the sales, Butin this particu- 
lar instance, if it beithe fact that the. 
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would-be-purchasers knew thaf the sale 
would take place at 12, there could hardly 
have been any body of pers®ns in Budaun 
on that day who were more surprised and 
deluded by the difference between the 
actual facts and what they were supposed 


“to know, because, although according to 


the learned Judge, by the practice of the 
Oourts the sale ought to take placeat 12, 
and everybody in Budaun ought to know 
that it would take place at 12, the Sale 
Officer did not arrive till 3. How it hap- 
pened that there were ten bidders still left 
at 3 o'clock for the sale, which every body 
knew was going to take placeat 12, isa 
matter which is left somewhat mysterious. 
But the learned Judge has not had the 
eourage of his opinions in holding that the 
appellant ought to have called the pur- 
chasers who were misled by the time of the 
sale taking place, when he himself holds 
that every body ought to have known it. 
Under the - circumstances, closely fol- 
lowing the direction contained in the deci- 
sion of the Privy Council, to which we have 
been referred, namely, Mahabir Parshad 
Singh v. Dhanukdhari Singh (1), we think 
that we, differing from the lower Court, are 
bound to draw theinference that, assuming 
that the learned Judge is right when he says 
that the property fetched a low price the 
real explanation of that low price is the 
breach of the law, and the muddle and 
misdirection to the proposing purchasers 
which was allowed to take place about sthe 
hour of the sale. . ii 
Now, without direct evidence, a strong 
clear case is required to establish the con- 
nection between the irregularity and the 
inadequate price. In our opinion, the 
circumstances in this case are strong, and 
leave no doubt as tothe proper inference 
which ought to be drawn, e are confirm- 
ed inthis view by the fact that an experienc- 
ed Judge on a previous occasiog, al- 
though for somewhat unusual reasons, 
which did not approve themselves to this 
Court, was satisfied that the sale was not 
& fair one, and ought to be set aside. 
We willleave the costs of this appeal to 
abide the result of the salein this way, if 
the price fetched is more than Rs. 1,590, 
the {judgment-debtor must have his costs 


(1) 31 O. 815; 8 O. W. N. 686 affirmed in $4 O. 709; 
11 0. W. N. 739; 6 O. L. J. 11; 9 Bom La R: 651; 3 M. 
LT. 193; 17 M. L. J. $55;14 Bor. E E. I, M L A 
164 (P. 0). : š 
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with fees on the higher iscale, “It it fetches ` 

ouly Rs. 1,559 or a smaller price, each 

party must pay his own costs of this appeal. 
A. N. 4. Appeal allowed. 


LAHORE HIGH COURT. 
Baconp CIL Aernar No, 385 oF 1926. 
Ootober 8, 1926. 
Present:—Mr. Justice Dalip Singh. 
SARDAR ALAM AND OTHARS— DHRFANDANTS 
— APPALLANTS 
VETEUS 
MOHAMMAD ALAM AND OTHBR8— 
PraINTIFFS—RBSPONDHNTS. 

Oustom—Grft in lieu of services—Gujars of Tahsil 
Kharian, District Guyrat. 

Under the Customary Law of the Punjab the onus 
to justify a gift lies on the donee; but where the 
donee is an agnate with a special association with the 
donor, and the gift is in lieu of services, the custom 
of allowing such a giftis frequently recognized 

A Gujar of Tahsil Kharian, District Gujrat, is by 
custom entitled to make & gift of his property in 
favour of one nephew to the exclusion of another 
nephew where the donee has been brought up by him 
from his infancy and the giftisin lieu of services. 

Second appeal from the decree of the Dis- 
trict Judge, Jhelum, dated the 3rd Novem- 
ber, 1925, reversing that of the Sub-Judge, 
Dinga, dated the 15th May, 1925. 

Mr. M. L. Puri, for the Appellants. 

Mr. N. C. Mehra for Mr. Devi Dial, for 


the Respondents. 


JUDGMENT.—The question to be 
decided in this appeal is whethera Gujar 
of Tahsil Kharian, District Gujrat is by 
custom entitled to make a gift of his pro- 
pertyin favour of one nephew to the exclu- 
sion of theother nephew when the donee has 
been brought up by him from infancy, 
and the gift is in lien of services. The trial 
Court dismissed the suit of the plaintiff 
asking for a declaration that the alienation 
wopld not affect his reversionary i: zits. 
The learned District Judge reversed the 
decision without giving any distinct finding 
as:to whethef the donee had been brought 
up by the donor from ‘his infancy, and whe- 
ther the gift was in lieu of services or not, I 
have been through the evidence in the case. 
It is clear that the donee was brought up 


. 
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from his infancy by the donor who had 
married his mother, and the donor being 
lame itis clear that the donee has been 
rendering him services as deposed to by the 
witnesses for the defendants. The learned 


- District Judge granted a certificate. 


It is true that the onus to justify a gift 
lies on the donee, but in Rattigan's Custom- 
ary Law, para. 59, Exception 3 it is stated 
that where the donee is an agnate witha 
special association with the donor, and the 
gift is in lieu of services, the custom of 
allowing such a gift ia frequently recognis- 
ed. In the present case the defendants 
produced two instances of such gifts, which 
had remained unchallenged, and in Sukha 
v. Amira (1) it is laid that “even in the 
case ofa gift to donee of the class above 
mentioned the assent of the heirs is neces- 
sary to a valid gift. The principle has less 
strength, that is to say, is more likely to 
be rebutted in the case of donees of these 
classes, but itis not the less an existing 
principle, because itis liable to be rebut- 
ted.” In this case bearing in mind the 
general custom and the four instances and 
Nur Hussain v, Ali. Sher (2) and Ex. D-1 
which isa case in which the onus being 
put on the donee’s contending reversioners, 
it was held that they had failed to dis- 


.charge this onus, I think it is sufficiently 


proved that such a gift is valid by custom. 
I, therefore, accept the appeal, set aside the 
decree of the learned District Judge and 
restore the decree of the trial Oourt dis- 
missing the plaintiff's suit. There will be 
no order as to costs throughout. 

Appeal accepted. 


P. R. 1893 
P. R. 1905; 88 P. L R. 1905; 30 P. W. R. 
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LAHORE HIGH COURT. 
 - ÜBIMINAL APPBAL No. 527 or 1926, 
November 12, 1926. 
- Present: —Mr. J ustice Fforde. 
OHANAN BIN GA ACOD pea 


EMPEROR — RasPoNpENT. 

Evidences Act (I of 1872), ss. 114, illus. (b), 188— 
Approver, statement of-—Corroboration. 

It isnot gafe to base a oqnviotlon upon ‚the evi- 
dence of an approver who is dedply interested in pot- 
'ting ai pon aib ty for the offence upon shoulders 
other than his own, unless there is some independent 
evidenos.to corroborate his story in material per- 
ticulars. 


Appeal from the order of the Additional 
up ne Judge, Lahore, dated the lst April, 
1926. 

Dr. Nand Lal, for the Appellant. 

Mr. Des Raj Sawhney, Public Proseentor, 
for the Respondent. 

JUDGMEN T.—The appellant and one 
Ajaib Singh have been tried under s. 302, 
Indian Penal Code, of having caused the 
‘death of Sundar and Indar Singh. The. 
' learned Sessions Judge has held that, so 

far as the death of Sundar is concerned, 

the appellant and Ajaib Singh were act- 
ing in the exercise of the right of self- 
defence, and that they did not exceed that 
right, and, accordingly, could not be held 
guilty of any offence. The learned Ses- 
_ sions Judge, however, held that Ohanan 

Singh was legally liable for the death of 

Indar Singh: I find it somewhat difficult to 

understand the exact meaning of some por- 

tions of the learned Sessions Judge's judg- 
ment. He says, for instance, in referring to 

Indar Singh’s death: "My finding, there- 

fore, is that although Ohanan Singh had 

the right of private defence, extending to 
the voluntary causing of death, that right 
was exceeded, but that it cannot be afirm- 
ed that the excess was intentional His 
offence, therefore, so far as the death, of 

Indar Singh was concerned, fell within the 

purview of s. 301, Part I, that is oulpable 

homicide not amounting to murder" In 

&n earlier portion of his judgment he 

BRyB:— 

VAs Indar Singh was trying to snatch the 
dang from Mangta, and he had already 
wielded his sangha twice, and apprehen- 
sion of grievous urt was, ot course, reason- 
able, but it is clear that Ohanan Singh in 
causing the injuriesin question exceeded 
the right of private defence, There were 
now three against one and I cannot possi- 

' ply avoid the conclusion that the raccused 


2 
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could defend himself, also his companions 


.without having recourse to the amount of 


violenoe which he employed." Then he 
goes on:—“I am, however, not prepared to 
hold that the act was maliciously exces- 
sive or vindictively unnecessary. It may 
have been brought about on account of 
the natural want of judgment, which a 
person cannot be expected to pessess at 
a moment of great excitement, or Pane 
have been brought about because of the 
exaggerated sense of danger or of the right 
out, of all roportions to the, real require- 
ment of the case.” It is hard to under- 
stand from these observations what the 
learned. Sessions Judge intended to con- 
vey as to the legal position of the appellant 
or exactly what his intention was when 
inflicting the injury which is alleged to 
have caused the death of Indar Singh. | 

The case for the Orown rests entirely 


.upon the uncorroborated evidence of Man- 


gta, the approver, who admittedly took 
part’ in the affray. The learned Sessions 


‘Judge seems to have been of: opinion that, 


because the approver produced a spear and 
a dang from a field, and because he stated 
in his evidence that the spear was used by 
Ohanan Singh, the production of the spear 
is corroboration of the approver's story. 
This is obviously unsound reasoning—he 


‘also took into consideration the facta, and 


I presume that he used it to corroborate 
the approver's story, that Ohanan Singh aa 
also Ajaib Singh, were atained with human 
blood. This, however, does not corroborate 
the approver’s story that Ohanan Singh 
was responsible for the death of Indar 
Singh. It only means that he undoubted- 
ly took partin the affray. I can find no 


. corroboration throughout the whole of the 


evidence of the approver's story that Oha- 
nan Singh used a spear which caused the 
death of Indar Bingh. In my opinion, it 
will not be safe to base a conviction upon 
the evidence of such & person as Mangta,: 
who obviously is deeply interested in put-. 
ting responsibility for this offence upon 
shoulders other than his own, unleas there 
is some independent evidence to corroborate 
his story in material particulars. - 

In these circumstances% Am driven to 
accept this appeal, t aside the eonyiction. 
and sentence, and direct that the appellant 
be released from custody. ° . 

It follows that the revision application 
must also be dismissed. 


z, X, Appeal accepted, 


* 


| yo 


CALCUTTA HIGH COURT. 
ORIMINAL Raviston No. 759 o» 1926. 
October, 29, 1926. 
Present:—Mr. Justice Ohotzner and 
Mr. Justice Duval. 
BHOLANATH HAZRA. ANDOTHBRS— 
AOOUSHD—PHTITIONBRS 


véT81.8 - 
EMPEROR-—RBsSPONDBNT. 

Or. P. C. (Act V of 1898), s. 276—J'urors, choosi: 
of—Jurors not chosen by effect of— lilegality. 

Section 276 of the Or. P. O. requires that the Jurors 
must be chosen by lot. Where, therefore, out of the 
Jurors summonéd only as many attend as are 
necessary to form the guorum under the section, 
the proper course for the Judge to follow, is to 
choose some other persons who are present as 
Jurors, to add their names to those of the Jurors who 
have attended and from the whole body to choose the 
neceasary quorum by lot to act as the Jury in the 
case 


Where out of twelve Jurors summoned in a case 
only flve attended and those were empanelled and the 
Oourt proceeded to hear and decide case; 

Held, that the provisions of g. 276 ofthe Or. P. O. 
were not complied with and that the trial was vitia 
irrespective of the fact whether any prejudice 
or had not been caused to the accused, 


' Oriminal revision against an order of 
the Seasions Judge, Burdwan, dated the 
26th June, 1926, affirming that of the 
Assistant Sessions Judge, Burdwan, dated 
the 5th May, 1926. 

Mr. N. K. Bose, Babus Probodh Chunder 
Chatterjee and Panchanan Chowdhury, for 
the Petitioners. 

Mr. Khundkar. g enuy Legal Remem- 
brancer), for the Crown. 

JUDGMENT. 

Chotznen, J.—This Rule must be 
made absolute on the first ground upon 
which it was granted, namely, that the 
trial was bad as not being in conformit 
with the provisions of 8.270, Or. P. 6. 
it appears that of the twelve Jurors sum- 
moned toattend the Sessions Court only 
five appeared, and those were empanelled as 
Jurors and heard and decided the case. 

^ Now a. 276requirea the Jurors to be chosen 
by lot and the second proviso to the section 
lays down that in case of adeficiency of the 


. persdps summoned, the number of Jurors 


required may, with the leave of the Oourt, be 
chosen from sech other persons as may be 
present. In the present case there being 
only five Jurors present and five being the 
necessary quorum fora Jury, plainly there 
were not enough Jurors present to permit of 
their being chosen. by lot. The proper course, 
ja my opinion, therefore, for the Judge to 


. 
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have followed was to make good the deficit 
by choosing some other persons who 
were present and adding their names to the 
five Jurors and from the whole body 
choosing the necessary five by lotto act 
as the Jury in the case. 

The learned Sessions Judge thinks that 
the procedure followed is a mere irregular- 
ity and as no objection was raised by the 
accused and no prejudice was caused to 
them the verdict cannot be upset. He refers 
tothe case of Empress v. Jhubboo Mahton 
(1). That decision was, however, not fol- 
lowed in the later’ case of Brojendra Lal 
Sirkar y. King-Emperor (2) wherein it was 
held that “ the irregularity was of a very 
grave and material nature inasmuch as it 
affected the proper constitution of the 
Court.” The same view was taken by the 
Allahabad High Court in the case of 
Bradshaw v. Emperor (3). 

The latest casein Government of Bengal 
v. Muchu Khan (4) does not lay down 
any different propesition of law. We are, 
therefore, of opinion that the trial is bad. 
The conviction and sentence are according 
to law upon the original charges. The 
petitioners are permitted to remain on their 
present bail pending the orders of the 
Sessions Judge. 

Duval, J.—I agree. 

Z. X. Rule made absolute, 

(1) 8 O. 739; 12 O. L. R. 33$; 6 Ind. Jur, 839; 4 
Ind. Dec. (N. x T i 


B TO. W. 


9 Ind. Oa. 378; 33 A. $85; 8 A. L. J. 183; 12 
Or, L. J. 46. 
(o 88 Ind. Cas. 407; 59 O, W. N. 652; 26 Or, LJ. 
819; A.L R, 1925 Cal. 798. 


SIND JUDICIAL COMMIS- 
SIONER'S COURT. 
ORIMINAL Mi80HLLANEOUB APPLIGATION 
No. 217 o» 1926. 

Beptember 27, 1926. 

Present:— Mr. Kincaid, J. O., and 
Mr. Barlee, A. J. C. 

Bhai GHANSHAMDAS KHATUMAL— 
PBTITIONAR' 


versus 
Tun MANAGER, ENOUMBERED 
ESTATES—Opponant. 


Estates Act ( of pe 
nus Code (Aci V of 1879), & 157—Order of arrest 


[09 I. O. 1927] — GmANBmAMDAS KHATUMAT v. MANAURB, ANGUMBHRED SefATRS, 


—Writ of habeas corpus, grant of, whether competent 
—Protection order, w can be granted—Special 
tribunal created by Act— Jurisdiction, exclusive —In- 


"When a Special ‘Tribunal, ont o 
en a i i out of the ordinary course, 
is appointed by an Act to determine questions as to 
rights which are the creation of that Act, then, except 
80 far as otherwise expressly provided or n y 
imphed, that Tribunal’s jurisdiction to determine 
those questions is exclusive. [p. 933, col. 1.) 
Bhatshankar v. Municipal Corporation of Bombay 


(1), relied upon. 

therefore: 8 person is arrested under the 
ordersof the Manager, Encumbered Retates, under 
the provisions of s. 10 of the Sind Encumbered Estates 
Act read with s.157 of the Bombay Land Revenue 
Code, the High Oourthas no jurisdiction to issue a 
mar habeas corpus under s. 491 ofthe Or. P. O. 


“An Insolvency Court also cannot, under the provi- 
sions of s. ?3 ofthe Provincial Insolvency Act, grant 
such a person an interim order of protection before 
he is adjudicated an insolvent, as he is not under 
arrest in execution of a decree of any Court for pay- 
ment of money, [p. 983, col. L] 


Application under s. 491, Or. P. O., for 
issue of writ of habeas et 

Mr. Partabrai D. Punwani, for the Peti- 
tioner, i 

Mr. T. G. Elphinston, for 
nent. 

JUDGMEN T.—The facts of this inter- 
esting application are not materially in 
dispute. A certain Ghanshamdas took a 
lease of some lands from the Manager, 
Encumbered Estates in Sind. This land 
in question was known as Jagirs Kak and 
Dambula and Khairpur Juso. Ghansham- 
.das's rent fell into arrears. In addition to 
the rent owed by himto the Manager he 
also took a loan from him of Rs. 6,000 
to start an oil engine. In April, 1926, 
Ghanshamdas gave up the lease of Jagir Kak, 
The Manager re-sold the lease of this pro- 
perty with the result that Ghanshamdas’s 
total debt reached Rs. 14,000. As Ghan- 
shamdas also owed about & lac of rupees in 
Hyderabad, where he carried on his busi- 
ness, he filed an application for insolvency 
in the Court of the First Class Sub-Judge, 
Bukkur. Thereafter he obtained on the 
7th of June, 1926, an interim protection 
order from the. learned First Olass Sub- 
Judge. On the 23rd of June, 1926, how- 
ever, the Manager of Encumbered Estates 
issued a warrant of arrest under s. 10 of 
the Sind Encumbered Estates Act and had 
Ghanshamdas arrested and put in Jail, 

- where he remained until released by an 
interim order of this Court. Ghanshamdas 
on the Sth of July, 1926, by his Pleader Mr. 
Naraindas applied to the District Court of 
Sukkur for his release under s. 5 of Act V of 


the Oppo- 


gst 


“1920 and s. 15lofthe O. P. O. The learned 


District Judge was at this time Ward 
insolvency work ofthe First Olass Sub- 
Judge who was away “on vacation. The 
learned District Judge came to the con- 
clusion that he had no power to revise the 
order of the Manager, Encumbered Estates, 
and he directed the applicant to move the 


proper authorities, 


Thereafter Ghanshamdas lodged an ap- 
peal against the Manager's order to the 
Oommissioner in Sind. This appeal was 
rejected. . 

Ghanshamdas has now approached thia 
Court and has moved it under a. 401 of the 
Or. P. ©. to issue a writ of habeas corpus 
for his release on his furnishing security 
for his appearance whenever called upon. - 

Section 491 empowers any High Court, 
whenever it thinks fit, to direct that a 
person illegally orimproperly detained in 

ublic or private custody within such 
imits be set at liberty. We have, there- 
fore, to see whether Ghanshamdas is now 
illegally or improperly detained in the 
Civil Jail under the order of the Manager 
of the Encumbered Estates. A 

To ascertain this, we must turn first of 
all to s. 10 of the Sind Encumbered 
Estates Act (XX of 1888) of the Bombay 
Oode. The section runs ss follows:— 

“The Manager, shall during the manage- 
ment of the property, have all powers 
which the owner thereof might, as such, 
have legally exercised, and shall receive 
and recover all rents, profits and other suma 
due in respect of the property under 
management, and for the purpose of re- 
covering such rents, profits and other suma 


shall have, in addition to any Wers pos- 
sessed by & jagirdar or zemindar, as the 
ease may be, all the powers dby a 


Collector under the law for the time being ° 
in force for the recovery of land revenue 
dueto Government, including the power 
conferred by s. 176 of the Bombay Land 
Revenue Code, 1879." 

Now if weturnto s. 157 of the Land, 
Revenue Code, we find that amonget the 
powers possessed by the Collector afe the 
arrest and detention of the defaulter. The 
section runs as follows :—* 

“At any time after an arrear bécomes due, 
the defaulter may be arrested and detaine 
in custody for ten days in the offfte of the 
Oollector or of a Mam r or Mahalkart, 


unlees the revenue due,togethar with the 
penalty or interest and the qoste of arrest 


. 
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and of notice of demand, if any, have issued, 
and the cost of his subsistence during de- 
tention is Booner paid." 

"If, on the expiry of ten days, the amount 
due by the defaulter is not: paid, then, if 
the Collector deems fit or on any earlier 
day, he may be sent by the Collector witha 
warrant,in the form of Schedule O, for im- 
prisonment in the Civil Jail of the District." 

It is thus clear that the powers exer- 


' cised by the Manager of the Encumber- 


ed Hetates were vested in him by law. We 
must assume that he has exercised them 
with a just disfretion because the appeal 
against his order was rejected by the Com- 
missioner in Sind, the Court of Appeal 


 &ppointed by the Legislature against the 


er's orders. Nor does it liein our 
‘power to question the acts of a Special 
ribunal acting within its jurisdiction as 
‘was laid down in the leading case of Bhai- 
Bhanker v. Municipal Corporation of Bom- 
bay (1). The learned Ohief Justice of 
Bombay, Sir Lawrence Jenkins, therein 


observed: 

“Where a Special Tribunal, out of the 
ordinary course, is appointed by an Act 
to determine questions as to rights which 
are the creation ofthat Act, then, except so 
far as otherwise expressly provided or 
necessarily implied, that Tribunal's juris- 
diction to determine those questions is ex- 
clusive." ' 


Mr. Partabrai who has argued the case 


“on behalf of Ghanshamdas with great 


ability, has contended that in view ot the 
interım order passed. by the learned First 
Olass Sub-Judge of Bukkur, the jurisdiction 


.Of the Manager was ousted. T'he learned 


Pleader specially relied upon s. 4, ol. 2 of 
the Provincial Insolvency Act (V of 1920) 
it runs as follows :—.. . 

“Subject to the provisions of this Act 
gnd, notwithstanding anything contained 
in any othér law for the time re or 
force, every such decision shall be final 
&nd binding for all purposes as between, 
on the one hand, the debtor and the debtor's 


." estate and, on the other hand, all claim- 


ants against him or it and all persons 
claiming through or under them or any of 
them Wo axe 


oes - o : 

' The learned Pleader has contended that 
the First’ Clags Sub-Judge. of Bukkur's 
interim order was binding as much against 
the Manager of*the Encumbered Estates as 


9) 3l B. 804 at P. 608; 9 Bom, L. R 417, 
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against the humblest creditor of the estate. 
Before we can decide this point, we must 
see under what section ofthe Insolvency 
Act, the learned Bub-Judge's decision was 
passed. Section 4, cl. (2) specially lays 
down that the decision of the Insolvency 
Court. shall be finaland binding subject to 
the provisions of this Act. Bat if the 
learned Sub-Judge had no power under 
the provisions of this Act to pass any 
interim protection order, it is clear that the 
decision would be neither final nor binding 
against the Manager of the Enoumbered 
Estates nor against any one else, 
. Under s. 31 of the Provincial Insolvency 
ct there is no doubt that a Court can pass 
& general protection order. But s. 31 is 
limited to insolvents in respect of whom 
an order of adjudication has been made, 
In this particular case, it is common ground 
that no order of adjudication has been 
made against Ghanshamdas. He has merely 
applied to be adjudicated an insolvent. We 
must, therefore, leave 8. 31 and turn to 4, 23. 
That section runs as follows .—. 

“At the time of making an order admit- 
ting the petition orat any subsequent time 
before adjudication, the Oourt may, if the 
debtor is under arrest or imprisonment in 
execution of the decree of any Oourt for the 
payment of (money, order his release on 
such terms as to security ap. may be reason- 
able and necessary.” 

, Nowit is clear that the condition pre- 
eedentto an order under s. 21is that the 
debtor must be under arrest or detention 
in execution of the decree of any Oourt 


for payment of money. Here, however, 


the arrest is not by an order of any Court 
in execution of a decree but by the order 
of the Manager, Encumbered Estates in 
Sind acting under the special provisions of | 
the Sind Encumbered Estates Act, Again, 
it must be bornein mind that this section 
does not authorize a Court to pass a general 
interim order but merely to release a debtor 
who is already under arrest in execution ofa 
decree.. lam fortified in this interpretation 
of the section by the decision. ofa Bench 
of this Court in Miscellaneous Appeal No. 10 
of 1923, Sanijrum Rewasing v. Emperor. 
The learned Judges of.that Bench ob- 
served :— 

“The insolvent applied for his insolvency 
and at the same time he applied for a 
protection order. The protection order was 
refused by the learned Judicial Commis- 
sioner at the same timeand onthe same 
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day, as the insolvent was adjudicated. this has Deen given to his Pleader, Mr. 
Clearly, therefore, the application for a Partabrai. 


protection order was made before the ad- 
judication. Under these circumstances, the 
appeal can be disposed of very simply. 
The only section which applies to such an ~ 
application is s, 28. Turning tos. 23 of the 
Provincial Insolvency Act, it appears that . 
there aretwo conditions precedent to the 
grant of the protection order under that 
section. Firstly, the debtor must be under 
arrest or imprisonment and secondly, 
the arrest or imprisonment must be in 
execution of the decree of a Court for the 
payment of money.” 

The learned Pleader has next argued: that 


be the order of the learned SubJudge : 


right or wrong, yet since the learned Judge 
had jurisdiction both to pass a wrong 
order as well as a right order it must 


be deemed to be valid and binding against | 


all parties until setaside. The courge open 
to the Manager, according to the learned 
Pleader, was not to disobey the order of the 
Insolvency Court but to have it set aside on 
appeal, The fallacy, as it seems to us, nnder- 
lying the learned Pleader's argument is his 
assumption that the Sub-Judge had juris- 
diction. Had the lower Court jurisdiction 
to pass the order attacked, it would have 
been binding until set aside. But our 
examination of s.23 shows that hehad no. 
jurisdiction to pass that order. Andif he 
had no jurisdiction to pass the order he had 
no jurisdiction to pass either a right or a 
wrong order. : 


The learned Pleader has further relied on 
s. 55 of the Q. P. O. Section 55 of the O. 
P. O. only refers to judgment-déebtors’ 
arrested in execution of a deoree. It has, 
therefore, no application to thematter before 
us. Nor doess. 151 take it any further. 
We arenotsatisfled that the order that we 
are asked to pass is either necessary for 
the ends of justice or to prevent the abuse 
of the process of the Court. 


After examining all the pleas advanced 
by thelegrned Pleader for the applicant, 
we do not think that he has made out any. 
case foran order under s, 491 of the Or, 
P. O. 

We, therefore, dismiss this application. 

We cancel the inierim order of release, 
passed in the app ioint o favour on the 27th 
of August and we direct him 'to present 
himself within & week before the Manager 
of the Encumbered Estates, Intimation of 


P. B. A. Application dismissed, 


—— 


CALCUTTA HIGH COURT. 

OgruiNAL-RavisroN No. 806 or 1926, 
November 20, 1928. : 

Present:—Mr. Justice Ouming and 


Mr. Justice Gregory. j 
BARADA PROSAD ROY CHOWDHURY. 
—PxriTionare e 

versus | 
Tos CORPORATION or OALOUTTA— | 
: OppostTs- Parry. i 
Caleuita Municipal Act (ITI of 1929), ss. 346, 869 
un sp, Citroen let we 
‘to remove all hute—Corporation, whether bound 


to accept notice. 
Under s. 359 of the Caloutta Municipal Act it is - 
obliga upon the Oorporation to accept a notice 
ven under that section and the owner of the bustes 
ving the notice is entitled to six months’ time allow- 
ed by the section within which he has to effect the re- 
moval of all the huts standing on the land; it is 
immaterial whether the bustes owner has already been 
prosecuted and fined for lect to out & ro- 
cushion mere ome E No doubt, it would 
open "Oorporation, if on the expiry of the 
sir months from the date of the notice ihe buta bare. 
not been removed, to revive proceedings under s. $46, 
but the Corporation is not entitled to prosecute the 
owner within aix months from the date of the notice, 
[p. 934, œL 3; p. 935, col. l] ; 

Oriminal revision against the order of 
the Presidency a Oalcutta, dated 
the 9th August, 1926. : 

Babus Sures Chandra  Talukdar and 
Jatindra Nath Sanyal, for the Petitioner. 

Babus Probodh Chandra Chatterjee and 


Gopendra Kumar Banerjee, for the Opposite 


JUDGMENT. 

-Cuming, J.— The facts of this qase ap- 
pear to be these: The petitioher is the owner 
of acertain bustee at 32 Ballygunge Ciroular 
Road, On the 13th August, 1925, a notice 
was issued on him under s, 346 of the Cal- 
cutta Municipal Act requiring him to carry 
out certain improvements in the bustee. The 
petitioner failed to comply with this nctice : 
and was fined Rs. 50 on the 10th December, 
1925, for nd to do so. Op the 16th of De-: 
cember, 1925, the petitionerserveda written 
notice on the Corporation under 8.5359 stat- 
ing that he intended to remoye all the huts 
standing on the land, The Corporation, ‘ag 


* Section 359 of the Calcutta Municip 
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e 
tar aa can be ascertained, refused io accept 
this notice. Meanwhile the petitioner had 
served notices on the tenants of this bustee 
to remove their huts, I may here note that 
it was bya letter dated the 13th January, 
1996, which was received by the petitioner 
on the 15th Januaty by which the Bustee 
Surveyor informed the petitioner that the 
Standing Committee had refused to accept 
the notice under s. 359 of the Calcutta 
Municipal Aot, About the middle of 
March the Bustee Burveyor suggested to the 
petitioner that he should take action under 
a. 527 of the Calcutta Municipal Act and 
obtain an order from the Small Oause Oourt 
to effect the improvements. The petitioner 
made an application under s. 527 before the 
Small Cause Court Judge of Sealdeh and 
obtained an order regarding the tenants to 
give him facilities for mang with the 
requisition of the Oorporation. Thetenants, 
however, when he went to get compliance 
with the requisition refused to allow him 
to carry out the works. One of these tenants 


‘was prosecuted but was discharged on the 
8th Ji 


uly 1926. 

* Meanwhile on the 18th March, 1926, pre- 
ceedings were once more taken against the 
petitioner for not having carried out the 
improvements required by the notice of the 
13th August, 1925, for the non-compliance 
with which the petitioner had once been 
convicted and fined on the 10th December, 
1925, These proceedings terminated on the 
9th of August, 1926, when the Municipal 

istrate convicted the petitioner and 
fined him Rs. 150 being at the rate of Re. 3 
a day for 50 days. . 

The petitioner then moved this Court and 
has obtained this Rule on two grounds, 
first, that the petitioner having applied for 
time under s. 359 of the Oalcutta Municipal 
Act and having taken bona fide action for 
removing all the huts on the land the pro- 
secution and conviction are bad in_law; 
secondly, that the tenants having refused 
facilities to effect the improvements and the 
petitioner having obtained an order under 
a, 527 the prosecution and conviction are 
illegal. . : 

I wil now deal with the first ws 

ct 
provides that “the owner of any land includ- 
ed ina bustes gnd bearing a separate num- 
ber in the assessmenf book may, at any 
time, whether a standard plan for the bustee 
has been “prep under this Ohapter or 
not, send a written notice to the OCorpora- 


s 
* 


cobPosimrow; dito. os L 0. 97714- 


tion that he intends to remove all the huts 
standing on such land;" and ol. (3) of this 
section runs as follows: “Such owner ahall, 
within six months after the date of such 
notice or within such further time as the 
Corporation may from time to time...remove 
all huts atanding on such land; and if he 
does not do so, the notice shall be deemed 
to be cancelled.” Mr. Talukdar contends 
on behalf of the petitioner that the Cor- 
poration is bound to accept this notice 
under. 359 and that once a notice has been 
given to the Oorporation under this section, 
the Corporation must wait for the statutory 
period of six months before taking any 
further proceedings against the bustee 
owner. Mr. Talukdar contends that the 
Ooroporation has no option but to accept the 
notice. Mr. Ohatterjee on behalf of the 
Oorporation would seem to argue that once 
there had been a prosecution and the bustes 
owner had been fined for non-compliance 
with the requisition requiring certain im- 
provements to be made in the bustee, it was 
not open to the bustee owner to make an 
application under s. 359. He further argu- 
ed that although the proceedings against 
the petitioner were instituted on the 18th 
March, 1926, no action was taken until the 
15th July, 1926, which date is more than six 
months fromthe 18th December the date 
on which the petitioner gave notise to the 
Corporation of his intention to remove all 
the huts standing on the land. 

The case would seem to turn upon whe- 
ther the Oorporation are obliged to accept 
notice given to them under 8. 359 and, 
sacondly, whether as Mr. Chatterjee con- 
tends once a bustee- owner had been fined 
for neglect to carry out an order under 
8.:348 he could or could not serve sucha 
notice on the Corporation. As we read 
8, 359 it is obligatory on the Corporation 
to accept such notice and itis not open to 
them under the section to refuse to accept 
such a notice and the owner of the bustee 
giving the notice is entitled to six months’ 
time, allowed by the section within which 
he is to effect the removal of all the huts 
standing on the land. As far as can be 
seen it is immaterial whether the bustee 
owner had already been prosecuted and 
fined for neglect to carry out a requisition 
under s. 346, he is entitled to serve a notice 
under s, 359 on the Corporation and to get 
6 months’ time allowed under that section 
for the removal of all the huts on the land, 
No doubt, it would be open to the Corporg- 
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tlon if on the expiry o! the 6 months from 
the date of the notice the huts had not 
been removed to revive once more the 
former proceedings under s. 346. The 
Corporation, therefore, were clearly not 
entitlep to prosecute the petitioner within 
six months from the 16th December, 1925. 
Mr. Ohatterjee contends that nothing had 
really been done in the matter of this pro- 
secution till the 15th July which was more 
than 6 months from the 16th December. 
We have not the order-sheet before us and 
it is impossible for us to say what orders 
were or were not passed by the Magistrate. 
It is sufficient for our purpose that the 
proceedings inst the petitioner were 
started on the 18th March that is a date 
within 6 months from the 16th December. 
Therefore, it seems to us that the Corpora- 
tion were not entitled to prosecute the 
petitioner, in the circumstances of this case, 
The conviction and sentence of the petition- 
er must be set aside, the whole proceedings 
bein ro ee The petitioner is acquitted. 
The fine, if paid, will be refunded. 
Gregory, J.—I agree. 
Z. E, Rule made absolute, 


LAHORE HIGH COURT. 
UBIMINAL APPHAL No. 1102 or 1926. 
December 15, 19206. ui 
Present:—Mr. Justice Jai Lal. 
MEHR DIN—Aoovsap—APPELLaNt 


versus 
EMPEROR —RHBSPONDBNT. 

Arma Act (XI of 1878), ss. 4,19 (f) —Penal Coda 
Act XLV of 1800), s. $5$—'Árms', meaning of— 

eapon of domestio us, whether 'arm'--Assault on 
public servant while not acting as such—O fence. 

It is the for which an implement is pri 
marily used which determines the question mhothar 
it does or does not fall within the ition of "arma" 
given in s. 4 of the Arms Act. Implements of 
ordinary domestic use like an axe ora cannot 
be brought within the purview of the definition of 
"arms" in the section by the mere fact that they 
have been ona particular occasion used as weapons 
of offence or defence [p. 936, cole. 1 & 2. 

The ression “in oo oe of as used in 
e Penal Code includes the motives which 
actuate an assault as well as the cause of such 
aseault.-[p. 930, ool 2.] 

A person who assaults & public se while the 


latter isnot acting as such, the assault bei the 
result of disappointment experienced by theo er 
in having failed to Induce the public servant to 

& particular order in his favour, is ty an 


offence under s. 353 of the Penal Code. [ibid.] 
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Appeal from the order of the Magistrate 
First Olass, exercising e ced powers 
under s, 30, Or. P. C., Lahore, dated the 
8th October, 1928, 

Mr. Prakash Chandra, for the Appellant, 

Mr. M. Sleem, Government Advocate, for 
the Respondent. - 

JUDGMENT.—The appellant, Mehr 
Din, has been convicted by Mr. Phailbus 
a Magistrate of the First Class exer- 
cising enhanced powers under s. 30, Or. 
P. C., for offences under s. 19 of the Indian 
Arms Act ands. 353, Indian Penal Code} 
and has been sentenced to three years 
rigorous imprisonment for&he former and 
two years'rigorous imprisonment for the 
latter offence. He has further been order- 
ed to execute a bond under s, 106, Or. P. 
O., in the sum of Rs, 1,000 with one surety 
to keep the peace for the period of three 
years after the expiry of his sentence. 
The undisputed facts of the case are as 
follows:— 

Mehr Din approached Mr, Ogilvie, Deputy 
Commissioner of Lahore, several times 
with an oral prayer to be put in posses- 
sion of some takia and was always inform- 
ed that the matter was one for the Civil 
Courts to decide and that the Deputy Oom- 
missioner could do nothing. He then pre- 
sented an application in writing in the 
month of May 1926 to Mr. Ogilvie con- 
taining the same prayer but received a 
similar reply. On the 13th September, 1926, 
at about 10in the morning when Mr. Ogilvie 
accompanied by Mr. Orighton, Assistant 
Commissioner and Bir Bal his chauffeur 
was about to enter the compound of his 
court-house he noticed the appellant stand- 
ing in the road blocking his way with an 
axe in his hand. Mr. Ogilvie was in his 
motor-car at the time and noticing that 
the accused assumed a threatening atti- 
tude swerved the car round and went on. 
Mehr Din, however, chased the cár and, 
therefore, Mr. Ogilvie stopped it and the 
three occupants got out of it. Bir Bal 
seized the arm in which the accused held 
the axe while Mr. Orighton seized the 
other arm and Mr. Ogilvie twisted the 
axe out of his hand after a violent attempt 
onthe part of Mehr Din to free himself. 
It also appears that duripg,this struggle 
the appellant tried to put his left hand 
into the bosom of his shirt but was unable 
to doso. He was then handed over to the 
Police and on a search being made a 
knife was found concealed ‘in his tehmat. 


dsd . 


The appellant when examinéd by the 
Magistrate stated that he merely raised 
the hatchet to Atop the car. He explained 
his conduct by stating as follows:— 

“I could not get justice from the Court. 
I had asked the Deputy Commissioner to 
get me possession of the takia. He told me 


to put in an application, I put in an applica- ` 


tion and he has not heard my petition forfive 
months. My Pir told meto either lie down 
under the car or stop it with a hatchet. The 
hatchet is my dastpanah. I stopped the 
car with my hatchet and he made me 
over to the Police." e : 

After his arrest the appellant was sent 
to the Mental Hospital, Lahore, and kept 
under the observation of Oaptain T. H. 


Thomas, Superintendent of the Hospital.- 


The opinion ofthis gentleman is that the 
appellant is on the border line of sanity 
and insanity but that he knew that what 
he did was wrong and that his action was 
liable to punishment. The Doctor haa given 
his reasons for his opinion in his evidence 
given in Court. . 

On this appeal it is contended on behalf 
of the appellant that no offence under the 
Indian Arms Act has been committed by the 
appellant. This contention is supported by 
the learned Government Advocate. The 
learned Magistrate has held that hatchets 
and knives such as were found in posses- 
sion of the appellant are found nearly in 
every household and that as they were 
carried by the accused not for a domestic 
purpose but for the purposes of offence 
or defence, therefore, they fell within the 
category of ‘arms.’ The expression 
"arma" is defined in s. 4 of the Indian 
Arms Act as follows:— 

“ ‘Arme’ " includés firearms, bayonets 
swords, daggers, spears, spear-heads, and 
bows and arrows, alsocannon and parts of 
arms,and machinery for manufacturing 
arms," «his definition is neither exhaus- 
tive norof much use for the purposes of 
this case. I take it that the view of the 
Magistrate is that the are and the knife 
found in possession of the appellant did 
not per se fall within the definition of 
‘arms’ but that they became ‘arms’ by 
virtue, of the use which the appellant 
made of them, This, in my opinion, is 
not a correct *erKerion for deciding the 
question involved. It is always the pur- 
posefor which an implement is primarily 
used which determines the ueation 
whether it does or does not fall within the 
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definition of ‘arms 'and applying this 

sest I have no hesitation in holdiag that 

the axe and the knife which have been 

found to be implements of ordinary domes- 

tic use cannot fall within the definition of 

arms by thé mere fact that they have been 

used as weapons of offence or defence. If 

the reasoning of the learned Magistrate be 

accepted as correct an ordinary lathi may; 

by virtue of the-use to which it is put, come 

within the definition of ‘an arm. I hold, ` 
therefore, that the appellant could not 

be convicted for an offence under s. 19 

(f) of the Indian Arms Act which makes - 
punishable the possession or control of 
arms in contravention of the provisions of 

the Act. e ] 
-- With regard to theconviotion under s. 353, - 
Indian Penal Code, it is contended that Mr. 

Ogilvie when he was assaulted was not 
discharging his dutiesas a public servant 
but 8. 353 covers the case of an assault 
committed on a public servant in con- 
sequence of anything done or attempted 

to be done by such person in the lawful 
discharge of his duties as such public 
servant. In the case before me Mr. Ogilvie 
was approached with a certain ‘prayer by 
the appellant in his capacity as a public 
servant and as such he expressed hia in- 
ability to accede to the prayer. It is 

admitted by the appellant that it was 

owing to Ogilvie not having heard 
his petition for five months and inorder to 
make him do so that he stopped the car 
with his hatchet in the manner already 
described under the instructions of his Pir, 
It is quite clear that the aet of the appel- 
lant was in consequence of Mr. Ogilvie's 
action in not granting his prayer. my 
opinion, the expression “in consequence of" 
88 used in s. 353, Indian Penal Code, 
ineludes the motive which actuated the 
dssault as well as the cause of such assault. 
Ihold, therefore, that the appellant has been 
rightly convicted under s. 353. 

, however, agree with the learned Govern- 
ment Advocate that the appellant's conduct 
does not deserve a severe punishment hav- 
ing regard to the evidence of Oaptain 
Thomas and the statement of the accused 
from which it would appear that originally’ 
it was not his intention to cause any injury 
to Mr. Ogilvie. Technically he was guilty 
of an assault but his object was merely to 
draw the attention of Mr, Ogilvie to his 
petition by his extraordinary conduct and 


thus to: induce him -to grant his appli, 
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cation. At the same-time aseaulta on 
public servants cannot be lightly treated 

"and having regard to all the circumstances 
of the case I consider that a sentence of 
one year's rigorous imprisonment will meet 
the ends of justice. Counsel for the appel- 
lant then contended that an order under 
8. 106; Or. P. O, could not be passed in the 
case and that in any case it was unneces- 
sarily severe. With both these contentions 
I am unable to agree. 

Taccept this appeal, set aside the con-: 
viction and sentence under the Indian- 
Arms Actand maintaining the conviction 
under e. 383, Indian Penal Code, I reduce 
the sentence to one year's rigorous im- 


risonment. The order under s. 106, Or. 
. O., is maintained. : 
2 E E Sentence reduced, 


CALCUTTA HIGH COURT. 
ORIMINAL APPHAL No. 299 oF 1926. 
August 17, 1928. 
Present:—Justice Sir George Olaus 
Rankin, KT., and Mr. Justice Duval. 
ISU SHEIKH alias YUSUF—Aocoussp— 
APPHLLANT 


vermis 
EMPEROR-—Rz8PONPBNT- 

Penal Code (Act XLV of 1880), 8 $66—Kidnapping 
and abduction —Charge for kidnapping—Convtetion 
for abduction—Legality of conviction—Misdirection of 
Jury—Giving hints to Jury. 

Notice of a charge of kidnapping for defllement 
is not 8 fair, proper or sufficient notice ofa charge 
of abduction. Where an accused ig charged with kid- 
napping only, the Judge cannot leave it to the Jury 
to convict the accused of the offence of abduction as 
distinct from kidnapping [p. 938, coL 1.1 ' 

It is & material misdirection for a Judge to put 
before the Jury mattera which are not on the record 
and matters prejudicial, at all events, on a certain 
view to the accused. [ibid. 

A charge to the Jury which does not put the 
various matters to the Jury fairly but which leaves 
broad hints that the case for the defence on certain 
particular matters ires little consideration, is 
defective. [p. 938, col. 3.] P 

Appeal against the conviction and sen- 
tence of the accused under s. 366, Indian 
Penal Code, in a trial by Jury. ` i 

Babu Debendra Narain Bhattacharjee, for 
the Appellant. 

Mr. Khondkar, Deputy Legal Remembr- 
ancer, for the Orown. 

; JUDGMENT. 

Rankin, J.—In this case the accused 
who goes by the name Yusuf has been 


ISU SHAIKH 9. HMPHROR. - . 


s 


: 037 
found guilty dnder s. 360, Indian Penal 
Oode, of having on the 26th February, 1925, 
taken partin an occurrence wlth reference 
to & girl called Pipuljau who seems to have 
been about 14 yearsofage and who had 
been married for some two years. There 
was also a charge under s. 323, Indian 
Penal Code. The prosecution story is that 
the girl with her husband's permission bad 
gone to pay a visit to her mother and 
brothers who were living in the house that 
had been her father's. The girl's husband 
lived in the same village, and itis said 
that as the mother of the girl and the 
younger brother were all sleaping in the 
same room at midnight, the accused with 
other persons came in, seized the girl, took 
her outside in the yard and made off with 
her; that she was taken from one place to 
another and was ravished and that she came 
back on the 8th March, the elder brother 
Daga havingon the 3rd March in the mean- 
time filédda complaint às to the incident. 
It appears that the proeecution was at first 
& private prosecution, but the Magistrate 
on the 17th March ordered the Police to 
make an investigation and the prosecution 
was a Police prosecution afterwards. Tt 
may be said that the girl was examined by 
& Dootor on the 23rd March. He discovered 
certain scratches on her person and he ee- 
timated them to be some 10 or 12 daya old. 
Now the charge on which the accused 
was tried was a charge of kidnapping. It 
was brought against Yusuf and two others, 
reliance being placed on a. 31 of the Code. 
It ran thus: That you in furtherance of 


‘the common intention of all kidnapped 


Pipuljan Bibi for her defilement. 
An objection to the charge has been 


. taken that it did not specifically mention 


the name of the guardian from whose 
keéping she was taken. Jt is not neces- 
sary forme tomake any pronovncement 
as to that matter, but there are thr&e ob- 
jections taken to this trial. all of which 
appear to me to be good. The first is that 
although the accused was charged with 
the offence of kidnapping only, the learned 
Judge left it tothe Jury to convict the 
accused ofthe offenceof abduction under. 
the same section, namely, 386, Indian Penal 
Oode. When the matter is looked at care- 
fully it appears that in ordér to prove the 
offence of kidnapping the prosecutton hava 
to show that the girl was taken away or 
enticed, and in that case it might well ba . 
that the accused person world rely upon 
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the fact that the guardianship could not 
be made out against him. Asregards the 
charge of abduction, however, that is, the 
charge of taking the girl by force or by 
deceitful means it seems to me that notice 
of the charge of kidnapping is not a fair, 
proper or suffitient notice of the charge of 
abduction. That it hasin the present case 
prejudiced the accused is a matter as to 
which there may be some room for differ- 
enceof opinion, But I find it very difficult 
to hold that the learned Judge could with- 
out taking proper steps to add an addi- 
tional charge and taking the usual course 
consequent upon such action leave to the 
Jury, as be has done, the question of 
abduction as distinct from kidnapping. 

The second matter which impresses me 
as a valid objection to the trial is that the 
learned Judge put before the Jury matters 
which are not on the record and matters 
prejudicial, at all events, on a certain view, 
to the accused. The learned Judge put 
it tothe Jury that there was evidence 
that after the girl returned she was taken 
by her husband and made over to the 
accused at the accused's house and the 
husband had received from the accused 

resents in consideration thereof. Mr. 

hondkar for the Crown does not contest 
that what the learned Judge put to the Jury 
is not borne out by the record as we find 
it. But he suggests that in view of the 
fact that the defence set up, among other 
things, that the acoused might have done 
the acts alleged with the husband's con- 
gent, the Judge's action in putting these 
statements to the nr could not have pre- 
judiced the accused. Iam entirely against 
that contention. In this case the outstand- 
ing fact was that the prosecution was not 
by the husband—prima facte that was an 
important point for the defence, because 
unless the husband was satisfied that the 
accuged was guilty the prosecution case 
moni be distinctly weakened —the accused 
being able to say that this is a charge 
brought against me by the mother and the 
brothers and the husband does not even 
take part in bringing it. The way in which 
the learned Judge has put it to the Jury is 
that the husband has been won over to the 
side of the accused. That may very well 
be true in {hig case. I express no opinion 
whatever as t6 that.. But it ought to have 
been left properly and fairly tothe Jury, 
and forthe lgarned Judge to put before the 
Jury°on that point that there was evidence 
D * 
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"that the case for the defence as r 
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of the girl being made over by the husband 
to the accused and of the husbgnd gettin 
presents from the accused is a most materi 
misdirection. _ 

The last ground of objection to the trial 
with which I shall deal is one which has to 
be expressed eomewhat more generally. 
But the objection broadly comes to this 
that the charge is not really a fair charge, 
It puts various matters which might nite 
well have been put fairly in a fashion which 
leaves to the Jury at all events broad ame 
TOH 
these particular matters requires but little 
consideration. The passages in which the 
learned Judge drives much too hard in 
favour of the prosecution are fairly nume- 
rous. It is quite true that he told the Jury 
at the commencement of the charge, “You 
are the sole judge of fact and not bound 
by any opinion 1 might express,” but that 
statement at the commencement is entirely 
overshadowed by the character of the 
charge which the learned Judge proceeded 
to deliver. He says: “Thismuch in any 
case may be accepted that there was hue 
and cry on the night of occurrence drawing 
these persons to Daga's house." He says 
with regard to the husband: ‘“Ouriously, 
however, the husbard is as indifferent as 
anything. This is very suspicious. Is not 
this situation consistent with the sugges- 
tion that he had been gained over by the 
accused?” He says again: “Any reason- 
able suggestion of any ill-will on her part 
or on the part of her mother and brothers? 
Is not the accused a relation of these people 
and does not the statement of the woman 
that her husband had afterwards even 
kept herin the accused's house after ac- 
cepting presenta from him speak volumes?” 
Again: “Do younotthink that the girl's 
story is corroborated in broad particulars? 
The evidence of the Medical Officer has 
been read to you and I need not tell you 
what itshows. The defence made much 
of the fact that no complaint was made 
by the brothers. The sister had been car- 
ried &way and kept concealed from place 
to place till many days afterwards and 
as such was not responsible for her bro- 
thers’ acts and omissions.” The learned 
Judge in that passage failed to notice that 
the question was not whether the girl was 
responsible for her brothers’ aots but whe- 
ther the conduct of the brothers tended to 
show that the story of the brothers and of 
the prosecution was improbab]e or untrue, 
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¿He says ngain that there is no iota of 
evidence to indicate malice ofthe family 
"against tbe accused. He states with re- 
ference to one matter that the girl was 
under a wrong impression in the circum- 
stance that it was the younger brother who 
followed. He should have left it to the 
Jury tosay what the truth was and who 
it was that they thought followed. He 


described the mother and the brother as 


discrepant in trifling matters. The ques- 
‘tion to the Jury ought fairly to have been 
put as to what was the discrepancy and 
"whether it was trifling or not. Speaking 
generally, it cannot but be said on this 
charge as was once said of the summing up 
ofa learned Judge in England that he 
found the facts for himself and left 
‘the law to the Jury. The learned 
Judge in this case has directed the Jury 
on matters of law with great care but he 
has to an extent which is very noticeable 
found the facts for himself and put the 
contested matters of fact to the Jury in a 
manner which is not at all appropriate in 
‘the summing up of a Judge to the Jury in 
trying an accused. 

For these reasons it seems to me that 
the conviction and the sentence cannot be 
allowed to stand and we must set them 
aside. It remains now to consider whe- 
ther it is proper to order the accused to be 
re-tried. Having "regard to the circum- 
Bia of the case it seems to ben 
in this case that the matter should not 
be allowed to stop where it is. In my 
judgment the correct course is to direct a 
re-trial. The trial will take 
the Sessions Judge or the Additional Ses- 
sions Judge. The fine, if paid, will be re- 
funded. 


“ The accused will continue on bail to the 
satisfaction ofthe District Magistrate unless 
the Sessions Judge thinks fit to order other- 
wise 


Duval, J.—I agree. 


CANA Re-trial ordered. 
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OUDH CHIEF COURT. 
OnrxiNAL Rarsewnon No. 68 or 1926. 
December 28, 19%. 
f Present:—Mr. Justice Misra. 
Raja BHAGWAN BAKHSH SINGH 
—APPLICANT 


` versus 
EMPEROR rarovuas BIPAT AND ormnng 
—Oprostrs Parry. 


Cr. P. C. (Act V of 1898), a. 188— i ] 
Nu ( of 1898), 8. 131 —Publie nuisance— 


by owner 
of another? —~ Offence, nature of— Penal 


of 4 
(Aet XLV of 1860), s. 268—Order under 
Or, P C a PUT Mad d 
a cohstru: and owned by th 
village hed the effect of closing the oats ct rites 
froth that village to a channel situate towards tha 
south-east of the said bandh with the result thet the 
fields of another village owned by another party had 
become water-logged and the crops over a considerable 
ane bold by a number of tenants had bean entirely 
eatro i 

Hi that the erection of the bandh 

pupue nuisanoe within the meaning p e 
e, 80 as to justify a Magistrate in gan 
order under s 133, Or. P. O.|p 941, ool 1.] 

Bharosa Patak v. Emperor (1), relied on: 

Oase reported by the Sessions Judge, 
Fyszabad, against an order of the First 
Olass Magistrate of the’ District of Sultan- 
pur, dated the 29th July, 1926, making the 
i iene! order dated the 4th August, 
1925. 


Messrs. St. G. Jackeon and Satya 
Ray, for the Applicant, ` ae 

Messrs. S. R. Misra and G. C. Sinha, for 
the Opposite-Party. 

ORDER.—This is a reference under 
8. 438 of the Or P.O. by the Sessions Jud 
of Fyzabad. The reference recommends 
that the order under a, 133, Or. P. O. passed 
by B. Murli Manoher Singh Sandal, Sub- 
Divisional Magistrate, Amethi, dated the 
29th July, 1926, confirming the previous 
order, be set aside. 

The facts are that there is a bandh known 
by the name of Dakhingaon Chilbili BandA 
in the District of Sultanpur. - The villages 
which are bounded by thisbandh on the 
north and the east are Mauza Ohilbili and 
Dakhingeon. Both the villages belong to 
the Amethi estate. Thejlands belonging to 
a village called Sewain Hemgarh which 
is owned by the remindars of that village 
and the lands belonging to the Katari estate 


_ lie towards the north and west of that bandh. 


The tenants of Sewain Hemfarh and Katari 
estate complained to fhe District Authori- 
ties of Sultanpur that the Amethi estate had 
closed the passage of wate? from «their 
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villages to a channel situate towards the 
south-east of thesaid bandh; and thus their 
fields had become water-logged and the 
crop over a considerable area had been 
entirely destroyed. The District Authorities 
tried their beat to get the matter amicably 
settled between¢he Amethi estate and the 
zemindars of Sewain Hemgarh and the Rani 
of Katari, the present proprietor of the 
Katari estate, but their efforts proved futile, 
Wo less than 16 tenants of the Katari estate 
and an equal number of tenants of village 
Sewain Hemgarh lodged a complaint that 
by this action of the Amethi estate their 
kharif crop had been entirely destroyed and 
their houses, had fallen down causing to 
them enormous amount of unbearable 
suffering and that owing to their flelds 
‘getting water-logged it was impossible for 
them to sow even therabi crop. Subse- 
quently 20 more tenants joined them in the 
complaint; and the total number of com- 
plainants thus rose to 52. The complaint 
was made in August 1924 and I regret to 
observe the long delay which owing to 
various causes, which need not be stated 
“here, occurred in deciding the case. 

On the 14th June, 1926, B. Murli Mano- 
har Sandal, Magistrate First Olass, Sultan- 
pur, passed a conditional order under s. 133, 
Or. P. Q., to the following effect:— , , 

“Considering the entire evidence on re- 
cord of which Ihave given above a precis 
of saliént points along with the reports of 
the Kanungos, the inquiry notes of the 
then Sub-Divisional Officer and the then 
Daputy Commissioner, I think that the 
bandh in question is a public nuisance as it 
is not a question of two individuals or of 
two villages but many villages and poor 
tenantry is concerned, and that the channel 
of water ia not private but of public charac- 
ter as water comes from neighbouring 
villages and flows away in its natural chan- 
nel unless obstructed. This is borne out 
by the evidence that there is very little 
water in thé cold weather, and that no 
irrigation worth the name takes place; at 
least no irrigation has been proved daring 
settlements So, for reasons mentioned 
above, I find that the claim of the second 
party is not bona fide and that there is no 
reliable evidence to support his denial of 
the existence of publie rights. So I hereby 
order that adtidh under s. 137, Or. P. O., will 
be taker." j . 

A notice was thereupon issued to the 
Amethi estat8 to show cause why the said 
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order should not be made absolute. That 
order was subsequently made absolute on 
the 29th July, 1920. ° . 
The Amethi estate took the matter in 
reviaion to the Courtof the Sessions Judge 
of Fyzabad, and the learned Judge beingof 
opinion that the matter was purely a pri- 
vate matter between the Amethi estate and 
the zemindars of Sewain Hemgarh and tha 
Katari estate and no action should have 
been taken by the Magistrate under s. 133, 
Or. P. O., has made the reference now before 


me. . 

The only point which has been argued 
before me on behalf of both sides and 
which I am called upon to decide is whe- 
ther the dispute in the present case is one 
merely of a private character or whether it 
is of a public character and whether the 
action of the Amethi estate in not making 
an opening in the said bandh to allow the 
water to flow in its natural course can be 
considered to amount to a “public nuisance" 
justifying the Oriminal Oourt to take ac- 
tion under Oh. X of the Or. P. O. which 
deals with “public nuisances.” 

I have already stated above that no less 
than 52 tenants were responsible for lodg- 
ing the complaint to the District Author- 
ities about the injury caused to their fields. 
They belonged to 4 villages and not to one 
village only. The Sub-Divisional Officer 
who went to the spot during the course 
of the inquiry noticed that the effect of the 
action of the Amethi estate was that a 
large area was covered by water and the 
whole of the place looked like a sea. A 


number of villages had become thereby 


inundated and the injury was caused to the 
entire kharif crop. The Magistrate said 
that the condition was extremely pitiable 
and immediate action appeared to him to 
be necessary to obviate the trouble and. 
the anxiety of the people residing in those 
villages. - 

"Publio nuisance” is defined in s. 208 
of the Indian Penal Oode in the following 
words :— 

“Section 268. A personis guilty of a 
public nuisance, who does any act, or is 
guilty of an illegal omission, which causes 
any common injury, danger, or annoyance 
to the public or to the people in general 
who dwell or occupy property in the vici- 
nity, or which must necessarily cause in- 
jury, obstruction, danger, or annoyance to 
persons who may have occasion to use any 
public right. 
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“A common nuisance i8 not excused on 
the ground that itcauses some convenience 
or advan e 

It is clear fromthe finding of the learn- 


ed Magistrate to justify which there is ' 


ample evidence on the record that the 
water which used to be collected in the 
neighbouring villages and which used to 
pass through a natural channel by way of 
an opening in this bandh, has now been 
stopped, resulting in the inundation ofa 
large area in that locality covering landa 
of several villages and in the destruction 
of the entire kharif crop sown in that area 
and also making it impossible to sow the 
rabi crop thereon. As stated above no less 
than 52 tenants actually complained of the 
injury caused to them. Probably there 


were many more who did not come to: 


Court to joinin the complaint.’ It, there- 


fore, appears to me to be amply clear that | 


the case is covered by s. 268 of the Indian 
Penal Code and the nuisance must be con- 


. Bidered not to be a nuisance of private 


character but one which may legitimately 
be called a “public nuisance." I am sup- 
ported in this view by a decision of the 
Allahabad High Court reported in Bharosa 
Patak v, Emperor (1). In that case there 
were three contiguous villages of which 
one lay at a lower level than the other two 
&nd the surplus: water falling on those 
two used to run off through certain chan- 
nels over the land of the third. The in- 
habitants of the third village erected a 
dam to keep the water from their lands, 
and by so doing caused flooding of and 
damage tothe lands of the other two vil- 


lages. Tudball, J., held that “the area and. 


the number of persons affected by the ac- 


' tion of the inhabitants of the third village 


was large enough to justify a Magistrate 
in treating their action as a public nui- 
sance and taking steps to abate it under s. 
133 of the Or. P. O." ., 
. I, therefore, regret to observe that I can- 
pot, in view ‘of the facts proved in the 
present case, hold that the aetion of the 
Amethi estate amounts only to a private 
nuisance and not toa public nuisance. In 
my opinion that action clearly comes with- 
in the definition of public nuisance, and 
the learned Magistrate was fully justified 
in passing the order which he did. 
Being unable to accept the recommenda- 
tion of the learned Sessions Judge, I direct 
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that the order passed by the learned Ma- 

gistrate on the 29th July, 1926, will stand 

good. I direct thatthe record be returned. 
G, A. cord returned, 


. CALCUTTA HIGH COURT. 
ORIMINAL Ravision No. 682 oF 1926. 
. September 2, 1928. 
Present:—Mr. Justice Ohotgner and 
4 Mr. Justice Duval. 
HEMENDRA RRASAD GHOSE AND 
ANOTHBR—ÀCOUSBD— PHTITIONRRS 
versus 


EMPEROR—Opposits Parry. 
Penal Code (Act XLV of 1860), s. 153-A—Promoting 
class enmtty—Maliciows 1niention —Honesiy of pur- 
inference of—Newspaper Editor's duties—News 
Dek to create bad feelings, publication of—Oriminal 
liability. 
The essence of an offence under s. 153-A, Penal 
Code, is malicious mtention. |p. 943, coL 2.] i 
Where there is no malicious intention honesty of 
purpose may be inferred. [p. 942, col. 2; p. 943, ool. 1.] 
Editor of a newspaper has certain public duties, 
one of which is to publish matters which it is to the 
public interest to be known and if he does so honestly 
he is not liable to be dealt with by a Oriminal Court, 


gives its readers in the ordi- 
nary way a legitimate and^gensible piece of news 
ee any sens to utilise ee news 
I purpose promo ~or class 
hatred, the mere fact that tho news is of ‘such a 
character that it is possible to suppose that some 
le reading it may momentarily or foolishly be 
indy to entertain unreasonable feelings towards 


.& class of people is not enough to bring it within 
ibid. 


8. 153-A, Penal Oode. 

P.K. Chakravarty v. Emperor (1), followed. 

Rule against an order of the Ohief Presi- 
dency Magistrate, Calcutta. 

Mr. NE Bose Babus Sukumar De and 
Pashupatt Ghose, for the Petitioners. j 

Mr. A.K. Bose, for the Orown. a 

JUDGMENT.—The petitioners who 
have obtained the present Rule are the 
Editor, the printer and the publisher of 
the Bengali newspaper called Dainik Basu- 
maii. On the 23rd April, 1926, an item head- 
ed ‘Telegram to the Nakhoda Mosque” was 
published in a conspicuous position at the 
top of a column. The petitipners were. 
thereupon charged before tle Ohief Pre- 
Sidency^ Magistrate with having contmitted 
an offence under: 8. 153-A of the Indian 
Penal Code. The defence taken was*that 
they published the telegram tb draw the 
attention of the authorities’ to a pjece of 
information received from a reliable source 
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“go that they might trace the persons res- 
ponsible for the disturbances and find 
Bome means of securing peace between 
the two comm'unities, The learned Chief 
Presideney Magistrate took the view that 
the publication of this telegram did not 
fall within the explanation of s. 153-A. But 
having regard to the circumstances of the 
case he came to the conclusion that it 
would be sufficient to deal with the peti- 
tioners under 8. 562 of the Or. P.O, and 
dismissed them with & warning not to 
publish romours of this nature in future 
particularly at 8 time of tension. The 
telegram in question is in these terms:— 
“Tt ia ramoured that a certain Moslem 
has sent a telegram to the Nakhoda Mosque 
from Port Louis Mauritius to the following 
effect: —‘Let the quarrel between Hindus 
and Moslems be carried on; whatever 
money will be spent, 1 will pay up on 
going. I am soon going to Oalcutta, 
Will the Imam Shaheb of the mosque 
disclose whether or not this telegram has 
come?” Now the defence taken by the 
petitioners was that this item of news was 
based upon a telegram which had been 
actually received in Calcutta from Mauritius 
and the Telegraph Officer has produced 
the original in Court. It is addressed to 
Abdulla Sindhi, Nakhoda Masjid, Jakaria 
Street, Calcutta, in these terms:— Wait, 
starting Naringa, take money for food 
Mirzapuri" and is signed by Kher Mahomed 
Sindhi. Mr. Bose who has appeared for 
the petitioners construes this message as 
meaning that the writer was shortly start- 
ing for Calcutta by the steamer Naringa 
and was bringing money with him to fead 
' Mirzapuris by which he means goondas. 
14 that is the correot interpretation of the 
meagage the question is whether the Edi- 
tor of a papbr is justified in translating it 
into the words which find expression in 
the paper. Reading the wording in the 
newspaper asa whole we think that this 
is a possible interpretation of the tele- 


am. Ep 
The next question is whether in pub- 
‘lishing & message of this kind the peti. 


i psought themselves within the 
Seon of 8. 155-4. The learned Magistrate 
has expressed his view in way:—"1t 
the accused honestly thought there was 
anything in it requiring investigation he 
could have given particulars of his in- 
formation tothe Police, I cannot see any 
honesty in this pretence of informing the 
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anthorities by quoting rumours. It is the 
obvious duty ofa paper not to give cur- 
rency to ramours at such times.” 

The Editor ofa newspaper has certain 
public duties, one of whichis to publish 
matters which it is to the publie interest 
should be known and if he does so hon- 
estly he is evidently not liable to be dealt 
with by & Oriminal Court. Section 153-A 
says that a person is liable under this 
section if he promotes or attempts to pro- 
mote feelings of enmity or hatred between 
different classes of His Majesty's subjects, 
The explanation says that it does not 
amount to an offence within the meaning 
of this section to point out without mali- 
cious intention and with an honest view 
to their removal matters which are pro- 
ducing or have a tendency to produce feel- 
ings of enmity or hatred between different 
classes of His Majesty's subjects. It is 
well-settled as Mr. Bose, the learned 
Counsel, who has appeared for the Crown, 
has stated that the essence of an offance 
under this section and aleo under s. 108 
of the Or. P. O. is malicious intention. In 
the recent case of P. K. Chakravarty v. 
Emperor (|), Rankin, J., makes the follow- 
ing observations: “In substance, my opin- 
ion. of this case" (he is referring to the 
prosecution of the paper "Forward") “is 
that the newspaper here has given ita 
readers in the ordinary way a perfeotly 
legitimate and sensible piece of news with- 
out any intention to utilize that piece of 
news for the purpose of promoting or fur- 
thering class hatred and that even if the 
news isofsuch a characier that itis pos- 
it may momentarily or foolishly be indu 
to entertain unreasonable feelings towards 
a class of other people, this is not enough 
to bring it within the mischief either of a, 
153-A of the Indian Penal Code or of s. 108 
of the Or. P. O" Applying that teet to 
the present cage we are of opinion that 
there is no indication of any such intention 
as to bring the case within the purview of 
8. 153-4. ed Oounsel for the Crown 
has contended that that is not enough but 
that the petitioners must also show that 
the publication was with an honest view 
to remove certain matters which have a 
tendency to produce feelings of enmity be. 
tween the various classes. If there is no 
malicious intention in the publication we 

9 97 Ind. Oas. 738; 30 O. W, N. 953; 44 O. Ly J, 
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. think hontsty of purpose may safely be 
inferred. Upon the faeta found in the pre- 
Bent case we are nos satisfied that the 
action taken by the Magistrate in dealing 
with the petitioners was necessary. The 
order made under 8. 562 should be vacated. 
The Rule is accordingly made absolute. 

A. N, A. Pule made absolute. 
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MADRAS HIGH COURT. 
ORIMINAL Ruavision Oasan No. 485 or 1926. 
(Oasa Rarareup No. 63 or 1926). 
November 19, 1928. 
Present:—Mr. Justice Wallace. 
In re P. R. M. K. MUHAMMAD ABDUL 
RAHIMAN MARACAYAR-—AOOUBBD. 
Or. P.C. (Act V of 1898), s. 4$8—Referenoe to High 


Cowuri—Powers of revirion—Interferencs on questions 


D os asing by a Pe 


error Court exercis- 
ing its exceptional powers of revision under the sec- 
ti 


on. 

Case referred for the orders of the High 
Oourt, under s. 438 of the Or. P. O., by the 
District istrate, Ramnad, in his letter, 
dated the 4th May, 1926. 

The Public Prosecutor, for the Urown, 

Mesers. Nugent Grant and V. L. Ethiraj, 
for the Accused. 

ORDER.-It is not the practice in this 
‘Court to interfere in revision merely be- 
cause the evidence before the lower Court 
has not been, according to the referring 
officer, properly appreciated. The law 
does not, in my view, contemplate that a 
revision case can be argued asif it were 
an appeal, on the facts and the evidence 
called to prove such facts. There must be 
.some substantial error of law to justify the 
Court exercising its exceptional powers of 
revision. None such is put forward here. 

It will be understood that I have not gone 
through the evidence, or decided that 
there are not good grounds and reliable 
evidence on which counter-petitioner may 
be called upon toshow cause against an 
order under a. 110, Or. P. O. 

The reference is discharged. 

Y. N. Y, Reference discharged. 


roperly appreciated. There must be some 
Vor of law to justify the 
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MADRAS HIGH COURT. 
ORIMINAL Raviston Oases Nos. £8 ann 76 
oF 1920. 4 
(ORIMINAL RAYISION ParirioNS Nos. 51 AND 
69 oF 1926). 
August 20, 1926, 
Present:—Mr. Justice Jackson. 
YUBAF BEG SAHIB AND orBRRS5— 
AOOUSED—-PRTITIONBRS 


versus 
Malik MAHOMED SAYAD SAHIB— 
OOMPLAINANT— RESPONDENT. 

Penal Code (XLV of 1860), s. 499, Bxupl. IV—State- 
ment of having been outcasted used with respect to 
Muhammadan, whether defamatory—OCaste, meaning of. 

It is defamatory to say without cause, that any one 
is excommunicated from caste. The fact that all 
Muhammadans are, generally speaking, of one caste does 
not make such a statement made with reference to & 
Muhammadan any the lees defamatory. 

The word ‘caste’ is not entirely confined to Hindus 
and refers to any class who keep themselves socially 
distinct or inherit exclusive privilege. 


Petition, under ss. 435 and 439 of the Or. 
P. O., 1898, praying the High Court to 
revise the judgment of the Oourt of the 
Sub-Divisional Magistrate, Ranipet, in O. 
C. No. 52 of 1925. 


Mr. A. C. Sampath I yengar, for Mesars, S. 
Srinivasa Iyengar and V.L. Ethiraj, for 
the Petitioners, 

Mr. P. Viswanatha Iyer, for the Respond- 


ent. 
The Public Prosecutor, for the Crown. 


ORDER.—The petitioners have each 
been fined Ra. 29 (twenty-five) under s. 500 
of the Indian Penal Code for defamation by 
telling a Muhammadan's co-religionists who 
were coming to the. wedding of P, W. 
No. l's daughter that he was outcasted. 

Three grounds are advanced (1) There is no 
sufficient evidence of the fact. Prosecution 
witness No. 1 swears toit and is corroborated. 

2. All the accused should rot kave been 
charged with making the statement, Pro- 
secution witmess No. 1 swore that they all 
made itand if they wished to question that 
statement they had their opportunity in 
oross-examination. 

3. It is not defamatory to say that a Mê 
hammadan is outcasted, and only Hindus 
are privileged under s. .499, api. IV. 

- It is defamatory to say with®ut cauge, that 
any one is ex-communicated. The fagt that 
all Muhammadans are, generally speaking, 
of one caste does not make it any the less 
defamatory and the word ‘caste’ is not entire-, 
ly confined to Hindus, It refers to any clasg 


- Dl 
who keep tħemselves socially distinct or 
inherit exclusive privilege. 

The petitions are dismissed. 

y. N. Y. Petitions dismissed. 


LAHORE HIGH COURT. 
ORIMINAL Ravision No. 365 or 1926. 
1 October 11, 1926. 
Present:—Mr. Justice Martineau and 
Mr. Justice Campbell 
EMPEROR Tueroves MUNICIPAL 
“COMMITTEE, PANIPAT— AocusnD 


—PETITIONSR 
* versus 
JASARAT MAL AND OTHBRH— 
RB8PONDHNTS. 
Punjab Municipal Act (III of 1911), 44. 198, 196, 
without sanct lonviction— 


199, 225—Buildy : 
: Magistrate, pee can direct that building should 
not be pulled down. E 
A Magistrate while'convioting an accused pues 
under ss, 195-199 of the the Punjab Municipal ct is 
not competent to direct that the building m respect 
of which the accused has been convicted should not 


be pulled down, as the Municipal Committee has- 


‘power under 8.195 of the Aot to issue a notice re- 
piste the building to be demolished, the remedy 
- af the person aggrieved .by the notice being to 
appeal to the Commussioner under g. 225 of the Act. 


Oase reported by the. District Magistrate, 
Karnal, with his No. 603 of 6th February, 
1926. i 
| RACTS.—The accused, in contravention 

.of the terms of the sanction granted. to 
them unders. 193 of the Punjab Munici- 
pal Act by the Panipat Municipal Oom- 
mittee erected certain projections in a 
shop built by thém. The Oommittee by 
due notice required the projections to be 
demolished. The accused disregarded the 
notice and were accordingly prosecuted by 
the Municipal Committee under 88.:195-199 
of the Punjab Municipal Aet. 

The accused, on conviction by Pandit 
' Kalyan Datt, Naib-Tahsildar, Panipat, exer- 

cising the powers of a Magistrate of the 
Third Olass in the District, were sentenced, 
by order, dated 13th February, 1925, 
under ss. 195-199 of Act III of 1911 to a 
fine of Rs. 10 each, in default to undergo 
ope week's simple imprisonment each. 
' - The fine was recovered. 
GROUNDS.—In the Magistrate's final 
. order the f&llewing words ccour:— 
“Makan naam ho chuka hai. ls ke 
banne se koi khas rukawat jalus waghaira 
men nahin hoti, is liye is ke girae jane ka 
hukam namunasib hoga...... makan badastur 
rahega.” è | 
The Words are ultra vires and are an 
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unjustifiable limitation ofthe €ommittee'a. 
rights. I recommend that they be expunged 
from the judgment. 

Mr, Ghulam Mohi-ud-Din, for the Peti- 
tioner. 

Mr. Shamair Chand, for the Respondents. 

ORDER.—We agree with the District 
Magistrate that the trial Magistrate was 


- not competent to direct that thé building 


should remain, as the Municipal Com- 
mittee had power under s. 195 of the Muni- 
cipal Act to issue & notice requiring the 
building to be demolished, the remedy of 
the persons aggrieved by the notice being 
to appeal to the Commissioner under s. 225. 
We direct that the words referred to by the 
District Magistrate be expunged. 
Z.K Order accordingly. 


MADRAS HIGH COURT. 
OriMINAL Raviston Casn No. 228 or 1926. 
(OximinaL Revision Purition No. 207 
oF 1926). 

August 13, 1926, 

Present: —Mr. Justice Jackson. ' 
K. AHMED MBERASAHLIB—OOMPLAINANT 
—PuriTIONBR ——— e 


versus 

MERE SAIL AC DUUM Lake NDENG, 

r. P. C. (Act I , 3 —A 
party at dd MEC Pes Ngerik cris 7 
wat till case is taken up by Magisirute, whether 
amounts io default of a. rance, Y 

Where a Bench istrates summons & person 
to appear on a certgin day ata stated hour and the 
party a pears but the Bench does not ait till same 
hours reafter and the party does not wait, it oan- 
not be said there has bean a failure to appear within 
the meaning of s, 247; Or. P. O. C. 

Petition, under ss, 435 and 439 of the Cr. 
P. O., 1898, praying the High Ooaurt to 
revise the order of the Oourt of the Bench 
ra aha Bembiam, in 8. T. No. 134 of 
1925. 

Mr. A.. Sivakaminathan, for the Peti- 
tioner. 
. The Public Prosecutor, for the Crown. 

ORDER.—Ifa Bench summons a per- 
Bon to appear on a certain day at 1l A. M., 
and the party appeara and the Bench does 
not sit till 2 r, |m, and the party does not 
wait it cannot be said that the party has 
failed to appear within the mischief of s. 
247, Or. P. C. 

The petition is allowed, The judgment 


‘and acquittal are reversed and the case 


remanded to the Bench of Sembiam for 
re-trial. ~ 


Y N.Y. Petition allowed, 


we 


[68 r. O. 1929] 


LAHORE HIGH COURT. 
SaooND* CIVIL AppaaL No. 1546 or 1922. 
May 19, 1926. 
Present:—Mr. Justice Fforde and 
Mr. Justice Campbell. 
RAM SARAN—D&RFBNDANT—AÀPPHLLANT ` 


versus 
Musammat PUNJAB KAUR AND ANOTHHR— 
PLAINTIFPS—HRHSPONDBNTB. 

Custom (Punjab) —Jata of Ludhiana District —Sue- 
cession —Wdow of grandson shares equally wuh son 
—Evidence—Riwaj-i-am, value of. 

Among the Jats of the Ludhiana District the widow 
ofa dson of a deceased owner of property 
is entitled to share equally in his property with his 
sons. 

An ontry ina Riwaj-t-am is sufficient to establish 
a custom, where it is not rebutted by other evidence, 


Second appeal from a decree of the 
District Judge, Ludhiana, dated the 2nd 
May, 1922, affirming that of the Munsif, 
First Olase, Ludhiana, dated the 10th No- 
vember, 1921, 

Mr. Balwant Rai, for the Appellant. 

Mr. Badri Das, for the Respondents. 


JUDGMENT. 


Fforde, J.—The appellant is a son of 
Bishen Singh, deceased, and the respond- 
ent is the widow of Basanta, one of Bishen 
Singh's grandsons. Both Basanta and his 
father had predeceased Bishen eae 

On the death of Bishen Singh his land 
was mutated in the name ofthe appellant, 
and the suit out-of which this app arises 
was thereafter brought by the respondent, 
claiming possession of this land on the 
ground that by a special custom obtaining 
amongst the Jats of Ludhiana District the 
widows of predeceased sons and grandsons 
ofa male proprietor are entitled to share 
equally with his sons in his property. The 
trial Court gave a decree in favour of the 
respondent, finding that this custom had 
been established, and this decree was 
affirmed on appeal to the District Judge. 

The only question which arises for our 
determinaticn in this appeal is whether 
amongst the Jats of the Ludhiana District 
the widow of & grandson of a deceased 
owner of property is entitled to share 
equally in his property with his sons. The 
principal evidence relied upon by the re- 
spondent in her suit was the Rtwaj-t-am 
of the Ludhiana District, compiled by 
Mr. J.M. Dunnett, dated the 6th of July, 
1911. On page 69 of this volume under the 
heading: ‘Right of Representation” 
appears this quection (36);— 
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“Where a deceased leaves sons and also 
sons of deceased sons, are the latter entitl- 
ed to a share as well as the former?" 

Answer.—There is no question about this. 
The right of succession by representation is 
established and admitted among all tribes. 
It extends to the recognition of daughters- 
in-law and grand-daughters-in-law in pre- 
sence of sons. In this respect all Muham- 
madans disregard the Shara. The custom 
is so well-established [it has also the sanc- 
tion of Chanda v. Gujar (1)], that I need 
not quote examples beyond instances where 
grand-daughters-in-law succeeded.” 

Three examples are thene given. This 
piece of evidence in favour of the respond- 
ent placed the onus upon the appellant to 
Show that the custom as alleged in this 
Riwaj-i-am was not followed by the parties 
to this litigation. This onus the appellant 
has wholly failed to dischar, The in- 
stances upon which he has relied have ob- 
viously no bearing upon the question at 
issue. On the other hand, in a recent judg- 
ment of a Division Bench of this Court in 
Jagir Singh v. Santi (2) it was held that 
the entry in the Riwaj-i-am of the Ludhiana 
District being in favour of a sonless daugh- 
ter-in-law succeeding along with a son, the 
onus of proving that he was entitled to 
the exclusion of the daughter-in-law was 
on him, and that he had failed to discharge 
that onus. The Riwaj-t-am there referred 
to is the above mentioned Riwaj-t-am by 
Mr. Dunnett and it appears tome that that 
decision concludes this case. Thatalso was 
a case of Jats of Ludhiana District, and the 
same point was there raised as has been 
raised in the present suit, with this excep- 
tion, that the claimant in that case waa 
the widow of a deceased son whereas in 
the present case she is the widow of a grand- 
son. 

It was admitted in both the lower ,Courta 
that on this question of custóm there is no 
difference between the case of a daughter- 
in-law and a grand-daughter-in-law, but 
Counsel for the appellant refuses to adcept 
this admission made bya Oounsel for his 
client in the lower Oourts and he urges 
that there is a distinction. In support? of 
his argument, however, he has failed to 
produce any evidence whajsaever, and as 
the entry in the Riwaj-t-am4n this regard 
has not been rebutted, the reapondent 


d 91 P. E. 1879. 7 . 
i 2) 68 Ind. Cas, 711; 3 L. 181; AJL R. 1922 Lah, 
+ . 


$46 


would be entitled to succeed in her con- 
tention even f there were no other evidence 
on the record. In Jagir Singh v. Santi (1) 
the judgment states that the Riwaj-i-am is 
not supported hy instances, it having ap- 
parently been overlooked that in fact three 
instances are given under Question No. 36. 
The Riwaj-t-am, therefore, isan even stronger 
' and more conclusive piece of evidence than 

it was deemed to be in that cage. ~ 

As the onus cast on the appellant of 
proving that a grand-daughter-in-law is 
excluded by a son has not been discharged, 
the appeal must fail and I would according- 
ly dismiss it*with costa. 

Campbell, d,.—I agree. 

AN. A. Appeal dismissed. 


CALCUTTA HIGH COURT. 
Orvin Ravision No. 606 oF 1924. 
November 20, 1924. 
Present;—Mr. Justice B. B. Ghose. 
KEDAR HURA-—PHTITIONBR 


versus 
ASUTOSH ROY AND OTHERS— OPPOSITH- 


Panty. 

C. P. C (Act V of 1908), s. 116, O X XI, rr. 90, 98— 
Limitation Act (IX of 1908), s. 18—Bzecution of 
decree—Sale, application to set ande—Fraud—Limi- 
tation, extension of—Auction-purchaser, fraud of, 
whether must be proved —Hevision—High Court, inter- 
ference by. 

A judgment-debtor who makes an application to 
set aside an &uction-sale under r. 90 of Ò. XXI, of 
the O. P. O. us entitled to claim the benefit of the 
provisions of 8. 18 of the Limitation Act if he can 
prove that he was kept from the knowledge of his 
ight to apply for setting aside the sale by the fraud 
of the deoree-holder, The fact that under the pro- 
viso to sub-r. (2) of r. 92 of O. XXL the auotion-pur- 
chaser is entitled to notice of the application to set 
naide the sale does a make it incumbent on the 
applicant to prove e &uction-purchaser was 

ty,of fraud in keeping the applicant out of the 

owledge of hfs right to make the application. [p. 
947, cole 1&2] 

res Judge decides a case without going into 
the merits but on & question which is not warranted 
by the law, he must be held to have acted illegally in 
the exercise of his jurisdiction and in Buch a case 
the High Oourt is entitled to interfere in revision. 
[nS ool 8) 

Oivil revision against an order of the 
District Fudge, Rajshahi, dated the 7th 
February, 1924, reversing that of the Munsif, 
Naogaon, dated the 3rd April, 1923. 

Babu Jatindra Mohan Chaudhury, for the 
Petitioner. * 

Sir. Provas Chandra Mitter and Babu 


Bireswar Bagchi, for the Opposite Party, 


.' KADAR HURA v. abUTOSH ROY; 
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JUDGMENT .—This Rule wes obtained 
by one of the judgment-debtors against - 
the decision of the District Judge reversing , 
the decision of the Munsif who set aside an 
auction sale on an application being made 
by the petitioner under O. XXI, r. 90, 
OC. P.O. The application was made after 
the period of limitation but the applicant 
claimed the benefit of 8.18 of the Limita- 
tion Act on the allegation that he had been 
kept out of the knowledge of his right to 
make the application by the fraud of the 
decree-holder who acted in collusioa with 
petitioner's co-sharer. The  a&uction-pur- 
chaser was made a party to the application 
by the petitioner. As I have said, the 
Munsif made an order in the petitioner's 
favour on the facts of the case. The auction- 
purchaser then appealed to the District 
Judge and the learned District Judge held, 
that the judgment-debtor was under an 
obligation to prove that he was kept ont of 
knowledge by the fraud ofthe auction-pur- 
chaser dr, at least, that the auction-purchaser 
was accessory to the fraud. The rest of 
his judgment amplifies this proposition. 
And, as the petitioner did not plead, much 
less prove, any fraud on the part of the 
auction-purchaser,} he decreed the appeal: 
and confirmed the sale. I must guard my- 
self against any observation 8s to the 
merits of the case. The learned Judge has 
not gone intothe other facts which it was 
necessary for him to do in order to upset 
the decision of the Munsif on the merits. 
The sole question, therefore, is whether or 
not the District Judge acted illegally in 
throwing out theapplication merely on the 
ground 1 have atated above. 

Now, the third paragraph ofs, 18 of the 
Limitation Act runs thus: " The time 
limited for instituting a suit or making an 
application (a) against the person guilty of 
the fraud or accessory thereto, or (b) against 
any person claiming through him other- 
wise than in good faith and for a valuable 
consideration, shall be computed from the 
time when the fraud first became known 
to the person injuriously affected thereby" 
and so on. The question in this case is 
whether the application under O. XXI, r. 90, 
O. P. O, was an application in which the 
applicant judgment-debtor was entitled to 
invoke the aid of a. 18 of the Limitation Att 
by proving fraud on the part of the decree- 
holder as contemplated in s. 18. Itis con- 
tended on behalfof the petitioner on the 
authority of the case of Surendra Mohini 
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Debi v. Loharam Chattopadhya (1) that the 
auction-purchaser is not a necessary party 
to an application under O. XXI, r. 90, 
C. P. O., and that, therefore, it is not neces- 
sary to prove fraud against him. On the 
other hand, the learned Vakil for the opposite 
party contends that, whether the auction- 
purchaser is a necessary party or not to 
such an application, in the present case the 
petitioner joined him as a party and soit 
does not lie in his mouth to ‘say that he is 
not & necessary party and that, having 
made the auction-purchaser a party heis 
bound to prove fraud on the part of the 
auction-purchaser in order to have any 
relief against him. Reference has. been 
madé to the decision in the case of Purna 
Chandra Mandal v. Anukul Biswas (2), 
particularly to the observation at p. 657* 
in support of the contentions that the peti- 
tioner is bound to prove fraud on the part 
of the auction-purchaser. It is said on 
behalf of the petitioner that this case of 
Purna Chandra Mandal v. Anukul Biswas 
@) should not be followed as it has been 

versely commented upon by Bir Lawrence 
Jenkins, C. J., in the cage of Narayan Sahu 
v. Damodar Das (8), The question dis- 
cussed in the latter case seems to be quite 
different, that is, as to the presumption of 
continuity of the fraud committed or other- 
wise. To my mind, in order to claim the 
privilege of s. 18 of the Limitation Aot, the 
petitioner must show that he was kept from 
the knowledge of hie right to apply within 
the period of limitation by the fraud of the 
party concerned and that must have con- 
tinued till that date. As regards the case 
of Purna Chandra Mandal v. Anukul Biswas 
(2), relied upon by the learned Vakil forthe 
opposite party, I find that the case was 
under s, 244 of the O.P O. of 1882 under 
which Oode s. 311 which gave thejudgment- 
debtor a right to apply for setting aside an 
execution sale did not include any question 
of fraud It was held under the old Oode 
that the auction-purchaser wasa necessary 
party in an application for setting aside a 
pale on any ground coming within s. 244 
and that,in order to obtain relief against 
him, the applicant must substantiate his 
allegations against him. I am, therefore, of 
opinion that the observations in ihe case 
referred toare no authority for the conten- 


) 14 Ind. Cas. 07; 16 O. W. N. 570; 39 O. 687. 
) 2 Ind Oes 844; 38 O. 654. 
(3) 16 Ind. Ons. 464; 16 O. W. N. 884. 
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tion that in an application under r. 90, 
O. XXI, O. P. O., where the sale is sought to 
be set aside on the ground of fraud, fraud on 
the part of the auction-purchaser must be 
alleged and proved. 

Ooming then to the construction of r. 90 
of O. XXI, O. P. O., it seems to me that the 
auction-purchaser cannot be held ordinarily 
to be connected in any way with any of 
the circumstances stated in that rule on 


-which a sale may be set aside; for, ordinarily, 


it must be assumed that he had no connec- 
tion with the previous proceedings which 
led to the sale. Thereforee the fraud in 
publishing or conducting the sale referred 
to in r. 90 must be the fraud of the decree- 
holder or any other party concerned with 
the conduct of the sale. In that view, I 
hold that it is not necessary either to allege 
or prove fraud on the part of the auction- 
purchaser in order to maintain an applica- 
tion under O. XXI, r. 90, O. P. O. If that is 
Bo, it clearly follows that the fraud by ` 
which the judgment-debtor is kept from 
the knowledge of his right to appiy oT 
setting aside the sale must be the ud 
ri of the decree-holder and the fact that, 
under the proviso in sub-r. (2) of r. 93 the 
auction-purchaser is entitled to notice of 
any application made under r. 90 does not 
make it incumbent on the applicant to 
prove that theauction-purchaser was guilty 
of fraud in keeping the applicant out of the 
knowledge of his right to make the appli- 
cation, I, therefore, hold that the learned 
District Judge was wrong in setting aside 
the decision of the Munsif on that ground 
alone. 

It is next contended on behalf of the 
opposite party that it is not a case coming 
under s. 115, O. P. O., and that I ought not 
to interfere. in revision. In my opinion, 
where a Judge has decided acase without 
going into the merits buton a question 
which is not warranted by the law, he must 
be held to have acted illegally in the exer- 
eise of his jurisdiction and, in such a case, 
this Oourt ought to'interfere in revision. 
As I have said, upon the facts, the applicant 
may or may not havea good case. But this 
has not been decided and has ta be decided. 
I make the Rule absolute, set aside the 
order of the District Judge and send back 
the case to him for dis on the merits. 
Costs of this Rule will abide the result, 
hearing fee three gold mohurs. " 


5. X. Rula made absolute, 


. 


-948 . 


LAHORE HIGH COURT. 
Szoonp Civin ArPBAL No. 1339 or 1922. 
May 25, 1926. 
Present:—Mr. Justice Fforde and 
Mr. Justice Campbell. 
SIDHRAMI AND OTHERS— PLAINTIFFS 
—APPHLLANTS 


veraua 
KHARKU AND orEHR8—DRFBNDANTE— 
RESPONDENTS. | 

Custom—Bhojkis of Palampur Taksil, Kangra Dis 
aa ee agi by agricultural custom—Priestly 
class Hindus, presumption as to laiv governing. 

Bhojkw in the Palampur Tahaıl of the Kangra 
District are not governed by agricultural custom. 
ip. 949, col. 1] 

There is a strong presumption that the members of 
a Hindu priestly class like the Bhojkis who are not 
shown to have abandoned their hereditary priestly 
occupations follow the Hindu Lew. [ibid.] 

Second appeal from a decree of the 
District Judge, Hoshiarpur, dated the 20th 
February, 1922, affirming that of the Mun- 
gif, First Class, Dharamsala, District Kang- 
- ra, dated the 13th December, 1920. 

Mr. Ghulam Rasul,for the Appellants. 


Mr. Mehr Chand Mahajan, for the Re- 


spondents. 
JUDGMENT. 

Campbell, J.—The suit is by a first 
cousin to contest a gift in favour of the 
donor's alleged sister's sons, The suit has 
been dismissed by both Courts below, and 
the plaintiff has come here on second ap- 

eal furnished with a certificate under B. 41 
(3) of the Punjab Oourts Act enabling him 
to agitate the question whether Bhojkts in 
the Palampur Tahsil of the Kangra District 
are governed by agricultural custom. 

According to the Kangra District Gazet- 
teer, page 69, the Pujaris of the shrines in 
the Kan and Simla hills have grown 
into a distinct caste which is said to have 
originated in a mixture of Nats, Brahmans, 
Rajputs and Jogis who all intermarried. The 
Pujarts of the big shrines in the Kangra 
District, such as Jawalamukhi and Bhawan, 
are called Bhojkis. The Bhojkis are the 
hereditary priests of these and other 
temples, bat their claim, sometimes made, 
to be Brahmans has not been establish- 
ede 

The casee for the plaintiff appellant is 
based upon Middleton's Oustomary Law of 
the Kangra District which presumably 
reproduces accurately the Riwaj-t am, and, 
according to the answer to Question No, 92 
on p. 158, a gift toa sister's son requires the 
consent of the male lineal descendants or 
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near collateralB, and, if there are none, state a rule applica 
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requires no consent. This book on, Custom- 
ary Law does not state the particular tribes 
to which the Riwaj-i-am relates; but it has 
been argued before us on the stren of 
eight references to Bhojkta in the book that 
the Riwaj-t-am must embody the customs 
observed by the Bhojkis. 

On page 10 an instance is quoted of 
Rs. 350 being paid for the breach of a 
Bhojki betrothal. This has no signif- 
cance. : 

On page 56 an instance is quoted where 
succession to a Bhojki of the Kangra Tahail 
took place by the chundawand e. Much 
reliance is placed upon this entry by the 
learned Counsel for the appellant.  . 

On page 62 it appears that a Bhojki of 
Jwalamukhi tried to exclude one of his six 
sons unsuccessfully. The son sued and 
got his share. This does not help the ap- 
pellant. 

On page 65 a Bhojki predeceased son's 
widow is quoted as succeeding under the 
special custom described in the answer io 
Question No.-43. : i 

On page 82 the Bhojkis of Kangra Tahsil 
are reported to have declared that widows 
are entitled to,life estates even if their 
husbands lived jointly with their brothers. 
This is not necessarily repugnant to Hindu 
Law, which recognises the rights of such 
widows to maintenance. . 

On page 121 aBhojkt is said to have lost 
his rights of succession by keeping a Cha- 
mar woman, an incident which indicates 
adherence not to custom but to the strict 
tenets of the Hindu religion. 

On page 143 a husband is reported to 
have succeeded to his wife’s special property 
but no other details are given and this in- 
stance is inconclusive. . 

Finally, on page 158 adecision by the 
Divisional Judge is mentioned which is 
stated to have set -aside at the instance of 
brothers & gift of ancestral land to a 
daughter or son-in-law by a. Bhojki of 
Kangra. This decision was searched for 
unsuccessfully by the trial Oourt in this 
cage, 

It is contended for the appellant that 
these allusions to Bhojkts in the Riwaj-t-am 
give rise toa presumption that they were 
a tribe whose customs are recorded in it and 
that the answers to Question No 92 above 
quoted, although unsupported by instances 
as regards Bhojkte, casts upon the defend- 
ants the onus of proving that it does not 

ble to all Bhojkie of the 
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Kangra District including the parties. In 
my view the presumption, if it arises, is 
rebutted by the evidence given in this case 
by the plaintiff himself. That evidence 
proves that the Bhojkis are a priestly class 
and that the present parties are attached 
as Pujaris toa temple called Asa Puri or, 
at any rate, that the Pujarts.of that temple 
are recruited from among the parties’ 
kinsmen. The priestly character of the 
Bhojki tribe or community is emphasized 
in a decision by the Chief Oourt in Bhag 
Mal v. Sant (1). The plaihtiffa witnesses 
have stated that the Bhojkis of the locality 
plough with their own hands 
“mostly follow agriculture", but not one of 
those witnesses ventured to say that 
they have abandoned Hindu Law and 
followed custom. The profession of the 
plaintiff himself is proved by the admission 
of his own witnesses to be shop-keeping, 
and there is no evidence that Bhojkis have 
abandoned their hereditary priestly oocu- 
pations and have merged themselves in an 
agricultural community. On the other 
hand, witnesses for the defendants have 
declared that these Bhojkis follow Hindu 
Law, and there must necessarily be a strong 
presumption that a Hindu priestly class 
does so. There is no evidence ‘about the 
extent of the plaintiff's land, if any, or about 
its capacity to support him or his family, 
and without definite instanoea of Bhojkis 
following the custom set up, of which there 
are none, I am unable to disturb the concur- 
rent decisions of the Courts below. 

The appeal must fail and is dismissed 
with costs. 

Fforde, J.—I agree. 

A. N. A. Appeal dismissed. 

(1) 27 P, R. 1880, 


RANGOON HIGH CQURT. 
Firsr Oiviu Appast No. 170 or 1995. 
August 16, 1929. 
Present:—Sir Guy Rutledge, Kr., 
Ohief J ass and Mr. Justice 


arr. 
“MA NAN OHAW AND ormars— 
DarFANDANT8—À PPHLLANTA 
versus 
MA E AND OTHARS —PLAINTIPP3— 


RagponDaNTs: 
Fraud—Benami sale to dsfraud ereditors—Fraud 
carried into effect —Real o:onsr continwing ww posses- 


MÀ NAN OHAW b, Ma BH, 


and. 


a ` 948 
sion — Right of real owner to be maintained in possede 


-sion —'In pari delioto potior eat conditio possidentis —~ 


Possession, what amounts to. 

Where each is equally im fault, law favours 
him who is y in possession. [p. 952, ool. 1)" 

A real owner of properties who continues to remain, 
in possession nofwiths ing a benamé sale in favour 
of another with the object of defrauding his creditors, 
is entitled to be maintained in his possession even 

his fraudulent object hes been carried into 
effect. [ibid.] 

Although a benamidar has by illegitimate means 
induced tenants.to attor to him and to pay rent to 
tee em eh a n the actual pennies 

r purposes of ap e maxim ‘in pari icto 
potior est conditio i íi [ibid] 


First appeal arising out ef Civil Regular 
Suit No. 36 of 1924 of the District Oourt, 
Myaungmya. 


Mr. Chari, for the Appellants. 
Mr. Doctor, for the Respondents. 


JUDGMENT.—The plaintiff, Ma E 
was formerly the wife of one -Maung Po 
Oheik. They were divorced many years 
ago and, after the divorce, Po Oheik filed 
certain suits against Ma E. In 1908 Ms 
E executed the conveyance, Ex. A, pur- 
porting to sell to her sister-in-law, Ma We, 
the land now in suit, which is a holding 
of over 100 acres of paddy land. Ma H 
alleges that this was a purely benami trans- 
action intended to shield herself against 
any decree Po Cheik might obtain. Po 
Oheik did in fast obtain a decree and in 
Execution Case No. 20f 1913 of the Dis- . 
trict Oourt of Myaungmya he attached the 
land in suit among other properties. -Ma 
We filed an application for removal ofthe 
attachment and succeeded in having the 
attachment on this land removed. Ulti- 
mately, however, after considerable pres- 
suré had been put on Ma B, by the threat 
of sale of her other properties, she paid up 
Po Oheik's decree in full. 

Ma We died about 1932 and in,1923 one: 
Ma Oho Gale filed a &uit'against the pre- 
sent defendants appellants Ma Nan-Ohaw 
and Ma Ngwe Sein, claiming to be the sole 
heir of Ma We and praying for possession. 
of the whole estate. In the estate she in- 
cluded the land in dispute in this suit. 
Ma Nan Ohaw and Ma Ngwe Gein* who 
claimed and still claim to be the adopted 
daughters of Ma We, filed separate written 
statements in thateuit. Both of them said 
with regard to the land now jn dispute 
that it was not the propesty of Ma We 
but belonged to Ma E, and Mb Ngwe 
Sein went & little furjher and said that 
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Ma E had been in possession and enjoyi 
the rents ofthid land. Ma E ed ne 
forward and got herself joined as a defend- 
ant in that suit, claiming to be the owner 
of thisland. T'hen&he original defendants, 
Ma Nan Ohaw and Ma Newe Sein, went 
back on their original written statements 
and filed fresh statements in which they 
claimed that this land was the property 
o .Ma We and said that in making their 
pervious statements they had been misled 
y Ma E. That suit was ultimately dis- 
missed on the ground that Ma Cho Gale 
M Rd entitlad to inherit the estate of 
e. 


Boon after the revised written statements 
had been filed, both parties set to work to 
obtain tenancy agreements from' the tenants 
who were actually oultivating the land. 
Exhibits G, H andJ are leases so obtain- 
ed by the plaintiff Ma E from tenants Pe 
Si, Pwa Gyi and Kya Sein on the 12th 
Beptember, 1923. Exhibits 5, 10 and 
Jl are leases obtained by the defendant, 
Ma Nan Ohaw, on the 26th September, 
1913, from tenants Pe Si, Maung Chit and 
Tun Nyein. Exhibits K and L are leases 
obtained by Ma E from Kya Shin and 
Pwa Gyi in May, 1924. In view of the 
fact that none of these documenta were 
executed untilafter the dispute between 
ihe present parties had arisen, we consider 
that they are of no value as evidence in 

' this suit. There were various other pro- 
ceedings, some in the Oriminal Courts and 
at least one suit was filed by Ma Nan Ohaw 
against Kya Shin for rent of the land 


occupied by him. The result was consider- . 


able confusion as to who could be said 
to be actually in possession of the land 
in suit. 
Ma E then filed this suit in which she 
gets out the material facts above stated and 
e prays that she be given possession of the 
and or be confirmed in her possession. 
She also claimed the sum of nearly Rs. 3,000 
ag rent and damages and asked for a de- 
claration of her ownership. The District 
Court gave a decree in her favour and the 
* defepdanta now appeal. Wethink it de- 
sirable to consider the question of who 
was in possession up to the death of Ma We 
or rather up fb fhe institution of the suit 
by Ma Oho Gale in 1823. No issue was 
framed om this question, but the parties 
have infact béth called evidence to prove 
their own possession and we think that they 
have had a full epportunity of proving it. 


MANAN OHAW #. MA N. 
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The District Judge found emphatically 
that Ma E had been in possession and lwe 
think heisright. Inthe first place, Ma E 
is in possession of the conveyance of 1908 
and filed it in Court. The defendants said 
in their written statement that Ma E had 
improperly obtained possession of this from 
the Pleader who appeared for Ma We in 
the proceedings for removal of the attach- 
ment, but they called this Pleader as a 
witness and did not question him upon 
this point. There is, therefore, no evidence 
whatever in support of their allegation and 
the substantial fact of possession of the 
deed remains in favour of Ma E, Exhibits 
Band O are two mortgages executed by 
Ma Wein 1909 and 1912 in favour of a 
Ohettyar firm. These also were in Ma E's 
possession and were produced by her. They 
were executed by Ma We, but both were 
attested by Ma E. There is, however, no 
oral evidence as to these deeds. They 
were merely filed and placed on the record. 
We have also in Ex. F a deed of con- 
veyance by Ma We to Maung Khant and 
Ma Tin ofa portion ofthe original hold- 
ing. This was executed in 1918 by Ma 
We. This also was attested by Ma B. 
Maung Khant is dead but his wife, Ma 
Tin, ninth witness for the plaintiff, swears 
that the actual purchase was from Ma E, 
but that the deed was executed by Ma We 
because the lands stood in her name. This 
witness also says that in the year 1284 B. 
E. (1922-23) she collected the renta of the 
disputed lands on behalf of Ma E. The 
tenth and twenty-fourth witnesses for the 
plaintiff both support Ma Tin's evidence 
a8 to this sale. The seventh and eighth 
witnesses both swear that six or eight 
years ago they collected the rents of this 
land on behalf of Ma E from the then 
tenants. Among those tenants were Bisha 
and U Aung Baw. Bisha is the eighteenth 
witness for the plaintiff and -he swears 
that for seven years he worked a portion 
of the disputed land as Ma E's tenant. He 
rented it from her and always paid the 
rentto her. U Aung Baw is the sixth wit- 
ness forthe defence, but his evidence wag 
to the effect that he worked part of the 
suit land for about twenty years and he 
rented it from Ma E and paid the rent only 
to her. Pe Si, the twenty-first witness for 
the plaintiff, ia a son of U Aung Baw and 
says that he has worked on the land ag 
the tenant of Ma E for the last six or seven 
years and always paid the rent to her. 
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Prior to dispute in 1923, the agreements 
were purely oral Pe Bi was one of 
the defendanta in the original suit because 
he had paid his rent to the defendant, 
Ma Nan Ohaw, but he is not a party to 
this appeal. Another of the defendants 
similarly -joined was the twelfth plaintiff 
witness Kya Shin. Kya Shinsays that 
he has worked this land for the last three 
years, He leased it from Ma E and paid 
the rent to her. For last year's rent he 
was sued by Ma Nan Ohaw and in the 
Township Court he lost the case but on 
appeal to the District Court he won it. 
However, since the disposal of this suit, 
the decision of the District Court in that 
case has been reversed on second appeal. 
The witness says that previous to his own 
tenancy he worked on thisland along with 
his father, U Aung Baw. Maung Pwa Gyi, 
twentieth witness for the plaintiff, was also 
a defendant. He also isa son of U Aung 
Baw and he says that he worked on this 
land with U Aung Baw for twenty years 
and for the last eight years has been work- 
ing alone. Throughout he leased the land 
from Ma E and paid the rent to her. In 
addition to this, we have the eleventh and 
fifteenth witnesses who swear that about 
May, 1923, the defendant Ma Nan Chaw 
herself rented a portion of the disputed 
land from Ma E, We havé also the fifth 
witness who is the village headman and he 
says that the revenue on the suit land has 
always been paid by Ma E. This land ad- 
joined another holding which did belon 

to Ma We and after the conveyance 0 

1908, both holdings were assessed together 
as a single holding, but the headman says 
that although the revenue receipts came out 
in the name of Ma We, she and Ma E 
always each paid the revenue for her own 
land. The sixth witness is the revenue 
surveyor, who Bays that. Ma We told him 
that Ma E collected the rent of this land 
because it belonged to her. The seven- 
teenth witness, U Pan Gaing, who appears 
to be an entirely disinterested person and 
is an old man of seventy-one years, says 
that about four years ego he wanted to 
dam a creek and got the consent of Ma E 
to take some earth for that purpose from 
the suit land. He told Ma We about this 
and Ma We said that it was Ma H's affair. 
This constitutes an extremely strong body 
of evidence to prove that Ma E has all 
along beenin the enjoyment of the land 
and this evidenge receiveg very strong 
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support from the written statements filed 
by the two principal defendants in the suit 
brought by Ma Oho Gale. Both defendants 
have given explanations of those statements 
but we cannot regard thpse explanations 
as at all satisfactory. Thèse two defendants 
claim to be adopted daughters of Ma We, 
and if Ma We had in fact been for many 
pas in possession ofthe land in suit and 
ad collected rents from it, they must have 
known the fact perfeotly well and could 
not have been misled by Ma E. A num- 
ber of witnesses were called for the defence 
to prove the possession of Ma We, Their 
evidence is very much less coifvincing than 
that of those for the plaintiff. The first 
four witnesses say very vaguely that before 
Ma We's death on different occasions they 
collected rents from this land on behalf 
of Ma We; but when pressed as to details, 
they were unable to give them satisfactori- . 
ly. The fifth witness says that he was Ma ` 
We's tenant on this land for three years 


"before her death and has now leased it 


from Ma Nan Ohaw. There is no other 
satisfactory evidence that this witness ever 
was a tenant on the land before the death 
of Ma We. Theseventh witness says that 
Ma We owned this land go far as he Bon 
He is now working asa labourer for the 
defendant, Ma Nan Chaw. That is all the 
evidence of any importance for the defence 
and it isobviously quite insufficient to rebut 
the strong case for the plaintiff, 

The question, however, arises whether 
Ma Eis entitled to any reliefin view of 
the fact that the conveyance was admit- 
tedly made fora fraudulent purpose. This, 
in the first instance, depends on whether 
that fraudulent purpose was effected. We 
do not propos to go into this question in 
much detail for reasons which will later 
appear. We have considered carefully the 
decision ofthe Privy Coungil in Rether- 
permal Chetty v. Muniandy Servai (1)in 
Sidlingappa v. Hirasa (2) and Banka Behary 
Dass v. Raj Kumar Dass Ea our opin- 
ion is that the fact that Ma We succeed- 
ed in removing the attachment in 1913 doea 
amount to a carrying into effect of the 
fraud designed. Ordinarily, therefore, | Ma 
E would not be entitled to relief and the 

e 4 L. B. R. 286; 12 O. W. N. 541,95 A. I. J. 290; 
70. L. J. 528; 14 Bur. L. Be 108; Bom. L. R. 590; 
18 M. L. J. 277; 85 O. 551: 4 M, L. T. 13; 2" A. 98 


. 0). 
2 Ji p.405; 9 Bom. L. R. 542. » è 
3) 27 Oal 331; 4 O. W. N. 389; 14 Ind Dec, (x, 6.) 
t *. 
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maxim in pari delicto potior est conditio 
possidentis applies; but, in view of our find- 
ing, it is heceseary to consider who is for 
the purpose of that maxim the actual pos- 
Bessor. The deed: was executed in 1908 


and on our finding above given, there is- 


no proof whatever that Ma We ever had 
possession of theland from that time up 
to her death in 1922. Any cleim which she 
might have under the deed would, there- 


fore, have been barred bylimitation. We' 


have found, also, that up to 1923 Ma E 
was actually in possession and the only 
conclusion we can come to is that such 
possession as the defendants may actually 
have at the present time has only. been 
obtained by them by illegitimate means 
by inducing the tenants to attorn to them 
and to pay them rent. On these findings, 
we consider that the person in possession 
rior to such dispossession as this must 
be considered to be the actual possessor 
for the purposes of the application of this 
rúle of law. In that view the effective pos- 
session is of Ma E. Were we to refuse 
her a decree and thereby to confirm the 
defendants in such possession as they have 
obtained, we should only be enabling the 
defendants to perpetrate, under the shadow 
of the fraudulent deed,a very much grea- 
ter fraud than was involved in the obtain- 
ing of removal of the attachment. We 
consider, therefore, that Ma E is entitled 
to a decree in the suit and that the deci- 
sion of the District Judge was in fact right 
although to some extent it was based on 
incorrect grounds. 

Ma E obtained'a decree not only for pos- 
seassion but for damages and mesne profits 
claimed. This part of the decree has not 
been separately attacked and we think that 
it must stand, but she obtained also a 
declaration that she is the owner of the 
- land. “In view of the law above mentioned, 
we do not think that we can give her such 
a declaration, but that the relief to be 
given to her must be confined to a decree 
for posseasion. This, however, does not 
materially affect the result of the case. 

We, therefore, set aside the decree of the 
District Court and, instead, give the plaint- 
iff, Ma E, '& decree for delivery of posses- 
sion of the in suit and for the sum 
of Rs. 2,540 as awatded by the District 
Court. ‘The appellants will pay the re 
Bpondents' dbsts in both the suit and the 


appeal . 
AN, Ay M Decree set aside. 


NARAIN SINGH P, BAOHAN SINGH. 
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LAHORE HIGH COURT. 
Sgconp OivIL APPHaL No. 891 oF 1926. 
October 26, 1926. 
Present:—Mr. Justice Broadway and 
Mr. Justice Zafar Ali. 
NARAIN SINGH AND orsars— 
JUDGMNNT-DHETORS—À PPRLLÀNTS 


: versus . 
BAOHAN SINGH AND oTHARB— 
Dzecn8B-HorpBRS—HRB8PONDBNTE. 

C. P. C. (Act V of 1908), s. 144— Possession. obtained 
under colour of decree but not by way of ezxeculion 
ut en Deore: modified—Restitution, whether can 

1 

Where a decree-holder obtains possession of the 
pro decreed to him otherwise by executing 
the decree but under colour of the decree and the 
decree is set aside or modified on appeal, the opposite 
party is entitled to claim restitution under s. 144 of 
the O.P. O. [p. 953, col 2] 

Second appeal from an order of the Ad- 
ditional District Judge, Ferozepur, dated 
the 21st December, 1925, reversing that of 
the Subordinate Judge, First Olass, Feroze- 
pur, dated the Ist June, 1925. 

Mr. Abdul A£iz for Dr. Nand Lal, for the 
Appellant. 

Mr. Jagan Nath Bhandari, for the Re- 
spondents. . 

JUDGMENT.—One Musammat Nae- 
tain Kaur instituted a suit against Bachan 
Singh and Musammat Harnam Kaur for 

oesesaion of 242 kanals, 11 marlae of land. 

hile the suit was pending Musammat 
Narain Kaur died on the 25th August, 1920, 
and Narain Singh and others were brought 
on to the record as her legal representa- 
tives. A decree for possession was granted 
to the plaintiffa whereupon Bachan Singh 
and Musammat Harnam Kaur preferred an 
appeal subsequent to the passing of the 
decree and while thé áppeal was pending, 
the plaintiff obtained possession of the 
land in suit from Bachan Singh and Musam- 
mat Harnam Kaur but not through the 
intervention of the Court by way of execu- 
tion of the decree in their favour. On the 
lst June, 1922, the áppeal referred to above 
was compromised. Narain Singh ete., decree- 
holders were given a decree for sion 
of half the land in suit and Badran Bingh 
and Musammat Harnatn Kaur were to be 
given the other half. The appellatedecree 
was drawn up accordingly in the terms of 
the compromise. On the 9th January, 1925, 
Bachan Singh and Musammat Harnam 
Kaur moved the Court under s. 144 of the 
O. P.O. and asked that they should be 
re-placed in possession of that halt of the 
land in question to which they were entitled 
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and possegelon of which had been taken 
+ from them by Narain Singh and his co- 
decree-holders. Objection was taken to 
the applicability of s. 144 of the O, P. O., it 
being urged that inasmuch as possession 
of the [ind had not been taken from Bachan 
Singh and Musammat Harnam Kaur through 
the intervention of the Court, the Court had 
.no power to grant restitution of posses- 
sion. This contention was given effect to 
by the first Oourt, but an appeal by Bachan 
Singh and Musammat Harnam Kaur was 
successful in the Court of the Additional 
District Judge. Narain Singh eto. have 
now come up in second appeal to this Court 
and on their behalf we have heard Mr. Abdul 


iz. 

It has been urged that on a proper inter- 
pretation of s. 144 the view of the Court of 
first instance is correct. Section 144 of the 
O. P. O., runs as follows :—' Where and in 
Bo far as a decree is varied or reversed, the 
Court of first instance shall, on the applica- 
tion of any party entitled to any benefit 
by way of restitution or otherwise, cause 
such restitution to be made as will, so far 
as may be, place the parties in the position 
to which they would have occupied but 
for such decree or such part thereof as has 
been varied or reversed ; and for this pur- 
pose . . . ." 

In my judgment the interpretation placed 
on this section by the learned Additional 
District J udge is correct. On the facts as 
stated above it would appear that Bachan 
Singh and Musammat am Kaur sur- 
rendered possession of the land in suit 
: because of the decree which had been pass- 
ed against them. That decree being in 
existence they apparently thought it un- 
to oppose any demand made by 
the decree-holders for possession in accord- 
anee with the decree. There can be no 
doubt that but for the decree Bachan Singh 
and Musammat Harnam Kaur would not 
have surrendered possession for which they 
had been so strenuously fighting. This 
being the case it seems to me that the 
Oourt had power to grant restitution in the 
resent case, In this view I am supported 
inter alia by Surya Datt v. Jamna Datt (1). 
The learned Judges who decided that case 
Bay aa follows :— 

"'The Court below has disallowed the 
applieation on the sole ground that as 
Jamna Dat did not take possession in execu- 


(1) 57 Ind, Cas. 148; 42 A. 568; 18 A. L, J. 729; 2 
U. P. L. R, (A) 258, - 
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tion of his decree through the Court, tha 
opposite party is not entitled" to restitution 
under s. 144, O. P. O...It is obwous that 
under the terms of s. 144, where a decree- 
holder under a decree gats poeseesion of 
the property decreed to him otherwise than 
by executing the decree but under colour 
thereof and that decree is set aside on ap- 
‘peal the opposite party is clearly entitled 
to be re placed in possssaion." This is pre- 
eisely the position in the present case and 
Baikuntha Nath Chattoraj v. Prosannamoyt 
Debi (2), referred to by Mr. Abdul Aziz, is 
not in point. There, certain articles in the 
possession of X were taken intb the custody 
of & Commissioner wd ee by & Court 
and were later delivered back} to X under 


-orders of the Court. Later, the judgment of 


the High Court having been reversed by 
His Majesty's Privy Council one Y who was 
not in possession of the articles before the 
Commissioner took charge of them applied 
for restitution of the property to him. It 
was there held that the properties not being 
taken outof Y's possession under any decree 
or order of Oourt, Y was not entitled to 
claim restitution. 

Next, it was urged that as a matter of fact 
the plaintiffs-appellants had been in posses- 
sion of the land in suit even before the 
decree had been passed in their favour. Hf 
this indeed were the case it isobvious that 
the position would be quite different, This 
aspect of the case, however, does not appear 
to have been placed before the Oourts be- 
low or present in their minds and prima 
facie, it would appear untenable as there 
appears to be no reason to doubt that 
Bachan Singh and Musammat Harnam Kaur 
were in ession of the entire land in suit 
during the lifetime of Musammat Narain 
Kaur for as the plaint in the suit clearly 
shows, Musammat Narain Kaur averred this 
to be afact and claimed a decree fer pos- 
session and this was the suit that was carri- 
ed on after Musammat Narain Kaur’s death 
by the present plaintiffs-eppellanta. I 
would, therefore, dismiss this appeal with 
costs. 

A 1 dismissed 

d BI Ind. Oas. 571; 510, BLA L R. 1994 bal, 
769. s . 
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MADRAS HIGH COURT. 
APPHAL AGAINST Onpne No. 275 or 1920. 
October 27, 1326. 
Present:—Mr. Justice Odgera and ` 
Mr. Justice Jackson. 
VEMAREDDI RAMARAGHAVAREDDI 
AND OTHHRS—APPALLANTS 


versus 
Tus Rasa oe VENKATAGIRI—RBSSPONDBRNT, ` 


0. P. O. ae V of 1908, s 151, O. IX, r 0, O. 
XXI, r. 57,0 XLVII, r. I1—HEzecution. applicatyon— 
Dismissal for default of appearance—A pplicatvon for 
review, whether maintainable—Inherent power of Court. 

Default of appearance is not a reason contemplated 
by O. XLVIL r O. P. O, nor is 16 analogous to 
any such reason. [p. 955, col 2] 

Naroyana Chettiar v Muthu Ohetttar (3), followed. 

Where an execution application has been dismissed 


for default of appearance of the applicant's Pleader, an 
application for review is not maintainable either 
under ©. XLVII,r. 1 or under the inherent power 


of Court. [p 955,col 1] 
The mere fact that the O. P. O. contains no express 


provision for restoring an execution petition dis- 
missed for default does not, by itself, warrant the 
invocation of s, 151. [p. 958, ool. 1.] 

[Oase-law discussed. 

Appeal against the order of the Court of- 
the Subordinate Judge of Nellore, dated the 
23rd of March, 1926, in E. A. 73 of 1926 in 
O. 8. No. 9 of 1923. 

Messre. T. V. Venkatarama Iyer and 
T. V. Ramanatha Iyer, for the Appellants. 

Mr. N. Chandrasekara Iyer, for the Re- 


gpondent. 
JUDGMENT. 

Odgers, J.—This is an appeal against 
an order of the Subordinate Judge of 
Nellore wherein he allowed a review of a 
previous order of his own and restored an 
execution petition which- he had dismissed 
oo the lst March, 1926, The application to 
restore was made unders. 151, O. IX, r. 9 
or O. XLVII, r. 1, O0. P.O. It is admitted 
that O. IX, r. 9 does not apply and it is but 
faintly contended that O  XLVII, r. i 
appliesjn view of the decision of the Privy 
Council in Chhajju Ram v, Neki (1), as to 
the meaning of the words “or for any other 
sufficient reason" which occur in the rule. 
In that case their Lordships laid down that 
the words “any other sufficient reason" 
mean a reason sufficient on grounds at least 
analhgous to those specified previously. In 
the present.case, the dismissal on lat 
March, 1920, wag for default of appearance 
of the pe itioner*or hiseVakil. There is no 

(1) 72 Ces. 568: 3 L 127;30 M. L T. 205: 26 
oO. W. N. 997, 41 P LR 1913; 3P. L T. 435; À. L 
R. 1913 B. O. 11216 L. W. 37; 17 P W.R. 1932; 43 
ML J 335; *1 Bem. L.R 1338; 4 U. P. L, R. (P. O.) 
98; 38 O.L. J. 459; 49 L A, 144 (P. C). 
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doubt to my mind that O, XLVII, r. 1 can 
have no application to the present case, 
The petitioner is thrown back on s. 151 and 
he argues that as thereis no provision in 
the Code other than O XXI, r. 57 with 
regard to dismissals of execution applica- 
tions for default, the dismissal must have 
been under s. 151 and restoration of the 
petition must also fall under the same pro- . 
vision, It may be pointed out that under 
O. XXI, r. 57, the Court is not bound 
to dismiss the application in default of 
appearance. Streas is laid on the case in 
Bholu v. Ram Lal (2), wherein it was held 
that by virtue of its inherent power & Court 
can restore an application for execution 
after it has dismissed it for default and that 
itshould do so nothwithstanding that the 
applicant has an alternative remedy if he 
satisfies the Court that it should exercise 
its inherent jurisdiction ex debito justitic. 
That case has been disapproved in a recent 
case of this Court reported in Narayana 
Chettiar v. Muthu Chettiar (3) which also 
held that the absence of a Pleader is not a 
ground for review. That was a matter in 
execution and the learned Judges held 
inter alia that O. IX, O. P. O., does not apply 
to execution procesdings and that a Oourt 
has no power to restore to file an applica- 
tion which was diemissed for default. They 
also point out that the fact that a 
fresh application for execution may ba 
barred by limitation is not a ground for 
invoking the inherent power of the Court, 
a consideration which seems to have weigh- 
ed with the learned Judges of the Lahore 
High Court in Bholu v. Ram Lal (3). It ig 
then said that there is an inherent power 
of review, reliance bein placed on 
Moni Lal v, Durga Prasad fo. This case 
seems to me to be no authority for us 
after the case in Narayana Chettiar v. 
Muthu Chettiar (3). The matter was one of 
Court-fee and the learned Judges held that 
as there is no appeal from an order fixing a 
valuation or demanding an additional Court- 
fee the Court has ample power to review 
its decision for good and sufficient reason. 
Apart from O. XLVI, r. 1, it has 
such an inherent power under s. 151 to 
make such orders a3 may be necessary 
for the ends of justice. It seems to be 
80 Ind. Cas 720,2 L. 66; SU P. L. R. (L5 29. 
B 97 Ind Oes 1008. 51M L.J. 219; (1926) M. W. 
N 890: A. L R 1026 Mad 980. 
4) 80 Ind Oes. 667; b P. L. T. 425; (1924) Pat. 254; 
3 Pat. 830; A. L R. 1024 Pat. 673. 
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& very strong proposition to say that when 
.&n executión petition has been dismissed 
under the Court's extraordinary power that 
extraordinary power should be again in- 
voked in order to restore the petition. As 
a last alternative, it was suggested that 
although there may be no power toreview 
under 8, 151, there must be a power to re- 
storation. This seems to me to be directly 
negatived by the decision in Narayan 
Chettiar v. Muthu Chettiar (3). The whole 
trouble has arisen through the Subordinate 
Judge observing that he takes this to be 
an application for review of his order. Had 
he been simply content to set aside his 
order on good cause shown,it is probable 
that we should have heard nothing about 
it. A review is clearly incompetent under 
O. XLVII, r. 1 with its limited scope as 
now defined by the Privy Council and ex- 
lained in Nathu Lal v. Raghubir Singh 
5). I am of opinion that the inherent 
power of the Oourt cannot and ought not 
to be invoked ina matter of this kind and 
in this view the order of the learned Sub- 
ordinate Judgeis wrong and must be set 
aside with costs throughout. 

Jackson, J.—Appeal against the order 
of the Subordinate Judgeof Nellore, in 
E. A. No. 73 of 1923, in O. 8. No. 9 of 1923, 
Bub-Court, Nellore. 


The respondent-deeree-holder in O.8. 
No.9 of 1923 was taking out execution 
under E. P. No. 80 of 1924, and the pro- 


ceedings had reached the proclamation 
stage. On lst March, 1926, the respondent's 
Vakil failed to putin an appearance and 
the petition was dismissed. He applied 
for review under s. 151, O. IX, r. 9or O. 
XLVII, r.1, and the lower Qourt, finding 
that in law a review will lie, allowed the 
review without furtherdiscussion of reasons 
or circumstances. Against this order ap- 
pellant now appeals. 

Presumably the dismissal of the execution 
petition was under O. XXI, r. 57. It was 
urged on behalfof respondent that the Court 
has an inherent power to dismiss exeoution 
petitionsfor default of appearance, but when 
a definite provision of the Code is appli- 
cable to the circumstances ofa dismissal 
it is unnecessary to invoke inherent power. 
It is not argued that O. IX, r. 9 applies. 

The only means by which an order 
regularly passed under the Code can be 


(5) 80 Ind. Cas 046; 48 A. 160; L. R. 6 A. 509 
Oliv; 35 A. L.J, 1029; A. L R, 1926 AIL 50 


953 


restored to flle is a review order under 
O.XLVII, r.l, The learned* Subordinate 
Judge was right, therefore, in assuming 
that the respondent's application was an 
application for review, "O. XLVII, r. 1 must 
be read as in itself definitive of the limits 
within wbich review is to day permitted, 
and the reasons justifying a review must be 
those specified in that order, or reasons 
analogous tothem [Chhajju Ram v. Neki(1).] 
Default of appearance is net areason con- 
templated by O. XLVII, r. 1, nor is it 
analogous to any such reason. The lower 
Oourt, therefore, was not authorized to allow 
a review, and ite order must be Bet aside. 

In Narayana Chettiar v. Muthu Chettiar(3) 
where itis held that absence ofa Pleader 
is not aground for review, the case-law on 
this subject has been fully considered and 
the ruling of the Judicial Committee in 
Chhajju Ram v. Neki e is cited as conclu- 
sive in the matter. Gopika Raman Ray v. 
Mahar Ali (0) which in effect seeks to 
override that ruling cannot be accepted as 
authoritative. It has been argued that 
although the lower Oourt treated the 
case in terms as one of review, its action 
nevertheless was under s. 151. Even on 
that supposition its order cannot bejustifled. < 
In Bholuv. Ram Lal (2) the facts are not 
set forth; but apparently an execution peti- 
tion had been dismissed for default under 
circumstances to which O.XXI,r. 57 was 
not applicable. This may be inferred from 
the admission of the petitioner's Vakil 
that the Court in dismissing the applica- 
tion could only haveacted under s. 151. 
It was beld in Ritu Kuer v. Alakhdeo 
Narain Singha (7) that execution creditors 
have ample facilities under the existing 
law in restoring cases dismissed for default 
and there is no reason why the extraordi- 
nary and vague jurisdiction given by 8. 
151 should be resorted to for saupplerment- 
ing those facilities. This is described in 
the Lahore case as no hard and fast rule 
of general application and their Lordships 
proceed to lay down that inherent power 
under s. 151 can be invokedin the case of 
an application for execution dismissed far 
default when it is clear that the -Oode 
contains no express provisions on tHe subject. 

“If a party .can satisfy the “Court that 


cul? Bi, Ind. Cas. 188 39 O.L J. 2477 A. L'R, 10M 
DES 

(7) 41 Ind. Ces, 154; 4 P. L. J. 330, (1018) Pat. 265; 
4 P. L. W. 208, kk Not i 
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it should exércise its inherent jurisdic- 
tion ex debiso justitie, there is nothing 
in the law to debar the Court from exercis- 
ing that inherent power." 

The only case cited in support of this 
proposition, Debt Bakhsh Singh v. Habib 
Shah (8), i. 6,88 pointed out in Narayana 
Chettiar v. Muthu Chettiar (3) one in which 
new and important matter was discovered 
and there had been an abuse of the process 
of the Court; it affords no analogy in a 
case where it issimply a question of excus- 
ing default. 

The mere fact that the Code contains 
no express ° provision for restoring an 
execution petition dismissed, for default 
would not.by itself warrant the invocation 
of 6.151. The circumstances in which an 
order can be reviewed are carefully defined 
in O. XLVII, r. and there is no assump- 
tion thata Court can overstep those pro- 
visions in the exercise of its inherent 
jurisdiction. If. that were so, there would 
bs no need of O. XLVII, r.l at all, for 
Oourts could review their orders for any 
reason. The predominant principle is that 
an order once passed is final; notthat an 
order once passed is always liable tobe 
Bet aside for any reason that the Court may 
think equitable; and the reason why the 
Oode contains no express provision for 
setting aside the dismissal of an execution 
application, is that the party can always put 
in afresh one. This may lead to inconveni- 
ence; but the party can prevent that by reason- 
able diligence; and if the Court is averse to 
exercising its disciplinary action so far ag to 
drive the party to a fresh petition, it is entirely 
a matter within the Oourt's discretion. Even 
under O. XXI, r. 57, the Court isnot bound 
to dismiss the application and so too in 
an earlier stage of the proceedings, it can 
&djourn, or strike the petition, for statis- 
tical.purposes, off its file. The trouble in 
these cases fo which O. XXI, r. 57 does 
not apply arises from the Oourt first of 
allinvoking aninherent power, not specified 
in the Oode,and hardly warranted either 
by abuse of its process or the ends of justice, 
in order to dismiss outright an execution 
p8fition, and then changing its mind and 
again invaking s. 151 to reverse its own 
order. If the ([Jourt would simply strike off 
such cases, tobe restored, if necessary, on 


(B) 18 Ind. Cas. 526; 35 A. 331, 17 O. W. N. 839; 
11 Ad, J. 635: 18 O. DL. J.B; 15 Bom. L. R. 640; 14 
M.1.T.33, (1413) M. W.N. 586; 25 M. L.J. 148; 16 
Q. C. 194; 40 L Á 151 (P, O). 
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the appearance ofthe party, there would be 
no trouble at all. s : 
I agree that the appeal should be allowed. 
with costs throughout. 
Y. N. Y. Appeal allowed, 


— 


5 


LAHORE HIGH COURT. 
Saoonp Civin APPAAL No. 516 or 1928. 
Oetober 26, 1928. l 
' Present:—Mr, Justice Jai Lal. 
ALLAH BAKHSH AND ANOTHBE-— 
DEPBNDANTS—À PPELLANTS 
versus 
BHADI AND ANOTHAR— PLAINTIFF8— 
RESPONDENTS. < 

* Limitation Act (IX of 1908), Sch. I, Arts. 142, 145 
—Oo-sharere—Denial of ti Declaratory decree— 
Suit for possession —A dverse i Limitation. 

Plaintiffs, who were ed as owners of & omne- 
third share in the land in suit, instituted a declara- 
tory suit in respect of their share in 1911 founding 
their cause of action on a denial af their title in 
partition proceedings by the defendants, who were 
recorded as the proprietora of the remaining two- 
thirds share. The suit was decreed on 21st December, 
1812. On 6th August, 1924, plaintiffs instituted a 
suit against the defendants for possession of their one- 
third share: 


Held, thst in order to succeed in the suit it was 
necessary for the plaintiffs to prove that they had 
been in possession of the property in suit at sometime 
within twelve years from the institution thereof, 
either by receipt of rents or otherwise, and that the 
mere fact that they had obtained a declaratory decree 
in 1912 did not avail them as they had allowed the 
defendants to remain in possession of the property 
and had not followed the declaratory decree by any 
ection to make their title perfect by obtaining poe- 
session. [p 957, ool. 1.] 

Second appeal from the decree of the Dis- 
trict Judge, Ludhians, dated the 3rd De- 
cember, 1925, reversing that of the Subordi- 
nate Judge, Fourth, Olass, Rupar District 
Ambala, dated the 12th April, 1925. 

Mr. Fakir Chand, for the Appellants. 

Mr. G. S. Salartya, for the Reapondenta. 

ORDER.—The plaintiffs who have: all 
along been recorded as owners of a one- 
third share in the land in suit instituted a 
declaratory suit in respect of that share in 
1911 founding their cause of action on & 
denial of their title in partition proceedings 
by the defendants who were recorded as the 
proprietors of the remaining two-thirds 
share. Thesuit was decreed on the 21st 
December, 1912. On the 6th August, 1924, 
the plaintiffs instituted the suit out of 
which this second appeal has arisen for the 
It was 
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alleged in the plaint that after the previous 
“ suit had been decreed on the 21st December, 
1912, the plaintiffs had been receiving their 
Share of the produce of the property till 
about a year before the date of the present 


Built. 

The plea of the defendants was that the 
plaintiffs suit was barred by time as the 
defendants’ title to the land in suit had 
become perfect by adverse possession ex- 
tending for more than twelve years. The 
suit was dismissed by the trial Judge who 
held that the defendants had established 
their plea of &dverse possession and that 
the mere fact that the plaintiffs had obtain- 
ed a declaratory decree in 1912 did not 
avail them as they had allowed the defend- 
ants to remain in adverse possession of the 
property for more than twelve years and 
had not followed the declaratory decree by 
any action to make their title perfect by 
obtaining posseasion. Akbar v. Tabu (1) 
was cited as authority in support of this 
view. 

The District Judge on appeal has decreed 
the suit holding that Akbar v. Tabu D 
is distinguishable and that the plainti 
having been declared to be owners of the 
land in 1812 there could be no queetion of 
adverse possession before that date, 

This view of the learned Distriet Judge, 
in my opinion, is erroneous and is opposed 
to the law laidin Akbar v. Tabu (1) which 
fully applies to this case. Subbaiya Panda- 
ram v. Mahamad Mustapha Maracayar (2) 
is also an authority in support of the view 
taken in Akbar v. Tabu (1). In order to 
succeed in this case it was necessary for 
the plaintiffs to prove that they had been in 
possession of the property in suit at some 
time within twelve years from the institu- 
tion thereof. . 

I must, therefore, remand the case to the 
learned District Judge with the direction to 
submit a finding on (a) whether the plaint- 
iffs have ever been in possession of the land 
in suit within twelve years of the suit; and 
(b on what date was the plaintiffs’ title 
denied by the defendants for the first time, 
Report within two months, Ten days for 


objections. 
Z. K. Case remanded. 


(D 28 Ind. Cas. 805; 45 P. R. 1914; 105 P. L. R, 
1914, 61 P. W.R. 1914. 

($) 74 Ind. Cas. 492; 46 M. 751; 31 A. L. J. 780; A. 
L E. 1923 P. O. 175; 45 M. L J.588; 25 Bom. L. R. 
1275; 18 L. W. 903: (1024) M. W. N.65; 38 O. W. N, 
493; 3 Pat. L. R. 104, 33 M. L, T, 285: 40 O. L. J, 
20; 50 L A. $05 (P. O)). 
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MADRAS HIGH COURT. 
APPHAL AGAINST ORDER No. $9 or 1925. 
April 9, 1926. 
Present:—Mr. Justice Waller and 
Mr. Justice Madhawan Nair. 

M. 8, A. P. L. PALANIAPPA OHETTI 
—PATITIONBR—ÅPPALLANT 


versus 
8. L. 8. COHRTTIAPPA CHETTI awp 
ANOTHBR— RASPONDANTS, 
Or. P. C. (Act V of 1898), s 195 (8)}—Sanction to 
—Refusal to grant sanction in respect of 

offences committed 1n course of cil ut of over 
. 6,000 in value—Appeal, w lies to High Court 
District Court. 
Where sanction to prosecute js refflsed in respect 
of an offence referred to in s. 195, Or. P. O., alloged 
to have bean committed in the course of a civil guit, 
the valuation af such suit is 1mmatorial for the pur- 
pose of deciding the Court of Ap to which an 
application under 8.195, Or P. O., for granting sanc- 
tion will lie Even where the suitis of the value of 
over Rs. 5,000 before the Sub-Judge, the appes] will 
lie to the District Oourt and not to the High Oourt, 

Ganga Dei v. Sher Singh (1), followed. pi~. 

appeal against an order of the Oourt 
of the Subordinate Judge, Sivaganga, 
dated the 28th July, 1924, in O. P. No. lof 
1923. 


FACTS.—The respondent brought a 
suit in the Sub-Oourt of Sivaganga for 
recovery of over Rs. 5,000 lent to the ap- 
pellant on pledge of certain jewels after 
giving credit for sums received by sale of 
them and obtained a decree. Disputes arose 
in the course of the proceedings as to 
the identity and custody of some of the 
jewels. The appellant thereupon applied 
to the Sub-Oourt on the faith of certain 
letters written by the plaintiff or his autho- 
rised agent, for sanction to prosecute the 
deoree-holder and his authorised agent (re- 
spondente Nos. land 2) for offences under 
s. 193 read with s. 109, and s, 193, Indian 
Penal Oode) respectively. The Subordinate 
Judge refused to give sanction holding 
that the respondents’ want of bona fidea 
was not prima facie clear. From that 
order an appeal was preferred to the High 
Court by the petitioner and & preliminary 
objection was taken that the appeal lay 
not to the High Court but only to the Dis- 
trict Court notwithstanding that the value 
of the suit was over Rs. 5,000. œ 

Mr. K. Balasubramania Aygar, for the 
Appellant. s a 

Mr. K. Rajah Ayyar, for the Respondents’ 

JUDGMENT.—A preliminary gbjec- 
tion is taken that the appeal lies to the 
District Court. We think that on the authcra 


or 


r 454 EL ; 


ities, e. g., Ganga Dei v. Sher Singh (1) and 
the wording, of s. 195 (3) (a), Or. P. O., the 
objection is well-founded. 
he appeal is dismissed with costs, 
V.N. Y. ad dismissed. 
= 17 A. 5l; A. W. N. 41894) 201; 8 Ind. Deo. (N. &) 


LAHORE HIGH COURT. 
First Orva APrBAL No, 1879 or 1922. 
November 26, 1926, 
Present:—Mr. Justice Broadway and 

. Justice Zafar Ali. . 
Dg. RAM SARAN DAS—Daranpant— 
APPHLLANT 
; versus 
RALA RAM AND ANOTHSR—PLAINTIFFS 
pon det (T of 1913), 8. 7— Prem. 
l i et (I of 1918), s. 7— 
settee” Bla pudet Nara j 
The custom’ of pre-emption prevaHs in the town of 
Bhera in the Shahpur District. [p. 958, col. 2.] 
Firat appeal from the decree of the Sub- 
ordinate Judge, Firet Olass, Sargodha, 
dated the let May, 1922. 
Dr. Nand Lal, for the Appellant. 
Mr. Nanak Chand, for the Respondents. 
JUDGMENT.—On the 25th July, 1918, 
Ram Labhaya Mal sold a certain house to 
Dr. Ram Baran Das. "This sale was effected 
under a registered deed and the considera- 
tion for the sale was entered as the sum of 
Rs. 6,500. On the 21st July, 1919, one Rala 
. Ram son of Ganda Mal sued for possession of 
this house claiming to be entitled thereto 
by right of pre-emption. He alleged that 
the market value was only Rs, 5,700 which 
he was prepared to pay, and he based his 
claim on the ground that the custom of pre- 
emption prevailed in the town of Bhera 
where the house was situated and that the 
laintiff's house was adjacent to the house 
gold? and that the plaintiff had aright of 
easement, light and air in respect of the 
house sold vide para. 2 (6) of the plaint. 
In para. 7 of the plaint he asked “for 
& decree for possession by preemption of 
the house in guit of which he gave.a de- 
Beription including the boundaries and as- 


gdrted that the house sought to be pre- 
empted w ounded on the south by the 
property of a Rgm the plaintiff, shown 


red in the plan attached situate in Mohalla 
Dhaunan Grah, Bhera. The defendant- 
yendes denied all the plaintiffs averments, 


pleaded thet the custom of pre-emption . 


,- 
* 
gone: 


RÀi sirak bag v. BALA BAM, 
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did not exist in Bhera that tbe plaintiff's 
house was not adjacent to that sold and. 
that he had no easement in conneotion with 
the house sold. He also asserted that the 
sum of Ra. 6,500 had been correctly entered 
in the deed of sale, had actually been paid 
and was, if anything, less than the market 
value. 

The learned Sub-Judge granted the 
plaintiff a decree holding that the custom 
of pre-emption obtained in Bhera but de- 
cided that the market value was really a 
sum of Rs. 6,000 which the pre-emptor was 
directed to pay within a period of two 
months. The amount has been paid. The 
vendee has preferred this appeal through 
Dr. Nand Lal who has contended, firstly, 
that the sum actually paid by his client 
was Rs. 6,500, secondly, that the right of 
pre-emption had not been provėd to exist, 
in the town of Bhera, and, thirdly, that it 
had neither been alleged nor proved that 
the plaintiff owned any property contiguous 
to the property sought to be pre-empted, 

With regard to the first point the learned 
Sub-Judge has found that earnest money 
must have been paid but he goes on to ey 
“Tt is not possible to say exactly how mu 
was really paid but I think about half 
would not be a wrong guess," and he 


‘allowed a sum of Rs. 8,000. We have been 


taken through the evidence on the record 
with regard to the payment of the earnest 
money which -was Eid to be Rs. £00 and 
are unable to see any reason why the evi- 
dence of the witnesses on this point should 
not be accepted in its entirety and we would, 
therefore, hold that it had been proved that 
a sum of Ra. 6,500 had actually beer paid 
and thatit had been paid in good faith. 

As tothe second point the learned Sub- 
Judge has proceeded qn certain instances 
referred to in his judgment and on Ram 
Asra v. Gur Ditta (1). It has been urged 
that inasmuch as the cited and referred 
to instances have not been printed they 
should not be allowed any weight. Hven 
assuming that these four instances should 
be eliminated from consideration there 
remains the case of Ram Aera v. Gur Ditta 
(1) in which it was clearly laid down that 
in the town of Bhera the right of pre- 
emption existed. It has been urged by 
Dr. Nand Lal.that that authority is now 
obsolete having regard to the provisions of 
thePre-emption Act of 1913. At page 460 


of the Law of Pre-emption in the Punjab, 5th 
(1) 42 P. R, 1801, à 
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Edition by Ellis there isan Appendix V, 
showing ‘the towns and sub-divisions of 
townsin which the right of pre-emption 
exists and Bhera is shown as one of those 
towns, the authority quoted in support of 
that being Ram Aera v. Gur Ditta (1). Iu our 
opinion it is sufficient to show that the view 
taken by the learned Sub-Judge is correct. 
The third point relates to the wording of 
the plaint and the two documents executed 
in connection with the sale, namely, the 
agreement to sell and the actual deed of 
sale, In these two documents the;plaintifi's 
property is shown as adjacent or muttastl, 
the plaint the same word muttasil is 
used in describing the relative positions 
of the plaintiffs house and the house 
sought to be preempted. It has been 
urged that inasmuch as the word con- 
tiguous has not been employed at all it 
should be held that the plaintiff has never 
alleged, let alone, proved that his house was 
‘contiguous’ to that sought to be acquired 
by preemption. No doubt there is a 
difference in the strict meaning of the words 
adjacent and contiguous. There can, how- 
ever, be no doubt thatin the present case 
the plaintiff has used the word muttasil, 
which has been translated as adjacent, 
intending to use the word as denoting that 
his house abutted on or actually touched 
the house sought to be pre-empted. That 
appears to be clear from the fact that in 
the 7th paragraph of his plaint he describes 
this property and shows that the southern 
boundary of the same is the house belong- 
ing to himself (Rala Ram) and to the plaint 
was attached a plan in which the property 
sought to be pre-empted was marked ina 
definite colour. A reference to the plan 
clearly shows that these two houses do ac- 
tually abut one on the other. It must, 
therefore, be held as a fact that the two 
houses are actually contiguous and in this 
view of the case we find ourselves in agree- 
ment with the decision of the learned Bub- 
Judge. The appeal is, therefore, accepted 
to this extent that we increase the sum 
payable by the pre-emptor to Rs. 6,500. 
This must be paid within a period of two 
months from to-day. The parties will bear 
their own costs in this Court. 
x x. odi partly accepted. 


PATNA HIGH COURT. 
Fiast Civin Arpas Noa, 80, 81 AND 
82 o» 1920. 

November 15, 1926. * 

Present :- Bir Dawson Miller, Kr., 
Ohief Justice, and: Mr. *Justice Foster. 
Tikait MAHABIR PRASAD NARAYAN 
pee ee ee 


Tas CHOTA NAGPUR BANKING 
ASSOCIATION, LTD. AND OTHBES— 
PLAINTIPPS— RRSPONDEATS. 
agpwr Hnoumbered Estates Act il of E 
12—Chota Nagpur Hneumbered 
(Amendment) Act (VIII id Torpedo par 
estate ore papment of debte— 
Amendment, whether retrospective—Mortgage sui — 
Passing o ‘preliminary desres— Proceedings, whether 
stil 
Under Pn of the Ohota Nagpur Enoumbered 
Estates Act, 1870, as it existed before 1943, unleas the 


debts had been discharged or an arrangement come to 
for their satisfaction, the Oommussioner could not 
restore the property he had once finally approved 


of the scheme of settlement referred toin B, 12. [p. 


961, col. 1.] 
The effect of the Ohota Nagpur Hnoumbered Estates 
.1022 was to do away 


the scheme 


shall be 
carried into 

wer, with the previous sanction of the Board of 
venue, at relinguah time, even after approval of the 
Die holder 9 uiah the management of the property 
eres! older w. igre NEW olicuiusbances'camieinio eis 
facts were disclosed or events ocourred, which, 
Pa Er opinion, rendered the scheme unsuitable for 
the settlement of the debts and liabilities. [ibid.] 
The Chota Nagpur Hnoumbered Estates (Amend- 
ment) Act merely gives the Oommisaloner addi- 
ti powera in carrying out the provisions of 
the Act and in relinquishing the property to the 
holder when the scheme turns out to be unsuitable. 
These provisions relate to prooedure only and, there- 
fore, the Amending Act applies to estates under 
management at the.time when it came into force as 
well as to those which ht be vested ın a Manager 


sabeegaontiy. [p. 963, col. L 
A mortgage suit does not come toan end with the 


e A ia descen 18 made or ili sams [S 
comes barred by limitation. [p. 961, col. 2.] 

Appeals against a decision of the" Addi- 
tional Babo dineis J noen Hazaribagh, 
dated the 11th November, 1 

Messrs. K. B. Duttand D. L, Nandkeolyar, 
for the Appellant. 

Messrs. S. M. Mullick and B, C. De, =o 
the Respondents, 

JUDGMENT. E 

Miller, C. J.—These ajo jhree appeals 
on behalf ofthe defendant «rom a decision 
of the Additional Subordinate Judge of 
Hazaribagh, dated the llth.Nagyember, 1925, 
directing thata preliminary mortga ouis de- 

cree passed in tbe year 1905 ele 
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made absolute in favour of the plaintiffs. 
The long deley in applying to make abso- 
lute the decree is due tothe fact that in 
1905, after the preliminary decree was 
obtained, the defendant's estate was placed 
 undera& Manager under the provisions of 
the Ohota Nagpur Encumbered Estates 
Act and no provision was made for liqui- 
dating the mortgage-debt before the estate 
was released from management on the 25th 
June, 1924. The plaintifis then applied 
under O. XXXIV, r. 5of the O. P. O., for 
sale of the mortgaged property in satisfac- 
tion of their preliminary decree. The de- 
fendant raised various objections which 
will be dealt with later, but the trial Court 
, decided in favour of the plaintiffs and 
granted them a gode 
The appellant, Tikait Mahabir Prasad 
Narayan Deo, is the proprietor of an estate 
in the Hazaribagh District known as Gadi 
Satgawan. In 1805 the estate which was 
then held by the appellant's father was 
heavily encumbered. Amongst other 
liabilities was the mortgage-decree in ques- 
tion fora sum of over Rs. 1,31,000 passed 
by the Subordinate Judge of Hazaribagh 
on the lst April, 1905, in Suit No. 58 of 1904 
in favour ofcertain plaintiffs whose interesta, 
-except in 80 far as they have since been 
adjusted, are now represented by the re- 
spondents in these appeals. There were five 
sets of plaintiffs altogether, each set obtain- 
ing under the decree a specified interest. 
The respondents represent the interest of 
three of the different seta of plaintiffs whose 
claims are still outstanding, which accounts 
for the fact that there were three applica- 
tions under O. XXXIV, and three separate 
appeals have been preferred to this Court. 
he facts, however, in each case are the 
same and it is unnecessary to differentiate 
between the cases. 
- On the 27th December, 1905, before a 
final decree Had been passed in the mort- 
gage suit then pues 3 the estate, at the 
request ofthe then holder, was vested in a 
Manager under the provisions of the Chota 
Nagpur Encumbered Estates Act (B. O. 
Aot VI of 1876). The immediate effect 
of the vesting order was to bar all pro- 
ceedings then pending in any Civil Court 
in respect te the debts and liabilities of the 
holder and to annul all existing processes, 
executions and attachments in respect there- 
cand fo digqualify the holder from deal- 
ing Many way with the estate. The Act, 
however, impoggs upon the Manager certain 
. 


duties and liabilities in connection with 
the estate. He must get in thé assets and , 
discharge the liabilities in a certain order 
of priority set out in the Act, and provi- 
sion is made for calling upon all claimants 
against the holder to bring in their claims 
within a stated time. Under s. 8 the 
Manager must, in accordance with the rules 
made in the Act, determine the amount 
justly due tothe several creditors and an 
appeal lies from his decision to the Deputy ` 
Oommissioner. Under s.llof the Act as 
it existed before it was amended by a sub- 
sequent Act of 1922, to which I shall pre- 
sently refer, it was provided that when 
the amount due in respect to the debts and 
liabilities had been finally determined the 
Manager should prepare and submit to the 
Commissioner a schedule of the debts and 
liabilities and a scheme for the settlement 
thereof and it further provided as follows: 

“And such scheme, when approved by 
the Commissioner, shall be carried into 
effect. Until such approval is given the 
Commissioner may, as often as he thinks 
fit, send back such scheme to the Manager 
for revision and direct himto make such 
further enquiry as may be requisite for the 
proper preparation of the scheme." 

Under s. 12, as it existed before 1922, 
provision is made forrestoring to the holder 
or his heir the possession and enjoyment 
of the property, and where the property 
is so restored all proceedings, processes, 
executionsand attachments, in so far as 
they related to debts and liabilities which 
the Manager had not paid off or compro- 
mised and the debts and liabilities barred 
under the earlier sections, are to be reviv- 
ed, and in calculating the period of 
limitation applicable to the revived pro- 
ceedings and to suits to recover and en- 
force the revived debts and liabilities 
the timeintervening between the restoration 
and the vesting order is to be excluded. 
Restoration, however, under s. 12 could 
only be made in three specified casas: (1) 
where all the debte and liabilities men- 
tioned in the schedule together with inter- 
est, if any, due thereon had been paid and 
discharged, or (2)if the Commissioner at 
any time before & scheme had been ap- 
proved by him under s. ll thought that 
the provisions of the Act should not con- 
tinueto apply to the case of the holder or 
his heir, or (3) where an arrangement had 
been made for the satisfaction of the debts 
and liabilities whioh had been accepted by 
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the creditors and approved by the Com- 
aue lonat It followed, therefore, that un- 
less the debts had been discharged or an 
arrangement come to for their satisfaction 
the Commissioner could not restore the 
property after he had once finally approved 
of the scheme of settlement referred to in 
8. ll. It would appear that the Commis- 
sioner had been in the habit in certain 
cases, notwithstanding the provisions of the 
Act, of restoring to the holder the proper- 
ty even after a scheme of settlement had 
been approved by him and before the 
debts and liabilities had been discharged, 
or a composition made with the creditors, 
and the effect of his so acting gave rise 
to certain judicial decisions which need not 
be considered here. In 1922, however, in 
Bo farasthe Act applies to this Province, 
it was amended by Bihar and Orissa Act, 
VIII of 1922, which took effect from the 


24th January, 1923. By that Act, es. 11 and. 


12 were amended and re-modelled, two addi- 
tional sa. 11-A and 11-B being added. The 
effect of the Amending Act was to do away 
' with the provision requiring that the 

scheme when approved by the Commis- 
sioner shall be carried into effect and to 
‘give the Commissioner power, with’ the 


previous sanction of the Board of Revenue, . 


at any time even after approval of the 
scheme, to relinquish the management of 
the property to the holder where new cir- 
cumstances came into existence, facts weré 
disclosed or events occurred which, in his 
opinion, rendered the scheme unsuitable 
for the settlement of the debts and lia- 
bilities, 
In the present case a scheme was pre- 
pared andapproved by the Commissioner 
the. debts having been determined at the 
decretal amount. The provision, however, 
made for the payment of interest was slight- 
ly different from that awarded by the 
decree, interest at a higher rate on a por- 
tion only of the principal being allowed 
instead of interest at a lower rate on the 
whole as provided by the decree. We are 
told that this works out slightly in favour 
Qf the defendant. It was argued that this 
determination ofthe liability by the Mana- 
ger was an arrangement made for the 
satisfaction of the debts accepted by the 
creditors within the meaning of s. 12 and 
that the plaintiffs, if entitled to any thing, 
could notclaim more than the sum ascer- 
tained by the Manager, and further that the 
claim arising under the preliminary decree 


BL 


ceased to exist when this naw arrangement 
was come to. This contention, however, 
would appear to be unsound. “The docu- 
ment put in evidence in support of it shows 
that it was hotan arrangement made and 
accepted by all the creditors in the nature 
ofa composition but merely a determina- 
tion by the Manager of the amount due to 
the claimants, under s. 8 of the Act. There- 
after, although the claims of two seta of 
plaintiffs were sstisfied or compromised, 
the estate remained under management 
until thé 24th June, 1924, without any pro- 
vision being made for jng the scheme 
into effect sò faras the debts due to the 
present plaintiffs are concerned. On that 
date, ag appears from a notification in the 
Bihar and Orissa Gazette, the estate was 
released from management under the orders 
of the Board of Revenue, the scheme of 


“the estate having been found unsuitable 


and the estate was restored to the posses- 
sion of the present holder. It was further 
notified for the information of all concerned 
that the provisions of the Act ceased to’ 
apply to the property from the 15th May, 
1924, and that the proprietor should hence- 
forth ba responsible for all his debts and 
liabilities. If this relinquishment of the 
estate in favourof the holder was a. valid 
relinquishment then no question of limi- 
tation arises; for under the provisions of s, 
12, both before and after amendment, the 
period of limitation was suspended during. 
the time the- estate was under manage- 
ment. i 
Two further points, however, were argued 
before us in these appeals. P'irst,it was 
said that on the. 27th December, 1925, when 
the estate became vested in the Manager, 
no proceedings were pond in any Civil 
Court within the meaning of s. 3, as the 
preliminary decree had been passed and no. 
application at that time had been made for 
a final decree. In my opinion there is no 
force inthis contention. The preliminary 


_ decree provides that the mortgaged proper- 


ties, in the event of failure to pay the de 


_cretalamount within a specified time, would : 


be liable to be sold and the balance still 
due realised from the defendant. A mort- 
gage suit does not come’ to an end with 
the preliminary decree and tfe proceedings 
are still pending at'least until afinal də- 
cree is made or the same beconies birred 
by limitation. Neither everf had anisen on 
the 27th December, 1905, when the vestin 
order was made, ° 


. 
ka 


SUG nin. Lois 
.' Secondly, it was -argned that the Amend- 
ing Actof 1922 did not apply to estates 
‘vested in a Manager under the Act before 
“that date and, therefore, the relinquishment 
of the estate by the Manager in the circum- 
> ‘stances which arose was ulira vires and the 

‘debts and liabilities still remain barred, 
“the plaintiffs’ onl 
' upon the scheme being carried out. I can 
“find no reference in the judgment of the 
“trial Oourt to any argument upon this 
‘point. taken before that Court. We have, 
therefore, not the advantage of considering 
‘the opinion ofthe, Additional Subordinate 
Judge upon “it. 
memorandum of appeal in this Court an 
ground suggesting that the order of relin- 
quishment waa ultra vires. It seems to me 
< 'elear; however, even if we should regard 
the appellant as entitled to raise the ques- 
tion now, that the provisions of the Amend- 
' ing Act, were intended to apply to estates 
‘already under management as, well as to 
those which might be veeted in & Manager 
subsequently. The Amending Act merely 
‘gives the Commissioner additional powers 
‘In carrying out the provisions of the Act 
and'in relinquishing the property to the 
holder when the scheme turns out to be 
unsuitable. These provisions relate to 
procedure only and no question of vested 
rights sriees. I think, therefore, that the 
appellant’s argument on this point fails 
and that the Manager in the circumstances 
. was competent to releaee the estate to the 
holder: ' : i : 

These appeals must be dismissed with 
costs. -~ 

Foster, J.—I agree. 

aN, A. : Appeals dismissed. 
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fete versus 
KARTAR SINGH AND OTERRS—DEFBNDANTS 
©—eR BS PON DENTS. 
` Lamitatign Act TIX of*19008), Sch. I, Art. 148— 
: Punje Tenancy Act (XV of 1567), ss. 8, 69—Mukar- 
raridarl ‘rights, mature of—Death of mukarraridar 
without éheirs—Morigage created by mukarraridar— 
Redemptron—Morigagee, possession o, whether adverse 
pfainst proprietors, e 

. 


--- s 2 1 RAM bABHAYA v. KANTÀR SINGH. 


‘scent from a 


remedy being to insist _ 


Nor can I find in the | 


[99 L O. 1927) 
Although a mukarraridar oan, if he wishes, prove 


“that he has aright of occupancy underes. 8 of the 


Punjab Tenancy Act, his tenancy is not, until he has 
done so, governed by the provisions of that Act. 
Ordinarily such tenancy is ble and succession. 
to it is not restricted toa collateral tracing his de- 
person who had at one time occupied 

the land of the tenancy. [p. 964, col 1.] 
On the death of a mukarraridar without heirs a 
mortgage created by him over the tenancy is not 
and the proprietors who succeed to the 
rights of the mukarraridar are entitled to redeem the 
mortgage. If, in such a case, the mortgagee continues 
to be in possession of the tenancy, his possession 
cannot be regarded as adverse to the proprietors and 
the proprietors have & period of sixty years from the 
date ot the m within which to redeem the 


mortgage. [p. 964, cola. 16 2.] 
Second appeal from the decree of the Die- 

trict Judge, Attock, dated the 15th Decem- 

ber, 1915, confirming thatof the Subordinate 

Judge, Fourth Olass, Pindigheb, dated the 

28th October, 1923. 

* Dr. Nand Lal, tor the Appellants. » 
Mr. Shamair Chand, for the Respondents. 


JUDGMENT.—The suit out of which 
this appeal arises was instituted by two 
proprietors of two areas of land in village 
Bhahbazpur of Pindigheb Tahsil measuring 
154 kanals and 3 marlas respectively for 
the redemption of these areas from mort- 
gage. The plaintiffs alleged that one 

aman who held the lands as mukarrari- 
dar had mortgaged his mukarraridari 
rights to the predecessors-in-intereat of the 
first twenty-seven defendants for Rs. 108, 
and that on Gaman's death the rights had 
passed to his widow and, after her death, 
there being no nearer heir to succeed to 
them, had been recorded in the land revenue 
records as having reverted to the plaintiffs, 
the proprietors of the land. The similar 
plot had, so it was stated by the plaintiffs, 
been recorded at the Settlement of 1880 as 
in possession of the defendants’ predeces- 
cors as mukarraridars instead of as morb- 
gagees as they really were. The proprietors 
other than the plaintiffs were joined as 
fora defendants Nos. (28 51). The suit was 
contested (in argument at any rate) on the 
grounds (1) that, the mortgage having been 
extinguished by the death of the mortgagor 
(their being no reversioners entitled to 
succeed under s. 59 of the Panjab Tenancy 
Act) the contesting defendants had been 
holding possession for more than twelve 
years adversely to the plaintiffs whose suit, 
therefore, was barred under Art. 144 of the 
Indian Limitation Act, and (2) that the 
smaller area was not under mortgage along 
with come larger area, p 
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. The firat Court framed only three 
188u68.—3 . 


1. Is the plaintiffs’ suit within time? 
2.. Can & prayer for possession of the 


` ihata chah (the smaller area) be included in 


this suit? 

3. What sum should the plaintiffs pay on 
redemption? 

The learned Sub-Judge held that the suit 
was governed by Art. 148 of the Limitation 
Act and was within time, and that the 
mortgage included the smaller area, the 
entry of 1880 being an error and unauthoriz- 
ed. He granted a preliminary decree ac- 
cordingly. 

An appeal by the majority. of the con- 
testing defendants was dismissed by the 
learned District Judge, and against this 


‘dismissal the defendants have preferred 


this second appeal. The memorandum 


of appeal puts forward no less than nine- : 


teen grounds, but beyond reading them 
through at length Dr. Nand Lal has not 
addressed any argument to the Oourt in 


support of them other than the following, . 


namely, (1) that the suit was barred by limi- 
tation, (2) that an issue ought to have been 
struck and decided on the questions whe- 
ther there existed any heirs entitled to 
succeed to Gaman's rights and whether in 
their presence the plaintiffs had a locus standi 
for the suit, and (8) that the plaintiffs were 
wrongly held to be mukarraridare in succes- 
Bion to Gaman. Dr. Nand Lal now asks me 


“to remand the case for a decision upon the 


issue whether the plaintiffs had a locus 


_ standi to institute the suit. 


4 


I dispose first of the second of these 
grounds, In their written pleas the de- 
fendants stated that heirs of Gaman were 
in existence, that his righte did not devolve 
upon the proprietors in their presence, and 

aintiffa proprietora had no right to sue. 

o distinct issue upon this plea was struck 
but it is clearly apparent that the plea was 
abandoned atthe trial. The plaint in its 
final form was presented in March- 1922, 
and the pleas were filed on 7th November 
of that year. On the 21st November, 1922, 
certain persona applied to be made parties 
alleging that they aad several others, not 
named, were heira of Gaman. The Sub. 
Judge made a regalar enquiry and finding 
that they were not heira rejected the appli- 
cation. The issues were struck on the let 
March, 1323, there being none upon the 
questions whether there were reversioners 
entitled to sue or whether the plaintiffs had 
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aright to sue, The defendants from the 
beginning to the end of the proceedings 
haye not named any of the alleged heirs 
and Dr, Nand Lal admits that he is unable 
to name any persons other than the plaintiffs 
entitled to redeem the mortgage. The 
mortgage by Gaman has never been denied. 
No witness was asked by defendanta to 
name any heir,norhas any witness stated 
that there was an heir in existence, 
The trial lasted for nearly eight months 
after the issues were atruck and it was open 
to the defendants to ask for an issue. It is 
obvious that the point was present before 
the parties for a long period, was spent in 
the inquiry into the application of 21st 
November, 1922, and the plaintiffs proved 
the mutation of land records by which they 
were recorded as succeeding to Gaman’s 
rights. In their written pleas defendants 
admitted that plaintiffs were recorded ag 
mukarraridars but stated that they had no 
knowledge whether they really were. It 
would not in these circumstances have been 
just, in my opinion, to remand the case and 

think that the learned District Judge waa 


- right in refusing to do so. 


The point as to limitation does not appear 
. to have been argued before the lower Appel- 
late Court except in so far as it was con- 
tended that the plaintiffs could not sue as 
mortgagors. A suitfor redemption of the 
mortgage was within time. The land 
first mortgaged, no doubt, in 1860, but there 
was a dispute over the mortgage in 1868. 
The dispute was settled by a compromise in 
Oourt by which not only was the mortgage 
continued, but apparently on conditions 
entirely different from those of the original 
hypothecation. The first Court was, I think, 
right in regarding the compromise aś 
superseding the original hypothecation, 
But even if the suit be regarded as based 
upon the contract of 1860, it is clear from 
the records that in 1803 the mortgagees not 
only admitted the mortgage but undertook 
to allow proportionate redemption on part 
payment of the debt. There is ample 
authority that Such an admission extends 
time under the provisions of s. 19 of the 
Limitation Act, à 
It remains to b» desided whether theme ia 
any force in Dr. Nand Lal's cont&ntion that” 
th» plaintiffs could not "em because 
morigage was extinguished on the death of 


Gaman without reveraioners other than the: 


proprietors, and, consequently, the suit 
could only be one for possession againat 


~ 
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tresressers which suit was barred by limi- 
tation. é i 

The nature of a mukarraridari right has 
never beeh completely and clearly defined. 
That a mukarraridar is not an owner but a 
tenant was decided after reference to pre- 
vious decisions to this Court by the judg- 
ment reported in Kanshi Ram v. Shah 
Nawaz (1) But though there is little doubt 
that & mukarraridar could, if he wished, 
prove that he had a right of occupancy 
under s. 8 of the Punjab Tenancy Act, his 
tenancy is not, until he has doneso, gov- 
erned by the provisions of the Act relating 
to occupanoystenants: Nawab Khan v. Sewa 
" Das(2). Thusit has been held that the 
tenancy is alienable [see Kala v. Nawab 
Khan (3)], andsuccession to it is not reetrict- 
ed to a collateral tracing his descent from 
the common ancestor of last tenant and him- 
self [Maya Dae v. Malik Aulia Khan (4).] A 
mukdrraridar has been described as a ten- 
ant with aright of occupancy of a peculiar- 
ly exalted kind, the question of succession 
being governed by custom [Maya Das v. 
Malik Aulia Khan (4). The ruling last 
cited was on the question whether succes- 
sion was limited to descendants of & 
common ancestor of the last tenant and the 
collateral claiming succession. 


"Now, Dr. Nand Lal has cited no authority 
for his contention that, on the death of a 
mukarraridar his mortgagees become own- 
ers of the land and the ged right to 
redeem is forfeited. When the appeal first 
eame before the learned Distiict Judge he 
dismissed it on the ground that the appel- 
lants had refused to join as respondents the 
representatives of a deceased pro forma 
defendant. An appeal against this dis- 
missal was preferred to this Court and Jai 
Lal, J., in remanding the appeal for decision 
on ita merits remarked that the plaintiffs in 
this e cannot be called the heirs of the’ 
land by virtde of reversion. They are, 
therefore, the owners of the deceased muk- 
karraridar. “They became owners of the 
land in whom the equity of redemption 
vests.” It was laid down by the Chief Court 
in Shér Khan v. Pir Bukeh (5) that on the 
death of an occuparcy tenant without heirs 
the interestof a mortgagee from the tenant 


(1) 71 Ind, Oas. 8S1; A. LR. 1923 Lah. 295. < 
) 42 P -R. 1908; 187 P.'L. R. 1908; 87 P, W. R. 


(3) 47 P. R. 18%. 
(4) 10*D. R. 1896 Rer. 
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ceaged with the interest of the mortgagor. 
Butthatruling was based on th fact that | 
an occupancy tenancy does not devolve 
upon a proprietor under s, 59 of the Tenancy 
Act, but under the exprees proviso thereto 
is extinguished. As already remarked, that 
s. 59 is not applicable to a mukarraridar 
tenancy and the appellants have not at- 
tempted to prove under s. 8 that they have 
occupancy rights. Now, the facts that since 
1884, the right of redemption has been re- 
corded as vested in the plaintiffs and that 
the contesting defendants or their pre- 
decessores have never sought to have the 
entry in the records altered supports an 
inference that by custom a mortgage by a 
mukarraridar is not extinguished on the 
death of the mortgagor without heirs, If, 
however, the rights were extinguished it 
appears to me that the mortgagees became 
either tenants-at-will or trespassers. It has 
never been contended that they were tenants 
and that thesuit is triable only by a Revenue 
Court. If they were mere trespassers, 
the landlords are prima facie entitled toa 
decree for possession free of encumbrance, 
unless their suit i8 barred by limitation. 
According to the Revenue Records from 
1884 onwards the contesting defendants 
possession ofthe larger area has been that 
of mortgagees and in 1920, they admitted 
that they were mort ges (mutation 556 of 
1920). Dr. Nand fa has not, moreover, 
attempted in his argument to support a 
plea of adverse possession. My conclusion 
is that the suit was not barred by limita- 
tion. Dr. Nand Lal has not advanced any 
clear reason for holding that the mutation 
order of 1884 was incorrect. . 
This disposes ofall the arguments ad- 
dressed to me in this appeal which is dis- 
missed with costs. 
Z K. Appeal dismissed. 
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MADRAS HIGH COURT. 
SzcoNp Crvin Appman No. 1707 o» 1922. 
February 22, 1926. 

Present :—Justice Bir Oharles Gordon 
Spencer, Kr,,and Mr. Justice Odgers. 
PIOHAIMUTHU AND orBERS—DREFBNDANTS 
Nos. 1, 2 anp 5-B — APPHLLANTS 


teresua 
M. A. BAVARIAPPA KAVANDAN AND 
OTBHRS— PLAINTIFES Nos, 1, 3-7 AND 
Derenpants Nos 3 AND 4— RESPONDBNTS. 
Trust— Roman Catholic Church with certain Hindu 
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taremonials—éJhurch, whether part of Roman Church 
+ —Propertiss under management of inhabitants of vil- 

lage—Church of Roms, authority of, to spiritual and 
temporal control. 

de Hones Tha I Obrek DU santen ina Parish 
village, children were being tised there, confirma- 
tions held, marriages Pee doe] and masses perform- 
ed by the local Roman Oatholio priest who, although 
not a resident of the village, attended on festival 
and other special occasions, But, certain practices 
generally associated with Hindu notions of worshi 
ware kept up in the Ohurah—such as the hold- 
ing of a car festival, letting off flre-werks, exhi- 
Bites tarpa (images) and keeping of a Aundial 
or collection box. The secular management of the 
properties belonging to the Church was, however, in 
the hands of certain families in the village, of Hindu 
orlgin, and the Parish Priest or any Ecclesiastical Au- 
thority had never interfered with it 

Held, (1) that the Church services and sacraments 
were un the spiritual control of the Roman Catho- 
lio Ohureh Authorities; [p. 966, ool. 1. 

) that ths temporal control of the properties, 
belonging to the Ohurch, not having been voluntarily 
&urrendered to the Ohurch of Rome, the ssid pro- 
perties and the temporal possessions were not under 
the Government of the Oharch of Rome and the 
management of the persons in possession could not 
be interfered with r 


b 986, coL 2.] 
Ambalam Pakkiya Udayan v. J. M. Bathe (2), tol- 
lowed. 


Sscond appeal against the decree of the 
District Court, Salem, in A. 8. No. 175 of 
1921 (A. 8. No. 148 of 1918 onthe file of 
the District Oourt, Trichinopoly), pre- 
ferred against that of the Court of the Sub- 
ET Trichinopoly, in O. 8, No. 34 of 

17. 

Mr. A. Krishnaswami Iyer, for the Ap- 
pellant. 

Mr. 8. Panchapakesa Sastry, for the Re- 


spondents. 
i JUDGMENT. - 
Spencer, J.—I agree with the judg- 
ment of my learned brother, The let 
plaintiff claums to be the descendant of the 
founder ofthe Christian Church or temple 
&t Nallathambigoundanpatti inthe Trichino- 
poly District. The other plaintiffs belong to 
the family of the founder and there are said to 
be 20 families of goundars* in the same 
village similarly interested in the plaint 
properties. Although this church is called 
Sarveswaran Koil—Sarveswaran being one 
of the attributes of Siva besides meaning 
Lord of All and although it came out in 
evidence that certain practices generally 
associated with Hindunotions of worshipare 
kept up in thiachurch—such as the hold- 
ing oi a car festival, letting off flre-works, 
ibiting swarupams (images) and keep- 
ing of & hundial or collection bor, the first 
plaintiff admitted in his evidence that it 
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was a Roman Catholic Ohurqh within the 
Parish of Karungulam and that the village 
children were being baptised, con frmations 
held, marriages solemnised, and masses 
performed by the local Roman Oatholic: 
priest, who at the time of suit was the 8th 
defendant. He is nota resident priest but 
comes to this church t'vicea year at festival 
times and he blesses the tombs of deceased 
arishionera in the cemetry. In fact, the 
Erewan Koil appears to be a place of 
public worship undergoing a. process of 
assimilation into the Roman  Oatholic 
Church; but there is no evidence that the 
Ohurch has ever been consecrated as a 
Christian Church. The plaintiffs cannot in 
this suit on the statement contained in their 
plaint and the evidence of the Ist plaintiff 
ask for any relief that would be inconsistent 
with the ordinances of the Ohurch of Rome 
and the ordinary control exercised over 
Church affair by the Bishop of the diocese 
and the priest of the Parishto which the- 
church in question belongs. [Vide the judg- 
ment of Ayling and Ooutts-Trotter, JJ., in- 
Louis v. Gonsalves (1).] : 

The reliefs asked for in the plaint are: — 

(1) A declaration that the plaintiffs and 
other goundars have the exclusive right of 
managing the plaint temple (sic) and iss 
properties and that neither the defendants 
nor any other have any right therein; 

(2) & permanent injunction restraining 
the defendants from causing any obstruc- 
tion at any time against the right of the 
plaintiffs in the school site; 

(3) a direction that defendants Nos. 3 
and 8 should deliver the school site to the. 
plaintiffs. 

4) costs and; 

4 2) further reliefs as the Court may deem 

t. 

The plaintiffa are not entitled to & per- 
manent injunction against the defdhdanta 
including the 8th defendant, who is the 
Parish Priest, from interference in manage- 
ment ofthe inam which was registered in 
the name of the Ohurch with the lst 
plaintiffs ancestoras worshipper or Ohurch 
warden, seeing that they have not asked in 
their plaint for that relief, and they kave 
not shown that they have been” obstracted 
in these matters or that thes dre in danger 
of being obstructed, and Ist pliimtiff ad- 
mitted in his evidence that the Rey, 
Fathera never appointed anyóne to manage 
the church or ita lands anti never objected 


(D 41 Ind. Oas, B41; 8 D W..209, 35 M. L| J. 407; 
(1918) M. W. N. 843, . 


tta 


_ to members of the plaintiffs’ families doing 
go. The District Judge should not have 
granted them an injunction in this matter. 
They are, however, entitled to a simple 
declaration of fheir:right to manage the 
inam and collect the rents, and to the care 
of the church and its site, seeing that their 
right of management was denied in the 
defendente' written statement and that 
lst plaintiff asserts that the 8th defendant 
tried to coerce him into executing 8 docu- 
ment handing over the church to him by 
refusing to solemnise four marriages, if he 
did not do sq, and the 8th defendant in his 
evidence asserted that the plaintiffs bad no 
right in the church. 
' The plaintiffs are liable to account for 
offerings given by worshippers at the Church 
services held according to the rights of the 
Church so-long asthe Ohurch is one main- 
tained for worship according to the Roman 
Oatholic religion if they receive and collect 
those offerings, Such collections must be 
kept and disposed of under the priest's 
directions subject to the Bishop's control. 
The plaintiffs must submit in matters of 
ritual, such as the setting up of a tabernacle 
in Oburch and the conduct of processions of 
saints’ days when the priest is present, to 
the directions of the: Parish Priest. The 
school building was found by the District 
Judge to have been constructed upon the 
Qhurch premises originally for use asa 
guest house, but the Judge further found 
that there was no evidence as tò who pro- 
vided the funds for its construction. The 
plaintiff admitted in ‘his plaint that the 
school had been conducted for the past 
5 years at the coste of the priest with the 
plaintiffs’ permission. The plaintiffs stated 
their cause of action in the plaint to be an 
obatruction and disturbance in 1915 and 
1916 when they reczived notice to vacate 
the echool building, but they have not 

roved that their management of the inam 
and registered in the name of the Ohurch 
has ever been interfered with. 


“ The decree given by the lower Appellate 
Oourt is too vague and reads rather more 
lik8 a finding than & decres. 


In substitution for it we order the decree 
to be draw? uo, on the finding of the 
District Judge" that” while the Ohurch 
pervices .and sacraments are under the 
dpiritugl control of the Bishop of Trichi- 
nopoly, its temporal affairs, ita property, 
its lande and its funds, have not yet 
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been voluntarily surrendered to the Church 
of Rome, the decree to declare that the Bar- * 
yeawaran Ohurch building at Nallathambi- 
gounducpani and the inam lands granted 
or its upkeep and for the expenses of con- 
ducting worship in it, and the site on which 
the building now used for séhool stands 
and the building iteelf are the property 
of the Oburch represented by the Ist 
plaintiff ag present manager and to declare 
that the lat plaintiff is entitled to manage 
the landa, the site and the building without 
interfering with the conduct of the school 
or the appointment of the teachers, etc , and 
to direct delivery of posaession to the plaint- 
iffa by defendants Nos. 3 and 8 of the gite 
and the building thereon, and that the 
other reliefs asked for in the plaint be 
refused. Seeing that both sides have made 
extratagant claims to more than what they 
are entitled to, we direct that the parties 
do each bear their own costs in this: Court, 
The decree of the lower Appellate Court 
will stand as to costs in the Courts below. 
Odgers, J.—In this case the plaintiffs 
sued for a declaration that they and certain 
other goundars had the exclusive right to 
manage the plaint temple and ite properties 
and for an injunction restraining the de- 
fendants from causing them any obetruo- 
tion in the maintenance of their rights ip 
the school site and also for delivery of the 
school site to them. This last prayer has 
been modified and fie learned Vakil for iha 
respondents intimated that he would be 
content with an acknowledgment of the. 
plaintiffs’ title on the part of the defendants. 
The ‘defendants state that the -building 
referred to in the plaint is a Roman Cethclio: 
Church in the Parish of Karupkulam in the 
diocese of Trichinopoly and that the plaint- 
iffs have no righs to the management of the 
Ohurch or of its properties which ves'ed in 
theOhurchandtheir managementinthe Pope: 
of Rome. The issues framed, included ques- 
tions aa to whatTurther reliefs the plaintifs 
were entitled to, and, if there are any, wbe- 
ther the suit was roainteinable; but the 
most important was whether the plaintiffs 
were entitled to the exclusive management 
of the Church and its properties. It appears 
from the judgment of the learned District 
Judge from which the appeal is taken, that 
the first issue was not argued before him. 
It, therefore, appears to me that any ques- 
tion es to the succession in management or 
as to how the manager for the time hein 
ie to be appointed from among he 20 
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goundan families who are alleged to have 
the right bf management in their hands 
cannot now be raised in second appeal. 
The sole question agitated in the lower Ap- 
pellate Court was the second of the issues 
Bet out above, namely, the right of manage- 
ment of the plaintiffs. It is admitted that 
the plaintiffs have no right, nor can they 
take any part, in the sacraments which are 
administered as far as this Church is con- 
cerned by a duly appointed priest of the 
church of Rome. Bat the question is whe- 
ther the fact that these sacraments are 
under the control and within the ministra- 
tions of that Ohurch deprives the plaintiffs 
of any righta that they may possess over the 
temporalities. The Sub-Judge found- that 
it was not proved that the lst plaintiff-was 
looking after the affairs of the Ohurch and 
ila propertiea as representative of the 20 
goundan families, nor was there any here- 
ditary right in these families to so manage. 
He also found that the Parish Priest inter- 
fered with the temporal affairs of the Church 
and that none of the villagers had any here- 
ditary right in connection with it capable 
of recognition in a Oourt of Law, but they 
were simply persons of influence in the 
village whose services were utilised by the 
authorities of the Ohurch of Rome for look- 
ing after the temporalities and also that 
Parish Priesta of the Ohurch of Rome have 
officiated in the Church ever since its foun- 
dation. The District Judge held that the 
question whether the church was complete- 
ly part and parcel of the Roman Church so 
as to be governed as to its temporal affairs 
by the Canon Law was a matter of fact to 
be proved by evidence, and on that he 
comes to the conclusion (1) that the Parish 
Priest never managed the inam or the other 
funds of the Ohurch nor appointed any 
perron to manage them, (2) that the Parish 
,Priest never controlled the collection or 
disbursement of the trust funds, and (3) 
that the management by the plaintifs’ 
family has never been under the control, or 
by the apecific consent of the Parish Priest, 
The District Judge set out his other find- 
ings in the clearest way in para. 15 of his 
judgment and concludes that the Roman 
Ohurch has never exercised any right of 
management over the- plaint Ohuich funda 
and properties and has produced no specific 
evidence to show that she possessed any 
such right. He also comes io the conclu- 
sion that the plaint building only very 


gradually came to be used as ap ordinary 
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Roman Catholic Ohuroh, the original temple 
of the Omnipotent, theoriginal pooja havin 
gradually transferred into the Church, an 
its customary services, that the Roman 
Church hasnever forovera century attempt- 
ed to apply the Oantn Law and that in 
this case the church has all along re- 
spected the custom and title exercised by 
the plaintiffs’ family, nor is there anything 
in the Oanon Law which would justify 
the Oourt in depriving the plaintiffs of 
the civil rights of management that they 
have exercised for a very long time. 

Now the question is whether anything 
has been shown us on appealeto enable us 
to say that the judgment of the learned 
District Judge is wrong in law. Two ques- 
tions were raised on behalf of the appellants 
by Mr. Alladi Krishnaswami Iyer before us, 
(1) is this church part of the Roman 
Catholic Church? For an answer in the 
affirmative he relies on tbe lst plaintiff's 
evidence in which he says that the plaint 
mentioned Sarveswaran Koil ia a Roman 
Catholic Ohurch. The learned Vakil wishes 
us to infer from that admission that as it is 
a Roman Oatholic Ohurch the consequence 
must necessarily be that all ita properties 
and temporal possessions of every sort 
are under the authority of the Government 
of the Church of Rome. Secondly, he asks 
what is the Government of the Ohurch if the 
Ministers of the Roman Catholio Church 
have no power to demand accounts and con- 
trol offerings. The learned Vakil admits 
that the management may bo, even under 
the Roman Catholic system, in the hands 
of individuals, but he says that, if it is go, 
such individuals hold at the will of tte 
Priest or Bishop. Now, there.is no doubt 
tomy mind from the record of this case 
that the learned Judge is right when he 
says that this Ohurch has been. for a lon 
time in an exceedingly primitive state and 
that it really was for years in the Position 
ofa village temple. There are even now 
signs by which this origin can be traced. 
There is, for instance, the constant reference 
to the (pooja in the temple) Itis all very 
well to say that'pooja' simply means prayer. 
We have to remember that this Church is 
visited by the Parish Priest at the utmost 
twice or three times a year. lt is to my 
mind inconceivable that fos the rest of the 
year these villagera—they nearly ail seem to 
be worshippers in this building—are content 
simply to do their own private devotions 
there without any sort of public worship, 
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Tt is, of course, admitted and - perfectly 
obvious that. nobody but -an ordained 
Minister of the Roman Oatholic Ohureh 
has power’ to perform any of the saors- 
ments. But it seems to me that this refer- 
ence to pooja, whith is constantly occurring 
must mean more than simply private in- 
dividual prayer. We have not been shown 
any authority fora layman to conduct any 
form of service or worship in a Roman 
Oatholic Ohurch. My own knowledge does 
not allow me to say whether there is any 
such power; but my impression is that there 
is either none, or it is extremely limited. 
Further, muah important is attached 
to-the car festival which is another indica- 
tion of the origin of the Ohurch. I am 
aware that on certain festival days proces- 
sions are held in the Roman Oatholic 
Ohurch ; but I have never come across an 
instance of acar festival previous to this 
case. The whole record leaves an impres- 
sion that from the point of view of Ohris- 
tian discipline and Church Government, 
these people are in an exceedingly primi- 
tive and indisciplined condition. The 
original inam describes it " as for the sup- 
ort of the Sarveswaran Pagoda at Mazara 
Nallathambigoundanpatti which is wor- 
shipped daily. The name of the original 
grantee is given as Sarveswaran Pagoda. 
Particulars regarding the current owner are 

iven as Mazara Nallathambigoundanpatti, 
Barveswarkn Pagoda or Oatholic Ohurch 
worshippers (described as) N. Gnana- 
pras&kam Goundan who is said without 
contradiction to be the ancestor of the Ist 


plaintiff. The tenure is free and perma- . 


nently hereditary; the originis not known 
but apparently goes back to Fasli 1213. 
We have been taken through various 
canons of the Code governing the Roman 
Church. The learned District Judge has 
found asa fact that the Canon Law has 
never ug to now been applied to the suit 
property. Evenif it were, Oanon 1182 (2) 
recognises an exception by custom to the 
administration of the offerings by the 
priest; likewise as to the property set 
apart for eva or adorning the Ohurch 
Cangn 1182 (1). Hence, the finding by the 
learned District Judge that there is no 
pora prestmption of law that the Oanon 

w gives confto] to tho representatives of 
the church of Rome of all temporal proper- 
ty belonging to Ohurches used for Ohurch 
gerviceme Now, for many years it is clear 
that there has been no objection on the 
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part of the Authorities of the Roman Church 
to this exercise of control over it& proper- 
ties by the plaintiffs. It is only recently 
after some dispute about either the school 
building, which I understand is located 
in the Church compound, or the dismissal 
ofa teacher that this question has arisen 
with apparently & good deal of bitterness 
on sah side. It seems to me that the 
Roman Oatholio Ohurch has established 
control over the spiritualities, though 
administering these spiritualities as [have 
said, at long intervals, and now tries to 
assume control of the temporslities as well 
relying on its Ohurch Law which has been 
held by the District Judge never to have 
been applied till now, Iam not prepared 
io say that bécause these people call them- 
selves Roman Oatholics, or even call their 
Ohurch a Roman Catholic Church, and sub- 
mit themselves in the matter of baptisms, 
confirmations, marriages, etc., totheadminis- 
tration of the sacraments of the Roman 
Ohurch, they must necessarily be held 
thereby to have surrendered the control 
they have exercised for many years over the 
temporal properties “pertaining to the 
Ohurch. 

It is curious that records concerning the 
history of this institution are so scarce, - 
Had the Ohurch been duly dedicated and 
taken over by the Roman Catholic Author- 
ities one would have thought that some 
record would have been kept of the date 
when this occurred. It issaidthat the Bis- . 
hopric of Trichinopoly in which diocesethis 
village is situated, has been recently carved 
out, as 1 understand of the larger Bishopric 
of Madura which in its turn was carved 
out of the Archbishopric of Mylapore. It 
is difficult to understand why in an organiz- 
ation like this there ia not some record of 
the kind I have referred to. It is possible 
that in early days some convert to the 
Roman Oatholic faith persuaded the major- 
ity of these villagers to adopt that faith 
and ina primitive way to introduce it in 
the worship of the village temple, and 
this waa brought to the notice of the 
Catholic Authorities and they proceeded to 
use the Ohurch occasionally for regular 
Roman Oatholic services. This, of course, 
is only a conjecture as the history of this 
Ohurch is in no way recorded, or if it is, it 
has not been brought to our notice. 

The cases relied on by thelearned Vakil 
for the appellants do not, in my opinion, 
help us to take the case any further. The 
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casb in Marian Pillai v, Bishop of Mylapoie 
. (2).1ays d8wn that the appointment of a 
Committee by the Bishop to assist in Becu- 
lar affairs does not give that Committee a 
right to closes the Ohurch or oust the vicar. 
That, of course, js beside the question now, 
there being.no evidence that the plaintiffs 
were ever appointed by the priest. : The 
District Judge, in faot, disbelievesthe Parish 
Priest's evidence that he  appoints the 
kovilpalli or the monigar. As to the peria- 
thanakaran, as the District Judge has 
pointed out, he is really a village official 
and there is nothing to support the plea 
that heis appointed by the Ohurch of 
Rome. In Ambalam Pakkiya Udayan v. J. M. 
Bathe (3) there was a question of succession 
to the Syriochaldean Church after it was 
found that for more than 60 years before the 
succession the Roman Oatholic form of wor- 
ship prevailed. The judgment contains 
this passage:— 

“Tt is, no doubt, the case that in some 
Ohurches on the West Coast the parishion- 
ers have more or leas control over the man- 
agement ofthe properties, but we are not 
concerned with the question how far the 
Oanon Lew may be modified by the usage of 
any particular Ohurch in this country." Kat- 
talai Michael Pillai v. J. M. Barthe (4) was 
really asuit to establish certain preferen- 
tial rights to seafs or positions in a Roman 


Catholic Church and has no bearin On, 


the question he decided here. In 18 
v. Gonsalves (1) the defendant contend- 
ed that the plaintiff, the . Parish Priest, 
could not sue for rent due by tenants of 
the Ohuroh property as he, the defendant, 
had been appointed its manager. The 
learned Judges observe: 

“Tf this Church is pr and parcel of the 
Universal Catholic Ohurch as apparently 
he wishes it to be regarded, he must be 
assumed to be bound by the Law ofthe 
Ohurch, i. e., the Canon Law * * * If 
this Ohurch * T T * has erected 
certain rules different from the rules uf the 
Catholic Ohurch in matters of discipline 
and management, etc. then those rules 
must be, proved in the same way that a 
cnatom would have to be proved in a Court 
of Law si = . But, atthe outset, 
they (these questions) must necessarily be 


m 17 M. 447; 6 Ind Dee. (N. 8.) 309. 
3) 13 Lid. Oas. 599, 36 M. 418; (1912) M. W. N. 
153, BAM. L. J. 630. j 
(4) 34 Ind. Gas. 557; 39 M. 1056; 19 M. L. T. 249; 
SOM. L J, 423; 3 L. W. 348; (1918) 1 M, W. N, 307, 


PIONAIMUTMU t, BAVARTAPPA KAYANDANG, 


989 


questions of fact"  AaI have already stat- 
ed, the fact that the Ist plaintiff in hia 
evidence says that this isa Roman Catholic 
Church cannot be pressed against him go as 
to preclude him from asserting his here- 
ditary rights, nor can that admission be 
taken, in my opinion, as a relinquishment 
of these rights. The Ohurch is rightly 
described asa Roman Catholic Church in 
asmuch as the Roman Catholic services 
are performed there. 

A question has arisen with regard to the 
car procession, as to which aes said 
something above, and itis this. The ap- 
pellants claim that they shofild have the 
management of the car procession as it ia 
one of the spiritualities of the Ohurch, and. 
it is apparently also in connection with 
this that some difficulty by obstruction on 
the part of the defendants has arisen. The 
car procession is said to be blessed by the 
priest, but it is not clear from the evidence 
that the priest is always present in peison 
when these processions take place asit ap- 
pears from the evidence that the flags car- 
ried in procession are taken to the priest’s 
residence somewhere away from the villege, 
one blessed by him and brought back ty 
the villagers. There is no specific issue 
about this car procession, and -owing to 
the jug absence of the priest I should be 
inclined, asa matter of convenience and 
also as a matter of custom, forit is now 
shown that the plaintiffs have not been 
managing thisand many other matters for 
many years past, to hold that the plaintiffs 
are .entitled to the management of this 
car procession ; otherwise it seems to me: 
that there is a danger of its being discon- 
tinued owing to the absence of the priest ; 
it is all very well to say that the processions ` 
area matter of Canon Law, but as a I have 
stated above I can find no warrant for hold- 
ing that the car processions are partof . 
the ritual of the Roman Catholic Ohurch, 

I, therefore, think that the plaintiffs are 
entitled to the declaration set out in my 
learned brother's judgment. I would re- 
fuse an injunction also for the reasons given 
by him. I, therefore, agree as to the form of 
decree and as tothe order as to costs, |. 


v. N, V. aDecree accordingly. 
e 9 
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LAHORE HIGH COURT. 
. Bzgcowp Oren AppaaL No. 747 or 1926. 
x November 25, 1926. 

Presen: :—Mr. Justice Coldatream. 
BHALA SINGH ang aNoTHas—PLAINTIFFS 
~~APPELLANTS 
versus 
UDHAM SINGH AND orHus8—DRBFBNDANTS 

o cid 4—8uit clai 
j . C. (Aet V of 1908), O. pf it claim- 
ms EN or eae is dante -Dedh of some 
defendants—Legal - representatives not brought on 
oe ER E tes HUE ofa suit in which the 
relief sought is 8 Sahak relief against all the defend- 


ta whose ri in the property in dispute attach 
thom ase body and are nok individ partible, 
some of the defendants die and their | represen- 
within the 


t brought upon the reco 
Md eimi p P by law, the suit abates 


in toto and not only as against the deceased defend- 
ants. (p. 971,. col 4 
“Second appeal from the decree of the 


District Judge, Hoshiarpur, dated the 15th 
Dacsmber. 1925, confirming that of the Bub- 
Judge, Fourth Class, Hoshiarpur, dated the 
6th April, 1925. | 

Pandit Sheo Narain, R. B., for the Appel- 


ta. 
ME Fakir Chand, for the Respondents. 


. JUDGMENT.—In April 1908, a num- 
ber of proprietors of the village Kariana, 
Thana Hariana, in the Hoshiarpur District, 
instituted a suit against 14 persons who 
claimed to have certain righteas jagirdars, 
joining with them as defendants pro forma 
the remaining proprietors of the village, 
for a declaration that an area of 143 kanals 
11 marlas of shamilat land in the village 
was owned by, and in possession of, the 
plaintiffs and the pro forma defendants 
(Nos. 15 to 40) and that the jagirdars de- 
fendants (Nos. 1 to 14) had no right to the 
land except in so far as they were entitled 
to an area of 6 kanals, proportionate to the 
area af khewqt land which they had pur- 
chased in the village. To the possession of 
av.area of 6 kanals the defendants Nos, 1 
to 14 were admitted to be entitled as pro- 
prietors of the khewat land they had pur- 
chased. The suit was dismissed on the 
23rd February, 1909. The decree was con- 
firtged by the Divisional Judge of Hoshiar- 
pur, but the Chief Oourt on 5th November, 
1913, accepted.an application for revision 
and remandedthe case forre-decision. On 
the 10th April, 1915, the case was post- 
poneg by the trying Oourt on account-of 
the war. After the official end of the war 
the Court summoned the parties to con- 
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tinue the litigation on 2nd June, 1923. 
There were further &djournmenfs. Mean- 
while two of the contesting defendants 
and several ofthe pro forma defendants 
had died, and an application was presented 
by the plaintiffs on the 12th November, 
1923, for bringing their representatives on 
to the record. The Sub-Judge, Fourth Class, 
struck an issue in the following words:— 
- "Had plaintiffs any sufficient cause for 
not giving the petition within six months 
of the deaths of those whose list ia filed 
here by plaintiffs? Thè suit should not 
abate................ Où plaintiffs’ 

He found that the plaintiffs had failed to 
prove a sufficient cause and he dismissed 
the suit On appeal the District Judge of 
Hoshiarpur agreed with the first Court in 
holding that there was noground for extend- 
ing limitation for bringing on record the 
representatives of the dead, defendants. 
As regards statement the learned Judge 
remarked as followa:— 

It was not argued before me that the 
whole suit did not abate. The interest of 
all thecontesting defendants was identical 
&nd joint, Iam, therefore, of opinion that 
the order of the Sub-Judge is correct. He 
dismissed the appeal. i 

Against this dismissal the plaintiffs have 
come to this Oourtonsecond appeal poet 
Pandit Sheo Narain whó states that he 
is unable to show any reason why limita- 
tion should have been extended so as to 
allow the representatives of the deceased to 
be brought on the record and he frankly 
gives up all grounds of appeal mentioned 
in the memorandum except one, namely, 
that the lower Appellate Court was wron 
in holding that the entire suit had abated. 
He asks that the suit be allowed to continue 
against the remaining defendants. Mr. 
Faqir Oband for the respondents points out 
that this ground was apparently given up 
before the lower Appellate Court and objecta 
toits entertainment now. I see by reference 
to the grounds of the appeal to the District 
Jadge that the point now urged by Mr. 


‘Sheo Narain was not even mentioned in 


the memorandum. In the circumstances 
I think that Mr. Fakir Ohand'a objection 
has force and that Mr. Sheo Narain is not 


‘entitled to a hearing upon the matter now. 


I have, however, heard what he has to say 
on the merits and am of opinion that in any 
tase the order of the lower Appellate Court 
on'the matter of abatement was correct. 

It appears from the record of this old suit 
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that the object of the plaintiffs is to get an 
order which will force the Revenue Author- 
ities to partition the shamilat, land in 
dispute. These Authorities in 1856 and in 
1893 and again in 1807 refused partition 
apparently on the ground that the land 
had been stt apart for the use of the jagir- 
dars who employed it as a camping ground 
etc. Itseema to me that the relief sought 
for. can only bea joint relief against the 


contesting defendants whose rightsin the ` 


land attach to them as a body and are not 
individually partible. .A somewhat paral- 
lel case was dealt with in the ruling Hadu 
y. Lala(1) which was followed in Jamna v. 
Sarjit (2), 

- The appeal fails and is 
costs. 

- E. K. : Appeal dismissed. 
qi 21 Ind. Cea. 951; 41 P. R. 1915; 15 P. L. R. 1914; 
18 P. W. R. 1914, : 


(2) 52 Ind, Oas. 510; 67 P. R. 1910. 


dismissed with 





MADRAS HIGH COURT. 
BnooNp OivIL APPHAL No. 1519 or 1923. 
i July 20, 1926, 
Present:—Mr. Justice Devadoas. 
MAYYIKARAN VELIKKATH 
KUNHI MOIDIN—DzrBNDANT— 
APPBLLANT 
versus : 
KALANDIARKATH PAKKAR KUTTY 
AND ANOTHBR —PLAt^ Ti FF8— RESPONDANTS. 
Limitation Act (IX of 1008), Sch. I, Arts. 142, 144 
—Suit for possesmon—Plainirf's title —De- 
Jendant's possession commencing only within 12 years 
—Article  applwable—Presumpiion that possession 
follows title. i 
Article 142 of Sch. I of the Limitation Aot applies 
only to cases where there is an allegation of posses- 
sion and ion. . 
Where in a suit for possession, it was found that 
plaintiff had title and that defendant was in posses- 
sion within 12 years and there was no evidence that 
any third person was in possession between the time 
when plaintiff ceased to be in possession and the time 
when the defendant came into posseesion, the plaintiff 
must be presumed to have been in possession within 
19 years. To such a case the proper Article applica- 
ble is Art. 144 and not Art, 142, 
. Second appeal against the decree of the 
District Court, North Malabar, in A. 8. 
No 239 of 1922, preferred against that 
of the Court of the District Munsif, Oan- 
wonore, in O., 8. No 149 of 1921. 
Mr. Krishna Menon, for the Appellant. 
.. Mr C. V. Ananthakrishna Ayyar, for the 
Respondents, 


4 


JUDGMENT.—The only question in 
this second appeal is REA pen 142 or 
Art. 144 applies to the facts of ths case. The 
District Judge held that the Art, 144 of 
the Limitation Act apphed and decreed 
the plaintiffs’ suit. It was recently held 
by Madhavan Nair, J., in Periya Jeeyangar- 
swami v. Mahomed  Esoof Sahib (1) that 
in a case like this the proper Article to 
apply is Art. 144. It is suggested by Mr. 

ishna, Menon that the authority of this 
decision is much shaken by the view held 
by Phillips, J., in another case reported as 
Kuppuswami Mudaliar v. Chockkalinga 
Mudaliar (2). Article 142 of the Limitation 
Act applies to cases where there is an alle- 
gotion of possession and dispossession. 

ut where there is no such allegation and 
where it is not contended that there was 
dispossession of the plaintiff by the defend- 
ant, it would not be proper to apply 
Art. 142 in the case. In this case there is 
evidence that the defendant's possession 
was only within 12 years. The plaintiffs 
having title to the property, possession must 
hs deemed to have been with them till 

eir possession was disturbed by some- 
body. When the defendant is notable to 
make out possession for 12 yeara it would 


‘be illegal to presume that the plaintiffs 


were not in possession, simply b 
defendant happened to be in Hei a 
less than, 12 years, for the law presumes 
that the person who has title has algo pes- 
session. In this case there is no evidence 
that any third person was in possession 
between the time when the plaintiffa ceased 
to be in possession and the time when the 
defendant came into possession, That 
being so, I think the. District Judge was 
perfectly justified in relying upon the ob- 
servation in Madan Mohan Singh v, Braj 
Bihari Lal (3) in support df the position 
that Art. 142 did not upply to the facta of 
the case, = 

There is no other point in” the case and 
the second appeal is dismissed with costs. 


Y. N Y. Appeal dismissed 
(1) 87 Ind. Oas. 386, 21 L. W. 398: f 
i P a 308; A.l R. 1925 


(2) 91 Ind. Gas 454; (1998) M. W. N. 34 
J. 188, 23 L. W 173; A. L R 1996 Mad. il M 
5 57 Ind. Gas 7175; 5 P.L J 593, TP L. T. 505; 
(1921) Pat. 29; 2 U. P. L. R. (Pat)e908. ass 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
Frast Qivit ArpsaL No. 40 or 1924. 

April 27, 1925. - 

Present :—Mr. Kennedy, J. O., and 
Mr. Akton, A J.O. 
BAOHUMAL MULOHAND —APPELLANT 

versus 


7 
alienation by gift, morty e or sale—Property, whether 


can be a 
Property Act (IV of 1882), 8 10 ; 

A compromise decree provided that utu property 
would be enjoyed by one of the parties an de- 
scendants but thet he or they would have no power 
to alien&teor encumber the property by gift, mort- 


e or Bale: Me 
oF eld, f there being no provision in the oompro- 


mise restrain. sale In execution of a decree, the 
property could be attached and gold in execution. 


Mr. Kundanmal, for the Appellant. 
JUDGMENT, 

Aston, A. d. C.— This is an appeal 
from the order of the learned Additional 
Judicial Commissioner dismissing with 
costs an application under O. XXI, r. 58 
made by the appellant for raising attach- 
ment on his half share in Plot No. (7 
which is one of the plots under attach- 
ment. The judgment-debtor and the 
judgment-credifor are brothers and it 
appears in Suit No. 70 of 1925 a compro- 
mise decree was passed in which both 
brothers were parties as co plaintiffs, 
the compromise decree containing the 
following clause : f f 

“That the plaintif and his heirs shall 
have no power to alienate or encumber the 
property by gift, mortgage or sale, but the 
same shall be in the possession of the 
plaintiffs and their descendants and they 
shall enjoy the rents and profits thereof.” 

It is pointed out by the judgment credit- 
or that this clause is void since it contra- 
venes the provisions of s. 10 of the Trans- 
fer of froperty Act The relevant portion 
-of e. 10 reads as follows: 

“Where property is transferred subject to 
a condition or limitation absolutely restra- 
ining the transferee or any person claiming 
under him from parting with or disposing 
of his interest in the property, the condition 
or limitation is void." 

Mr. Kundanma] for the appellant does 
not seriously *djspute the contention that 
the clause is void bút plates reliance in 
a case cited in Khemchand Ram Das v. 
Mohsow Shah *{1) which followed an Iing- 


(1) 80 Ind, Cas. 086; 17 B. L. R. 1, 
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lish ruling in South Eastern , Railway 
v. Associated Portlund Cement Manu- 
facturers (2). Mr. Kundanmal contended 
that although the clause restraining aliena- 
lion might be void as contravening s. 10 
of the Transfer of Property Act, it is not 
open to oneof the parties to the compro- 
mise to avail himself of the provisions of 
s. lOand that so faras the partiea to the 
compromise are concerned, the clause 
might be treated as enforceable. L feel 
some doubt myself whether it would be 
open to Oourt in execution proceedings to 
consider a plea of this kind but the matter 
seems to be settled by the decision in Golak 
Nath Roy v. Mathura Nath Roy (3). No 
doubt the clanse referred toin the compro- 
mise restricts alienation by gift, mortgage 
or sale. But there was no provision in the 
compromise restraining sale in execution 
ofadecree, I am of the opinion in the 
circumstances there was nothing to prevent 
the judgment creditor from applying to the 
Court to attach and sell the half share in 
Plot. No. 67 which was attached and the 
order of the learned Additional Judicial 
Commissioner of Sind dismissing the ap- 
plication for raising attachment was right. 

I would, therefore, dismiss the appeal 
with costs, 
, Kennedy, J. C.—1 cogcur. 

Z. E. Appeal dismissed. 

F (1910) 1 Oh. 12; 79 L. J Oh 1505; 101 L T. 865; 
74 J. P. 21; 548 J. 80; 26 T.L R. 61. 

(3) 20 O 273; 10 Ind, Dec, (N, 8.) 185, 


MADRAS HIGH COURT. 
Civit Ravision Parition No. 653 oF 1924. , 
October 1, 1826. 
Present: —Mr. Justice Wallace and 
Mr. Justice Madhavan Nair. 
KANDAPPA ACHARIU—DPrLiINTIFE 
—PariTIONB& 


LeTBMS 
SINGARA CHANDID AND oT4B28— 
Darenvanta—RgsPonDENTs 

Madras Hereditary Village Offices a of 1895) 
a, 18 (1), $1—Suu for emoluments of ofice—Osmil 
Court, jurisdiction of—Decres in ejectment, competency 
of Revenue Court to grant —Procedure, 

All suits for the emoluments of a hereditary office, : 
such as that of a blacksmith, coming under the Madras 
Hereditary, Village Offices Act, 1895, on the 
ground that the plaintiff is holding the office, must 

rimarily be brought in the Revenue Gourt. The 
Bini Oourt has jurisdiction only in one case, vis. 


|| . 
[99 I. d. 1897] . 


where one of the issues is whether the emolumenta 
are land or an assignment of revenue and even that 
lastie has to be decided first by the Revenue Court 
and only when the relief which the Revenue Court 
can grant is exhausted, i. e., when the plaintiff has 
Rot & decision that the melwaram constitutes the em- 
oluments, can he sue,in the Olivil Oourt for the, re- 
covery of the land. [p. 974, 601.1] 

The Revenne Court has, however, no jurisdiction 
to giyo a decree in ejeotment but can grant a decrees 
on footing that the emolumenta are the assign- 
ments of revenue. [ibid] 

Petition, under s. 115 of Act V of 1908 and 
B. 107 of the Government of India Act, 
praying the High Court to revise the order, 
dated the 3rd 
Court, Chingleput, in Miscellaneous Appeal 
No. 32 of 1922, prefered against that of the 
order of the Court of the District Munsif, 
Cone uum: dated the 27th July, 1922, in 
0. 8. No. 248 of 1920. 

Mr. V. Thayagaraja Ayyar, for the Peti- 
tioner. . 

Mr. C. Narasimhachariar, for the Re- 
spondents. 


JUDGMENT.—The petitioners in this 
are hereditary blacksmiths of the 
mirasi village of Agaram. They sued in 
the District Munaif's Court, Oonjeevaram, 
to eject the defendants from certain land 
which they said was the emoluments of 
their office. Defendants Nos. 1 to 4 who 
are the mirasidars of the village, contended 
that the land was not the emoluments, but 
that the melwaram only was emoluments, 
and that the kudivaram vested in the 
mirasidars. The District Munsif held that 
his jurisdiction was ousted by s. 21 of the 
Madras Act III of 1895. This has been 
upheld by the District Court and the peti- 


tloners now come up in revision against © 


that order. 

After the District Court's order, the 
petitioners sued in the Revenue Court of 
the Sub-Colleetor, Obingleput. He decreed 
the claim, and defendants Nos. 3 and4 
appealed to the District Oollector, who 
held that in view of proviso (2) of 5.18 (1 
of Act I of 1895, the Sub-Oollector h 
no jurisdiction and, therefore, reversed that 
decision. The petitioners have really now 
come up here in order to ascertain in what 
form they have to bring their suit. 

It has been admitted throughout these 

roceedings, and must be taken as admitted 
fare although the defendants were pre- 
pared to contest the point, that the plaintiffs 
are now the hereditary blacksmiths holding 
the office and that their emoluments consist 
at least of the melwaram of the suit land, 
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The real dispute, therefore, is whether the 
emolumente consist of the land itself or of 
the melwaram alone. Now s. 13 (1) proviso 
(2) of Act ILI of 1895 says that “when one of 
the factein issue in a spitis whether the 
emoluments of the offlcé consist of land or 
of an assignment of revenue payable in 
respect of land, the Collector shall decide 
the claim on the assumption that only-the 
said assignment constitutes the amoluments: 
bat such decision shall not bar the right of 
the claimant to institute a suit in a Civil 
Court for recovery of the land itself,” This 
would seem applicable directly in termsto 
the present case. The petttioner argues 
that it is rather a force to send him to the 
Collector for a decision that the emoluments 
consist of the melwaram, which is the onl 
decision the Collector can give, when bot 
parties are agreed on that point. But that 
is the very case to which the proviso applies. 
If the fact in issue is whether the emolu- 
ments consist of land or of an assignment 
of revenue, and not whether they consist of 
both or neither, then it is obvious that the 
defendants must be admitting that the 
emoluments consist of the melwaram. It 
would appear, therefore, that the procedure 
laid down by the Legislature in such a case 
is first, a suit before the Oollector, the 
result of which is on the admission of the 
parties a foregone conclusion and then a 
suit in a Civil Court for the land. Itisa 
procedure the reason for which is difficult 
to understand, but there it ig. 

This preme was discussed by three 
learned Judges in a Letters Patent Appeal 
in this Court., The ruling is reported in 
Kesiram Narasimhulu v. Narasimhulu Pat- 
naidu (1) There, the plaintiff was suing to 
recover land (which had been attached in 
exeoution of a money-decree) on the ground 
that it was the emoluments of his office, 
and defendant, the execution auctipn-pur- 
chaser, reaisted on the ground that the land 
was not the emoluments. It was held that 
the guit was a suit for emoluments and the 
discussion in the case makes it clear that, 
reading 88. 21 and 13 together, the Civil 
Oourt has no jurisdiction in the matter of 
the recovery by an office holder of*his 
emoluments except in the apeciflo case 
provided for by proviso (2) tos. 13 (1). It 
was held, then, in that cas thatthe point 
in issue not being whether the emolument 
was the land oran assignment o revenue, 


(1) 30 4.126; 1 MLL. T, 381; 16 M. L. J, 614, 
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s. 21.wholly ousted the jurisdiction of the 
Civil Oourt and that the proper forum was 
the Court of the Colleotor. Another case 
inthe sahe volume Balijepalli Seshagyya v. 
Balijepallt Subbayya (2) follows the Letters 
"Patent Appeal.» ° 

Therefore, all suits for the emolumenta of 
an office on the ground that the plaintiff is 
holding the office must primarily be brought 
in the Revenue Court, The Oivil Oourt has 
jurisdiétion only in one case, viz., where one 
of the issues is whether the emoluments 
are land or an assignment of revenue and 
even that issue has to be decided first by 
the Revenue,Court and only wher the relief 
which the Revenue Court can grant is er- 
hausted. f.e, when the plaintiff has gota 
decision that the melwaram constitutes the 
emoluments, can he sue in the Civil Court 
for the recovery of the land. In effect, the 
plaintiff must gue in the Revenue Oourt for 

‘a decision which permits him to sue in the 
Civil Court. The District Collector was, 
therefore, wrong in holding that he had no 
jurisdiction: But the mistake was partly 
because the plaintiff mistook his remedy 
before and asked for a decree for ejectment 

: of the defendants and for recovery of the 
land. The Collector had no jurisdiction to 
give a decree for ejectment and was right 
in refusing that, but ought to have givena 

‘decree on the footing that the emoluments 
were the assignments of revenue. 

The question now is, what is the plaintiff 
todo now? He might go to the Board of 
Revenue and get the decision of the District 
Collector. But we think the more suitable 
plan is d him to present his original 
plaint, i4, the one which He first put in 

“the civil and not the one which he put in 
before the Collector, again to the Oollector, 
and ask for a decision on the linea of pro- 
viso (2) to s.13 (D. His claim for emolu- 
ments iga recurring claim and will not be 
out oftime nor will the matter in issue be 
res judicata, because in his plaint to the 
Collector he asked only for restitution of the 
land which he could not get. 

With these remarks we dismiss the Civil 
Revision Petition with costs, 

. N. Y. Petition dismissed, 
-($ 30 M. 320, 
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MADRAS HIGH COURT. 
OivIL MisoBLLANBOUS ÁPPEALSNO. 331 
oF 1325, 

October 1, 1926. 

Present :—Mr. Justice Odgers and 
Mr. Justice Outgenven. 
APTURU SEENAYYA REDDI—. 
PANDAN AE ROLLAND 


 APTURU MANGAMMA— PLAINTIFF — 


RBBPONDENT. 

C. P. C. (Act V of 1908), 0. XLI, r. 28—Order of 
remand—Preliminary potnt'—A —Hindu Law-- 
Maintenance— Wife living apart from husband— Right 
Parit ina usband, whether, pound to invite 
wife to house econd marriage o nd, effect 

A preliminary point is one which, when Ta; 
in the way in which it is in fact decided, determines 
the result of the suit. [p. 975, ool 1. 

Malayath Veet Raman Nayar Y. 
budripad (1), relied on. 

aoa degres of importance the point may assume in 

he hearing of & case is quite immaterial. [ibid] 


“Where in a suit for maintenance the Court of first 
imstance finds that the plaintiff is not oe a 
maintenance and dismisses the guit, but, on 
that findi ap evened cad a ae eee te 
the trial art for disposal of the other es 
decision is one on ap point and is, a 
fore, appealable. [p. krs. col 1; P918, coL 2.] 

It is the duty of a Hindu e to live with her 
husband and under his protection and if, without due 
cause, she leayea him and lives apart, she cannot 
claim to be maintained by him. lp. Pare, ool 1.) 

Itis no part ofa Hindu husban a duty to ask his 
wife to return to him when she» has left his house or 
when she remains away from his house without any 
reason. whiah can be justified in law such as cruelty 
or abandonment. [ibid.] 

Surampalli Bangaramma v. Surampalli Barambase 
(2), followed. 

The marriage by a Hindu husband of a second wife 
is not an excuse for the first wife to abandon her 
honband eiproteosion or to refuse to live with him. 


rishnan Nams 


Appeal against an order ofthe District 
Court, Chittor, dated the 4th September, 
1925, in A. S. No. 227 of 1924, preferred 
against the decree of the Court of the Dis- 
trict Munsif, Tirupathi, in O, B. No. 665 


of 1923. 

Mr. A, Ramachandra Iyer, for the Ap- 
pellant. 

Mr. S. Jagadita Iyer, for ihe Respond- 
ent. 


JUDGMENT. 

Odgers, J.—There is'& preliminary 
objection that no appeal lies as this is a 
remand order by the learned District Judge 
on a point which is not preliminary. The 
suit was brought by the plaintiff for main- 
tenance and othe first issue was, ‘is the 

laintiff entitled to maintenance’? which 

e found against, The learned District 
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Judge reversed that decision finding that 
the plaintiff was entitled to maintenance 
and sent the case back to the District 
Munsif to decide the other points in issue. 
I think there is no doubt that, under the 
ruling in Malayath Veettl Raman Nayar 
v. Krishnan Nambudripad (1), this is a pre- 
liminary point. There is no ground, it 
seems to me, after that Full Bench ruling 
for saying that a preliminary point de- 
pends in any way on the degree of import- 
ance it may assume inthe hearing of the 
case. Mr. Justice Coutts Trotter (as he 
then was) defines a preliminary point as 
& point which when decided in the way 
in which it is in fact decided determines 
the result of the suit. It seems to me that 
. the matter in question here conforms exact- 
ly to that definition 

With regard to the merite, we have to 
consider whether the findings of the learned 
District Judge are such as to justify him 
in law in coming to the conclusion that the 
plaintiff is entitled to relief by way of 
separate maintenance. The only ground 
for the District Judge's decision is” that 
she is so entitled because of the respond- 
emt's (husband's) neglect to maintain her 
without lawful excuse. The husband and 
wife lived together for about 2 years. It 
does not appear to have beena very happy 
time because the wife was accused of steal- 
ing some jewels belonging to the husband's 
brother. The matter went before a pan- 
chayat who decided that her father and 
‘brother wereto pay Rs. 40 as compensa- 
tion to the brother-in law. This, of course, 
was a finding, for whatitis worth, that the 
wife was guilty of theft. The husband ap- 
pears tohave been very angry on this oc- 
‘cagion and abused his wife and the lower 
Court finds that he beat her on this occa- 
sion. The District Judge, however, agree- 
ing with the District 
there is no proof. of violence and that the 
corporal ‘chastisement administered on this 
occasion was not sufficient to justify her 
jn leaving her husband's house. Nor was 
‘there any continued ill-usage which would 
amount inlaw to legal cruelty. The other 
incident is important because it is really 
the case of the wife leaving the husband's 
house and that is, she contracted an illness, 
88 she says on account of an attempt to 
poison heron the part of her husband. No 

(1) 69 Ind. Cas. 828; 45 M. 900; 81 M. L. T. 208; 16 
I, W. 425; 43 M. L. J. 354; (1923) M. W. N. 589; A, L 
RB, 1922 Mad. 506 (F. BJ). 
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such attempt” has been proved, but the 
wife was removed to Hospital, and which- 
ever story is right as to exactly what hap- 
pened or the exact terms on which she 
proceeded to her father's house, immedi- 
ately she was discharged. from Hospital 
there is no doubt that she did go straight 
from the Hospital to her father's house and 
she hadin fact remained there ever since. 
The husband's version is that he wanted 
the wife to come straight home with him 
from the Hospital but that the father under- 
took to send her back ina few days, The 
District Judge's conclusion is that both 
parties probably thought that, as the wife 
was btill under suspicion with regard to 
this theft, it would be better if she stayed 
in her father's house forsome time, In thig 
state of circumstances it is a little curious 
thet the District Judge finds that she did 
not leave her husband’s home of her own 
accord, The District Judge saya that “by 
his suspicion more than by his punishment 
he had made his home too hot for her." 
and that, as he admitted in his counter 
petition to the petition to sue in forma 
pauperis, she left being unable to bear the 
persecution that she was subjected to by 
the owner of the jewels, namely, her bro- 
ther-in-law. The Telugu word used means 
pressure and, it «ceems to me, there being 
no evidence as to what this pressure was 
or whether it was such a worrying or 
mental harassment. of the wife as would 
really amount to legal cruelty, I can come 
to no satisfactory conclusion about that 
Ba d in view of the just previous 
ndings -of the learned District Judge that 
there was no ill-usage which would amount 
to cruelty in law. The fact being that his 
wife returned from the Hospital to her 
father’s house and has been living there 
ever since, has the husband been guilty 
of a EVA or abandonment? The neglect 
is said to be that he failed ta provide her 
with food and raiment. In 1921 about 8 
years after she left her husband’s house 
she wrote Ex. A through a Vakil, not, be 
it noted, asking the husband to take her 
back, but asking him to make some pro- 
vision for her maintenance. “In spite pf 
repeated demands madeto you from that 
time (thatis 6 years ago as regards her 
food and clothee) you havenct made any 
arrangement about thé same.’ The Judge 
really bases the whole case on the fact that 
the husband did not reply t$ this letter 
and that it was his duty to go to hig wily 


4 


ote — s ; 
and beg her to return. lae that thelaw? 


It is no dopbt the duty ofa Hindu wife, 


to reside with her husband wherever he 

may settle his residence and, according to 

Mayne, para. 456, nothing will justify the 

wife in leaving herhome except such vio- 

lence as renders it unsafe for her to con- 

tinue there on euch continued ill-usage as 

would be termed cruelty in an English 

Matrimonial Court. Mr. Justice Wallis (as 

he then was) in Surampalli Bangaramma 

v. Surampalli Brambaze 2) saye “it is un- 

doubtedly the duty of a Hindu wife to live 

with her husband’ and under his protec- 
. tion: and ifwithout:due cause, she leaves 
him and lives apart she cannot claim to be 
maintained by him." In the absence of clear 

authority to the contrary, Iam of opinion 
“thatit is her right and also her duty to re- 
turn to her husband.: I havealready pointed 
out that in Ex. L the only létter we know 
that passed’ between the parties, she does 
not ask her husband to take her back and 
‘no authorify has been quoted to us to show 
that it is any part of a Hindu husband's 
daty to go and ask his wife to return when 
she’ has lefthis house or when she remains 
away from his house without any reason 
which can be justifled in law. It has been 
contended by the learned Vakil for the 
wife that the husband's conduct amounts 
to abandonment, that is, a refusal to main- 
tain her, but as pointed out by Sir John 
Wallis in the case cited above there can be 
no claim to separate maintepance where 
the wife is not justified in ‘living apart 
from her husband. In this case we have 
no oruelty, and no driving her away from 
the. house. The only possible thing that 
. can besaid, it seems to me, 18 that the 
husband married another wife in the in- 
terval.. That has again and again been 
held to be no excuse for a wife to abandon 
her: husband's protection or to refuse to 
live With him. That she has refused to 
come back is quite evident. The District 
Munsif pointe out that she refused because 
she was afraid that she would be beaten 
and abused. But the learned Judge says 
that it would be unfair to the woman to 
agoept her at her word and that what she 
really meant was that the husband was 
not eincefe.in his professions to support 
her in his own houge if she would go back. 
That offer has again been madeto-day and, 
although ope rather discounte these profes- 


(2) SLM. 33Pat p. 340; 3 M. L. T. 266; 18 M L. y. 
pot. à 
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sions made in 8 suit where there is a 
chance of a.separate mainterfance being. 
awarded to the wife as against the husband, 
from the best consideration I can give to 
this matter, it seems to me that the learned 
District Judge was not justified on the 
facts found in coming to the conclusion 
that he did and thatthere is nothing here 
to entitle the wife to separate maintenance 
apart from her husband, because, as I hold, 
there are no facts sufficient to justify her 
in living away from his protection. In my 
opinion, this appeal must be allowed, the 
decree of the lower Appellate Court get. 
aside and that of the District Munsif restor- 
ed with costa throughout, ; 


Curgenven, J. —1I agree with my 
learned brother for the reasons he- gives 
that an appeal lies against the order of 
remand passed by the learned’ District: 
Judge in this case. ine i 

The learned District Munsif dismissed 
the plaintiff's claim for maintenance. He. 
commenced his judgment by pointing out 
that the plaintiff must hold that she has 
sufficient cause to live separately fom her 
husband. He then went on to “extract 
from the plaint in which she stated that 
the defendant was leading a loose life and 
consequently not treating his wife properly, 
that his conduct even amounted to acta 
endangering her life and that inor about 
the beginning of 1918 he drove her out of - 
his house. He proceeded -to point out 
thet in her evidence she gave a version sub- 
stantially different from that which is con- 
tained in the plaint. There for the first 
time appeared the story that the motive 
for ill-treating her was to get rid of her 
in order that the husband might marry his 
sister's daughter. This the District Mungit 
found tobe not substantiated. The truth 
seemed to be . that there was trouble over 
the theft of some jewels, that the , husband - 
chastised the wife and that sometime after 
this incident she fell ill and had to be re- 
moved to the Hospital On the one side 
the illness was attributed to natural causes 
but the wife ascribed it to poisoning and it 
was suggested that thé poison was adminis- 
tered by the husband. Again, the Dis- 
trict Munsif found that this story was un- 
substantiated and regarded it only asa 
pretext by the plaintiffs people, to take her 
to their house and to prevent her from 
going back to the defendant, He then 
proceeded to disouss Ker reasons for nob 
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Ieturning to him' and finding them not 
sufficient in law he dismissed the guit. 

. The learted District Judge devoted his 
judgment mainly to. the ‘circumstances in 
which the plaintiff left her husband's 
house and in gi to his having’ made 
his home “too hot for her” ns Beems 
-to come ‘to, the conclusion that after 
she was taken to the Hospital and had 
-recovered, both parties deemed it de 
sirable that she should dwell for a time 
with- her parents and accordingly she went 
to her father's house. There -ahe re- 
‘mained for several years and he makes 
it -a special charge against her husband 
that .he-.did not amie the: first advance 
towards getting her back in. Igather 
that he deemed this omission: on the 
part of the husband to amount to'a deser- 
tion of the wife. At the close of his judg- 
ment: he. observes ' that the plaintif- had 
failed to prove ‘cruelty but he considers 


that she. was entitled to sepatate main- - 


tenance on the ground.of the respondent's 
neglect to maintain. her without lawful 
excuse. The legal sufficiency of this ground 
for -granting: maintenance has: been ohal- 
lenged: before us. .It ig; I think, inconteet- 
able that a wife who claims. maintenance 
must show that. she -is ae in living 
apart from her husband and to show this 
she must prove either cruelty or.abandon- 
ment or both. I'have already observed 
that thelearned District Judge has found 
that cruelty has not been proved. :The 
evidence seems to show that the wife 
‘got into trouble over the jewel affair. 
in ‘connection with this she may have 
been ill-treated by her husband and we 
have: the husband's own: admission in-the 
counter in the pauper ‘application that 
pressure was brought to bear upon the 
wife by his. brother, who was the injured 
party in the jewel theft, and that for this 
reason she Jeft the house, That is :all. we 
‘know, and I think it is clear that legal 
oruelty has not been substantiated. 

‘Then as: regards abandonment, the only 
proof of this which the plaintiff tenders 
amounts not to refusal by the husband 
io take his wife back but merely to: an 
omission : to invite her back after she 
had left him, Thereis no question that 
-a mere, omission: to: ask the wife to return 
would .notamount to a refusal to take her 
back and, therefore, to an abandonment. As 
has been Doute out in .Surampalli 
Bangaramma v. Surampalli Brambaze (S) 


ez 
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it was her duty to return irrespective of any 
application ‘that’ he ht make in that 
behalf. Considering that she. allowed an 
interval of six years. to: elapse , without 
making -any such application the “hus 
band "may well have BuapRosed that “she 


was satisfied to. remain where she ` was, 


The: notice (Ex.'I) which was: sent to the 
husband in 1921 contains -no such requests 
to be:taken back but "merely `a claim ‘to 
be paid: maintenance. ‘It is unneceseary 
to say that had her husband at that time 
paid her maintenance and allowed her to 
remain apart from him, it would have con- 


'stituied.an admission that she was right 


and that he had no defence. In her own 
evidence she stated that ghe was not will- 
ing to return to him. .Abandonment, 
therefore, by the husband has not .been 
proved and conse uently there being nei- 
ther cruelty nor abandonment, the ee 
basis for an order for maintenance. has-no 
eras established. 

I agree, accordingly, that the order. of 
the learned District. Judge must .bé.set 
aside and the decree of the District Munaif 
restoréd. ‘The defendant will have hia couta 


throughout. 
v. N. Y. Order set aside, 
MADRAS HIGH.COURT. 


Orr, Raviston-Parition No.’ 238° oF 1826, 
‘September 13, 1020. 
Present:—Mr. Justice Jackson. 
VEERABHADRA THEVAN anp 
'OTHBRB—P HTITIONARS 
versus 
Sri VY THINATHASAMTI KOIL DEVAS- 
"TEHANAM.MADUVARVILAGAM perm | 
Trusrans,; R. S. SUBBIAH PILLAI. AND ' 
ANOTHHR— RESPONDEN, 
‘0. P. C. (Ac V of 1908), s. ico VI, NA 
* e hid. Sy pep aj 
on —Amendment into nu for damages 
for use and occupation, whether permissible 
dn considering whether an amendment of & plaint 
should-be allowed, two orlteria must be i in Tina: 
whether-the Seen iment pale the other party to 
innu. inp i be seo gd by cons 
van 
fp. 979, ool L] E RAE 


An amendment of a plaint, which. gu injury’ to 
the oth party, is irregular 
ae naka (ibid a a EE 


Kuandas Rupchand v. Racha: Vithoba Shiloant 
(6), followed, ia E 
here a plaintif sues for rant bang hain ed 


e 
. 
. 
s 


. 
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a lease-deed and the defendant comtends that the lease- 


deed 18 inadmissible in evidence without d ops i 
the plaintiff cannot, after the defendant aed 
his contention, be allowed to amend his plaint so as 


exercised are overste , the 
fere in revision. [p. PEL De 

Petition, under s. 115: of Aot V of 1908 
and s. 107 of the Government of India Act, 
prayin the High Court to revise the order 
of the Court of the District Munsif, Srivalli- 
puttür, dajed the 26th August, 1925, 
made in L A. No. 862 of 1925, in O. B. No. 
42 ot 1924. 

Mr. S. Narayana Ayyangar, for the Peti- 
iioners. i 

Mr. A. V. Visvanatha Ayyar, for the Re- 
gpondenits. : 

JUDGMENT.—Petitioner seeks tore- 


vise the order of the District Munsif of Sri- 


valliputtur MINI plaintiff in O.B8. No. 
49 of 1924 to amend his plaint. ' 

It has been held in Penumarli Vasantara- 
yadu v. Reddi Subbamma (1) that the amend- 
ment ofa plaint is a matter in which thé 
trial Court exercises a legal discretion such 
as will not attract the revisional powers of 
the High Court under 8. 115 of O. P. C, But, 
by this time, the limits within which this 
discretion may be regularly exercised have 
been clearly laid down along certain 
broad lines; and if a Court oversteps these 
limitsit constitutes an irregularity that is 
almost certain to lead to its proceedings 
being reversed on appeal. In that case it 
seems advisable to set such material irregu- 
larity right at the outset by revision. At 
ai s there is good precedent, and, in my 
opinion, good logic, for this practice. 

The plaintiffs sued for rent, alleging that 
defendants agreed that the property in 
.Queftion sheuld be enjoyed on lease, and 

executed a leage-deed, described as the guit 
lease, and the defendants contended that 
the alleged lease-deed was incapable of legal 
proof. e plaintiffs, finding this latter 
plea incontrovertible, appre ‘to amend 
$heir plaint as’ follows: ‘ ursuance of 
what was written by lst defendant in favour 
of plaintiffs, defendants have been enjoying 
the suit lafid? and areliable to pay damages 
for us$ and oceupafion.’ The District Munsit 
ordered the amendmentas relating only to 
(14 22 Ind.*pas, 39; 14 M. L. T, 588; (1814) M, W, N, 
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anew relief on the facts alleged in the 
plaint. This is not quite accurate. It is 
not stated in the plaint*that "st defendant 
saa ko the property for this period. It 
only states in regard to possession that he 
raised a cotton crop. The suit is atrictly on 
the lease, without any insistence upon Ta 
Bion, which, as a matter of fact, lst defend- 
ant denies and the amendment itself sug- 
ests that possession is to be inferred 
m the lease. Apparently, finding that 
the lease qua lease cannot be accepted in 
evidence because it is unregistered, the 
plaintiffs want to file it as evidence of 
pes which they cannot do, if it is to 
be used as evidence ofa transaction affect- 
ing property. 

e learned District Munsif was asked to 
review his order and has given his reasons 
for refusing the application. He says in 
para. 3 thatthe plaintis not based upon 
the suit lease but upon an oral lease evi- 
denced by the suit lease. e transaction 
of the plaint does not seem to warrant that 
assumption, but the point is immaterial in 
these proceedings, because the amendment 
does not superimpose an oral upon a written 
lease; it seeks for damages for use and occu- 
pation without any lease at all. 

In para. 4, the District Munsif repeats 
the reason given in his order of amendment, 
that the amendment arises out of facts al- 
ready alleged which has been shownabove to 
be inaccurate, 

In order to bring the present -case into 
line with Sevugan Chetty v. Krishna Atyan- 
gar (2) on which the District Munsif relies, it 
would be necessary for plaintiffs to have 
stated in their plaint that they were also 
prepared to sue for damages for use and 
occupation but were deferring that suit to 
&later date, and then to have sought an 
amendment including this claim in this 
suit, Owing tothe very peculiar circum- 
stances of Sevugan Chetty v. Krishna Atyan- 
gar (2)the Judges held thatthere would be no 
injustice, in allowing a further relief already 
barred by limitation. “ There is no in- 
justice to the defendants in allowing this 
amendment, for the effect of itis to enable 
the plaintiff to prove hig right to morey 
which, before any bar by limitation had 
arisen, he had inthe original plaint claimed 
as due to him by the defendants.” Such a 
cage ia widely distinguished from one where 


(3) 13 Ind. Cas, 268; 38 M, 378; 10 M. l4 T. 887; 
33 M. L.J. 139. : 
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plaintiffs never claimed damages, until 
another glaim was succesatully resisted LEE 
defendantg, and the claim for Samoka be 
become barred by limitation. trict 
Munsif further relies upon Kisandas Rup- 
chand v. Racha Vithoba Shilvant (3) and 
this case is rightly regarded as leading au- 
thority beSauss Beaman J., carefully analy- 
ses the broad rules which g govern permiseion 
to amend. He holds that permission should 
not be refused merely because plaintiff is 
opening fresh ground. Every amendment 
must bring in fresh ground, and if it does 
not do so there would be no need to amend. 
Two criteria must be kept in mind. Does 
the amendment put the other party to a 
disadvantage or cause him injury; and if 
so, can the PUEDES or injury be com- 
pensated by costs? Applying that test to the 
present case there NG no doubt that the 
amendment pute the party at a disadvant- 
age. He has successfully met the case 
brought forward by the plaintiffs, and the 
plaintiffs have failed on the original ground 
which they took. Then, with the help of the 
Oourt, they take fresh ground from which 
whithout that help they would be barred. 
That is not a case which can be compensated . 
i coste, when the amendment merely pro-, 
longs the proceedings or necessitates fresh.’ 
ence. It isacase where the defendant 
galar injury or injustice by the amend- 
. ment. As Batchelor, J., observes, the general 
rule is that the amendment must not work 
injustice, and a particular case of this general 
rule is that where a plaintiff seeks to amend 
by setting up a fresh claim which is barred 
by limitation. Both Batchelor and Beaman, 
JJ., are agreed that such a case is one where 
amendment should not be allowed except in 
very peculiar circumstances. In the case 
before them, theclaim had been regularly 
pleaded before the bar of limitation had 
arisen, had been formally putin issue, and 
had been decided after consideration of all 
the evidence (Page 651"). To put the present 
case on all fours with that case the issue of 
defendants’ possession would have to have 
been decided against them after consider- 
ation of all the evidence. Following Kisan- 
das Rupchand v. Rachappa Vithoba Shilvant 
(3) I hold that an amendment to a plaint 
which causes injury to the other party is ir- 
regular except under very peculiar circum- 
stances; and no such circumstances exist in 
.he present case. The amendment is, there- 


‘@) 4 Ind. Cas. 728: 33 D. 644; 11 Bom. L. R. 1042. 
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fore, stelle and the petition is allowed 
with costa. 

It appears from the concludin para- 
graph of the - District Munzif'á order that 
the plaintiffs are prepared to sue for dam- 
Ace for use and ocoupatton on their origin- 

unamended pleadings. How far that is 
permissible is a question which I am not 
called upon to decide, 

v. N. V. Petition allowed. 
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LAHORE HIGH COURT. 
BaooNp Orvin APPHAL No. 557 or 1924. 
October 23, 1925. 
Present: —Mr. Justice Addison. 
FATTU —PLAINTIFF—ÀPPHLLANT 
vertus ` 
Musammat BHAGO AND OTHARS — 
DnBFHNbPANTS— HR HSPONDHNTS 


(Ast V of 108), 0. VI, t I7, 0. XIII, 
andani of plan siat & E issu 


iroecd of pes Boer aga | to 

8. Vir 17 of tho O BO. pleadings 

T. p may be 
Ge SE nan 
but, as a rule, leave to amend shoul i eee 
the amendment would set up a totall new 
and inconsistent case and ds application for late o 
ee 
lp; 980, ool. 2.] 

a proper case & PE PA even 
in second appeal to draw fran e lt wih ey 
to institute a fresh suit. '[p. 981, coL 1.] 


Becond appeal from the decree of the 
District Judge, Jullundur, dated the 4th 
January, 1924, reversing that of the Subor- 
dinate Judge, Fourth Olass, Jullundur, 
dated the 21st March, 1923. 

Lala Badri Das, R. B, for the Appellant. 

Mr. J. L. Kapur and ‘Lala Fakir Chand, 
for the Responden 


JUDGMENT.— One Nathu di 
time ago whereupon his widow 
Bhago sold the aite in dispute to Jawala Dass 
for Rs. 115 on the 6th July, 1921. Then Fattu, 
the cousin of the deceased Nathu, filed 
the present suit, allegin ging that the site was 
ancestral and was owned by him and thé 
deceased Nathu in equal shares, Itewag 
further stated that the widoy Musammat 
Bhago sueceeded to her, band's half 
share and that.she bad ne right by custom 
to alienate that half share. prayer 

in the plaint was for p ion óf half tha 
uite in dispute as that belonged*to the 
plaintiff in his own right aud for a declare 


C. P. C. 
us 


ashort . 
usammat 


640 . ; 


tion that the sale of the other half by 
Musimmat Bhago should not affect the 


Sarto v, Bands, 


plaintiffs :reversionary rights upon her. 


. death.as .it*was without consideration: and 


necessity. ` 
‘Issues were them framed, the first issue 


- being: as to-whether she family in question 


.was governed by custom in matters of 
succession and alienation. After the issues 
were framed, but before evidence was re- 


' eorded plaintiff and his Counsel made a 


whole- prpperty. 
4 eat ‘appeal the 


share, of. 
“Muhammadan Law as Nathu's heir. 


statement on the 21st December, 1922, to 
the effect that the family was bound by 
Muhammadan Law in matters of succession 
and alienationgand also that the property 
in dispute belonged exclusively to the 
d d Nathu and that the ‘suit should be 
decided according to these admissions. 
When this admission was made it is 
obvions that the: suit, as framed, should 
either have been withdrawn at that stage 
or shopld:have been returned- for: amend- 
ment, forthe suit. was based.on custom and 
“leg on.the fact that half of the property 
belonged: to the plaintiff in his own right. 
‘The ‘new ‘position taken up was totally 
different, being to the effect that parties 
‘followed Muhammadan .Law and 
-plaintiff .was not entitled to half of the 
in his.own right but oh]y to-his 
the ‘whole property according to 


After the evidence was finished the case 
“was argued aud .on that ‘day an application 
was put in on behalf of the plaintiff to the 
effect that his admission that the family 
followed: Muhammadan Law and that. the 
cgse should be decided on that basis was 
‘wrong. The Subordinate Judge, who tried 
the case allowed this ‘amendment of the 
pleadings and held that parties followed 
custom and that the widow succeeded to 
the whole aite as heir of her husband and 
that, therefore, as the sale was without con- 
Blderstión plaimtiff was entitled to a-declara- 
tion that the sale of the whole property 

ould not affect his reversionary rights. 


‘his decree wag granted although the suit . 


was not. for -a declaration as regards the 


learned District Judge 
held: that the Subordinate Judge had 
wrongly ed his discretion in :allow- 
ing . the plaintiff on the day fixed for argu- 


n 


-montas to" make an inconsistent plea to’ 


what had'ülrendy. been made, He. accord- 
ingly held :pm'éhe admission ofthe 2lat 
December, -}"22,° that. parties followed 


e 


* 
. 
. 


*- 


that . 


.1922,,was made, as already 


l 


~ 
(dot C. 1927) | 


Muhammadan Law. The D t Judga 
then - went onto dismiss the, 
he said that it.was admitted 6. der the 
personal law of the parties the plaintiff had 
no locus standi to contest .an alienation by 
Musammat Bhago; the widow. j 
It was argued before me that as the 
amended pleading had been allowed by 
the Court of first instance the Appellate 
Court had no power to disallow it. This. 
seems.to me to be wrong. Under O. VI, 
ri17 of the O. P. O., pleadings may be 
allowed to be amended in-such. manner 
be just, but, as a rule, leave to 


88 ne, 
‘amend should be refused where the amend- 


ment .would set. up a totally-different, new 
and inconsistent case and the application 
is made.at a very late stage of the 'pro- 
ceeding. in the present case the suit had 


been argued, evidencs had been finished and 


the: Court of first instance was ebviouly 
wrong inallowing the inconsistent pleading 
to be made. 

‘It was argued next -before'me that; taking 
it that Muhammadan . Law applies: to the 


parties, the District Judge ‘should: have 


granted the plaintiff -a decree on that basis 
for posseasion of 3/4ths' of: the site in dis- 
pute. This matter is not free from difficulty. 
‘When the admission of the 21st: December, 
inted out by 
me, the-plaint should have amended 
then.go.as to make it-aspit for possession, 


.a8 heir of Nathu, of 3/4the of the property 


in dispute, or it should have been with- 
drawn with permission to bring a fresk 
suit, The plaint, however, stood as it was, 
i.e. the relief claimed was for possession 


‘of half of the property in dispute as plaint+ 


iff was entitled to it in his own right: and 
for a declaration as regarda the other ‘that 
its sale should not -affect the’ plaintiff's 
reversionary rights under custom, ‘Ht 
“would, therefore, have been difficult to have 
‘granted a decree for 3/4ths of the property 
= suit under Muhammadan Law as Nathu’s' 

As regards the statement in the judgment 
of the. learned District Judge to the:efeot 
that it was admitted that under the 
Muhammadan Law: the plaintiff had ^no 
locus standi to contest the astienation by 
Musammat Bhago, it seems de me shat what 
he meant was that if'Muhammadan ‘Law 
applied the plaintiff’ had . no. right’ to‘ file 
the ordinary customary suit’ for a declara- 
tion that the alienation: should mot: affect 
his reversionary rights or in other words 
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that the. plaintiff could not control aliena- 
tion by &' Muhammadan widow though he 
could do so under Oustomary Law. I$ is 
true- that no application seems to have been 
made-to: the District Judge to the effect 
that the- point should be allowed to be 
amended, Atthe same time it is obvious 
that rbhis-is a.very hard case, and Counsel: 
forthe: appellant has requested me to give 
his.client permission to withdraw from 
this suit under Q. XIH, r. 1 of the O. P. C. 
with perniisaion to bring a fresh suit on 
the basis of Muhammadan Law. I am of. 
opinion that there are ample grounds for 
wing the plaintiff to withdraw -from the : 
ent suit with permission to institute a 
h.suit on the above basis, as it should 
have been. obvious to the Court of first. 
instance, when the admission of the 21st 

December, 1922, was made, that the plaint 
should either have been. withdrawn or. 
amended. As a result of what has hap-- 
pened the plaintiff cannot get the advant- 
age either of the Mahammadan Law or of 
the Customary Law. 

. I, therefore, aocépt this appeal and grant 
the plaintiff permission to withdraw from 
this suit with liberty to institute a fresh 
suit on the basis of Muhammadan Law in. 
respect of the same Bubjeet-matter on con- 
dition that the plaintiff-appellant pays the. 
coste of the respondents throughout. 

Z. E, Appeal accepted. 


— | 


MADRAS HIGH COURT. 
Ssoonp Orvin APPHALA Nos. 1777 70.1788 - 
oF 1922, 

November 10; 1926, 
Present:—Mr. Justice Jackson. 
PUNYAMURTHULU VENKATA 

|: RATTAMMA —PLAINTIEP —APPALLANP 


veraua 
GHALASANI BSRERRAMULU AND ornans 
— DAFEN DANTS-- RESPONDENTS. 

Court Fees Act (VII of 1870), s. 7 xi (ec)—Land- 
lord and tenant—Suit in ejectment by landlord—Plea 
of occupancy right by defendant—Court-fee—Occu- 
- right. found against —Plaintifs right to eject, 

aane) of—Adverse possession, tenant whether can 

“uD. ` 
M rers is no in the Court Fess Act to warrant 
the assumption thats. 7 xi (cc) ia confined to cases 
where the defendant is clearly estopped from denying 
the plaintiffs title. Ifa landiord sues a tenant for the 
ofimmoveable property, the Oourtrfse! ma; 
asequged under s. 7, al. xi (cc). The mere: fact 


of ths defendant raising the contention of occupancy 
right dosa not remove the suit from the category, of: 
one assessable’ under s. 7 xi (oo). [p. 684, cols, 1 & 2.] 

Thavasi Ammal v. Salai Ammal (3); followed. 

If a landlord claims a right to ejeot. and the de- 
fendant both denies that right afd ocoupansy 
rights in himself, the rejection of the tenant's olaim« 
is no evidence of tha landlord's. But, if ‘the tenant 
admits the right- to eject, by admitting that'he is x 
tenant, but pleads thas it is barred by his ocerpancy : 
right, then the removal ofthe bar leaves the admin 
sion as effective proof. (p. 983, cok 2. 

Seturatnam Aiyar v. F Gounden (7), 
followed. 

Persons who are admittedly paying: rent to a land- 
lord for lands in their occupation, cannot claim: to 
have prescribed for permanent ocgupation, for the 
reason that the clroumstances of thelr possession ware 
never incompatible with the landlórd's title, and acta 
of user committed upon land which do not interfere 
and are consistent with the purpose to which tha 
owner intends to devote it, do not amount to a dis 

of the owner. [p. 985, cok 1.] 

Nainapilai Marakayar v. Ramanathaw Chettiar 

(15), followed. 


Muthu Goundan v. Perumal LE (14), followed. 

Second appeals against the: decrees of the: 
Court of the Principal Subordinate Judge. 
of. Kistna.at -Ellore, in A. 8S. Nos. 386140 
402 of 1921, preferred inst. those of the 
Oourt of the Additional District Mungit, 
Ellore, in O. 8: Nee. 196, 195, 197, 206' and 
310 to 214 of 1920. 


Méesrs. A. Krishnaswami Iyer and A. 


gat Salah ha for the Appellant, 


Messrs. P Venkataramana Rao and K.S; 
Desikan, for the Respondents 21. 


JUDGMENT.— Plaintiff sued ‘for pos- 
session of certain property after ejecting: 
defendants therefrom; and for rent and: 
subsequent meane profita. ‘ 

The defendants in the suita clubbed to-: 
gether admitted that they had been paying: 
&nnual rent and that plaintiff was entitled 
to- arrears of rent, but olafmed that the 
property was governed by the Estates Land 
Act so as to take the suit beyond the 
Munsifs jurisdiction, and also’ that they: 
had occupancy sight. The following issues 
were framed (as if for one ofthe suits): : 

(1) Is the defendant a yearly tenanteas 
dileged by the plaintiff or is he a terlant 
with a permanent right of gecppancy ? 

(2) Ia the notice to quit. valid ? 
e What damages or meene ptofite, if 
any, is plaintiff entitled ta?- s * : 

(4) Has this Court jurisdicWon.to tty the 
guit? - a Ur a 
(5) What relief is plaintiff. engitled: to.? 


| 
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The lower Courte concur in finding that 

defendant is nota tenant with permanent 
right of ocóupancy, that the notice to quit 
“ js valid and the suit is within the ordi- 
nary jurisdiction *of tHe Civil Court. But 
the District Munsif has held that there is 
no admission by defendant of plaintiffs 
right to evict, nor any presumption that 
defendant was holding the lands as tenant 
from year to year. 

Presumably, though not stated in terme, 
his finding on issue (1) is that defendant 
is neither a yearly tenant nor a perma- 
nent tenant. Accordingly he found that 
plaintiff had no right to eject, The learn- 
ed Subordinate Judge in his 10th para 
holds this to be an error "in the present 
ease, the tenants not having established 
their occupancy rights can be ejected with- 
out any further proof by the landlord." 
This in effect is & finding on issue (1) that 
defendants are yearly tenants. “In all 
ordinary cases the presumption of law is 
that a tenant is a tenant from year to year," 
-Veerasami Mudali v, Palaniyappan (1). But 
the lower Courts should have given pre- 
cise’ findings on each issue inst of 
leaving them to be inferred. The Sub- 
ordinate Judge concludes, “As I have held 
that the question of title cannot be gone 
into in these suits, the judgment passed by 
the lower Court is perfectly correct." This 
view iB set forth im para. 5 of the Sub- 
ordinate Judges judgment. The suits 
were valued .under B. 7, cl. xi (cc) of 
the Oourt Fees Act, as suits between land- 
lord and tenant for the recovery of im- 
movable property from & tenant, In such 
suite, the Bubordinate Judge observes & 
decree cannot be passed on the footing of 
plaintiffs title. e landlord is given a 
cheap and effective remedy against ten- 
ants admitted to possession by him, who 
have failed tosurrender at the termination 
of their lease. But where there is no proof 
that the tenant was let into posseasion by 
the landlord, the suit ought to be for the 
recovery of the land establishing plaintiff's 
title to it, and for ejecting the tenant from 
theeholding. In the suits under appeal 
plaintiff did not pray fora declaration of 
her title to the spit land and for her right 
to eject the defendant, 

There ‘is nothing in the Court Fees Act 
to warrdnt tbe assumption that s. 7, ol. 


84 Ind. Ces 708, 46 M. L. J. 515 at p. 522: 19 
LO rag e A 1934) M. W, N. 496; 
A il ; (1934) M. W N. 466; AL 
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xi (cc) is confined to cases where the 
defendant is clearly estopped fram deny- 
ing the plaintiffs title.. If a landlord sues 
a tenant for the possession of immoveable 
property, the Oourt-fee must be assessed 
under s. 7, cl. xi (cc). It is then open 
to the defendant to deny thaf the relation- 
ship of landlord and tenant existe between - 
him and the plaintiff. If he succeeds, the 
plaintiff will be unsuited; and cannot, in & 
suit of this character, fall back upon an 
alternative plea that defendant is a tres- 
passer liable in damages for use and oc 
cupation. If the defendant fails ito es 
tablish his contention, the landlord will be 
entitled to his remedy. Thavasi Ammal v. 
Salai Ammal (2) seems to be exactly in 
point. Mr. Venkataramana Rao has argued 
for respondents that the mere fact of de- 
fendant raising this contention removes 
the suit from the cstegory of one assessable 
under 8. 7, cl. xi (es). The only course 
then open to the Court, he argues, will be 
to reject the suit and order the plaintiff to 
bring afresh suit for a declaration of her 
title as landlord and consequent remedies. 
I do not think that defendant can be al- 
lowed to alter the character of plaintiff's 
suit in this manner by his written state- 
“ment. The landlord when he files the suit 
is justified in assuming that his title will 
not be questioned and ifitis questioned 
that is a point which must be tried in 
the suit as part of defendant's defence. Of 
course, and this probably is what the Sub- 
ordinate Judge hadin mind, if plaintiff 
confines her claim to a specific lease, and, ' 
defendant, while denying the relationship 
of landlord and tenant, succeeds in dis- 
proving this lease, the plaintiff may be 
hard put toitto find any other cause of 
action in the suit, But where, as in the 
present case, the defendant admits the re-. 
lationship of landlord and tenant, and 
merely resta his defence on occupancy right, 
the plaintiff is not compelled to rely upon 
the specific lease that is set forth in the 
plaint, [again Thavasi Ammal v. Salat 
Ammal e ig in point] This seems 
to have been understood when the first 
issue was framed; for itis not, whether the 
lease relied upon by plaintiff is valid; but 
erally whether defendant isa tenant hold- 
ing from year to year or holding under oc- 
cupancy right. The Subordinate Judge is 


43 Ind. Oas 643; 35 MCL. J. 281; 33 M.-L, T. 
920) Cals) M. W.N.46 71. WA MB — .. : 
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quite correct in saying that defendant is 
not estopped” from denying the tenancy; 
bet seems to have overlooked that so far 
from availing himself of this opportunity, 
defendant admitted the tenancy. 

Mr. Venkataramana Rao denies that there 
is any admission, and argues that when 
defendant says that plaintiff can recover 
arrears of rent, he does not mean rent 
in the accepted sense, but that “plaintiff is 
the person entitled to collect the custom- 
ary rate for occupation, or share of the 
melvaram from the defendant.” But I 
think, this only states in other words what 
is ordinarily described as a tenant with 
occupancy right; and if the occupancy right 
is negatived, there still remains the ten- 
ancy, Ballapragada Subbarayudu v. Valluri 
Narasimha Rao (3). “He must prove de- 
fendant is his tenant if that is denied,” 

It may be observed also that if plaint- 
iff isto be driven to a fresh snit, it will 
be a suit of precisely the same character, 
Parties do not pray for declarations when 
there is no obstacle to be removed and 
ee s e again state that she is the 

dlord, relying, if no further evidenoe 
is forthcoming, upon defendant's admis- 
sions, in these suits, and defendants will 
again set up occupancy rights, confronted, 
however, by the finding in these suits, and 
the Oourt-fee will still be payable under 
B. 7, ol xi (cc). I, therefore, see no force 
in the ar ent which the learned Sub- 
ordinate Judge founds upon this section, 
and if there were some technical Court-fee 
difficulty it could presumably be got over 
by allowing plaintiff to pay the necessary 

ditional sum as now prayed in the 8th 


Konne of appeal and for which Promotha 


Ganguly v. Amiraddi Sheikh (4) would 
be authority. . 

The District Munsif, in rejecting the suit, 
proceeds rather upon the assumption that 
there ig no pus of tenancy. The Sub- 
Judge, it will be remembered, finds that 
the tenanta not having established their 
occupancy rights can be ejected without 
further proof. The District Munsif (para. 
32) following Subramania Ayyar v. Onnappa 
Goundan (5) holds that the burden is pon 
plaintiff to prove his right to eject, and he 
cannot presume such a right from the mere 
fact that defendant has failed to prove oc- 

aa Ind. Cas. 623; 47 M. L. J. 558 at p. 561; (1924) 
M. W. N. 553; A. L R. 1921 Mad. 907. 

4) 55 Ind. Oas. 178; 24 O. W. N. 151. 

( 81 Ind. 597; 39 M. L, J. 630; 13 L. W. 576; 38 
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cupancy right. This principle* which waa 
originally stated in Muthusami Ayar v. 
Natnar Ammal (6) which Subramania 
Ayyar v. Onnappa Goundan (5) merely 
affirms [see also Ballapragada Subbarayudw 
v. Valluri Narasimha Rao (3)] is obvious 
even without authority. If a landlord 
claims a rightto eject, and a defendant both 
denies that right and claims occupancy 
rights in himself, the rejection of the ten- 
ant's claim is no evidence of the landlord's. 
But if. the tenant admits the right to eject, 
by admitting that he is tenant, but pleads 
that itis barred by his occup&ncy right, 
then the removal of the bar, leaves tha 
admission as effective proof. The case runs 
exactly on allfours with that which was 
before the Judicial Committee in Seturat- 
nam Aiyar v. Venkatachala Gounden (7), 
where Sir Lawrence Jenkins observes at 
page 576*:— - 
. "The plaintiff's title was conceded, an 
the notice by which he purported to termi- 
nate the defendants’ tenancy was not 
disputed. It was also admitted that the 
defendants held under, if not from, the 
plaintiff. To resist the -plaintiff's claim the 
defendants set up a permanent tenancy: or 
an occupancy right in themselves. If this 
was not established then the defendants 
must fail.” Suryanarayana v. Patanna (8) 
and Upadrashta Venkata Sastrulu v. Divt 
Seetharamudu (9) referred to by the Dis- 
trict Munsif in this connection are hardly 
in point, and probably the argument had 
roceeded upon Seturatnam Atyar v. Ven- 
ata Nala Gounden (7). 

L do not understand from the p e in 
Ballapragada Subbarayudu v. Valluri Nara- 
simha Rao (3) already referred to, that if 
a landlord proves an occupier to be his 
tenant, and the occupier sets up occupancy 
right and fails to prove it, the landlord 
has to prove anything more. case seems 
to be contemplated where the tenant denies 
) 43 Ind. Oes. 977; TL. W. 194; (1918) M. W. N. 


58 Ind. Cas. 117; 43 M. 587; (1920) M. W. N. 61; 
L. T. 108; 11 L. W. 389; 38 M. L. J. 476; 28 Bom, 
578; 18 A. L. J. 707; 47 L A. 78; 25 O. W. N, 
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the relatienship of landlord and teríant and 
also, as &n alternative plea, claims ocou- 
pancy right in thb event of his being found 
to-beaténante Then, of course, e irn 
cy right noe disproved, the land- 
lord: lord. wouid still: be confronted with the 
dénial ‘of ‘tenancy. But, of course; in-an 
actual:‘trial,’ the landlord would first-be 
galled ‘upon: rove the tenancy; and only 
after he had eae that task, would: the 
tenant becalled upon .to prove occupanc 
right and ifthe tenant failed to prove su 
he Wits ght to eject would: be presumed, 
e District’ Manaif's error lay in not 
seeing that in this case.as in' Seturatnam 
Atyar v. Venkatachala Gounden: (7) there is 
&:clear admission of the plaintiff's title; and 
sach'an admission’ involves: an admission 
of her right to eject. There is no'need for 
pe to fall back upon presumptions. 
he pleaded, I am landlord;. and defendants 
replied, we 'are-tenants; and: that is all that 
is- necessary for plaintiff's purposes, if the 
défendants’ further contention of occupancy 
' right has been: rejected. 


. Therefore, neither the District Munsif nor 
the. Sgbordinate: Judge were justified in 
denying plaintif. a decree on.the findings 
apon the issues. Mr. Venkataramana Rao, 
however, ,on behalf of ‘respondents, would 
support the decree of dismissal by traversing 
thoee.-findin gs, which are against him.. They 
&re, no doubt, findingg of fact but he con- 
tends that they are based. upon an erraneons 
conception. of law. _ 

Iesue No. 4. Has the Court no jurisdiction 
to try the suit?’ Here the chief. contention 
is that plaintiff wae- bound: to produce» evi- 
dence showin g- whether i in-detérmining’ the 

it'»ent Górerement took: inté account 
the: révenue of’ pre«setftémenb: personal 
inama; so ag to bring’ this estate within. the 
ambit of ‘the cemindari from which it was 
originally carved, for: th purposes of j juris- 
diction. If such’ evidence: were- available 
_Mulpuri Weerabhadxadw v. Medapudi, Sub: 
barina (10) ‘would: be. authority for hold- 
ig that’the- case was triable: under the 
tates. Land Act. That the inclusion,or 
exclusiom from. the assets. of the-ceminddri, 
-ig, an imppPrtant-consideration is::also  l&idi 
down: in Kufpu Reddit Nvokayya we Manda-. 
luka Bheemanna, (11). The defendants 
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if Bo e but D» cannot 
plaintiff was bound to adduce’ evi 
onthe matter, or that her failure to dó-so 
vitiates the lower: NOE concurrent find- 
ing on the fact. B 

Then it is argued hat in deciding the 
fact of occupancy -rightsa, the lower Oourts 
have misdirected themselves. In support 
of this argument, my attention has been , 
called to a mass of judicial ‘decisions be« 
tween which I do: int ‘find much conflict, 
and, if there:is confusion, it is mainly- due 
to the habit of multiplying ‘references in 
support of propositions -so simple that 
they might rather be left to rest upon the 
ordinary processes of logic: and: common 
Benge. 

The learned Distsict Munsif hes carefully 
discussed the. available evidence: in paras. 
16-21 of his judgment and finds that both 
varams were granted te plaintiff's predeces- 
sor-in-title ;; and .defendants. have (no 
occupancy right. The phrase: in the Inam' 
Regi er, Ex. O; ight be vastly improved 

enjoyed happily can hardly be trans- 
abad ‘to enjoy the produce” ; otherwise, 
no exception can be taken to the District 
Munsif:exposition of the case. Bo too 
from paras.-22 ‘to. 26 he shows.that the 
defendants could’ not have: obtained occu- 
pancy right by a: lost grant or by prescrip- 
tion. Even ifa teneant can prescribe for 
oceupanoy title, the District’ Muneif pointa 


. out that. in this case'twelve. years have-not 


eld ' since the tenants set up occupancy 
t6 their" landlerd’s: knowledge. As 
to e qaeri whether'& tenant can so 
presoribe' in law views -not easily recon- 
cilable happen to have been’ expressed’ by 
the Judicial Committee. “The ‘defendants 
clearly acquired their occupancy rights 
by preseription," Chidambara Stvaprakasa 
Pandara Sannadhigal v. Veerama Reddi 
(12yand “ no tenant of lands in India can 
pee any right to. & permanent tenancy 

Py ja nia in them against hib. land- 
lord from whom he. holds the lands," 
Natnapillat. Marakayar v. Ramanathan 
Chettiar (13). 


68 Ind: oue 538; 45 M: 588 ab p., 811; 1614, 
106 M; L. T. 54:,(1928) M. W. N, 749; 43 M. L. 
640; A. I B. 1923 P'O: 392; 37 O- L. J. 199; 37 0: 
N. $45; 49 L'A. 288 (P. O.). 

(13) 82-Ind. Og. 220; ATAL 337 at p. 354 A. L 
1934 P. O. 65; 19 Lu W. 259, 23 A. L 2. 130; $4 Mt 
T. 10; (1924) M. W. N. 293; 46 M. L. J. 546; 10-0. 
AL. B: 484: 28 0: W. N: 809; SLE A. 85; L: BY 8 
(P. 0.) 33 (P. 0). 
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Iam fnelined to hold that persons, as in 
the preseht case, who are admittedly paying 
rent fo a landlord for landa in their occupa- 
tion, cannot claim to have prescribed for 
permanent occupation, for the reason that 
the circumstances of their possession were 

never incompatible with the landlord's 
' title, and acta of user committed upon land 
which do not interfere and are consistent 
with the purpose to which the owner ip- 
tends to devote it, do not amount to a 
dispossession of the owner. I do not gee 
how a tenant who is paying his rent and 
whom the landlord has never tried to 
eject, can render that ejectment impossible 
merely by stating that if the landlord does 
make the attempt he will set up & claim of 
permanent tenure. ; 

The learned Bubordinate Judge discusses 
the queetion of occupancy right in his 
seventh para. and starts by relying upon & 
presumption in law that in the case of an 
inam both melvaram and kudivaram have 
been granted, which he founds upon the 
decisions of the Judicial Oommittee in 
Suryanarayana v. Pqtanna /8) and Upad- 
rashta. Venkata Sastrulu v. Divi Seethara- 
mudu (9) These rulings are rather to the 
effect that there ia no presumption one way 
or the other. Suryanarayana v. Patanna 
(8) negatives the idea that in the case of an 
inamdav it should be presumed that the 
grant was of the royal share of the revenue 
only. Upadrashta Venkata Sastrulu v. 
Divi Seetharamudu (9) affirms the previous 
case and rules that each case must be con- 
sidered on its own facts. In Muthu Goun- 
dan v. Perumal Iyen ea Full Bench of 
` this Court held that in the case of minor 
tnams there wasa presumption that both 
varams were granted sufficient to throw the 
burden upon the occupier who. claimed 
occupancy right. This is condemned asa 
clear error in Chidambara Sivaprakasa 
Pundara. Sannadhigal v, Veerama Reddi 
(12) and the priaciple is reiterated that 
each case must be dealt with on its own 
facts. But though the opening of his 
argument is so far at fault, the Subordinate 
Judge proceeds in conformity to the proper 
principle by considering the particular 
facts of the present case, and ends by 
eee with the conclusion of the District 

‘ansif based on an exhaustive examination 
' of the various points. The one error in law 


(14) 63 Ind. Cas. 700; 44 M. 588; 40 M. L. J. 429, 13 
E Ro 483, (1921) M. W, N. 263; 39 M. L, T. 398 
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does not provide sufficient jystiflodtion : for 
re-opening this question of fact npon second- 


appeal. . 

It is objected that the Oourt's disposal 
of the question of presumption in para. 9'of 
the lower Appellate Court's judgment, ia- 
inadequate. When an Appellate urt can 
usefully &dd nothing to the discussion of 
an issue by the lower Court, its best course 
is to say as much, and add nothing. It 
would be intolerable to expect an Appel- 
late Court to copy out or paraphrase the 
lower Court's arguments merely as a gua- 
rantee to the superior Cotfrt that it hag 
addressed ita mind to the matter. 

' To sum up, having found that defendanta 
were tenants liable to ejectment, the lower 
Appellate Court should not have refused 
plaintiff a decree on the technical- ground 
that a suit in ejectment, assessed under s. 
7, el. xi, (cc), Court Fee's Act, only lies 
where the tenant is estopped from denying 
the landlord's title. And the concurrent 
findings of fact as regards jurisdiction and 
occupancy right are based on ample evi- 
dence and cannot be upset. Therefore, 
plaintiff is entitled to a decree as sued for 
with costs throughout. The appeal is 
allowed. This also disposes of the question 
of costs raised in the memorandum of ob- 
jections which is dismissed. The lower 
Court will accordingly ascertain’ the 
amount of mesne profits under issue No. 3 
and pass a decree im accordance’ with the- 

ove judgment. 

ze iv = Appeal allowed. 

[Note:—A. Lettera Patent Appeal has been preferred 
from this judgment—Ed ] 


RANGOON HIGH COURT. 
First CIVIL APPBAL No, 151 or*1925. 
April 27, 1920. 

Present:—Sir Guy Rutledge, Kr., Ohief 
Justice, and Mr. Justice Carr. 

G. HARI KARMARKAR-—APPBLLANT 

g versus 

J. A. ROBIN AND OTHBRS— RASPONDANTA, 

C P.O. (Act V of 1908), O, XXXV, r. Iy-Intor- 
pleader sutt, when can be matntained— Pla ntf hanng 
interest in subject-matter, whether aan maintain suit, 

A plaintiff in an mterpleader guit must satisfy the 
Court that he has no personal interest im the matter 
in dispute, other than for charges or ceste and that 
He is in a real position of impaMislity between’ ths 
claimants. . 987, col. 1.] . 


To: bar an leader suit “the Plaintiff must have 
in some way i ed himselfwith one of the claim- 
ants-in the sense that it makes a to him 


. 
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which Shoe dE althowgh he willnot be refused 
relief y because io hua ade aga i pa 

ide rather tham the ; ere laintift 
ken. A the kimanta, or 


an indemnity from ons of 
agreement with one of 


over leas if that party ag gang ee 

a from obtaining reljef by way of interpleader. 
iret appeal from the judgment in 
the Originel Side in Oivil Regular Suit 
No. 606 of 1923. 

Mr. Halkar, for the Appellant. 

Messrs, McDonnell, Paget, Banerji and 
P. B. Sen, for the Respondents. 

JUDGMENT.—The facts of this case 
are fully set out in the judgment of the 
Original Side of this Oourt. Briefly sum- 
marised they are as follows: The plaintiff, 
Mr. Robin, on the request and on behalf of 
the defendant-appellant, Hari Karmarkar, 
obtained a number of chances in the Oalcutta 
Turf Club St. Leger Sweepstake. Sub- 
sequently, it was represented to the plaint- 
iff that one of these chances nm aci 
the second  defendant-respondent, N. V. 
Sukul, and Mr. Robin was apparently 
satisfied that this was so. : 

Later, this chance drew the horae that 
was the favourite in the race. Sukul sold 
a half share of hischance to a syndicate, 
of which Robin was a member, for 
"Rs. 15,000. Robin himself contributed Ra, 500 
towards the Rs. 15,000, so that he person- 
ally became entitled to a one-sixtieth share 
of Sukul's interest in the chance, The 
Rs. 15,000 was collected by Robin from the 
members of the syndicate and was paid by 
him to Sukul, who gavehim the receipt, 
Ex. 1. This contains a clause indemnify- 
ing Robin for m claims that may be 
brought against him. 

The horse drawn ran second in the race 
and the pwners of thechance became en- 

* titled to a sum * of. Rs. 55,000 odd, which 
was paid by the Turf Olub to Robin. 
Karmarkar then set up a claim to this 
money and, ultimately, Robin fled this 
suit calling upon Karmarkar and Sukul 

eto interplead as to their rights to the 

money. The third defendant-respondent 
was jéined op his own application as a 
purchaser from Qukul of one-half of his 
remaining interest in the chance. 

The learned Judge below allowed the 
guit and directed that the plaintiff be dis- 
missed from the»suit on his paying to the 
second and thifd fefendants the sum of 
Re. 28,206-5 lees costs, It had been objeot- 
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ed by the firat defendant, Karmarlfer, that 
an interpleader suit would not lie, but the 
objection was dismissed. 

This objection is again taken in this 
appeal and is the most important question 
for decision. It is claimed by, the appel- 
lant, Karmarkar, that the plaintiff has an 
interest in the subject-matter of the suit 
and, therefore, the suit is barred. For the 

ndente it is contended that the plaint- 
iff does not in this suit claim any interest 
and that, therefore, he can sue. 

The law relating to interpleader was con- 
tained in Oh. sa. 470 to 476, of the 
O. P, O., 1882. Saction 470 provided that 
an interpleader suit might be instituted by 
& person whose "only interest" in the sub- 
ject-matter of the suit "is that of & mere 
stakeholder.” Section 471 provided that 
the plaint must state (1) “that the 
has no interest in the thing claime 
wise than as a stakeholder.” 

In the present Code, that of 1908, the law 
is contained in s. 88 and O. V. Bec- 
tion 88 says that an interpleader suit may 
be instituted by a person “who claims no 
interest" in the subject-matter of the suit ` 
“other thanfor charges or costs.” Order 
XXXV says that the plaint must atate 4 
that the plaintiff claims no intereet in the 
subject-matter in dispute other than for 
charges or costs.” 

The contention for the plaintiff is that 
this change of wording involves a change 
of meaning and that since the plaintiff 
does not in this suit claim any intereat 
in the subject-matter of the suit he is not 
debarred from filing an interpleader suit. 

So far as it now concerns us the Law of: 
Interpleader as set out in the O. P. O., is 
identical with that of England. Lord 
Halsbury’s Laws of England, Vol.17, para. 
1149, givea a short history of the w of 
Interpleader and atates that in 1883 pre- 
vious laws on the subject, with the ex- 
ception of one provision, were repealed 
and the law is now contained in a body of 
rules (Rules of the Supreme Oourt, O. 
LVII) together with 8. 17 of the Common 
Law Procedure Act, 1860. 

Those rules are to be*found in the 
Annual Practice of the Supreme (Court, 
1924, pages 1017 et seq., Rule 2 says: “The 
applicant must satisfy the Court or a Judge 
by affidavit or otherwise (a) that the ap- 
plicani claims no interest in the subject- 
matter of the suit otherwise than for chargeg 
oreosts; . . ." 


other- 
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Returning * to Vol. 17 of Halsbury's 
Laws of Englend, para. 1176 saya: “The 
applicant must satisfy the Court that 
he has no personal interest in the mat- 
ter in dispute other than for charges 
or costs, that, he isin a real position of 
impartiality between the claimants and . 


Again, in para. 1177, “To bar an a 
plicant at the present day he must have i 
Bome way identifled himself with one of 
the claimants in the sense that it makes a 
difference to him which party succeeds, al- 
though he will not be refused relief merely 
because he’ has a natural affinity for one 
side rather than the other, Where the 
applicant has taken an indemnity from 
one of the claimants, or where he has en- 
tered into ana ent withone of them, 
the effect of which is that he will have to 
pay over lesa if that party succeeds, he has 
by his interested conduct precluded him- 
self from obtaining relief by way of inter- 
pleader." 

: Judicial authority for this interpretation 
is to be found in Murietta v. South American 
Company, Limited p In his judgment in 
that case Wille, J. said: “Iam ofopin- 
ion that the claimant is entitled to an 
order dismissing the application for an 
interpleader upon the short ground that the 
applicants have disentitled themselves to 
an interpleader order by their own con- 
duct. The rule provides that the applic- 
ant must satisfy the Oourt that he 
has no claim or no interest in the 
subject-matter - in dispute, and that 
he does not collude with any of the claim- 
ants. In one sense it may be said that 
here the applicant has no interest in the 
subject-matter in dispute, because he lays 
no claim to any specific portion ofit; but 
he does possess this very substantial inter- 
est in it, that ifone party succeed, he will 
have to pay £10,000 and ultimately near] 
£1,00,00U; whilst if the other party succeed, 
he will have to pay very much legs, perhaps 
£8,000 and £80,000, Therefore, to the extent 
of the difference between these two larger 
sums, he is very much interested in the 
subject-matter, because in the event of one 
party succeeding he is entitled to a large 
amount which he may keep for himself.” 
Charles, J., said + “Iam of the same opin- 
ion. The -applicant for an interpleader 
must satisfy the Court, amongst other 
things, first, that he claims no interests in 
- (1) (1893) 62 L. J. Q. B. 396;.5 R. $89, E 
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the subject-matter in dispute; and secondly, 
that he does not collude with any of the 
claimants. It appears tolerably plain to 
me that the applicant, by virtue of the - 
agement: of January, 1893° is, in point 
of fact, claiming an interest in this subject- 
matter. In one event he will be able to 
keep a large part of it for himself, in the 
other he will have to hand the whole af 
it over to the claimants,” 

These judgments are very much in point 
inthe present case and show beyond doubt 
that the plaintiff would in England be 
held disentitled to an interplesder order. 
The wording ofthe provisions of the C. 
P. O, as far as it is relevant. to the 
question now before us, lis identical with 
that of the rules in force in England and 
there is no doubt that it was the intention 
of the framers of the Code that the law 
should be identical We must, therefore, 
accept as correct that interpretation of 
the langan used which was clearly get- 
tled in lang long before the present 
Code was enacted. No Indian decision hav- 
ing any important por an the pregent 
question appears to have been published 
and there is, therefore, no question of any 
conflict of interpretation. 

We hold, therefore, that the plaintiff was 
not entitled to bring an interpleader suit 
and that his suit must fail. 

In respect of the costs awarded against 
him the appellant objected that the plaint- 
iff had wrongly paid an ad valorem Court- 
fee, instead of a fee of Rs, 10 for 
what was, in effect, merely a declaratory 
suit. We do not consider it necessary to 
decide this objection since, on the order 
that we must pass, the decision would not 
affect theamount of costs to be awarded. 
The appellant himself ‘paid a Court-fee 


have been necessary to decite whet 
this is sufficient. But the admitting Bench, 
when admitting the appeal said: “Ag 
te 8 the question of Oourt-fees it ig 
subject to re-consideration if the other side 
raises any objection.” The other side haa 
not, in fact, raised any objection and we 
consider, therefore, that we canngt of our 
own motion re-open this quegtiqn. 

It was admitted in argument by the 
learned Counsel for the plaintiff thes the 
trial Judge had been unduly generous to 
his client in the mattér ofosts. "We 
agree that this is so and Wjll'allow no 
special costs to any party. 


-of only Rs. 10 on this appeal and it $i 
er 


das EN 


We accept this.appeal, set aside" the: 


jadgmept and-decree of the Qourt below. 


and dismiss the plaintiffs suit, directing : 
hiar to pay: the coste of’ the, appellant in. 


- both Courts. 


The second ‘and. third. reepondénte who ; 


did not. challenge Robin's right to inter- 
plead shall.pay their own. costs in: both 


Z. K, Appeal accepted, 


LAHORE HIGH COURT. 
MUIBOHLLANEOUS Second Orvin APPHAL 
No. 1691 or 1925. 

January 16, 1926. 
Present:—Mr. Justice Dalip Singh. 
HIRA AND ANOTEBR--D'8FBNDANTS— 
_APPALLANTS 


versus: 
. RAM. BINGH. AND OTHHRS—PLAINTIFES |, 


—RHsPONDBNTS. 
Limitation Act (IX of. 1908), Sch. I,. Artes 180, 142, 
lij—Adverse. possession —Declaratory suii—Cawse- of 
action fresh, of—Limitation. 


Under a compromise plaintiffs were given certain 
shamilat land subject to the right of the defendants to 
have & portion of the land set ‘aside for their use. 
The Resenue Records; however, continued to show the 
defendante’ names alone aa in. fon and owner- 
ship of theland. In 1909, on a suit brought it was held 
that the com was a good one and in 1914). the 

laintiffs applied to have the entries: in: the Revenue 
Records corrected. The 


Tani on objeetion taken by the defendants in-the 


© kind akin for a declaration that they were owners 
of the land allotted to them under ‘the oompromise: 

. Held, that the same dispute having susen-in: 19134 

and in 1916, no new cause of action was furnished to 

; the plaintiffs'in 1935: and that their suit was: barred. 


time: . 989, coL L] 3 
ii aneous second appeal’ from an 
° der of the District Judge, Jullundur, 
ated the 14th May, 1925, reversing that of 
the Subordinate Judge, Third Olass, 
Jullandur,*dgted the 17th July, 1924. 
Lala Fakir Chand for the Appellanta. 
Lala Ganga Ram, for the Respondents. 
JUDGMENT.—The sole question for 
d»cision' id th® case is whether the suit. of.. 
the plaintiffs is barred by time, 


BiRA v) RAM. SINGH’, 


` tho compromise: 
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Ib appears that one Budh Singh was:the 
owner of some’ land togethes with a.share: 
iu the shamilat in Mausa : Kandolab, Tahsil : 
Jullundur. After Budh Singh's death: there, 
was a dispute about the ownership, of the.- 
land. left. by him. The reversioners: of: 
Budh Singh and.. the présent.. defendants - 
entered into & compromise by which, the 
reveraioner8 took the: share.of.the shamilat 


. land leaving..aome-land for storing, chaff 


and ‘mantre: and such things out of. the: 
shamilat for the use. of the defendants; 
and the -defendants got- the separate- pro- 

perty of Budh Singh.. The Revenues Re- 
cords, howevér, showed the defendants’. 
names alone &s-in: possession: and. owner-: 
ship of the- shamilat. In .1909,0n -a.. suit 

brought it :was: held that the.compromise- 
was & good. one-and. that the . plaintiffs., 
were entitled. to the. sham4ldé subject to the; 
right of the defendants. to. have. a portion. 
of the shamwat set- aside-for their use. 

In 1914 the plaintiffs applied accordingly: 
to have the entries in the Revenue Records: 
corrected. “The-defendants objected that 
they had.not. beem given’ their share’ out. 
of the shamilat for’ the purpose. given. im 
The plaintifféhenallegt:. 
ed that ithe defendants had. been given: 
the two numbers, new inidisputs:in accord- 
ance: with . the terms-of the compromise; 
The defendants contended that these: two 
numbers - belonged to.. them and had not 
been given to them under the terms of the 
compremise: The -result was that the 
Revenue Authorities again..referred the 
parties toa civil suit to determine their 
ngne, No such suit was brought by:the 
plaintiffs and’ defendants : appear to have 
continued: ta possess and-:cultivate one. of 
the.numbers of area Z-kanals.13 -marlas.. 
The other property seems-.to have-been 
ineluded' in the abadi-at sometime or other. . 
In 1816 the plaintifs-caused a notices of 
ejectment .to-igsue against the defendants 
as regards-the field measuring. 2-kanals 
13 marbas. The order was-again set aside, 
it seemingly having ‘been’. held..that .tha 
relationship of landlord. and: tenant. did 
not exist between the- parties; and. the 
plaintiffs. were. directed to bring, a oivil 
guit if ao-advised. No such suit was. again: 
prought. $ i 

In -1423 a third'psrty applied for parti. 
tion and the-plaintiffs have now, on objec- 
tion taken. by the defendants in the panii- 
tion proceedings, again brought this suit 
in the Civil .Oourte- asking .for .&. declara- 
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tion that the numbers in queetion belonged 
to them and éhat they were given to the de- 
Tendanta for their use ‘according to terme of 
the compromise entered into in 1870. Now, 
it is ‘perfectly clear that so far as this 
question is concerned: the same dispute 
arose in 1914 on the pleadings of the parties 
in thet case &nd’even in 1916 the same 
Pagi was impliedly in dispute between 

e parties. as regards one of the numbers 
in dispute. The'defertdants in the present 
case have pleaded that they are in adverse 
possession of the field of area of '2 kanale 
13 marlas and that‘they are not in pos- 
seasion of the: other field which has been 
ineluded in the abadi. 

'Before: me Lala Fakir' Chand for the 
appellants has conceded that the plaintiffs 
may get a declaration of ownership of the 
number included in the abadi but that 
number was not given to the defendants 
according to the terms: of the compromise. 
This' result: would, of course, be wholly 
infructuous so far as ee suit of the plaint- 
iffa is: concerned. the other 

Humber Lala Fakir Ohan has urged: that 
the-cause of action is exactly the same as 
it was in 1914, and that as no new cause 
of action has accrued to the plaintiffs the 
Buit is barred. 

‘It Seems ' to me that the rulings relied 
on by the! learned: District Judge are not 
applicable: to the facts of this case. I con- 
aider that no-new ‘cause of action has now 
accrued to the: plaintiffs and that, therefore, 
the-suit is barred by limitation. There ia, 
therefore; no necessity for any remand and 
1 accept the appeal and set aside the order 
ef the District Judge and restore that of 
the Court of first instance dismissing the 
suit of the plaintiffs with costs throughout, 
x. x. ‘Appeal accepted. 
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micais with “ministerial effect of—Subee- 
TUE in oficers, eff f koee 


dates ‘attachmen 


ing 
ma a CUNG Du 
whether can question validity 4 
When a or execution is aka to be 
eA Court or the Revisional Gourt, 
anything do hé Saring the trial when the stay order 
is m force is not pey i orla is altogether void, 
as the Court has no ction io do anything after 
it is prohibited from doing it. [p. 990, 5] 
Attachment issued subsequent to the 
receipt of an order of the oo PUN Court staying exs- , 


cution are wholly void. [| 
which are thus in' their 


Attachment 
inception i cannot become valid, merely because 


order is not made absolute on account 

of tintin ae judgment-debtor to give the re- 
quired. security. [ibid ] 

Attachment cannot be said to be complete till all 

the formalities necessary have been gone through. 


fp. ih TESI 
is affected by a judgment-debtor before 
an insidiae is actually made, the vendee is nct 
bound by any proceedings the judgment-debtor 
Subscouent to the data of 6, and cannot in any sense 
Be Tegazdod as representative af thas party wi the 
gots. 47, O. P. O; nor does any principle of 
constructive res "judicata apply to the case so as to 
debar him from afterwards questioning the validity bf 
proceedings against the judgment-debtor to which he 
proowdinge and.belped À was aware of those . 


tion, - 
oma ndari. (9) 
Nri icr the claimant 
cannot only set up 4o "a property .under 
attachment but can also question the Palit of ihe 
attachment itself. [p. 893, ool. 2] 


and 


no LU bedaa ce A it is the duty of the Court to 


investigate into the [p. 9 993, col. 1] 
Sasirama Kumari v, i Mehr Khan (11), relied om, 


Quere.— Whether a person who gets a title to pros 
Es. before attachment could ask the Court to make 


tothe execution proceedings. [p, 991, 


aan appeal against the decree of the 
Court of the Subordinate Judge, Narasgput, 
in. A. S. No. 12 of 1822 (A. S! No. 416 of 
192Lon the file of the Sub-Court, Vellore) 
preferred against that of the Court of 
the Additional District Munsif, Narasapur, 
in ' O. 8. No. 142 of.1920 (O. 8.. No.. 508 
of 1920 on the file of the Principal District 
Munsif’s Court, Narasapur). 

Mr. P. Somasundaram, for the Aona. 

Mr. G. Lakshmanna, for the Respondent, 

JUDGMENT.—The e RE quit ` is 
fora declaration that the plaint property 
belongs to them and is not liable to attach- 
ment in execution of the d obtained 
OY the let defendant agains$ the d dé- 
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fendant. Both the Courts håve dismissed 
‘the plaintiffs’ suit. The plaintiffs have pre- 
ferred thie’ second appeal. 

The first point raised by Mr. Somasun- 
daram forthe appellants is that there is 
no valid attaghment on the property and, 
‘therefore, it cannot be brought to gale in 
execution of the decree of the lst defend- 
ant. A few facts are necessary to under- 
stand the contentions between the parties. 
The lat defendant obtained a money-de- 

'eree in O. B, No. 38 of 1912 in the 
Munsifs Court against the 2nd defendant, 
and applied for execution of the decree on 
12th , 1914, and an order was passed 
for ME the 2nd defendant's property. 
The 2nd defendant appealed against the 
decree and an order for staying execution 
‘was passed by the Appellate Court on 13th 
March, 1914. The stay order was received 
by the District Munsif's Court on 16th 

arch, 1914, and the attachment was oom- 

leted on 23rd March,1914. As the 2nd 
Sefendant failed to furnish security as 
directed by the Appellate Court, the stay 
order was not made absolute but was 
vacated on 15th April, 1914. The 2nd defend- 
ant Bold the plaint property to the plaint- 

- 4f on 27th May, 1914, and applied to have 

, the attachment raised on 6th October, 1914, 
The High Court finally restored the attach- 
ment on 18th December, 1917. The plaintiff 
applied on 26th August, 1919, under O. XXI, 
r. 58 to have the attachment raised or in 
the alternative to be allowed to be subro- 
gated to the Ist defendant. The claim 

etition was dismi on 3lst October, 

-1918, and hence the suit. The question is, 
is the attachment effected by the District 

.Munsifs Court after the receipt of the 

.order staying execution valid'or not? It 

'ás clear from the evidence that the sta: 
order was received by the District Mungit 
on the 16th March, 1914. The actual at- 
tachment proceedings began only on 17th 
March, 1914, and completed on 23rd March, 
1914. The real question ie, what is the 
effect ofthe order of the Appellate Court 
staying execution by the executing Court? 

Tt is contended on behalf of the respond- 
ent by Mr. G. Lakshmanna, that inas- 
much as the stay order was vacated owing 
to the default of the 2nd defendant to fur- 
nish seoufity it must ,b8. considered that 
the attachment proceedings are valid. 
‘When an Appellate Court orders the stay 
of executign gan an appeal, the Court 
before whith the execution proceedings are 
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hold that because the stay o 
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pending has no power to proceed with the 
execution after the receipt qf the: order 
It would be opposed to al] principle tó 
ider was not 
perused by the Court executing the decree 
or that it had no time to pay any atten- 
tion to it the attachment and other pro- 
ceedings subsequent tothe feceipt of the 
order are good. The fact that the stay was 
not made absolute does not affect the 
question. When an Appellate Court pend- 
ing an appeal orders the stay of an execu- 
tion that order is good till it is vacated , 
and nothing done in contravention of the 
order can become good by reason of the 
order being ultimately vacated. To hold 
that the dismissal of the execution petition 
at a later stage would give validity to pro- 
ceedings which in their inception were 
illegal would be opposed to principle 
and to all authority. When a proceeding 
or execution is directed to be stayed by 
the Appellate Oourt or the Revisional Court 
anything: done during the trial when the 
stay order is in force is not only irregular 
but is altogether void, as the Oourt has no, 
jurisdiction to do anything after it is pro- 
hibited from doing it. f 
Mr. Lakshmanna contends that it is only 
an irregularity to carry on exécution pro- 
ceedings after the Court has been directed 
not to proceed with them by an order of 
the Appellate Court. Itis not as I said 
an irregular exercise of jurisdiction to 
ignore the order of the Appellate Court 
or to act in contravention of it. The Oourt 
ceases to have any jurisdiction to do any- 
thing whenitis directed not to do & thing 
by the Appellate Court. To hold that the 
ings after the stay order are irre- 
ar would lead to monstrous results, 
upposing the Munsif’s Court or the Sub- 
Court notwithstanding the stay order by the 
High Court does something which would 
be irrevocable, could the act of the Munsitf's 
Court or the Sub-Oourt be considered to 
be merely an irregularity? It would be 
subversive of all principles to hold that.an 
act done by a Subordinate Oourt in con- 
travention of the direct order of the Ap- 
pellate Court is valid though irregular, 
The attachment proceedings were com- 
pleted on the 23rd March, 1914, that is seven 
days after, the receipt of the order. It is 
suggested for the: respondent that the let- 
ters were received only in the evening and 
the Court had: no time to countermand the 
order for attachment, The order was re 
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ceived on the 16th as is clear from the 
record. The attachment by affixture was 
effected on the 17th. I hold that itis not 
necessary that there should be time to 
communicate with the ministerial officers 
in order to give effect to the order of the 
Appellate Court staying proceedings, The 
attachment ot be said to be complete 
till all the formalities have been gone 
through. In Sinnappan v. Arunachalam 
Pillai(l) it was held that it is not the 
mere passing ofthe order by a Court that 
constitutes attachment but itis the actual 
attachment in the manner provided for 
by the Court that could constitute attach- 
ment. . 

It is contended on the strength of Ven- 
katachelapatirao v. Kameswaramma (2) that 
the attachment was held to be góod and, 
therefore, the appellants cannot contend 
that the attachment is invalid. A Full 
Bench of this Oourt held in Venkata- 
chelapatirao v. Kameswaramma (2) that an 
orderof the Appellate Court staying exe- 
cution becomes effective only on communica- 
tion. Till it is communicated the steps 
taken in execution by the lower Court must 
be taken to be legal and valid. To that 
case the 2nd defendant and the Ist were 
` parties. Mr. Lakshmanna relies upon this 
case as concluding the point now raised. 
It was not decided in that case that pro- 

gs subsequent to communication were 
The contention in that case was that 
moment the stay order was passed by 
the Appellate Oourt it took effect. The 
learned. Judges held that the order of the 
Appellate Court became effective only on 
communication tothe lower Court. Until 
it was communicated proceedings taken by 
the lower Court could not be held to be 
invalid. But here, in this case, it is ad- 
,mitted that the order was received on the 
16th March, 1914, and the execution pro- 
ceedings were commenced only on the 17th, 
The decision in Venkatachelapatirao v. 
Kameswaramma (2) cannot affect the pre- 
sent plaintif-appellant who was no party 
to that decision. 

The next question is whether the appel- 
lant is bound by the decision in Venkata- 
chelapatirao: v. Kameswaramma (2) by 
reason of his being the representative of 


53 Ind. Cas. 207; 42 M. 844; 37 M. L. J. $75, 
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(Y) 43 Ind. Oas. 314; 41 M. 151; 23 M. L. T. 330; 33 
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the judas debtor. If the sale to the 
appellant was subsequent to the date of 
attachment no doubt he would be & repre- 
sentative of the judgment-debtor and he 
would be bound by an order made against 
the judgment-debtor. But where the aal 
is effected before the attachment is actual- 
ly made, the vendee dees not become the 
representative of the judgment-debtor and 
is not bound by any proceedings against 


‘the judgment-debtor subsequent to the 


date of sale. Itis difficult to understand 
how the man who claims title before the 
property is attacked can,in any way, be 
ound by an attachment subsequent to 
the sale, for the vendor parts with the 
the property under the sale and what is 
attached is only the right, title and interest 
of the judgment-debtor, and when he has 
no interest to be attached the mere fact 
that attachment is made on the property 
would not, in md way, bind one who 
acquired a title before attachment. In 
Mussan Haji v. Thiyan Thavara Koran (3) 
it was held that a lessee under a lease 
granted before the suit brought by, or 
against his lessor is not bound by the 
decision therein against the latter if the 
lessee was not himself a party to the suit. 
It is unnecessary to discuss this point any 
further as a person cannot be bound by & 
proceeding against another person when 
he is nota party to itand when the title 
he got from that was before the proceed- 
ing commenced, ; 
tis next suggested for the respondent 
that the appellants oughtto have applied 
to be made parties to the execution pro- 
ceedings and not having doneso they arè 
not entitled to come in now and ask for 4 
declaration that the attachment proceed- 
ings are void..It is doubtful whethera 
person who gets a title to property before 
attachment could ask the Court to make 
him a party to the execution propeedings, 
In 
(4) their Lordships of the Privy Council 
observe: “It was suggested in argument 
that he might have been made a party 
to the proceedings either under s. 33 or 
under 8. 372 of the Code, but even if these 
sections are ‘applicable after final décreé, 


($) 65 Ind. Ges. $79; 41 M L L.802; 14 L. W. 387; 
(1921) M. W. N. 679. . 

4) 24 Ind. Cas. 304; 42 O. 73 at p.80: 18 C. W. N, 

;-lL. W. 567; 27 M. L. J. 160; 16 . 853; 
$14 MW. ; Li dy 


hunath Das v. Surldar Das Khetri À 
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ad to which there is considerhbib doubt 
[aee Goodall v. Mussoorie Bank Ltd. (5)], no 


proceedings seém to have been taken 


thereunder.” Wlien a person isnot bound 
to take notice of any proceedings and ask 
the Court to make him a party it cannot 
be said that the. result of any proceeding 
to whith he is nota party would bind him. 

The attachment proceedings after the 
17th were absolutely void. In other words 
there was no attachment at all though the 
formality of an attachment was gone 
throngh as the hands ‘of the Oourt had 
been tied by the order of the Appellate 
Court and anyjhingdone after that would 
not be attachment indeed. In that view the 
appellant cannot be said to be a repre- 
sentative of the2nd defendant and if he 
is not a representative of the 2nd defend- 
ant then the argument that no separate 
suit lies and.that s. 47 would apply to the 
case must fail. It is only vendees or per- 
sons who uire. title to the property after 
it is attached that can be said’ to be repre- 
sentatives of the judgment-debtor, vide 
Rashbehary Mookhopadhya | v. Maharani 
Sur ee (6) and Ishan Chunder Sirkar v. 
Beni Madhub Sirkar (1). Mr. Justice Banerjee 
who delivered thejudgment ofthe Full Bench 


- dn’ Ishan Chunder Sirkar v. Beni Madhub Sir- 


kar (T) observes atpage 71* “One thing, how- 
ever, is clear, even if the word has either-of 
the two comprehensive meanings and in- 
cludes a purchaser of the interest of ‘the 
gs ak aa such a purchaser ‘must 

e one who is affected by the decree buta 
purchaser of the interest of a party to a 
suit who is not affected by the decree cannot 
in any sense be regarded as a representative 
of that party within the meaning of s. 244." 


Ihold that 8.47, C: P. O.. is no bar to the 


‘plaintiff's suit. 

It ik next contended by Mr. Lakshmanna 
that the principle of constructive res judicata 
applies to this case And inasmuch as the 
appellant was aware of ‘the proceedings 
taken by the 2nd defendant to have the 
attachment ‘raised and helped him to carry 
on. litigation tothe High Court, he must 
be held bound by the result of the a 
tion,carried on by the 2nd defendant for 
his benefit, He relies on Shyama -Charan 

(5) 10 A. 97; &. W. N. (1887) 288; 6 Ind. Deo. (x. 8.) 


i . 
(6) 70. 408; £ BShofhe L. Re 32; 9 O. L. R. 79; 3 Ind. 
N. 8.) 5 i 


Dec. (x. 
a 2 O. 02; 1 O. W. N. 38; 18 Ind. Deo. (x. 8) 707 


Ld 
* 
. 
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Batsya v. Prafalla Sundari (8) ahd In te 
Lart. Wilkinson v. Blades (9) in support of 
hiscontention, In Probate p ngs the 
parties interested in the result of the pro- 
ceedings stand by and do not intervene’; 
they are held bound by the proceedings in 
which they. could have intervened : but 
abstained from doing so. This principle 
applies to proceedings for construction of 
Wills, ete. It is the duty of persons who 
are interested in impeaching a Will or in 
the construction of any clause of a Will or 
any other proceedings in the Probate 
Court who stand by and get the benefit of 
any order which the Court makes, cannot 
afterwards come in, and ask for something 
which they could have done’ when the for-- 
mer proceedings were going on. “The 
principle of constructive res judicata could : 
not be extended, to a case like the present. 
Section 11, O. P. O., lays down in what cases 
a person is bound' by a decision in a former 
suit and.it would not be right on the part 
of a Court to extend that section to cases 
which cannot be brought within the four 
corners of it. Their Lordships of the Privy 
Council observed in Gokul Mandar v. 


‘Padmanund Singh (10): "They will farther 


observe that the essence-ofa Code is to 
be exhaustive on the matters in: respect of 
which it declares the law, and it'is not tha 
province of a'Judge to disregard or go out- 
side the letter of the enactment according 
to its true: construction.” Ihold that the 
appellant is not bound by the decision in 
O. M. B. A. No. 128 of.1916. 


It is next’ urged by Mr. Lakshmanna that 
a person who puta in a claim petition under 
0, XXI, r. 58 cannot question . the validity 
of the attachment, he can only get up .his 
right to the property under attachment 
and ask that the attachment be raised as 
the property belongs to him and-not to the 


- judgment-debtor and that O. XXI, r. 58 


and the rules following do not provide for a 
iun ionge of the validity of the attachment 
by & claimant underr. 58 and, therefore, 
the appellant ‘is not entitled to question the 
validity of the attachment. lam unable 
to appreciate this contention. When a 


. person applies under r. 58, no doubt, he 


asks upon his title to the property- and 
30 Ind. Caa. 16];-21 O. L. J. 557; 19 0..W.N. 

9) (1898) 2 Oh. 788;85 L. J. Oh. 848€ 75 L. T. 175! 
as wok ay 


(10) 29 O. 707;39L A. 198; 60. W. N, 825; 4 Bom, ` 
L. R, 793; 8 Sar, P. J. 333 (P. O.) i: 
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when his’ application is dismissed it is 
difficult» to see why-he could not challenge 
the validity of the. attachment itself when 
he asks for a- declaration. that his property 
is- not'liable to’ atthchment. There iso. 
question'of estoppel-in-this.case and there 
is- no: auphority for the position’ that' & 
person Ww es a claing-petition could not 
contend. thatthe Gourt: which: effected" the: 
attachment Had: no jursidction to: effect 
it, And. whatever may be’ said’ as: tb' 
hia contention in the execution proceed: 
ings; it cannot’ be’ a defence to'a regu- 
lar. suit after disposal of the claim peti-' 
tion: Supposing: a*Gourt‘in the mofussil 
which has no jurisdiction to attach property 
in, Madras attaches: some property: in 
Madras, it isopen. to the ownerof'property 
to'iguorethe attachmerit. but: ithe wants 
te-remove cloud! onhis- titlé‘or any ittcon-~ 
venienee: caused’ by the abtashmient' hè- 
can apply to that! Ocurt' and urgé that: 
the:property beléngs to him: and! not- to 
thevjudgmontdebtor « and: that- the" Court 
d no: jurisdiction. to. attach’ property" 
in . Madras. The-only‘case brought’ to^ my" 
notiee- by. Mt. Sdmasandardnt on: the: 
ppint.isim Sasirama:Kumari v. Meherban! 
han- (11). The: facta’ were shortly’ 
these; An: attachment: betgre- , judg- 
ment’. was effeeted: The suit’ was sub: 
sequenti dismissed? On-appeal’ a dere" 
weaas-passedin favour-of.the plaintiff.’ The’ 
plaintiff brought the property. te: rath es 
ingrupen:the attachmeat before bass 
Al claim.petitiom was ptit«in- and 
of. the. property: was: objected’ to “on” he 
ground that the attachment’ efe ya 
withthe dismrissalof the sait; and that. ak" 
itewas not-ibyived: when-the deeree of dik - 
missal was:reversed: by: the'Appellata Court? 
ne sale-couldbe held without a frést! attach t: 
ment. Mr. Justice: Mukerjée who déliver-- 
ed. therjudgment'of the Coart. obsérvéd/at' 
pags. 249* ' It has been argued, Howeve 
tke learned’ Vakil: for: the: decroe-ho 
that: the: petitioner: ha&* no locus starr 
this matter, betaaseif} acoirdingti 
there is no subsisting atti 
ihcoipetent" to Hert to prefers claim. ündeér- 
re 58 of’ Os X Xl: of eie rs This. 
o jection? is nranifé: B cious oreyen. 
ojo be: concêdéd for a, momeat :thet/r,.585 fáilé 
ja ler teers atthithrient to-which. objece , 
is~mutlés ita cléar that’ a Court is not 
competent to. sell .a- preperiy, whieh+ has 
[119 Ind. Oke 918: 13 OF Ik. 43.: 
"ene eee 
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not been previously. attached. Oonsequ- 
ently, if act’ is invited’ by &, decreehol er: 
to sell property which has not, asa matter 
of fact, been duly attached, and the Court is 
appraised - of» this- tance? Dy aper- 
gon clainmitig'tó. be: intareateds therein, the 
Oourt’ has ihherent. power to investigate 
the matter; indéed- it- isitsd&ty to guard 
againgt posaible. abuse. of its : proceas.” 
It may be.sald that when. ,&sale-of. immove- 
able property’ has reallytaken place and. 
ita Validity. is: impeashed: on, the; ground, 
that it was'not attáohedithe absence of 
attachment does nok. by. itself vitiate the: 
sale; after. quoting Several ko thorities> the: 
learned’ J udge , On» tos say: “Bat the. 
position iae y di é:wher-objectiom 
is taken tosholegalisy of th ena 
before- the-sale- Has tkiên TS 
position cannot be. Kan faite pany itle 
ligible: grvutíd, that: though) the- Gourt' is 
appraised, before the sale of thes citctrhs. 
stance that nó writ. Sauer hes'teen 
sérved; iti salah neverthelban,prigéed tor 
sell’ the property and: leave: the parties: to. 
litigüte-about-the«. o oF ti thotasie« ^ gia 
cse reed ‘stage of ENS [eee w 
Mr: Laketinanthe® relied ‘dpoti. Gollapalli . 
Subbayya' v. Sankara Venkataratham (12) 
and Jaliluddin- v. Maniram (13) in ewp- 
port: df his” contention: that” the. valid- 
ie of e ttachment, cannot" be raised by, 
appetit, nt now.. These cases: do*noti. 

i When there is no attachment, 


: ‘ on, & man's: property, he need- net- fléa , 


petition’. to: haves the attashhienp 
ich dées‘not exist” raised, . But'iherggré: 
attachment” iene which Arles void i 
which are ille claimant neeg- nb 
Festriot bakat A pro rove ae hig‘claitn Tat: 
can’ also: der ipa the: validity of-the‘attaeh.> 
ment: dij gb.and-when, he: filedra‘enitt 
dier r. 63°h ites y-in*. ng 
way debarred. pins pides 
e.C. HG O^ ftbi; rae nS yaliditpof — 
sicing a d Words) when aikins 
ia’ dectatation his’: própetéy-iscmmv 
li&bléto ttti ent. he ksih also M. 


either what waedope 
ashen pin Ae 


that’ Ahstécwas an: inkalii e 
conld: nots, d e i qb. 

on ty 
Tithe result th i T A 


This co 
i the decrees of the lose Cons ar ok are. get 
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aside and the plaintiff will have a decree 
as prayed for -with costs throughout. 
Y. N.Y, - o Appeal allowed. 





RANGOON HIGH COURT. 
CIVIL MISCELLANEOUS APPLIOATION No. 1 
i or 1£26. 
; November: 24, 1926. 
Present:—Mr. Justice. Pratt, Officiating 
Ohief Justice, and Mr. Justice 


"MADAN THEATRES LIMITAD— ` 


, l LAT 
Thi OORPOHATION c or RANGOON— 
RESPONDENTS. 


City. ot “Bang Municipal Act (VI of 1922), s 91— 
PEU S CIUS diim uU. 
Appeal. to Hag 


v r isnible. 
ane right of appeal. from the decision of any parti- 
tribunal must be given by express enactment. 


D» ti i MU RON 
in 


8. n (o pd City of Segue. Municipal Act does not 
exer its ordinary jurisdiction under the O. P. C, 
but dur awe ee limited jurisdiction conferred by 


dL 91 does not provide for an apyee! 

to b us Privy € The use of the word "final" 
that section shows that the section is exhausted with 
the appeal to the High'Court. [p 994, col. 2.] 

MM eat tes for the Applicant. 

Mr, N,M.,Gowasjee, for the Corporation. 

pP VGN ENT. 

Pratt, ies de —1 ire with my learned 
brother tad eave ‘appeal cannot be. 
granted. vs 

It is- common ground that the case is of 
considerable -public importance and that 
us isa substantial point of law involv- 
e 

Respondents. contend, ‘however, on the 
authority of the decision of their Lord- 
ships of the- Privy Council in Rangoon 
Botatoung Co:, Ltd. v. Collector of Rangoon 
(1) that no appeal lies: 

e It was there held that'an appeal does not 
exist in he nature of things and that the 
ht of appeal from the decision of any 
banal must be given by express enact- 
ma ta 
It was pointed out that the Land Ac- 
* quisijion Act gave a special and limited 


with an appeal under 


appeal from the award’ of “the Court" to the. 


High Court ahd that no further appeal was 


given. . , 


18 In 188: 6 L. B. R. 150; 40 0. 21; 16:0. 
mi v. 981; a pas. LT.i 


95; (1912) M. W.. N. 781; 16 
QUII HS 93 M 9L 2.328 14 Bom. L R 835; 10 
ALG l; 6 Bur? L, T. 205; 


$91 A 187 (P. 0), 
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It was held thats. 54 ofthe Land Ac- 
quisition Act only applied to proceedings 
in the course of an appeal to the High 
Court and that its force wag exhausted 


_ when the appeal to thé High ‘Court was 


heard. Inthe course of the judgment it- 


. was remarked that “their Lqrdshipa can- 


not accept the argument or Suggestion that 
when once the claimant is admitted to 
the High Court he has all the rights of 
&n ordinary suitor, including the right to 
carry an award made in an arbitration as 


.to the value of land taken for public pur- 


poses up to this Board as if it were a decree 
of the High Court made i in the course ‘of 
ite ordinary jurisdiction." 

That decision was followed in the later 
casa of Special Officer, Salsette Building 
Sites v. Dosabhai Beronji Motivala (2). lt 
is true that the present. proceedings are 
under a different Act, but the principle 
involved appears to be the same.’ 

The High Oourt would have no jurisdic- 
tion, ordinarily, to deal with the valua- 
tion by the Commissioner. Section 91 (2) 
of the Rangoon Municipal Act, however, 


o" provides for an appeal from the determina- 


tion by the Commissioner to the Chief 
Judge ofthe Rangoon Small Cause Court. 
Sub section (3) of &. 91 provides for an appeal 
from the decision ofthe Chief Judge to 
the Ohief Court of Lower Burma, and lays 
down that the decision of the Chief Court 
abhall be final, 

t is clear, therefore, that s. 91 does not 
rovide for an appeal to the Privy Council. 
The use of the word “final” shows that the: 
section is exhausted with the appeal to 
the High Court. It is argued that an 
Act of the Local Legislature uus over- 
ride the provisions of the O. P. O, and 
the Letters Patent, but this argument to 
my mind involves a petitio principii. This 
Court in dealing with the appeal under: 
s. 91 (3) was not exercising its ordinary 
jurisdiction under the O. O, but a 
special and limited jurisdiction conferred : 

by the Rangoon Municipal Aot. - 


I would hold that the decree of ‘this 
Court in question was not a final judgment, 
decree, or order within the meaning of 
Art. 37 of.the Lettere Patent or s. 109 
of the O. P. O., and that no appeal lies to 


| the Privy Council. The application will. 


(2) 17 Ind. Cas. 953; $13. 506; 14 Bom. L. R. 1194’ 


OUT UNUM fatio Ota, 763; 17 Q. ur 


yt 
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be dismissed with costs, 
five gold enohura. 

Cunliffe, J.— This is an application for 
special leave to appeal tothe Privy Oouncil 
in a case arising out of a rating assess- 
ment. The application is made under 8. 
109 of the O. P. O., or, in the alternative, 
under cl'87 $f the Letters Patent. The 
respondents, the Corporation of Rangoon, 
oppose this application arguing that the 
jones are precluded from putting it 

ward by reason of a. 9! of the City of 
Rangoon Municipal Act, 1922. The material 
portion of that section is sub-s, (3) which 
runs as follows: “When any question 
arises as to the liability of any building 
or land to assessment, or as to the basis 
or principle of assessment, an appeal 
shall lie from the decision of the Ohief 
Judge to:the Chief Court of Lower 
Burma, whose decision shall be final" The 
Ohief Judge referred to here is the Ohief 
Judge of the Rangoon Small Oause Court 
and the Ohief Court of Lower Burma is, of 
course, now this High Court. 

It has been argued for the appellants that 
the word "final" here used means nothing 
more nor less than the same word when 
used in the C. P. O., as the opposite of inter- 
looutory. In my opinion, however, and hav- 
ing regard to this special Statute, the word 
"final" is used in quite a different sense 
and the word "conclusive" represents its 
real meaning. This being so, the question 
arises as to whether such a section over- 
rides.s. 109 and cl. 37. The point is by 
no means free from difficulty, but the prin- 
ciple has already been considered by the 
Privy Council in the case of Rangoon Bota- 
toung Co., Ltd. v. Collector of Rangoon (1). 
That was a case under the Land Acquisition 
Act and the very same question as to this 
right of appeal arose there but in a atronger 
form. At the commencement of the hear- 

ing before the Privy Council, a prelimi- 
nary objection was taken that no appeal lay. 
The Land Acquisition Act of 1894 contains 
no provision as to any appeal farther than 
the old Ohief Court. After hearing argu- 
ment, Lord Macnaghten, who delivered the 
judgment, came to the conclusion that the 
appeal was incompetent as there was no 
statutory right of appeal whatever; the 
Land Acquisition Act is silent on the point 
and none could be implied. In the Statute 
we are considering, it may be noted that 
further appeal beyond the High Court is 
expresely forbidden. The principle was 


Advocate’s fees, 
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algo considered in the Bombay Appellate 
Court in the case of Special Officer. Salsette 


Building Sites v. Dosabhai, Bedonji Motivala | 


(2) where an application for leave to appeal 
to the Privy Council was made under s. 54, 
of the Land Acquisitior Act. There Mr. 
Justice Batchelor construed the judgment 
of the Privy Council in the Botatoung case (1) 


‘aS meaning that the Land Acquisition Act 


was a special Statute enacted to deal witha 
special class of case and that orders made 
therein are outside the ordinary scope of 
the Civil Court's jurisdiction, and that 
since the Act itself gives no right of appeal 
to the Privy Council no such right exists. 


The learhed Judge also took the view that: 


the function of the High Court, under. the 
Land Acquisition Act, at any rate, wus 
to perform the duties of an ultimate 
umpire and in the formance of those 
duties it was functioning outside the O. P. 
O., or, for the matter of that, the Letters 
Patent, 

In the case of Municipal Corporation: of 
Rangoon v. M. A. Shakur (3) & Full Bench. 
of this Court came to much the same con- 
clusion ag the Bombay Court of Appeal. 
There, however, they were considering thig 
very Btatute, the Rangoon Municipal Act, 
1922, and, applying the same principle, they 
held that the High Court had no jurisdiction, ` 
either under the O. P. O., or under s. 107, 
Government of India Act, to interfere with 
the decision of the Chief Judge of the 
Small Cause Court given by him under 
s, 14 of the Municipal Act, as by s. 199 of 
the same Act it is declared that the Ohief 
Judge's decision on the point arising in 
that case must be final. This ruling gives 
us the authority of a Full Bench of this 
court for the construction of the word 
"final" as used in s. 14, nor can I see that 
its meaning can have a different implica- 
tion in a. 91. 

The principle, therefore, ranning*through’ 
these decisions appears to me that in the 
case of special and often technical enact- 
ments, if a person or à Court is specifically 
designated to determine disputes arising 
out of the application of such enactments, 
the Oourt or person is not pd in 
&n ordin but in an extraordinary 
manner, &n parties to ps. linus atii 
thereunder will not be pe fnitted to appe 
further than these specially ‘appointed 
persons or tribunals. , 


Er Oas. 550; Mn e f Ber LS. 208; A, 


t 
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Such:a'construetion'is also based - upon: 
convehience and supposedly expert’ know- 
dédge of ‘local conditions. 

For these reasons I am of opinion’ that 
this application should, be dismissed 2m 
costs, 


ÈK. Application dismissed: ` 


. LAHORE: HIGH COURT. 
“ Otvir*ApPBAL No. 21290 oF 1921. 
' December 7, 1925: 
, Present: —Mr; Justice’ LeBossignol: end 
Mr: Justice Fforde. 
GHULAM RASUTI; AND ANOTHNHR— 
PLaINTIFF8—AÀPPHLLANTS 


Adverse posstssion—Posetasion during. lifetime of 
widow,whether adverse to reversioners 
A person: who is in possession of the estate of a 


- widow with the consent of the widow cannot claim 


that his sion is adverse tò the reversioners. Bo 
long &s the widow is alive and does not re-marry the 
reversioners have no claim to the estate and ‘nobody's’ 


ion can be adverse to them before the death or' 


re-marriage-of the widow. 


First appeal ‘from the decree of the Seni r 


Subordinate. Judgé, Jhang, dated the 30f 
AGEL: i 
hi Sain Dds, forthe Appellants. 


Misars. Sundar Lal and: IM. L, Puri, for 


the Respondents. 
, SUDGMENT.—The . property n dig- 
jute-in this: action is the property.of the 
tè Musammat t.Bhari, the widow of 
uhammad’ Fazil, whose relationship to the 
parties is- exhibited in the pedigree-table 
printed:on page 6 of'the paper-book.. The 
plaintiff came ints Court praying for a 
declaration’ that, they. were entitled to the 
whole of.the estate left by Muhammad Fazil 
on two'grounds, namely, that they were 
nearer’ reversioners- than the defendants 
and’ that’ they had been in adverse pos- 
session of Muhammad Fazil's estate for 
He last’ 30 years.. In support of their 
tion they propounded a pedigree- 


table which «vas: subsequently admitted to 


be incorrect; ande the suit was fought out 


i solely on $hè:grêund that. the plaintiffs-had . 


been in possession for'about. 40 years, had: 


“been pgying land revenue and were enjoy- 


ing’ the: prodüfesof: the: estate. In short, 
they songht to defeat the clear” right” tb 


e MAUKO EYAB v, MAUNG KALA, 
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succession of the defendants to e half of , 
the estate on the ground that they: (the 
plaintiffs) had been’ in adverse possession 
for more than 12 years. The Court below 
has dismissed the suit with costa holding 
that the plaintiffs had not been in adverse 
possession. 

In this Court Oóunsel for the plaintiff 
appellants after going through the evidence 
urges that his clients’ have been in adverse 
possession, inasmuch as they made an 
arrangement. with the widow by which they 
cultivated the’ land, paid the land revénte, 
took. the produce and. gave her maintenance; 
Accépting all these facts we agree with the 
Court below that they” fall far short of 
establishing the plaintiffs’ contention that: 
they were in adverse possesion. They may 
have beeh and probably were in possession 
of Musammat Bakht.Bhari's share, but they: 
were in: possession with the’ consent of 
Musammat Bakht Bhari and so long as 
Musammat Bakht Bhari remained alive and 
did not’ ré-matry, so long. the défendants 
had no claim to possession of the esthte 
and consequently the plaintiffs’ possession 
did not become adverse to the defendants 
until the date of Misammat Bakht Bhari'g. 
TM which took- placé only in October 

1918, 

Far these reasons we hold that the ap- 
peal. ig, worthless ard we dismiss it with 
BUS 

z K. 


1 


Appeal dismissed. 
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RANGOON HIGH. COURT: 
Civin RAvISION . No. 88 or 1926. 
August 30, 1826. _ 
Present :—Mr, J ustice Brown. 
MAUNG KYWH—Piaintirr—Parrrionge 
versus 


MAUNG-KALA-—DBPBNDANT—RBSPONDSNT. 

Provincial Small Cause Couris Att (IX of 1887), Sch, 
II, Art. 8—Stutt to recover rent of trees, whether 
able by Small Cause AN ae ‘Act (I of 1872), 
5:116, Le cab o 

Ordinarily the End 'rent" apples -only to a pay- 

ment for the enjoyment of immoveable property. A 
payment in return for the anjo Lent ot the fruit of 
cortain treés cannot be! descri :as "reni" and a 
suit to recover the Apod gang tobe paid for such 
enjoyment doa not, therefore, fall 
of'Art. 8 of Sch. ll to the Provin Cause 
Courts Act; eats is not exclided from: the cbgnizanóe 
of a Small Oguse Court. fp. 997; colg- 1:421] 

Bection 116 of the Evidence Abt apples in the case 
of immoveable property only. [p. 9¥7, ool. 2.) 


[89.1 Q. 1037) 


Mr, Mitter, for the ;Betitioner. 

Mr. Tha Kyaw, for the Respondent. 

JUDGMENT.—The petitioner, Maung 
Kywe, sued the respondent, Maung Kala, 
in the Township Court of Myittha for the 
recovery of a hundred vias of jaggery or its 
value, Hs. 45, claimed as rent due for 
thelease'of Sertain palm trees. The case 
was taken up by the Township Court in 
its Small Oause Gourt jurisdiction, and 
after hearing evidence that.Court dismissed 
the suit. 
- Mhe plaintiff -has-now .come up to ‘this 
Court in revision, and it has been urged 
on his behalf that the suit was not of a 
Small Gauge :Court. nature, :and that the 
trial Court, therefore, ,had no jurisdiction 
;to.dismiss the suit. -Reliance.is.placed.on 
Art. 8 of the Second ‘Schedule of the 
‘Provincial ‘Small Cause Courts, Act. That 
"Article excludes from the jurisdiction of a 
Small Cause:Oourt,-a:suit -for the recovery 
of rent, other than house rent, unless the 
Judge of the Court of Small Causes has 
been ,expressly invested .by the ‘Local 
Government ‘with authority to exercise 
_ jurisdiction with respect thereto. {t:ies not 

suggested that the Local Government has 
expressly invested the Judge of ‘the ‘trial 
Oourt inthis case with authority:in the 
matter, and the question for decision is, 
therefore, whether the suit was one for 
‘recovery of rent within the meaning of 
Art. 8. y 

There is mo definition of the tam 
* rent" in the: Small Oause Oourts Act. 
Nor can I find such a definition in the 
General Olauses Act. The only definition 
in the Indian Acts that I have discovered 
is that given in g. 105 .0£ the Transfer of 
Property Act. After defining “a lease .of 
immoveahle property," as “ a transfer of a 
right.to ehjoy that property under certain 
conditions in consideration of a price paid 
or promiaed, or of money, & share of crops, 
service or any other thing of value," the 
section goes on to say that “the money, 
Share, service or other thing to be so 
rendered is called the rent:” It is clear, 
therefore, that rent ag defined in this sec- 


tion can have ‘reference only to payment 


for the enjoyment of immoveable pro- 
perty. "Under s. 3 ofthe Act, immove- 
able property .does mot include stand- 
ing timber, growing orops or grass; and 
a similar definition is given in s.‘2 of 
the Registration Act. 

In the present case, the amount cldimed 
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is-for the.enjayment «0f certain :treas and, 


therefore, under thase definitions, :it can- 


not becalled “rent” for inimoveable pro- 


'perty. 

In Wharton's Law Lexicon, "rent" is 
defined as ' a certsin:profit issuing.yearly 
out of ‘lands and tenements -corporeal:”” 
That would not ssem “to, include profits 
ed solely out ofthe enjoyment of trees, 

In the case-of Natesa.Gramani v. Tanga- 
velu Gaman LU it was held that a lease 
of certain palmyra trees was nota lease 
of immoveable property. 

The cause .of.action in-this qase :is not, 
therefore, based on.a leasesdf,immoveable 
property, and having regard to the defini- 


lion of "rent" given in.the "Transfer of 


Property .Act, .and in ‘Wharton's Law 
Lexicon, Iam.of opinion that what is paid 
in return for the enjoyment of the .trees 
is not rent within the meaning of Art. 8 
of the'Second Schedule tosthe Provincial 
Small Oause Courts Act. That baing go, 
the present suit is not excluded from the 
jutisdiction .óf.& Court .of ‘Small Causes, 
and the trial-Conrt ‘had jurisdiction in the 


case. 

‘Andon the merits I.am.not.satisfied that 
there is qufficient reason ‘for interference 
in revision. ʻI have been referred to s..116 
of the Indian “Evidence-Act. That section 
Applies -in the cage.of immoveable property 
only, and, therefore,.on my finding that 
the trees are not immoveable property, the 
section would not .be directly applicable 
in this.case. Further, the finding of the 
‘trial Oourt is in-effect.that for.the year for 
which the claim was:brought the respond- 
.ent was not the tenant, of.thepotitiore: 

I Pince apa ana with coats. 

Z. E. Application dismissed, 

-33 Ind. Cas.10$; 38 M.-B83; 15 237: 

m W. Kano OAL LL B 
e] $ . 


LAHORE HIGH COURT... 
MisoauLanaous Wrest CiviL Arrana No. 467 
; :or 1926. 

May 17, 1926. . 
Present: —Mr.. Justice Coldatream." 
BARKAT ALI. AND.ANOTHBR—JUDGMBNT- ` 

JDHBTORS—ÁPPRLRANTS 


nersus : 
(QURANDITTA AND.ANOTHRA——-(]RaprTORS 
— ND 2. 
Provincial Insolvency Act (V ,of 190), «s. 10—In- 


. 
. 
. 
e 


998 ` MANG BAN YA v. 


, petition. for—ÓÜceupaney tenant—Unable to 
pay debu omgega of tenancy—Permission of land- 


An ocoupaney tenant who can pay off his debts 
by mo his tenancy cannot be held to be 
unable to pay his debts within the meaning of s 10 
of the Provincial Insofveno* Act, unless he proves 
tothe satisfaction of the Court that he is not allowed 
by his landlord to mortgage his tenanoy. : 

Miscellaneous’ first appeal from the order 
of the District Judge, Gurdaspur, dated 
the 8th February, 1926. . 

Mr. Ram Das, for the Appellants. 

Mr. Fakir Chand, tor the Respondents. 


JUDGMENT:.—Barkat Ali and Rahmat 
Ali petitione to be adjudicated -in- 
solvents alleging that their debts amount- 
ed to Rs. 2,100 and that they were unable 
to pay them. Their creditors objected con- 
tending that the appellants were able to 
pay their debte and had property worth at 
least Re. 2,700 some of which they had 
concealed. 

The District Judge recordéd a statement 
by the petitioners to the ‘effect that they 
held no land except as occupancy tenants, 
and a statement by the creditors to the 
effect that they (the creditors) were willing 
to: take the applicants’ land on mortgage 
for Ra. 2,500 which would liquidate their 
debts, and upon their evidence rejected 
the petition on the ground that as the 
applicants could mortgage their land for 
Rs. 2,500 they were not unable to pay their 
debts. : F 
Barkat Ali and Rahmat Ali have appeal- 
ed to this Oourt. The only argument 
put forward by their Oounsel is that as 
“under s. 56 of the Tenancy Act the land- 
lord's consent is necessary before his client's 
land can be alienated the District Judge's 
conclusion that they were able to pay their 
debts was maa ified. 

There would be force in this argument 
(as is admitted by. Mr. Fakir Ohand who 
appears for the respondents) had the appel- 
lants shown that their landlords had re- 
füsed to allow alienation of the occupanoy 
rights, This has not been shown and I, 
therefore, Bee no good reason for interfer- 
ing with the District’ Judge's order, If 
thé appellants can prove to the District 
Judge, after preferring another petition, 
that they are not allowed by their land- 
lords to,mortg&ge their occupancy rights 
it is posgible that their prayer to be ad- 
judicated insalvents will be granted. Mr. 
Fakir Uhand fates that in such case his 
clients will not abject, 


MAUNG BAN PA, [99 I, C. 1827] 


For these reasons this appeal is dismissed 
with costs. d 
£. K, Appeal dismissed 


RANGOON HIGH COURT. 
Second, O1VIL APPHAL No. 599 or 1925. 
August ?4, 1926. 

Present: —Mr. Justice Mya Bu. 
MAUNGSAN YA AND ANOTHBR—PLAINTIFES. 
~—APPHLLANTS 
versus 
MAUNG SAN PE—DmHFBNPANT— 
RESPONDENT, 

Registration Act (XVI of 1908), ss. 78, 77—Refusal 
of Sub-Registrar io register document—Omission to 


apply to Registrar—Sutt to compel registration, 
whether maintainable. 


“No suit to compel registration of a document would 
lie independently of s 77 of the Registration Act A 
refusal by the Registrar to order registration is a con- 
dition precedent of & aivil suit brought under s. 77 
of the istration Act,and where no application has 
been made to the i against the Bub-Regis- 
trar’s refusal to register a document, a suit to compel 
registration of the document is not maintainable. 
(p. 998, coL 1.] 


Mr. Paw Tun, for the Appellants. 

Mr. E. Maung (1), for the Respondent. 

JUDGMENT.—The  plaintiffe-appel- 
lants sued the defendant respondent to 
enforce registration of the mortgage- deed, 
Ex. A, alleging that the defendant-respond- 
ent executed a mortgage in their favour of 
the land described therein for Rs. 250. 

The defendant-respondent denied the 
execution of the deed and having owed 


the plaintiffs-appellants the said sum of 


Rs. 250. 

Two issues were framed, namely :— 

(1) Did the defendant owe the plaintiffs 
Ra. 280? Ifo, did he mortgage his land 
to the plaintiffa for the said sum ; and 

(2) if so, did he (the defendant) execute 
the mortgage-deed, Ex. A? 

The trial Court answered these issues in 
favour of the plaintiffs-appellants and 
granted & decree to them compelling the 
defendant-respondent to effeot registration 
of the said deed, On appeal from that 
decree by the defendant-respondent, the 
lower Appellate Court disagreed with the 
trial Court's findings of fact on the above- 
mentioned issues and dismissed the plaint- 
iffs-appellants' suit. 

The plaintiffs-appellants have now come 
up to this Oourt appealing against the 
deoree of the District Court mainly on the 


, KH 
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pound of errors on the findings of fact. 
ut it bas been found necessary to decide 


& preliminary point before dealing with 
the merits of the case on facts. The pre- 


liminary question which must be decided’ 


now is whether a adit such as the one in 
this case lies independently of the provi- 
sions of the Indian Registration Act. The 
facts’ necessary for the «determination. of 
this question are that the defendant- 


respondent is alleged to have signed the - 


deed, Ex. A, and that, when it was present- 
ed to the Sub-Registrar for registration, 
the defendant-respondent appeared and 
denied having executed the deed. Oon- 
sequently, on the 18thof November, 1924, the 
Sub-Registrar refused to register the 
on the ground that the alleged executant 


had denied execution. As against this. 


refusal by the Sub-Registrar, nothing fur- 
ther was done on behalf of the’ plaintiffs- 
appellants until they instituted this suit on 
the 2nd of December, 1924. The procedure 
laid down ins. 73 of the Indian Registra- 
tion Act allowing the plaintiffs-appellants 
in this cage. to make an application to the 
Registrar against the Sab-Registrar’s re- 
fusal was not taken advant i 
therefore, the suit’ was not filed in accord- 


ance with 8. 77 of thesaid Act. It has been , 


contended on behalf of the defendant-re- 
spondent that a suit such as this does not 
lie independently of the provisions of 8. 77 
of the said Act and that a suit under that: 
section could not be brought except after 
a refusal by the Registrar to order B- 
tration, In my opinion the. l&w on this 
point appears to be quite clear and that is 


that & refusal by the Registrar to order E 


registration is a condition precedent of a 
civil suit” brought under 8.77 of the Re- 
istration Act; and as, in this case, no 
application had been made to the Regiatrar 
against the Sub-Registrat's refusal to re. 
gister the said document, fhe suit was 
not maintainable. It has been held in the 
case of Edun v. Mahomed Siddik (1) that 
no suit to compel registration would lie 
independently .of s. 77 of the. Indian Re- 
istration Act. There have also been 
daio in later cases such as Kunhimmu 
v. Viyyathama (24, Venkatasami..v. Kris- 
tayya (3) and Udit Upidhiya v. Imam 
Bandi Bibi (4) to the same effect. It is, 
(1) 9 O. 150. ?1 2 L. R. 440; 5Shome L. R. 35; 4 
ms wee 5 8 Ind. Jur. 499; $ Ind Deo. (x. 8.) 955. 
3) 16M 341; 3M. L. J. 169; 5 Ind. Dec. (N. a.) 945. 
d 24 A, 403; A. W. N. (1903) 99. 
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therefore, clear that, the  plaintiffs-appel-.^ 


lants'suit in this case was not maintain- 
able. This being my finding, it- is not 
necessary to go into the merits of the case 
on facts. ' ' : E 
` The learned Oowhsel*for the plaintiffs- 
appellants contended that, as the defend- 
ant-respondént did. not raise the..above 
question either in the Court of first instance 
in his written statement or in the lower 
Appellate Oourt, this question should not 
be heard for the fret time on second 
appeal, Iam unable to give effect to thig 
contention. The question deals with: the 
plaintiffs-appellantea' very right of institut- 
ing the suit. It is more than a mere ques- 


tion of jurisdiction or a question of mixed- 


fact and law. 

For the above reasons 1 must dismiss 
the appeal and the suit will stand dis- 
missed. g n : 

As to costs the fact that the point on 
which this appeal is now decided was never 
raised in the two lower Courts must be 


taken into consideration in favour of the . 


unsuccessful plaintiffs-appellante, who ap- 
pear to have a case of reasonable stren 

on facts.’ I do not think that it would be 
fair.io order costa in favour of the defend- 
ant-respondent and IT direct that each 
party should bear its own coste in all the 


Oourta.- ` 
CX ES ` Appeal dismissed, 


—— 


| LAHORE HIGH COURT. ` 


Orvit Ravisrow Partition No. 728 or 1025. e 


February 18, 1936. 
4 Present:—Mr. Justice Addison. 
Musammat FATIMA BIBI-—DporrA-HoOLDRER 
1 —PBrITIONHR Í 


VETSUB 
ABDUL RAOOF KHAN—JUDGMANT- 
DnsroR—RasPONDHBNT. 

Hzecution of decres—Hzecuting Court, whsther can 
refuse to execute decree. 

A Oourt executing a decree must take the deofeo as 
it stands and has no power to go behind the fleoree, 

Untila decree is satistled &ccordiffg to law or is 
set aside, it stands and the Court cannot 
refuse to execute it. EE 

Petition for revision of an order of the 
Senior Subordinate Judge, Rohtak, dated 
the 20th August, 1925,a ing that of the 
Subordinate Judge, Fousth Class, Jhajjar 


e. 
e. 


H 


reus 


1900 EP 
iret Bola, alated the iot belaka, 
"ala Prato Tandi, tors dhe Reve 


tioner. È 


. JUDGMENT.—Musammat Wati 
PA idow.et GhalemaMnhammed;objain- 
op ehm premis, op the,]6th March, JAM, 


KA coh Pr e inna qne d 


“she ae ee Nak E 20. 


oe a Tete en uegtion. X ejudg- 


S: 


d the efate ef pes led hs 
ES Po eer cce 


jera wer to execute — 


i duram Ee 


cae 


Rang to pn en 
It. hasbeen, a ia PA jlaid down dhat a 


or ew ank bos aney | 





Jaid down” in’ numerous rulings in 


‘Har Gopalx. Richpal (1), Ra 
sad Hoy v. TG ipa (D, Rama 


vendra Prasad v. Ram Chunder Prasad (8) 
and Ram Das v. Neito'(4). 
I accordingly accept this revision peti- 


ing 


tion ex parte and set aside the orders of- 
` the Courtes below and direct thatthe execut- 


ing Court shall pr tp ,exeonte the 
ee as y od IR: Y UP REI will 
the District 


Judge. - eee gad ns "he .exeauting 


. ur evision -accepted, 
GH tad oun Mogoi ei 1919. 4 
Pon Oas. 414; 


à c, S e Ren ns m P. L.R. 
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ALLAHABAD HIGH-GOURT. 

` SEGOND- CIVIL: 'APPRAL No..1à54 osl 5. 
November 88,1426. e 


PARLADASOBBL Piguna 
PANE o 


B. MÇ AR: GOBIND.BATuwa veenas 
Agra, Breamphon d (XLof. D 2), 8 ME Pagar 


ngka and e Ed Here of- Par P reeni, 
rd re-enm. incepet 
es aonn sia ed to senik uus 


le pl, ln, respect ct one at the tas 
a do-sharer in pria E Rr one ofthe 
and wasa Sahanan ar e other. wo haias. 


[was that the ri remsining' defendants -who 
co-vendeea were entira strangers: 
EC» that the case fell within the p 


eld, 
ha pa ie ampal ah aid a nud a 


TEST t, of. ahe tagiha gain, and and. thet pot eB 


© ones KENA pf sthe 


District Fudge, Gorakhpore, dated the Ath 
c April 1995. 
Dr. 3M. L. Agarwala and ‘Mr, Janaki 


Pragad, forthe "AD 
Dr. 4K ailas Nb atu “Mr, “Shiwa 
Poit ha CA thevyReapondents. 


GEUDGOMENT.-Phe :appelant where 
was sa plaintiff «in sthe ;Court ,ofsfirstin- ` 
stance, .and. the -suit «was ~a suit for .pre- 
emption-in zespeot -ef &-sale-carried ont-hy 
a. deed ‘dated the ®2nd.of May, 1923. Mav- 
ing regard rto :the | date „of of «the àle -jt sis 


_olear athat-the. "provisions: :of:the Agra Ere- 


emption Act U.zP. Aot XT of:182P, SAVA- 

ed stem 
sBy this aale-deed sthe-defendants Noa. <4 
Bhares, in 


.toji8 puxported to transfer «oertain 


thras Hhhatas, Nos.44,32 wand 90, to ithe .de- 
fendants Nes. J j@-andi 8. 
#Bhezplaintiff game: into.Conrt.and asked 
tor epo of «the e Ee DA in 
hata ‘No..4. iHe.: in ;his-~plaint 
“WAS snot-entitled to; Mord sedap 
xight.of -purchase.in regpeot -of.the shares 
in.khatas-Noa. 2.and 20. 
nhe frai paragraph of:his plaint the 
plaintiff alle t he was @’.co-sharer 
with the vendorin:khata No. 4. ' He :admit- 
-that -the lst :defendant ‘Mohar:Gobind 
P PA allege a Pe ipn 2 aug 
ut that i: d. 
np,Bhase in khata ' fie daten 


. Becond and third . defendanta, named Pod ` 


.(99:1.0.:1927] 
‘pectively,inderjit Govind:Rai .and:*Bindes- 
owar;Prasad¢Gsvind ‘Rai,.the allegation of 
the plaintifftwas that these two defend- 
ants -were entire.strangexs, that is to say, 
had-noshare.in the village. 

TIn .the. Ath paragraph .of ‘his. plaint the 
plaintiff alleged that the priceset out in-the 
gale-cieedimas fictitious, and he fixed the 
real »prioe -pf the share dn ‘fhata No. 4 
-mhichvhe -wasiliable-to.pay-in the ;event af 
his getting a:decree at Re. 320. 

-In.the .§th -paragraph . of «his -plaint .the 
Pplaintiff-stated-that as.regarde the shares in 
ikhatas Nos,2:and 20,.he"had no better 
right :than.the defendant No, 1, and -it-was 
for this weason:that-he did -not geek. pre- 
-emption of -the .shares situated in . thase 
‘khatas, B 

‘The suit ewag resisted ‘by -the vendeea, 
defendants “Nos. 1:to:3. They admitted 
‘that the plaintiff .wgs a co-sharer in :'khata 

No. 4/butthey.denied that the defendants 
Nas, and +3.were.strangers-to the village, 
<It was -atated that these two «defendants 
itogether.with defendant No. 41 -constituted 
-a joint-Hindu ifamily. -Other -pleas -were, 
raised Hy.& plea-was taken in the8th 
-paragraph ofthe «further;pleas.to.the:affect 
that the plaintiffs suit was bad for relingu- 
vjshment .of.& :portion-of the claim, nemely, 
with zespect ‘to the land situated inskhatas 
Nos.;2:and 20. ilt was -pleaded ‘that for 
“this -reason -the -plaintiff's suit should be 
dismissed. 

Tha:frstOourt framed issues, the : second 
.ot which «mag ‘Aro the defendants ‘Nos. 2 
‘and’3 :tegogers?” The 6th.issue was ‘Is 

the. suitsbad“for partial pre-emption ? 

‘Neither -party gave any evidence. Fhe 
Subordinate -Jad who tried the .suit 
-dealt with Issue No. “8. in sa rather.curious 
«way. No evidence, .as -we:have said, was 
“produged, }but the learned -Subordinate 
Judge'decided. this issue in the following 
~sentence: 

"It is plaintiffs own case that the defend- 
ants "Nos. :and:3:are etrangers to:the vil- 
hos in suit, “I decide thé -issus &eaord- 

ie ‘do not think that this was proper 
procedure on:the part -of.the Subordinate 
Judge. 
| Dedling.with ‘Issue “No. 36 the :Sabordi- 
mate Judge .was-of opinion thatthe plea 
raised "by -the *defendants-vendess was a 
-good plea and- that the suit-was-not main- 
itainable. “The Subordinate Judge was of 
„opinion ‘that on the allegations-set .out in 
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the plaint it-was clear ihat.the-plaintiff was 
bound to -sesk -pre-emption ,6f, the whole 
ofthe property which was-cbnveyed under 
the sale-deed ; and in. this connection s. 22 
of the "Agra -Pre-emption.áet .was tited. 
This section lays down that where pro- 
perty is jointly purchased or foreclosed 
"by .two -persons against ;one of whom qnly 
there ine tight 01 ese Dien uen right 
may*be claimed ag, against bot 

"The ,Snbordinate Judge -dismissed: the 
enit &cgordingly „and :hjs -decree has been 
-maintained -in appeal ‘by :the “District 
Judge. 

‘In .second.appeal ‘itispleadéd that -the 
‘Butt was notlighle to-be dismissed onthe 
ground just stated. In ;our qpinion this 
contention cannot-succeed. 

‘There can be no question ‘that -the con- 
:teating defendants had ithe right to take 
the legal objection that, the gnit-as framed 
‘by the plaintiff, was not -maintainable ; 
-and indeed, regard being :had to -the-pro- 
wisiens.of. O. WEH, r. 2, the-defendante:were 
hound. to «aise this ;nlea if it .could “be 
raised. “Order WH, 7. 2 ‘lays down that 
„the defendant must tajge :by His plead- 
ing sall-metters which show the suit not 
4o.be msintainable,.ets. Ls is :trne that 
ithe raising-of this plea introduces 4n in- 
-consistency into the defendants pleadings 
itor they had already traversed the allega- 
tion .of :the :plaintiff that the defendants 
Nos. 2;ànd .3- were.stran na;to the village. ` 
Howexer;that may be, it being the duty of 
the defendanta to raise any pleg, hey had 
to show that the suit Was = malnkaina ale 
"Etwas also the duty ofthe Ooprt.:to kake 
‘cognizance of ‘it:amd:to decide it. . 

ae -are-ofopinion that onthe Allegations 
contained in:the plaiht-the plaintiff was 
‘bound to-claim preemption -of>the -entire 
property. "That-is:olearly the reault-ef:the 
provisionsot.s, 22-of the Agra Pre-emption 
“Act. We hold, therefore, “thal :the plaint- 
ffs -Buit was’ properly dismissed and we 
‘dismiss -this appeal with -cpats including 
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~. LAHORE HIGH COURT. Ja 
‘Buconp fhàvin. Appaat No, 1252 oF 1926. 
.. December 11.1920 
Present :—Mr. Justice Zafar Ali. 
Musammat AISHAN—DgvranpanT— 
f : APPELLANT a 
versus. c 
ABDULLA--PrLaiNTiF? AND BARKAT ALL 
AND OTHBBRS —DBFHNDANTS— HR BSPONDBNTS. 
C. P. C. (Act V of 1908) O. XXIII, r 3, Sch, II, 
para. 1 puma Act (XVI of 1908), s 17—Arh- 
reference to—Compromise—Cancellation ef 
whether necessary—Record of compromise 


— ion, whether necessary — Compromise arrived 
atin Revenue Court, whether binding, 


reference, 


. Even. after% tein a pending suit "has been 
referred to arbitration the ies are not precluded 
from settling the dispute cably by mutual agree- 


‘ment and ıt ıs not necessary for-the Court in such 
a caso to cancel the reference before accepting the 

compromise. [p. 1003; coL 2.) 
' A compromise relating to immovable property which 
ja,embodied in & cel 1n a suit does not 
rega tration, [4 f . 

amin êh qa dency of a suit for sjectment filed in 
the Revenue dun the parties arrived ai a compromise 
whereby the defendant agreed to give up possession 
of the property in dispute in consideration of obtalh- 
ing proprietary rights in it after the plaintiff's death. 
The compromise was recorded and a :decres “was 
in accordance therewith: 

Held, that the compromise was binding upon the 

successors-in-interest of the partiea. [p. 1003, ool. 1 


Second appeal from the decree of the: 
District Judge, Jullundur, dated the 6th . 


February, 1926, reversing that of the Addi- 
tional Subordinate Judge, Fourth Class, 
Jullundur, dated the 18th April, 1925. 

Mr. Abdul Aziz, for the Appellant. 

Mr. Badr-ud-din Qureshi, for the . Re- 
spondents. : : | 


JUDGMENT.—The parties in this 
case are Arains and the property in dispute 
is agricultural land. -The last male pro- 

rietor left no male progeny and so his 
landed estate ‘devolved upon his widow 
Musummat Joi: On her death which occur- 

: redan 1894,the estate was mutated in the 
names of her two daughters Faji and-Lado 
because none of the reversioners of her hus- 

. band eame forward to claim succession. Mu- 
hammadi was shown in the Revenue Records 
as the mortgagee in possession of a portion 
of the land. In 1898 the two ladies filed a 
*guit against Muhammadi in a Civil Court to 
recover epossession of the land from him 
but it wae sent for trial to Revenue Court 
presymably® on the assumption that -the 
relation between the parties was that of 
landlord and tenant, and the suit was one 
for ejectmfnt, In the Revenue Court the 
parties agreed to refer the dispute to the 

. 


e * 


-  AISBAN Y, ABDULLA” 


'the estate and were not competent to alien- 


n 
» 


[po ONE 


. arbitration of one Gammun Khan and an 


order of reference was made “on” their, 


- application. But'either thrdugh the in- 


tervention of Gammun Khan or otherwise , 
the ladies and Muhammadi came to terms 


` and filed a razinama in’ Court attested by 


Gammun Khan. The termgof this razinama 
which were embodied in the decree of the 
Court, briefly were that the ladies would 
enjoy possession of the land ao long as they 
would live, that on the death of one the. 
survivor would be entitled to succeed to. 
her share; and that, on ‘the death of the 
survivor Muhammadi would succeed to the 
whole of tle land. Faji died first and.on 
the death of Musammat ‘Lado the land was 
mutated in the name of Musammat Aishan 
daughterof Musammat Faji. Alleging that 
he was in possession of the land Muham- 
madi sued for a declaration that according 
to the compromise ‘decree the rightful 
successor was he and not Musammat Aishan, 


. The trial-Oourt dismissed the suit, finding. . 


inter alia, that the compromise was not 
binding on Musammat Aishan and could 
not deprive her : of her right of succession. 
On appeal the learned District Judge came 
to the contrary conclusion and decreed the 
guit. - No Ae a res y a 7 i "e 
Musammat Aishan defendant has come up 
to this Court in second appeal and it is con- 
tended on her behalf (1) that the decree of 
the Revenue Court based on the compromise 
was a nullity as:no decree could be passed 
without first cancelling the' reference to . 
arbitration; (2) that the Revenue Court was’ 
not competent to settle the dispute as to 
future succession and that ‘the decision of 
that question was ultra vires; (3) that the 
compromise was not admissible in evidence 


‘for want of registration; and (4) that 


Musammat Aishan was not bound by the 
said compromise ‘because Musammat Lado 
and.Faji had only a limited interest in_ 
ate it. 

There is no force in these contentions, 

Nos. land 3may be disposed of toge- 
ther. Even after the reference. to arbitra- 
tion the parties were not precluded from 
settling the dispute amicably by mutual 
agreement, and it was not, thereforé, neces- 
sary to cancel the reference before accept- 
ing the dompromise. And there is nothin 
to show that the compromise required 
registration as the value of the subject- 
matter of the compromise is not stated 
anywhere. -Moreover, as it was embodied 
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in the decreeit did not require registra- 
*tion and the ruling referred to by the 
Counsel for the appellant, i. e., Ghulam Mu- 
hammad v. Jagjo(1), is not in point because 
in that case the compromise was present- 
ed to a Revenue Officer and not to a 
Revenue Court 
As regards No. 2, it is clear that the 
Revenue Court did not settle any dispute 
es to future succession. The agree- 
ment was lawful and the Court was, 
therefore, bound under O. XXIII, r. 3, 
O. P. O, to record it and to pass a decree 
in accordance therewith so far as related 
to the suit. It cannot be said that the 
agreement or any part of it did not 
relate to the suit. “The suit was for 
ejectment and the defendant agreed to 
give up possession in consideration for 
obtaining  proprietary' rights in the 
Jand after plaintiff's death: The ladies 
were. competent to alienate the land 
in -this way because they were absolute 
owners thereof having inherited it from 
a female and notfrom a male proprietor. 
The appeal, therefore, fails and I dis- 
‘miss it, ; 


ZK. ^' Appeal dismissed, 
(1) 96 Ind. Cas. 227; A. L B. 1926 Lab. 586, 


MADRAS HIGH COURT. 
Suconp Orvit Aprmais Noe. 092 ann 693 
oF 1925. 

September 28, 1926. 

^ Present:—Mr. Justice Devadoas. 
RAMASUBBIER—DaranpaNT—APPBLLANT 


versus 


"SHENBAGARATNAM AND ANOTHBR— 
FEAR UP 
neighbonr's land— 
0 


burden 
oie r relating to different plote, whether 
ean t t MN 

Where one person projecta the cornice of his house 
over another's land, it is a case of trespass and the 
plaintiff is entitled to have his rfghts protected by 
the issue of & mandatory injunction. Damages in 
rr ert das not be an adequate iemedy. [p. 
1 co 
$ ere two different plots are sold under two differ- 
ent documents, the terms of one document cannot 
be read into another. [p. 1004, coL ?.] 

When an easement burden is imposed on one plot, 
the Court would not be justified in increasing the. 
toe by extending it to quite & different plot. 

1 


RAMASUBBIHE V. 


BHANBAGARATNAM. :1003 
Second appeals anatase the decrees of the 
Court of the Subordinate Judge, Tinnevel- 
ly, dated the 27th December’, 1924, in A.'S. 
Nos. 55 and 51 and 56 of 1924 (A. B. 
Nos. 620, 621 and 637 pf 1923 on the file of 
the Court of the District Court, Tinnevel- 
ly, preferred against those of the Oourt 
of the District Munsif, Tinnevelly, dated 
the 30th April, 1923, in O. 8. Nos. 305 and 
435 of 1921 respectively. 
Mr. S, Ramaswami Iyer, for the Ap- 
pellant. o P 
Mr. T. L. Venkatarama Iyer, for the 
Respondents. ' 
JUDGMENT. —The first” point is ag 
regards the cornice of the defendant's 
house. The contention inthe lower Court 
was that the defendant was entitled 
have the cornice projecting to the extent to 
which the foundation extended into the 
lane. The plaintiff is entitled under Ex. Ato 
a breadth of 19 feet 3 inches east to west 
including thesite ofthelane. According 
to the Commissioner's measurement the 
breadth including the lane is 19 feet, 44 
inches, This differeuce is owing to the 
space left by the defendant when the 
western wall of his house was put up; that 
is he left 1? inches space when he built the 
wall That space the defendant is entitled 
to use for projecting his cornice. The 
plumb line from the western edge to the 
cornice down to the ground, is 5I inches 
outside the defendant's wall He is entitl- 
ed to project his cornice to the extent of 
3 inches beyond his wall as he has left 14 
inches at ground leveland the rest at the 
basement, and anything beyond is an 
encroachment. Thedefendant has, there- 
fore, encroached on the plaintiff's land to 
the extent of 24 inches. In the lower 
Oourt the defendant rested his case on 
the ground that the foundation extanded 
into the land and, therefore, he was entitled 
to have the cornice projecting to the 
extent ofthe western limit of the founda- 
tion. The Commissioner’s plan dated 27th 
April, 1928, makes the thing clear. The 
mere fact thatthe defendant was able to 
extend his foundation into the plaintiff's 
land would not give him a right to project 
his cornice over the plaintiff's land. This is 
& case of trespass and the® plaintiff ig 
entitled to protect his rights. by asking 
the Court to issue a mandatory injunction. 
Mr. Ramaswami lyer's argument ig that 
the plaintiff has suffered'eno material 
damage and he could be«oompensated by 
. 


oe 


21004 ° 
damages and agnandatory ,injunction-need 
DOR Red ed. NG doubt, in.the.case of 
Nhisance the-plaintiff will have to make 
out substantial damage forgetting relief. 
But, where there is an invasion .of the 

intiffs right, he'is entitled to protect 
UA property ,from.invasion by his nei h- 
bonrs. ido .notthink, therefore, that thi 
is a-case in ‚which damages would:be an 
adequate remedy. Legree withthe Sub- 
ordinate Judge in holding.that.aimandatory 
injunction is the proper remedy. The 
plaintiff will havea mandatory injunotion 
against the'defendant for the removal of 
the .cornice*.to the 4extent ‘of 24 inches. 
d modify the decree of the Subordinate 
Judgetoihisextent, . M 

'Ehe.gecond point isgs.regarda the.right 
of the , defendant :to discharge the storm 
water ‘falling. on,the roof.of his kitchen on 
jo-the Jane. The-Subordinate Jndge has 
held that.the defendant és not entitled 
to build his kitchen to the south of the 
dane.and.claim the right to discharge the 
apof .water of the kitchen on to the 
Plaintiffs Jand. ‘Fhe plaintif acquired 

‘plot A^on the laine plan from 
ope “Hanumantha ‘Rao ynder Ex. A. 
Hanumantha Hao was.at that time the 


owner .of;plot O whichis to the -east.qf - 


He.pur 


of his, 
nothing .in Fx. iB &s- regards the right 
40 discharge. any water from ;any super- 
Biructure thatmmight,be built'on the splot,D. 
“Mr. ; wami ..Jyer,s -sontention is ,that 
‘both the documenta shonld jhe;read together 
and the provision,in the one document 
must be taken to qualify the terms of ,the 
other. „No ,donbt in ordinary-cases .where 
pergong enter into one-trangaction evidenced 
‘hy two .dochiments hoth the documents 
.Shenld be :resd together in order „to 


understand the terms of the agreement- 


;gntered,into.by:the.parties. But;in -thig 
: case two different:plota were the subject 
. of.sales under Hrs and . When 
plet A was sold, the vendor „Hanumantha 
‘Rad, reseryed -a right to.discharge the 
water ofthe egves of his kitchen to the 
‘Jane. The lane: menjioned in Ex. A.could 
only méan the land that was to be left 
to the Weat pf. plot O.and to the east of A. 
Jt cold not pur ere -megnt any lane 
that was int :be.left to the west 
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“ ghoul 


and 


itehen -into the lane. There is ` 
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of plot D. If that was-so the matter.should 
have heen.made.clearin Ex. B. € When two , 
different plots are sold under two differ- 
ent documents, itis not.reagonable to ask 
the .Court to read .the terms .of .one docu- 
ment into another. Tt cannot be. said that 
the plaintiff consented go ny burden 
being imposed on her lane by reason of 
her selling the plot.D.to:Hanumsantha Rao. 
When the burden is imposed-.on one plot, 
the .Court-wonld not.be justified jp ineresa- 
ing.the burdemby extending it to qnite a 
different plot. As urged by Mr. Venkata- 
rama Iyer, could it.be said that at the 
time when plot .A was.sold, Hanumantha 
Rao and the plaintif .agreed that,a lane 
throughout .the length .of plota:B and D 
be left in .order to .enable Hanu- 
mantha ‘Rao to discharge the water of the 
eaves of his kitchen on to the lane. I, 
therefore, agree with the Subordinate 
Judge in holding that the plaintiff is 
sailed to. the relief asked for in respect of 
this. . ; 
In the ,resnlt .the (second :appeals fail 
are dismissed with costa -with the 
modification already méntioned:as regards 
the first point. rs 
"v. N, Y. Appeals diemissed, 
H ' 
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LAHORE HIGH COURT. 
‘Sgoonp Orin AppHaL No. 1873 or 1925. 
i "December.8, 1925. 

Present:——Mr. Justice Addison. 
ABDUL MAJID KHAN anv. ormars— 

-PLAINT] FER—APPBLLANTS 
PETBUS 
Musammat :BAHIB JAN AND eTHARS— 
DgFaNDANTS— RESPONDANTE, 


abjection by his collaterals, it becomes the self-acquir- 
ed property of the wife which she is at fullliberty to 
alienate in any manner she pleases. [p.1005, cola 1 & 3] 

Second appeal fromthe decree ol. the Dis- 
trict Judge, Jullundur, dated the 164h-F'eb- 


,ruary, 1925, reversing ‘that of the  Sub- 


Judge, Jullundnr, dated the 31st. January, 
1924. 
Lala BadrixDas,R. B., -and Mr. Sagar 
Chand,*for the Appellants. 
- Lala Fakir Chand, for the Respondents. 
JUDGMENT.—In 1890 one “Ghrilam 
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Muriza made over certain land and houses 
«to his wife’ Musammat Sahib Jan as her 
dower. Some time after this he left and 
finally died in Java, It is alleged that 
Ghulam Muriza's son, Hamid Ullah, made 
over in lieu of dower four-fifths of his 
Property and some houses to his wife 
usammat Nabi Begum in 1915 and that 
when he died'&bout the beginning of 1915 
his wife inherited the remaining one fifth 
in that year. Then on the 31st January, 
1921, the two widows sold certain specific 
field numbers which weré in their posses- 
sion, out of the joint: holding to defendants 
Nos, 3 and 4 for Re. 1,600. Abdul Majid, 
brother of Ghulam Murtza, and the minor 
Bons of another brother brought a suit for 
a declaration that’ this sale should: not 
affect their reversionary rights and in the 
alternative they claimed possession by: pre- 
emption, Thé trial Court dismissed the 
suit, holding (1) that the plaintiffe had rot 
established that any part’ of the land was 
included in the’ portion or share inherited! 
by Musammat Nabi Begum, when Hanrid: 
Ullah died, (z) that the alienations to tHe 
wives were in' lieu of dower and: were 
absolute, the property becoming self-ac- 
qud property ih the hands of the: wives, 
(8) that Abdul Majid, the major plaintiff, 
attested as a witness the transfer to Musimi- 
mat Nabi Begum and also signed’ the 
morttyage-deed forming the bulk of the 
consideration for the sale in’ disput&: and 
that if. was for thi reason that He had 
joined his minor nephew with him ih the 
suit; and (4) that the plaintiffs were not 
entifled to pre-empt the sale. On appeal 
the learned ‘Distri¢t Judgé Held, followin; 
Sahaura v. Sahib (1) that if the land: ha 

been tratisferred’ id lied of dower without 
objection by’ the’ husband's collaterals, it 
becathe the self acquired'ptoperty of the 
widows ahd the’ salé in dispute could: not’ 
be cHallengéd? He held further that: the 
transfers’were’ made without: objectlog by: 
the collaterals and that they were validly 
made’ in lieu of dower which was not 
excessive. He, thetefore, dismissed the suit 
for a déclaration,-but, disagreeing with: the 


trial Cotirt, on the alternative claim, grant- 


ed'pidintiffa.¢ decree for’ pre-emption on 
payment of R& 1:500: Against this deci- 
sion’ the. plaintifis filed‘ a further appéal in 
this Géurt, whereupon the deféhd&nta filed 
cros#4objetticns attačking the preeniption 
2 11 Ind, Cas. 513; 164 P.W. E; 1011; 225 F. L-R, 
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: | ) : 
decree given to the plaintiffs by the learned 
District Judge. . 

Before me the next friend’ of tke minor 
plaintiffs-appellanté applied for permission 
to withdraw from theappes] soar as they 
were concerned as he had been advised that 
the appeal could not succeed and he did 
not wish to be burdened with costa. i 
was nut objected to by the major appellant 
or the respondents and was allowed: by me, 
because if the appeal were accepted the 
minors were bound to benefit as it would 
have to be accepted as a whole. 

It was argued by appellants’ Counsel 
that the learned District Judge was wrong 
in stating that there-could dot be a benami 
transaction. unless there was a‘ purchase. 
This may be conceded: but’ that: does not 
appearto have influenced the District Judge 
in coming to his finding of fact that the 
transfers: were in lieu- of dewer. His: re- 
marks were by way’ ofititroduction to his 
finding on this question. This finding is in 
clear and” unmistakeable terms and ’cannot 
be challenged in second appeal. Besides, it’ 
negatives the contehtion of the plaintiffs’ 
that! these transfers" were ‘family: arrange- 
ments'in order tó' prevent- the- father and 
són from: alienating. their property, and' 
plaintiffs cannet:gét: this question. re-cón- 
sidered merely because the District Judge 
misdirected himself as to' what a benami- 
transaction was ; for hid undoubted finding 
that the transfers were in- lieu: of dower’ 
(which was -not' influenced: by. the:remarks 
complaihed of) negatives the family arrah ge- 
ments put. forward by the plaititiffa: It 
was conceded that. the transfers: would’ be 
valid ahd'would-pass &n' absolute estate if 
they were in lieu of ‘dower? . 

The only other. point arjgued- was" that 
some of the fieldgalietated. by the widows 
were part. of the one-fifth: irherited! by 
Musammat Nabi'Begum from her Husband, 
Hamid'Ullah. It was: fouhd.by'tHe trial 
Court that this had not been, establighed) 
It was not mentioned Ey the-District.Judge 
for the reason’ that befor& Him the main 
poiht argued. was the qtestion iB to'what'the 
transfers to the wives’ were. THe learned 
Couxi&el for the appellants was- un&ble.fo 
show rhe what portion was itiheritbd. p 
ther, the holding’ is jointly leld' by: the 
widows and'the plaintEÉsanf!tHe widows 
alienated‘ certhin fleld? nuttbers ih. their 


possesgion atid’ they were‘ erititled: to do 
go. "here is-thus’ do forte infthis'conten: 
tion, . j 
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The cross-objections were not pressed 
when it was, bointed out that the holding 
of the widows dnd the plaintifs is joint. 
ln the result, I diemiss both the appeal 
and cross objectjons, leaving parties to bear 
their own costs here. Aer 
Z. K. Appeal dismissed. 


LAHORE HIGH COURT. 
MisonLLaANBo08 Figst CiviL APPBAL No. 1566 
ni oF 1926. 
December 12, 1926. 
Present: —Mr. Justice Coldstream. 
Shrimatt RAJ KUMARI —Dzcnus- 
HorpbgR—PLAINTIFF—ÀPPELLANT 


versus 
Sardar GURBAKHSH SINGH— 
JupaxnaNT-Dasrog— DHFRNDANT— 
R88PONDBNT. 

Construction of document— Award directing payment 

out of certain , whether can be executed per- 
y against yudgment-debtor—Ezecution of decree 
—Obyection, dismissal of —Res judicata. 

An objection, which has been disposed of finally by 
an order in execution proceedings, cannot be enter- 
tained a second time in execution proceedings relating 
tothe same decree. The binding force such an 
order does not depend upon the provisions of the O P. 
O. relating to res judicata but upon general principles 
of law [p. 1007, 001 2.) , 

An award ified certain property as allotted to G 
and certain other property as allotted to R and direct- 
ed that K would be entitled to receivea certain sum 
monthly from G out of H properties and an equal sum 
monthly from R out of D properties "independent of 
both the proprietors”: 

Held, 


t K was entitled to recover the amount 


ified ın the award from Gand E personally and : 


e charge declared on the H and D properties was 
only an ancillary remedy. [p. 1007, col. 1.] 

Miscellaneous first appeal from the order 
of the Senior Subordinate Judge, Lahore, 
dated the 20th January, 1926. 

Mr, Daulat Ram, for the Appellant. 

Lala Badrt Das, R. B., for the Respond- 


ent.’ 

JUDGMENT.—On the death of Daulat 
Ram, & wealthy land owner in Kangra 
District a dispute over the succession to 
his property arose between his son Gur- 
lmkhsh Singh on the one side and his 
widéw Mysammat Rej Kumari and her 
minor son Rajindar Kumar on the other, 
The matter was referred to arbitrators who 
submifted an award on the 15th of January, 
1920, in accprdance with the terms of which 
a deéree wag passed by the Senior Subordi- 
nate Judge of Lahore on the same date, 


FRAJ, KUMARI 9. GÜRBARHSE SINGH. 


. of both the 
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It was decided by the decree that Musam- - 
mat Raj Kumari: was to be given Rs. 500 
per mensem, to be contributed equally by 
the two sons of the deceased Rai Daulat 
Ram, besides certain other property with 
which we are not here concerned. After 
stating this the decree procgeded to specify 
the property allotted to Gurbakhsh 
Singh and Rajindar Kumar and then 
to make the following direction :— 


."Raj Kumari, Mrs. Daulat Ram, would be 


entitled to receive Rs. 250 per men- 
sem from Mr. Gurbakhsh Singh out of © 
the Holta Estate and Rs. 250 per mensem 
from Rajindar Kumar out of the rent of 
Daulat Ram Buildings, Lahore, independent 
roprietors.” It appears that 
Garbakhsh Singh did not pay his contri- 
bution punotually, for Musammat Raj 
Kumari recovered it by - execution proceed- 
ings applying from time to time for &' 
transfer certificate from the Lahore Court 
in order to execute the decree in Kangra 
District. Eight such applications were 
made between the beginning of May, 1922 
and the end of August, 1924. On each 
occasion execution was apparently granted 
against Gurbakhsh Singh personally. On 
the 3rd August, 1924, Gurbakhsh Singh 
petitioned the Senior Subordinate Judge, 
Lahore, with reference to the last of these 
applications, which was dated the 3rd of 
August, 1924, objecting to the proceedings 
on the grounds that the decree was not 
executable as being merely a declaration 
so far as it related to the provisions in 
favour of Musammat Raj Kumari and that 
it could not be executed personally against 
GurbakhshSingh. The Senior Subordinate 
Judge decided that the decree was execut- 
able but held that as the contribution pay- 
able by Gurbakhsh Singh had been madea 
charge upon the Holta Revenues, it could not 
be executed against Gurbakhsh Singh per- 
sohally. Against this latter finding Musam- 
mat Raj Kumari has filed the present ap- 
peal through Mr. Daulat Ram, 

It appears that the minor sgn Rajindar 
Kumar is dead dnd that Musammat Raj 
Kumari is in possession of his half ofthe 
Holta Estate as his heir. This estate had 
been divided by the arbitration decree 
between the twosons. It is not disputed 
by Mr. Badri Das, who appears for the re- 
Rpondent Gurbakhah Singh, that Musammat 
Raj Kumari is entitled to the contribution 
of Rs. 250 per mensem out of the half share 
still in poseession of Gurbakhsh Singh, 
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His gole contention is that the award and 
decree canndt be executed against his client 


but only agalnst the Holta Revenues 88: 


decided by the Senior Subordinate Judge. 


Mr. Daulat Ram attacked the finding of the ` 


Senior Subordinate Judge with the- argu- 
ments, firstlyp that there is nothing in the 
decree justifying restriction of the execu- 
tion to any particular property; and; second- 
ly,that the matter wasdecided finally by 
an order of the Senior Subordinate Judge, 
Kangra, in proceedings in execution of this 
decree in 1922. In support of his first 
argument he cites the ruling Mahamaya 
Prasad Sinha v. Sukhdai Koer (1), This 
ruling deals with facta very much on all 
fours with those of the present case. ‘There 


algo there, wasan award by which a widow ' 


was provided with maintenance out of the 
property of h»r husband's family and the 
award actually provided for the widow to 
take possession of the property on which 
her maintenance was to be a charge and to 
recover her maintenance from it herself. 
It appears to mé that in the present case; 


as in that one the charge was an ancillary ' 


remedy and the words "that Raj Kumari be 
given Rs. 500 to be contributed oqually by 
the two sons of the deceased " clearly indi- 
cate that thetwo.sons were to be personally 
liable for making the contribution. What 
exactly was the intention of the words 
"independent of both the proprietors" is 
notclear. They may mean that this money 
was to be payable whether' Gurbakhsh 
Bingh and, Rajindar Kumar themselves did 
or did not. receive 80 much from the estate; 
but in any case I do not think that they 
absolved Gurbakhsh Singh from. his par- 
sonal liability. i 


The facts to which Mr. Daulat Ram's 
second contention relates are as follows:— 
When Musammat Raj Kumari first attempt- 
ed to recover her dues by execution in 1922, 
Gurbakhsh SE raised an objection that 
the decree could be executed only against 
the Holta Revenues and that she had al- 
ready recovered what was payable to her 
out of that part of the Holta Estate of 
which she was then in possession. In dis- 
missing the objection the District Judge of 
Hoshiarpur held that the decree did not 
show that the decree-holder was given any 
separate portion pf the estate for her main- 
tenance.” “The decree" he remarked “ was 
against Sardar Gurba&khsh Singh” and he 


- (0 48 Ind. Oas, 109, 


Ral KUMARİ v, GURBAKHGE BINQN.. 


: 1007 
seemed to be liable for its satisfaction. It 
is urged by Mr. Daulat Ram that án face of 


-this order the present dispute as.to the 


personal liability of Gurbakhsh Singh can- 
not now be agitated. Ip reply Mr. Badri 
Das contends that the rule embodied in 
s. 11 of the O. P, ©. is inapplicable in this 
case because the learned District Judge of 
Hoshiarpur had neither jurisdiction to 
pass his order nor was his Court competent 
to dispose ofthe present proceedings. His 
argumentis that the decree of the 15th 
January, 1920, was of greater value than 
Rs. 5,000 and that the very fagt that the 
present appeal has been preferred in this 
Court shows that this appeal is not within 
the competence of a District Judge's Court. 
I do not tind force in thesearguments. The 
sum for which Musammat Raj Kumari was 
taking out execution in 1922 consisted of 
arrears of payments amounting to less than 
Rs. 5,000, the order of the District Judge was 
not appealed against and became final. ` The 
present appeal does not relate to an objec- 
tion in respect of any particular sum but &n 
objection which disputes the executability 
of Musammat Raj Kumari's decree as a 
whole against Gurbakhsh Singh personally. 
There is here no question, however, of ap- 
‘plying s. lL of the O. P. O., which relates to 
the trial in a subsequent suit of an issue 
which has already been adjudicated upon 
in & previous Buit. The principle that an 
objection which has been disposed of final- 
ly by an order in execution proceedings 
is not to be entertained a second time in 
execution proceedings relating to the same 
decree has been repeatedly enforced by the 
Indian Courts [see for recent examples 
Dip Prakash v. Dwarka Prasad (2).and 
Raghubar Singh v. Gokaran (3).] As point- 
ed out by their Lordships of the Privy 
Council forty years ago in the case of Ram 
Kirpal v.-Rup Kuari (4) -the binding torce 
.of such an order does not depend upon 
the provisions of the C. P. O. relating to 
res judicata but upon the general princi- 
ples of law. In the pressnt case there was 
in 1922 a clear objection .to the execution 
of the decree against property ‘other than 
the Holta Revenues and it was then decided 


| . . 

3; 48 A. 201: L. È 8 A. 608 Civ; 

: 1926 All 71.- g : 

(3) 93 Ind. Cas 833:.A. I. R. 1928 Oudh 291;3 O. W, 
š i e a. 


N 20: 13 O. D. J, 
(4) 8 A. 369; -11 L À. 37; 4 Bar. I* O.€. 489; 3 Iid 
Deo. (ri 8.) 718 (P, O.). > 
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that the decree was not so restricted 
Bat cotild þe executed against Gurbakhsh 
Singh personally. I see no reason why the 
principle enunciated above should not be 
applied in the present instance. . 

For the reasdns given I accordingly ac- 
cept the appeal with costs and order that 
the dearee-holder.may, if he so desires, pro- 
ceed. to execute the decree personally. 
against Gurbakhsh Singh. ; 
mK Appeal accepted. 
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LAHORE-HIGH: COURT. 
Skcoxo’Crvit APPak No. 9-0p 1926. 
November 25, 1928. 
Preserit:—Mr. Justice Jai Lal: 
Musammat-EAPURI—PLAINTIFE—. 
APPELLANT’ 

versus” ; 
KANSBHI'RAM'AND- ANOTHHR—DRBYÉNDANTE 
NEA 1918) 7—Village 
: ‘aly: 3 Ab (Io 1 & 2 
i b padan Ng ah AN bya aa Mandi tn 


Ambala District, whether town- 

« The- arrap ies connotes iga patie A an 
o0cup a men mainly dependen 

abal : ds or 7 tions subservient thereto. 

When: they are oceupied -by parsons who are engaged 


District ig ici vr the 
'unj emptiion : 

kir Aa peal om, the decree. of the 
District ge, Ambala, dated the 7th 
Septembet, 1895 reversing:that of. the Sub- 
ordiriate-J uge; Fourth, Class, Jagadhri; Dis- 
£ribt Ambala, dated: the 27th June, 1924.. 

Mr. Sundar Das, for the Appellant: 
, Mg. Jagan Nath Aggarwal, for the Rẹ- 
dents.. " 

Pn SG EON. — his second appeal 
arises; out. of. a suit: for pre-emption. 
Amongojhers' ore. plea’ of the’ defendant 
was that. the property in suit was- not 
subject. to the right of pre-emption: The 
District Judge’ described the. locality. in 
which the property -in suit is situated in 
the following, terms: There are large num- 
ber of- shops of. all kinds, cloth merchants, 
confectioners, fruit! vendors. There. ie’ a 
fücequej ai jemplb;.8: gurdwara, & serai, a 


Kost Offices and Telegraph: 


KAbUR$. KANBHI RAM. 
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Office. It is connécted with Jagadhri town- 
by a Light Railway and has big emporium 
of the timber trade. The description is’ 
of the Abdullapur Mandi which has a 
population of 3500 men " On the above facts- 
the learned District Judge hasheld that 
Abdullapur Mandi: isa tawa and that no. 
right of pre-emption has been' proved to 
exist’ therein. by the plaintiff, In support 
of this conclusion he relied on oral-evidence. 
produced in the case and'also. ona judg- 
ment of the District Judgé, Ambala; in.apre~ 
vious suitin which the parties to the present 
litigation. were represented personally or 
through their. predecessors-in-interest. In 
that case alboit was held that Abdullapur- 
Mandi waa rot a portion of Abdullapur 
Village site but'was.aseparate settlement 
approximate in its nature toan incipient. 
towrship: 

Ih Diwan. Chand v. Nizam. Din: (1) pr 
Lordship,the Chief Juatice; stated that “iho: 
expression village, connotes ordinarily, an 
grea occupied by a body of men mainly: 
dependent upon agriculture.or ocdupations 
subservient thereto: When they are 
occupied by the persons who are. engaged 
mainly’ in commercial pursuits, rural areas 
in-the‘vicinity of a town grow into a suburb. 
of the town. Such areas are. governed. by. 
rules-applying to urban properties.” 

Applying the above. test I hold that on 
the. facta found by the:learned Distriet 
Judge, which are not contested before me,, 
the, property in suit issituatedin a town and 
consequently that there is’ no’ force.in this 
second appeal whith is hereby dismissed. 
Ipass:no order as to-cdsts of this appeal 
in view of the fact-that respondent madea: 
statement as to the death of theappellant. 
which turned.out to be wrong and which 
riecesBitated.&n &djournment.of' the appeal 
on:thé2nd November, 1920. 

z. E. Appeal-diemissed: 
(I) 78:1nd: Oas: $04, AL'Ri1024'Lah. 682; ` 


primary, sqhool and a resichouge.as- well ap' 
preset 


-doing and abetted their act or took 
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“LAHORE .HIGH- COURT. 
~ LOUBIMINAL APPHAL-NO, 1110 or 1925, 
‘March 12, 1926. 
.o4 "Present; —Mr. Justice Fforde., : 
ABDUL AZIZ alias MOHAN—Oonvior— 
Coro oV APPELLANT gm 
235 versus — 
EMPEROR--RBSPONDHNT. 

Criminal trial—Proof of guili—Association with 


2 , effect of. 
[i^ Me ae & person with other persons who 
pclnally take part ın the commission of an offence and 
presence at the time when the offence is committed 
may raise a high degree of suspicion that he was con- 
‘cerned in the offence but unless the evidence shows 
that.he was aware of what the other persons were 
oh knowl he cennot be held guilty e or 
Senee m, coL. 1.] - s 
~ Appeal from the order of the Magistrate, 
First Olass, exercising enhanced powers 
‘ander s. 30, Or. P. O., Lyallpur, dated the 
30th Séptember, 1925. | mE 
an. Anant Ram Khosla, tor the Appel- 
ant. . : 
> Dewan Ram Lal,’ Assistant Legal Re- 
Tmembrancer, for the Respondent. i 
"JUDGMENT. —Allah` Ditta Santu 
‘alias Abdullah and Abdul Aziz have been 
tried under the provisions of as, 328 and 
304-11 of the Indian Penal Code of having 
administered dhatura' poison to, certain 
‘persons as the: tesult of which one of th 
‘persons: died. : The dhatura was adminis- 
‘ered with the object of stupitying the 
victims for “the purpose of róbbing them, 
The! learned’ Mapistrate'has' convicted all 
the three persons but Abdul Aziz alone has 
appealed. ' S gi 
‘ The' facts briefly stated are these:—At 
&bout:9 P, a1! oh the' night of the'3lat May, 
1825, the three convicts went to a dera of 
fakirs near the Railway Goods shed taking 
with them some milk in a kettle. ‘This 
milk was offered to the” fakirs to drink 
and’ exch'of'them drank somè ot it. The 
result was ‘that they ‘became unconscious 
and one of them subsequently died. When 
the Police came’ on to the scene ‘it was 
discovered that the fakirs had been robbed 
ofa. considerable’ sum of ‘money. Allah 
Ditta and- Abdul Aziz were found at the 
Railway Station at 2 4, M, and were arrested, 
Abdallah being arrested later on. ' 
«It has been amply proved that Allah 
Dittaand Abdullah deliberately administer- 
ed milk containing dhatura poison to ‘the 
fakireand there is no doubt that these twó 


parsons- procured the dhatura and put it 
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‘in the milk. The case of Abdul Aziz stands 
on a different footing, He isa boy of some 
16 or 17 years and had only been, associated 
with the other two convicts for about a 
month ‘previous to this affair. Although 
dhatura seeds were fbund'in the suit-case 
‘of Allah Ditta when it was opened and 
also inthe trunk of Abdullah and like- 
wise on the person of both thess persons, 
no. dhatura has been found on Abdul Aziz 
or in any article possessed by him. A state- 
ment‘of his given to a Magistrate under the 
rovisions of 8. 164, Or. P. O., is relied upon 
‘be the prosecution as a eonfession but on 
‘reading this statement it is quite clear that 


“it is not; and does not purport to be acon- 


{ession of guilt. It is as follows:— 

` “About a month ago I came to Ludhiana 
where I got into the employment of Misiri 
Abdullah who brought me to Lahore at the 
shop of Budhe Shah where Allah Dittg met 
us,” “In the company of Abdullah, Allah 
Ditta and Fakiria I used to live at Gurdas- 
pur, Batala, Shahdara, Nankana Sahib, 
‘Ohichoki-Mallian, and Jaranwala. At Jaran- 
wala Abdullah Mistri brought milk and he 
poured half of it into a vessel and the other 
half in another vessel He took out 4 
packet: from his pocket and emptied its 
contents into a vessel. He took it to an 
old man in the railway passenger shed 
whom he madeitto drink, Thereafter Allah 
Ditta went to bring some more milk from 
the bazaar and he took a vessel with him. 


-He did not conie back for half an hour. 


Meanwhile I went to sleep. At24à.X. I 
was awakened by Allah Ditta and he. waa 
taking me alongside the railway life when 
.we were arrested by the railway employees, 
Abdullah slipped away. somewhere, on Allah 
Ditta being searched a packet 
dhatura was recovered from him." . 

"The paragraph in this statement in which 
he says that he saw milk being administered 
toan old man on the night in question, 
And: that inthis milk some powder was put 
by- Abdullah, is relied upon by the prosecu- 
tion as fixing him with knowledge that in 
the milk'administered to the fakirs. poison 
had been mixed, 

It appears, however, that allithree convtcta 
were tried'on the charge of administetin 

oison to this old man to whom Abdul Aziz 
i“ referred, and on this charge Abdul Aziz 
has been acquitted. It, cannot, therefore, 
be now held that he was aware that the 
milk administered to thepl@ man c&ntain- 
ed ppison, and still less can it be interred 


{ e 


containing ’ 
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from thé circumstances of that chse that he 
was aware that the milk administered to 
the fakirsedontained poison. It is not 
suggested in the evidence that any poison 
was put into this milk or that any substance 
was put into this milk in the presence of 
Abdul Asiz. The two convicts Allah Ditta 
and Abdullah are considerably older 
than Abdal Aziz and if his alleged con- 
feasion is to be relied upon and the Orown 
alleges it should be relied upon we must 
accept his statement that he was employed 
as a servant of these two persons, The 
fact that he was employed as their servant 
is, I think, glear from the whole circum- 
stances of the case. Mr. Ram Lal for the 
Crown has attached great significance to 
the evidence of certain witnesses who say 
that they heard the appellant asking the 
fakirs ifthey had all taken milk. One of 
the witnesses e dm Raj says that Abdullah 
held the kettle while Allah Ditta distribut- 
ed the milk to each of them out of the kettle 
by means ofa small metallic cup and that 
after all had drunk the milk, Abdul Aziz 
asked them if they all had taken milk. 
Another witness fcr the prosecution, namely, 
Musammat Rukan gives & different vereion 
of what was stated by Abdul Aziz. Accord- 
ing to her he said ‘give milk to each of them 
' in good quantity so that none may be left 
without milk’ and another witness Makhan 
declared that he said ‘give milk to each of 
them in due shares.’ 

I am not inclined to believe this evidence. 
It is inconsistent with his menial posi- 
tion in relation to the other two con- 
victs. Although the association of the 
appellant with the other two convicts raises 
a high degree of suspicion that he was 
aware of their activities, yet the evidence 
falls far short of proof that he knew on 
the occasion in question that the milk 
which was distributed to the fakire did, in 
fact, contain a.deadly drug. 

Holding, aa I do, on the evidence that the 
Crown has not proved that Abdul Aziz 
either administered or helped to administer, 
or procured poison which was administered 
tothe fakirs, Iam unable to hold that the 

against him has been proved beyond 
reasonable doubt, and, accordingly, I must 
accept his appeal and acquit him, < 

Z E. "d Appeal accepted, 
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CALCUTTA HIGH. COURT. 
ORIMINAL RurmgHNO8 No. 108 or 1926. 
i September 30, 1926, 
Present:—Mr. Justice Ohotzner and Mr. 
Justice Duval. 
Tun COLLECTOR or H WRAH AND 
ANOTHBR—lsT PARTY | 


. versus 
SANTAK DAB AND OTHARS—2ND PARTY. 
Cr. P. O. (Act V, of 1898), ss. 145, 488—Ouster of 

trespasser by owner without using phy n 

whether forcible—Reference to High Oourt asking that 

part of an order be quashed, wheter regular. 

Mere ouster of ple with no title to a plece of 
land by the la owner without using toy physical 
violence PropmuMng things which no r to 
be on the 
foreible on the land wi 


the 
tained.” [p. 1012, ool. 2.] 

Oriminal Reference, under s. 438 of the 
Or. P. O., made by the Additional Sessions 
Judge, Hooghly, dated the 27th July, 1926. 

REFERENCE.—"Under s. 438, Or. P. 
O., 1 beg to send herewith the record of the 
case noted in the margin to be laid before 
the Hon'ble High Court with the following 
Teport:— 

" (1) A brief analysis of the case:— ' 

* The land in dispute is to the east of the 
Grand Trunk Road in Howrah and is the 
leasehold property of the Howrah Amta 
Railway Oo. Some 10 years ago a banian 
tree was planted on the disputed land and 
some 2 years ago, a pucca platform was 
raised round the tree. This platform be- 
came a resting place for sanyasis, who form 
the second party, and subsequently a shed 
was created thereon by them. The shed 
accommodated the sadhus while the raised 
pucca platform was utilized for the worship 
ofsome idols placed on it by them. The 
Railway Co. at first did not interfere with 
the eanyasts. They only put up a fencing 
toprevent furtherencroachments on Railway 
lands by them. On 23rd September last 
Mr. G. O. Das, the Chief Engineer of the 
Railway with the help of the Police, dis- 
mantled. the shed of the sanyasis and dis- 

ossessed them ofthe land. The sanyasis, 

owever, vame back on 25th September, 
began to erect a pucca wall round the 
platform enclosing more land than was 
previously in their possession, An injunction 
under s. 144, Or. P. O., was obtained by the 
first party, but that proved ineffective, There 
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was subsequently a Police report on 19th 
November praying for proceeding under 
8. 145, Ox, P. O., and the order for proceed- 
ings under s. 145, Or. P. C, was made 
on 20th November last. The final order 
declaring the first party to be in possession 
was made on 3rd May last. 

. (2) "The* order recommended for ‘re- 
vision:— A 

“The order recommended for revision 
is the order of Deputy Magistrate of Howrah 
ordering restoration of posseasion to the 


first party. 

e: 6) Error in law in the order and the 
ground for revision:—The learned Magis- 
trate finds that these sanyasis are trespassers 
and should, therefore, be directed to vacate 
the land. By trespassers he apparently 
means that they entered into possession of 
the land without any title. Criminal Courts 
are, however, not to look into questions of 
title and they have no jurisdiction to put 
the rightful owner in possession if they were 
not dispossessed forcibly and wrongfully 
within two months of the date of order. The 
sanyasis were occupying the land for a 
condone time before the date of the 
order. 
round the banian tree and they had alsoa 
hogla shed erected over it. It is not alleged 
or proved that those things were done forci- 
bly or within two months of the order. The 
sanyasts had, therefore, such possession of 
the land before 25th september, which the 
Magistrate had no jurisdiction to disturb. 
On 23rd September Mr. G. O. Das forci- 
bly dismantled the hogla shed and drove 
away the sanyasts, The learned Vakil for 
the first party contends that the resump- 
tion of possession was not forcible since no 
violence was used against any person, It 
is not necessary that a person should be 
assaulted to make a posseasion forcible. 
Here the hogla shed was dismantled and the 
fencings were removed. All these acts 
were done with Police help, and without 
the consent of the persohs in actual occu- 
pation of the land. This recovery of posses- 
sion was, therefore, forcible. It was also 
wrongful for, no person can take the law in 
his own hands and establish his rights by 
force. Moreover, it was at least a possession 
for a day. The sanyasis returned on the next 
day and on the day after began to builda 
wall roundethe place. The position, there- 
fore, is this that the sanyasis were in poeses- 
sion of the land before 23rd September last, 
On 23rd September Mr. G. 0, Das the first 
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party fotoibly and wrongfully took posses- 
sion of the land. Thelsanyasis, however, re- 
turned on tho nex day an in possession 
of the land till the date of the erder which is 
20th November last. These being the facts, I 
think the learned Magistrate was wrong in 
ordering the first party to be resto to 
possession of the land. In doing so he also 
apparently looked to the title of the first 
party and has practically held that posses- 
sion without title is no possession in the eye 
oflaw. I believe that this is a wrong inter- 
pretation of the law, and I, therefore, refer 
the cage to the Hon'ble High Court, with a 
recommendation that the, order under s. 
145, Or. P. O., may be set aside. 

“It, however, appears that the second 
party encroached on moreland than the 
were previously in possession of. This 
portion has been shown in the map sub- 
mitted by, the Police with ita report. The 
possession of this portion was against the 
injunction of the Magistrate and was forci- 
ble and wrongful, it was within two months 
of the order under s. 145, Or. P. O. Tha 
Magistrate's order as to this portion should, 
iru) ea unaltered. 

" The explanation of the Magistrate is ` 
eneloeed herewith." M 

The explanation of the trying Magistrate 
was ag follows :— 

:- "The provision of s. 360, Or. P. O., had 
been complied with and oertificates to the 
effect appended to at the end of each 


deposition. 
“ The other grounds need no reply." 
Mr. Na ra Kumar Bose and Babu 


Haradhone Chatterjee, for the lat Party. 

Babus Satindra Nath Mukherjee and 
Mritunjoy Chatterjee, for the 2nd Party. 

JUDGMENT. 

Duval, J.—In this matter the Addi. 
tional Sessions Judge of Hooghly has made 
a Reference in respect of a proceeding 
under sB. 145, Or. P. O.. It appears thas 
certain sanyasis some years ago planted 
a banian tree on some land which is now 
leased by the Government to the Howrah 
Amba Railway Co. In course of time 
a pucca plinth was built round the treg 
and later on (it is said somewhat repentlys 
further encroachments were madeon thia 
land by the sanyasis by putting up a hogla 
shed. On,the 23rd September last the Chief 
Engineer of the” Howrah Amta Railway 
Oo., accompanied by Police in the absence 
of the:sanyasis removedethe hagla ‘sheds 
aud their structures recently ‘built and 
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* tGoE"'pósse&aior of the” land again" “It does / There is another point. The Reference 
‘dot ‘appear that, they disturbed the plinth, 'is not in form. For it'asks us noteéo quash 
E rs tres or,the idols standing’ On, “the “an” order under s. ' 145, Or. P. ©., bat to 
nthe: 25th’ thé sanyasis refürpéd ‘confirm a part of the order and quash the 
ae a: örowd‘they, ; roceeded to, take rest. We know of no authority for a Refer- 


“posséssion ügain o the land on which the ence'in this form.’ The Reference, there- 
^ehed stosd’ befo ‘aod other lands as: wéll fore, will be discharged. 





dâd pt, tub g' ws This they were able to Chotzner, J.—1 agree. M | 
“dé by: force” dnd ‘have'since been in pos- Z.K. E » Reference not accepted.” 
ion: On! the: 20th November: proceed- © -> 0, z ; 

rin 'wWere"instituted in" respect of this © NO EE 

"láfgér.&réa^ of land: under ing 145, Or. 3 

Pur Ol The. ‘Magistrate’ ‘who’ tried the LAHORE HIGH COURT. 

£ odse . Mound ihat the Railway Oo. had ' ' : OprminaL APPHAL No. $33 or 1925,- 
“beet in possession "within two Bionths bf" ''  . ^ + February 20,1926. 

the penu that iB' tò day, they had all  ' "Present:—Mr. Justice’ Harrison and 

See esp an sone of- the ^^: * ‘Mr. Justice Jai Lal. ‘ 

à been in’ posséssion of the 1*7 « “EMPEROR —ArrarraNé - EE 

Lest of S ‘land’ taken over on the 23rd ^ /"'- S05 qwerms 0c pru 
‘¢from therh till the 25th September—ths date ' “ IBRAHIM—Acovsa>—Rnarop ONDBNT. ' 
oh which thosanyatis- carne and ut up their -" ‘Or. P-O: (Act V of 1898), s.'417—Appeal against 


P La T d therefore, found that driki ju deii in appeal, when "proper JQuan- 
Beh didpossessed within'twó non ii 2 x uittal the High 
Hehe Railway Gb: ware éntitled’ to have’ théir og p^ mel from an ediuial ti High Court 
E rrr ERSS -déclared.'under s. 145, "Or. P: O. ' more reliable than. depre sand defence, and 
om oie hade by thé Fearne Judge ` Yok api bang setate ee M dane ta 
on the ground that the possession taketi on à | Rn appeal from en ecquitial can: be accepted, if, refused 
11 thesPárd: September wag"toroible. podsegsion.  to'convick the respondent. 
n E e Bn that the order ^ Appeal from the order of thé Magistrate, 
o ‘in respect” of. 6."145 ‘should be < First Olaas; Lyallpur, dated the 18th: July, 
is pase of 86 much“ of'the']ahd `’ 1925: 
t tbe peni noti freshly’ tiken the’ sdnyasis "^ Mr. ‘Abdul Rashid, Assiatant’ Legal Re- 
: /Wherr&hey: récovérbd possession on'the 25th ‘membrancer, for the À pellant. = ` 
4" Beptember, “Now, ks fo what took plade on‘ ' Lala Parkash Chandra; for Mr. Muha 
the 23rd September, .it a “hatin the“ mad Ahin, for the Respondent. : Dos 
abgentve “of hé mnjakis, Mr-Daá the Rail" ' JUDGMENT. —One Ibrahim Has leon 
"Way Engineer; with the help of the Police” ‘acquitted on a charge under s. 61 (Lj (0) of 
reldédséd the: Hand &üd' incorporated’ it in ‘the’ Punjab Excise Act of ‘being in posses- 
icon other lands of the Company: ‘It is clear’ sion df plant fase materials for distilling 
sêngadi ted. no title to this le id. ‘liquor on & e'sdale. The Orown has 
‘at’ ere thefefors,; it cannot he said that”! présented ‘an arpent and 'ithas been re- 
~ ‘mére: -ouster of $ @bplb "with no title to the’ .presentéd: "that; the reasons" given by the 
' *^Jand: without ^ “any physical" violence: ' Magistrate for acquitting the accused ^ 
A-and*rémoving ot“ things wich hadi” no et "neither Bound-"nor ‘convincing and: it 
fo be or the land ‘oan ba) said to be an Re ur “that the ca8é"is fully proved.” ' 
b -léwfol entty on thé land: Tt appearé to às, "The reasons -are that the“ accused‘ia an 
“therefore; that^ oh the'25 ih kebang the”! 'AYain and that-tlie; Magistrate has never 
p @ompany' werd a) e phe“ heard ofan Arain having ‘anything “to do 
"Jandy It isnot d b r thit the“ With’liqtior and that the’ defericé ‘witnesses 
eS ganyasts: cáme'in ; ree and" um M AUR. &ré: ds' good: ds the prosecution’ witressbs. 
ik ‘af alarge' crowd pét. ü H: wall Nees “We id ud taken-through the tecord ‘by 
"within it lahd they, ‘Had! never’ ie eå be’ Ootinsel forthe Orbwn and the Counsel for 
‘fore! This they, ‘had, wbegtutely “no, right “thé accused,’ and while-hgreeing with the 
“to-do: It was dgh& ‘Within two months . ‘of” fórmer that the first reasom is no reason at 
- the order und, therefore; the Magistrate s as “all; and further that the evidence ‘of the 
n "within his power in availing ‘himself of, the prosecution is infinitely: moré reliable than 
roviso«2) to !& 145." For: this reason’ we! that produced by the defence; we aré' not 
" Fx docbp& the Retdrehce, 77+ +. de gatiefied that the case is conclusively provéd 
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in the sense in which this has to be done, 
before an*appeal from an acquittal can be 
acdepted. “We dismiss the appeal. 

Box, Appeal DEREN. 
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- RANGOON HIGH COURT. | 
FULL BENCH.: 
~ ORIMTRAL RAWARANOR No. 125 oF 1926, 
j August 18, 1926. 
Present:—8ir Guy Rutledge, Kr., 
. Chie? Justice, Justice Sir Benjamin 
Heald, Kr., and Mr. Justice Ohari. 
h EMPEROR—APPaLLANT 
versus : 
NGA TIN GYI—Rassponpant 


Cr. P. C. (Ac V o 1808), ud 207 298, $08, $06— 
Trial by Jury—V. rther directions 
—Second verdict, Mr is can depen —QCharge to 
J'ury— Passage read from —HMwudirectvon. 


At the conclusion e tri by sarp eau boue 
unanimous verdict of culp&ble homicide no 
m d to murder. The Judge m them 
asto which part of s. 304 of the Penal Code their 
verdict came under. Their answers revealed the fact 
that they did not at all understand the law applicable 
to the case and they requested the Judge to read out 
a passage to them from a certain reported judgment. 
The passage Was read oyt and the J asked for per- 
mission to withdraw and consider their verdict again. 
They were allowed to do so and then brought in a 
unanimous verdict of murder which the udge ac- 


a or that the first verdict of the Jury being incom- 
pléte.and their answers to the J a questions. hav- 
ing revealed the fact that they arrived at no 
ous verdict under s. 304 of the Penal Code, it 

was the duty of the Judge to send them back for 
further consideration and that their secorid verdict 
being. a unanimous and le 
bound to accept it [p 1014, col. 2; p. 1015, col, 1] 


There is no prohibition in law for idding a Judge 


to read to a Jury in his charge from a judgment. 
practice itis not desirable toread from several He 
Reports, as it may have the effect of confusin 
minds of lay men, Butin in erplainuig laining the dı Ta 
line between murder and pable homicide not 
amounting to murder Judges have frequently read, in 
their charges, passages from some well-known judg- 
ment as accurately illustrating the distmotion. In 8o 
doing they have always acted very properly and have 
not been guilty of any misdirection. [p. 1015, ool. 1] 

Oriminal Reference arising out of High 
Court Sessions Trial No. 14 of 1926. 


ORDER OF REFERENCE TOA 
FULL BENCH. 
Duckwarth, J.—(August 6, 1926)— 
"In this matter, Mr. McDonnell, on behalf 
of the accused, Nga Tin Gyi, has applied to 
have & reference made to & Bench of three 
Judges of this Oourt. I think that under 


. 
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>? that this verdict was just 
.Inuch. ag; it; wag unanimous, and , abe due 
dark aa, ko, 


verdict, the Judge waa 
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8. 431, Or, P. C., read with ols. 24 and 25 of. 
the Lettera Patent, Ihavethe'power to make ` 
the required reference. in regard to, ag 
Er No 1 14 of 1928 (King-Emperor.v. 4 
"ndi dian... x 


Tin Gyi,. rider g. F303. of the 
The events, which took. hse ish. Da 
‘ference to the "verdict of the Jury,. wera, ‘of 


„Buch a nature that it is possible no a point. à 
‘of law arises, 


The final verdict, which wasan unani; ^ 
mous verdict, was one of murder tinder; 


ed B. 303, Indian Penal Code. 


On the evidence in the cage, | I dinslder 


d, and inas- 


were,- before that, clearly in ‘the 


their.:true opinion, L passed a death Beron 


< tence, which is the only Possible an 
. under that section. Dag 


D UE 
The Jury at first stated that thelr 
mous verdict. was that the sheds a WAS ii 
guilty of ‘culpable homicide not amounting " 
to murder 4 AH 
In odr determine which. degree eb 
that offence the Jury intended, I proceeded 
to.ask question, which, togethen with, the:+ 
Jury's replies: thereto, I have “recorded: 
as near as- possible in; the: exact: words r 
used... I acted under s. 303, Cr Bos epis 
From the answers given, the Jury show. 
ed that they were in great doubt as to what s 


_: they did mean, and, finally, I wag asked to, 


state to them again- the -portion .of Nga. 
Khan v. Emperor (1) which I had explain: 
ed tothem in the summing up.. This lis 
did. The Jury then asked permission: ta, 
retire once more and. consider; matters. . T 
consented since: their verdict-veered from ; 
one under s. 304 to one- under si:325,% 
Indian Penal Oode, and they;did not-Beemy; 
to know what they meant. It was nof. whos 
sent them back to re-consider matters, wand" 
I did not. give them any fresh: directions . 
as to their verdict. ` i sc gor ew 

After about half an hour they retumed,: 
and unanimously .convioted the. accused 
under s. 303, Indian Penal Code. x; sai) man 

. I passed sentence as stated, '.,- (b ong 

I have since noted, in Sohoni’ 8nofes under, 
s. 303, Or. P. O., that it is stated -that, in 
Buch & case, it haa -been Held that. the: 
Jury can no longer retdyn* a verdiet;of 
"gnilty of murder," and that, if they do 
80, the Judge should simply tæat it a5 a 
verdict under s./304 (1), Indian Penal 


MA iri Ind. Oas, 495; 11 L. $, PA M p: 118; 39 


x 
e 
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Code. I can find no other authority. 

I, therefore, tefer the matter, as it seems 
to me that d point of law may arise as to 
the validity of the conviction under 3, 303, 
Indian Penal Code,*andthe sentence. The 
execution of the death sentence might be 
suspended pending orders. : 

The two Burma cases, kaki not parallel, 
are Hia Gyi v. Emperor (2) and Thein 
nn v. Emperor (3). 

. A. Eggar, Government Advocate, for 
the Orown. i 
Mr, McDonnell, tor the' Accused. 


OPINION. 


Rutledge C. J.—This is & Reference 
made by Mr. Justice Duckworth under s, 
434, Or. P. O., read with ss. 24 and 25 of 
the Letters Patent arising out of Sessions 
Trial No. 14 of 1926. 

The accused, who wasa convict serving, 
in the Rangoon Central Jail, a sentence of 
transportation for life, was charged at the 
last Seasions with the murder of a fellow 
convict under s. 303, Indian Penal Oode. . 

After the Wae had charged the Jury, 
they retired and after a considerable in- 
terval returned and stated that they were 
unanimous and that their verdict was that 
the accused was guilty of culpable homi- 
cide not amounting to murder. This was 
a verdict under s. 304, Indian Penal Code, 
but as that section embraces a more severe 
and a leas severe portion, the Judge very 
properly questioned them as to which part 
their verdict came under. There then en- 
sued the following dislogue:— . 

Q.—Of that there are two degrees under 
s. 804, Indian Penal Code. Do you 
find that he intended to cause bodily in- 
jury likely to cause death, or that his act 
was done with the knowledge that he was 
likely to cause death? . 

e  A.—No' We find that he caused injury 
without justification, which he did not ex- 
pect would cause death. 

Q.—Is that not inconsistent with your 
verdict as stated above? : 

A.—He did not expect the man would 

“die. That is what we mean. 

' Q.—Then you think he did not know that 
his act was lifely to cause death? 

A.—He did notgéknow.. 

Q.— Then how did you make out that his 


3. bns ur.L.J./298; 8 Or. L. J.L 
; L. B. R. 60; 10 Bur. L. T. 
+ . rk 
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act amounted to, culpable homicide not 
amounting to murder? What ,is your 
verdiet?. Are you not mixing up expecta- 
tion with intention? . 

A.—We think accused’ caused a woun 
by which he did not intend to kill the de- 
ceased. : et 

Q.—Quite so. Then it is not murder, but 
what exactly do you mean ? 

A.—That he intended to cause grievous 
hurt to the man. 

Q.—Then you mean that he did not even 
know that this heavy blow was likely to 
cause death? 

A.—Our opinionis that the ‘implement 
which he used was not one which would be 
likely to cause death. Asa Jury we would 
like the Judge to read to us the Burma 
Ruling referred to in the summing up. 

The Judge read from Nga Khan v. 
Emperor (1) from “In our judgment” to 
“nature to cause death,” which he had read 
in the summing up to the Jury. On this 
the Jury retired and after & considerable 
interval returned a unanimous verdict of 
guilty under s. 303, which the Judge ac- 
cepted. 

For the accused it is argued that though 
the first question put was within the pro- ' 
vince of the Judge under s. 303, Or. P. O., 
the verdict was clearly and irrevocably one . 
of not guilty of murder, and that as soon 
as the Judge ascertained under which 
part of s. 304, Indian Penal Code, their 
verdict fell, he should have stopped, and 
that his reading a passage from a judg- 
ment in another case with entirely different 
facts amounted to a misdirection which 
entirely vitiated the trial. On ‘the first 
part of his argument strong reliance is 

laced on the case of n-Empress v. 

hunilal Vithal (4) From the judgments 
both of Parsons, J., and ade, J., they 
held that the Judge having accepted the 
verdict of the majority of a Jury could not 
afterwards accept a second and inconaist- 
ent verdict. They distinguish. the case 
from that of Queen v. Sustiram Mandal (5). 
While expressing no opinion whether in 
the circumstances of the case the decision 
was right in Chunilal's case (4), it is clearly > 
distinguishable from the present. Until 
the J intimated under which part of s. 
304, Indian Penal Code, their .verdict fell, 


it would notin fact be aecepted and re- 


4) Rat. Un. Or. O. 082; Or. Rg. No, 44 of 1898, 
(5) 31 W.E Op. L 
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corded. Ii was incomplete. And if their 
subsequent answers to proper questions 


addressed to the Jury show that they 
have arrived at no unanimous verdict 
under s. 304, Indian Penal Oode, at all, it 
is the duty ofthe Court to send them back 
for further tonstderation. , 

Admittedly, the first queajion put to the 
Jury was perfectly proper. And itis clear 
that the negative answer given showed 
that they had not‘come to a verdict under 
8. 304, Indian Penal Code, at all. In these 
circumstances the Judge was justified in 
putting thefurther questions to see if they 
meant, as some of their answers indicated, 
& verdict under s. 325, Indian Penal Oode, 
of voluntarily causing grievous hurt. Once 
the Jury answered "No" to the first ques- 
tion put to them, I am of opinion that 
the Court could not accept the first verdiot 
which was nullified by that answer. If it 
was so nullified, as they had not arrived 
at a decision, it was right that they should 
retire and further consider their verdict. 
It is immaterial that their subsequent 
answers seem to point to something less 
than murder. If the imperfect verdict 
which they returned isshown by their first 
answer not to have been intended, then 
there was no verdict which the Court could 
accept and the Jury were at liberty to con- 
sider 

And here it is necessary to consider the 
further point urged for the accused, viz., 
that in readingthe passagefrom Nga Khan's 
case (1) the learned Judge erred so se- 
riously as to amount to a misdirection. 
There is no prohibition in law, so far as I 
know, forbidding a Judgelto read to & 
Jury inhis charge froma judgment. In 
practice it is not desirable to refer and 
read from several Law Reports, as it may 
have the effect of confusing the minds of 
laymen. But in explaining the dividing 
line between “murder” and “culpable homi- 
cide not amounting to murder" Judges have 
frequently read, in their charges, a pas- 
sage from some well-known judgment such 
as Melville, J., in Reg. v. Govinda (6) or Sir 
Oharles Fox in Shwe Ein v. King-Emperor 
(7) as accurately illustrating the distinction. 
In so doing they are acting very properly. 
In reading from the decision in Nga Khan's 
case (1) in his,summing up and explain- 
ing the law the learned Judge was rightly 


.drawing the Jury’s attention that they 


1 B. $43; 1 Ind. Jur. 378; 1 Ind. Lec. (N. 8) 228. 
5 L. B. B, 122; $ Or. Lg. 855 
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were not merely to confine their attention 
to the fact that only one blow was struck 
or to the nature and weight of the 
weapon. The passage “In our judgment it 
would be most unsafé to Suggest that in 
all cases where death is caused by asingle 
blow from a-hollow bamboo, the offence is 
not murder, i.e., that the sole criterion is 
the nature of the weapon used, The sige 
and the weight of the stick, the manner 
in which it is used, and the actual 
injuries caused by the blow must all be 
considered " was perfectly relevant and is 
perfectly good law. I think that the learn- 
ed Judge should have stopped there, as 
the next sentence applied to the facts of 
that case. “Here the injury...was 80 severe 
and uncommon, and the force used must 
have been so terrific, that we are of opinion 
that the offence...fell under s, 300, thirdly, 
Indian Penal Code, i. e., that he intended 
to cause injury sufficient in the ordinary 
course of nature to cause death." Bat, while 
this sentence may have been irrelevant I 
cannot conceive howa Jury could be misled 
by the fact that in another case where 
the injury was so severe and uncommon 
and the force used so terrific the accused 
was found guilty of murder. 

For these reasons I am of opinion that 
the learned Judge was justified in accepting 
the verdict of the Jury of guilty under s. 
303, Indian Penal Code, and in treating 
the prior verdict as nullified by the Jury's 
first answet to the Judge's question. 

Heald, J.—I agree withthe learned 
Ohief Justice in his answer to the 
reference. . 

The accused, who was a convict serving 
a sentence of transportation for life, was 
charged with having murdered another 
convict; and s. 303 of the Indian Penal 
Oode says that, whoever, being under sen- 
tence of transportation for life, commits 
murder, shall be punished with death 

Ona karge under that section it was 
open tothe Jury to find that the accused 
was not guilty'of murder but was guilty of 
one or other of the two forms of culpable 
homicide not amounting to murder whieh 
are specified in 8. 304 of the Code, or ‘ot 
some minor offence. If they, so found 
the Judge would have been beund to record 
their verdict and to pass sentence ‘accord- 
ingly. But the Jury did not apy tô which 
of the two kinds of culpable Romicidb not 
amounting to murder thei? finding of 
* Quilty of culpable homicide not amount- 


ae 
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ing to murder " was intended to refer, and, 
therefore, their finding was incomplete and 


could not be recorded as a verdict and the 


Judge was bound to ask them such ques- 
tions as might,be necessary to ascertain 
what their verdict was. Accordingly, he 
informed the Jury that there are two 
degrees of the offence of culpable homicide 


not amounting to murder, and asked them 


whether they found that the accused intend- 
ed to cause bodily injury which was 
likely to cause death, or that his act was 
done with the knowledge that he was 
likely to cayse death. Their answer that 
they found that he caused injury without 
justification, but did not expect that that 
injury would cause death, showed that 
they had not understood the law on the 
subject of murder and culpable homicide 
not amounting to murder since expecta- 
tion of death is not a necessary ingredient 
in either offence. It may amount to murder 
if death is caused by an act done with the 
intention of causing bodily injury which 
is in fact sufficient in the ordinary course 
of nature to cause death, even if the person 
who did the act had no actual expectation 
that death would be the result of his act, 
and, similarly, it may be culpable homicide 
not amounting to murder if death is caused 
by doing an act with the intention of 
causing such bodily injury as is in fact 
likely to cause death, but not with the 
intention of causing such bodily injury as 
is sufficient in the ordinary course of nature 
to cause death, even ifthe person who did 
the act had no expectation that death 
would be caused. It being thus clear that 
the Jury had not understood the law, and 
that fact hating been disclosed by ques- 
tions which the Judge was bound to put 


to the Jury, the Judge was entitled to ask 


the Jury such further questions as wére 


necessary to ascertain what their verdict. 


really was. To those Powe the Jury 
replied that they found that the accused 
did pot expect that the man would die, 
that he did not know that his act was 


likely to cause death, that he did not, 


intend to kill the deceased, and that he 
intended to cause grievous hurt. These 
answers showed that the Jury had' nof 


directed thefr minds to the fact that it is 


not an.essentfal ingredient of murder or 
culpable homicide not amounting to murder 
that ¢here should be an expectation of 
death, qr knewledge that the act was likely 
to cause death, or an intention to kill. 
= . 
" * 
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Every man who kills another necessarily, 
causes grievous hurt and in .nfost cases 
intends to cause grievous hutt and the 
question which the Jury had to decide in 
this case was not whether or not the accus- 
ed intended to cause grievous hurt, but. 
whether the hurt which he intended te, 
cause went beyond grievous hurt, that 
is to say, whethbr the hurt which he intend:, 
ed to cause was merely grievous hurt- or 
was such bodily injury. as was likely: tó; 
cause death or such bodily injury as was. 
sufficient in the ordinary course. of nature 
to cause death. -To that question these- 
answers of the Jury were no answer, and,” 
their answers showed that their finding was 
no verdict whether on a charge of murder 
or on a charge of, culpable homicide not 
amounting to murder. But, in answer to a. 
further question by the Judge the Jury said 
that they, found that the implement which, 
the accused used was not one which would. 
be likely to cause death. On that finding, 
they would’ be entitled, if they were .&o 
minded, to infer that the accused did, 
not act with the intention of causing such. 
bodily injury as was either sufficient. in the 
ordinary course of nature to cause death, 
or was likely to cause death, or with the 
knowledge that he was likely by his act to 
cause death but before drawing any of, 
those inferences they desired to have their 
memories refreshed hy the reading'of a 
passage from a decision of a Bench of the. 
Ohief Court which the Judge had read tp. 
them in hischarge. The learned Advocate, 
who appears for the accused suggests that. 
the reading of the official reporta of other 
cases to the Jury by the Judge amounts to 
misdirection, but I agree with the learned, 
Chief Justice that in this case such reading. 
did notamount to misdirection. The Jury 
were evidently in doubt as to what infer-. 
ence they should draw from the weapon. 
used. That was a matter which was in 
their own disoretion but they were entitled., 
to ask the Judge for guidance or,as they. 
did, for a repetition of the guidance which, 
he had given to them in his charge. The, 
effect of the passage. which the learned 
Judge read was that the criterion of inten: 
tion should be not merely the weapon used . 
but its size and weight, the manner in. 
which it was used, and the actual, injuries 
caused, and that in a case where the injury 
caused was severe and uncommon and the 
force used was terrific, an intention to 
cause injury sufficient in the ordinary 


e “pregumed, 
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course of naturé to paisg, death might be, 
, After the "reading of that 
pasgage the’ Jury, asked for permission, tó ` 
rétire’ for further coneidération, and. as ` 
their’ fret “Anding waa hot’ a finding' 
wich" cdild’ coque Mort EM 
as the answers to tbe questions whic’ | 
Judge Wis bongd to ut showed that’ it 
was bed “on a migtaken tiew óf the law; 
ad was,’ therefore, a a kap fading, I, 
dst arinina that ‘the Judge was right in’ 


ki 
D 


thèm that, permission ; "and, was 
po right" it ‘accepting the verdict. | 
whigh: they“ subsequently gave, As that ` 
veltict wan clear and" uoambigdous, the’ 
Judge: had: nó power to : nak farther , 
qtiestidns and, therefore; that verdiqt , was’: 
finaf, atid, as ít; waa unanimous, the Judge . 
wis bound to accept it and pass sentence” 
aPsordingly, just as he would lave been’. 
bond io accept thé fit finding, if ii had’ 
béén a finding which could have. been r6-. 
corded ada verdict. In view of the, faet | 
thatit was not such a"finding and. that as ~ 
a result of questions which the Judge was. 
bound to put, it was found to be no verdict ' 
either ‘on a- chargé of murder or on & chargé” 
of culpátle homicide not amounting to 
murder, both Judge and Jury were, ih my 
Op tên; entitled.to regard it as nb yéfdiot. 
and the Jury were entitled to deliver their 7 
vérdict after such further consideration as. 
they needed. ^ - QM OE 
-P'or'thése- reasons I agree with ‘the Isarn- 
ed” Ohief Justice that there was ho mis- | 
direction and that the verdict of’ guilty of 
rurder'under s. $03 of the Indian: Penal. 
Code wa&a' verdict -which the Judge was” 


bothd td accept. - 


Chari; Ji—lconeour | nee 
BE. EA mr E. E 
PPE mr WALLET ELI ue ecordingly. ` 
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hes ! d bu dE. veu 
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^ ‘LAHORE HIGH COURT. "> 
‘3 OkfMINAL APPBAL No. 808 or 1925. 
NM Octobér 96,1995... 1 «c. i. 4 
Pičsent:—8ir Shadi-Lal, Kt., Ohie? Justice, : 

and Mr. Jastice Dalip Singh., '-'^ ^ 

MANGAL 'BINGH-—-ACCUBBD —APPRLLANT 

Versus 
EMPEROR—ResPonpant. 

Penal Code (Act XLV of 1860), ss. 302, 805—Murder 
—Abuse—Grave and sudden provocation — Sentence. 

Accused who was 19 years of age was abused by 
the deceased and in anger KiJled the deceased; 


EN 


MANGAT ANONY AMPAROR., ". 


A. Cooper, for the Appellan 


yes panes ORE 
` appellant and t 


'. thaf the appellant and deceased 


. 6 od 
. A007 
‘Held, thai tha aocused “had “received some, provo- . 
cation and though the provocation equld not be said ' 
to be grave and sudden such as éo reduce ‘his offence -’ 
from murder to that of culpable homiqido not amount-. 
ing to murder, yet, in vigw of the provocation andthe -- 
extreme youth of thé extreme || ty of. 
déath was not called for ih the Lp. 1018, col X] < 
Appeal from the order of the Sessions’ 


' 


Judge, Montgomery, dated the 16th July" 
iub o NONO UAE EL 


Mesers, D. N.-Mehra, Sagar-Chand andi jir: 
t. < 

Mr, Abdul Rashid, Assistant Legal ‘Re 
. Ua) 


membranter, for the Respondent. 


‘JUDGMENT.—Mangal Singh, appel- - 
t, has béen convicted SORA e srpek, W 
Penal, Code, by. the Seasiona Judge, Mont-. 
mery Division, of the. murder of Gopal.” 
ingh. The facts of the case are given fully . 
in the judgment of the learned Sessions .: 
Judge and need not be recapitulated, The. 
evidence against the accused consists of an- ; 
eyé-witness Fauja Singh who.statesthat he.. 
saw the whole occurrence, and of confessiong - 
madé by the appeuent to Mohna Singh, . 
Lambardar P. W. No. 4 and to Bahadur ; 
Singh P. W. No. 2 father of the de. 
oeased. It is further proved by the evi- 
dence; of P. W. No, I0. Bishen . Singh, | 
aud Keri Ohand, Sub-Inspector P. NY: 
No. 16, that thé clothes of the appel- 
lant were blood stained. These clothes ; 
were sent to the Imperial Serologist and ` 
his report proves that.the clothes. were - 
sfained with human blood. There is also . 
some ‘supplementary evidence showing 
that, the appellant and deceased went out. 
together that morning to plough their field, 
or rather the ald of Bahadur Singh, Wa- ` 
dhawa Singh father of appellant and .the | 
appellant himself used to help in the cul- 
tivation of fhe, two squares granted to: 
under Bara conditions. The 
he deceased had with them 
at the time a kassi (spade),and &*kulhari e 
(axe). Theevidence of P. W. No.7 shaws- 


: nd had some. 
ispüte on their way to the field. 
-Oounsel for the appellant has argued that 

the name of Fauja Singh is not mentioned. 
in the First Information Report, thopgh ° 
Mohna Singh who accompanied Bahadur 

Singh who, made the First Information , 
Report was present at thedime and Fauja 

Singh had informed *Mohnf Singh that he. 
was an eye-witness Of the whole affair, 
Fauja Singh A presence in phe fleld where 
he alleges he was at the tim& of tha. occur- , 
rence is corróborated by Saudagar Singh P, 
* e e 2 
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W. No. 6. Counsel-urged that Mohna Singh, 


Saudagar Singh, and. Kong Singh are all 
closely related to ane another. This is so, 
but their chly connection with Bahadur 
Singh is the fact that they come from the 
same village, viz., Kaja*Jang inthe Kasur 
Tahsil and no enmity is alleged or proved 
against the appellant and there is no reason 
-why they should support Bahadur Singh 
in concocting false case against the appel- 
lant. ' 
Counsel next ur that Fauja Bingh's 
conduct is curious because until the arrival 
of the Police, he made no mention of the 
fact that he witmeesed the occurrence to any 
one except to Mohna Singh and Saudagar 
Singh. This, however, is explainable by the 
fact that Mangal Singh appellant resided 
with Bahadur Singh andit was not clear 
how far Bahadur Singh would be willing to 

- have a relative who had lived with him for 
some time on amicable terms implicated 

` in so grave a crime. Moreover, it is possi- 
ble that Fauja Singh considered that he 
hed done his dutyin informing the Lam- 
bardar and did not wish to take any further 
part in the matter. When the Sub-Inspec- 
tor arrived, hie statement was, however, at 
once recorded. As regards the absence of 
his name in the First Information Report it 

' has been explained by the Sub-Inspector 
that as the report was made by 
Singh and fan» Singh had not spoken to 
Bahadur Singh, he did not recerd Fauja 
Bingh's name in the First Information Re- 
ort. Mohna Singh states that he drew the 
Bab-Inspector's attention to this omission 
and received same reply. We think this 
explanation reasonable and see no reason, 
therefore, to reject Fauja Singh's evidence. 
As regards the confession of Mangal 
Singh to Mohna Singh,. Counsel urges that 

a Lambardaris & person in authority and 
there must have been some inducement to 

* make the’ appellant confess and, therefore, 
the confession is inadmissible in- evidence, 
evenif it was made. Itseems, however, 
that Mohna Singh noticed the blood-stains 
on the appellant's clothes and questioned 
him about them and then the appellant 
*confagsed. This was before the arrival of 
the Pelice and we see no reason why the 
confession sltogld not be receivable in evi- 
dence and in any, 
applies to the confession made to Bahadur 
Singh. The appellant is,& youth of 19 
years of age ding to the medical evi- 
dence and is rested to Bahadur Singh and 


* MANGAL SINGH V. HMPHROR, 


Bahadur- 


event, no such objection ' 
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was at the time residing with him. He 
seems to have regarded Bahadus Singh 
as afatherand we see noreason 40 reject 
his confession to B&hadurBingh as improb- 
able in the circumstances. This evidence 
is sufficient, in our opinion, to prove tha 
guilt of the accused. - 2 

The question of sentence, however, Te- 
mains. The prosecution alleges that the 
motive for the assault . was that Wadhawa 
Singh and Mangal Singh had not paid 
Bahadur Singh the money fora bullock 
purchased by them. Bahadur Singh had 
stood surety for the payment of the price, 
in fact, the transaction was entered in his 
name. Bahadur Singh on this had refused to 
carry out his promise to givea half share in 
his land to Wadhawa Singh who had helped 
him in bringing the land: under cultivation. 
Relations between the parties had become 
strained and Wadhawa Singh and Mangal 
Singh had left Bahadur Singh but after 
some time Mangal Singh had returned and 
resumed residence with Bahadur Singh 
and helped in the cultivation while 
Wadhawa nsn had promised to return 
when a criminal case against a relative had 
been disposed of. The affair seems, there- 
fore, to have blown over, thoughit may 
have rankled in the minds of both parties. 
As regards Mangal Singh's confession 
there was on the day of the occurrence a 
fresh dispute between the deceased and 
himself and old matters were raked up and 
the deceased had abused him. We have 
accepted this confeasion as evidence against 


.the prisoner, and we see no reason to 


doubt that at the time he was telling the 
truth. It appears, to us that he had receiv- 
ed some provocation, though it cannot be 
said tobe grave and sudden such as would 
reduce the offence of murder to that of 
culpable homicide not amounting to 
murder. In view, however, of this fact and 
of the extreme youth of the appellant who 
is at the moet about 1¥ years of age, we do 
not think it necessary that the extreme 
penalty should be inflicted, while maintain- 
ing the conviction we reduce the sentence 
to oneof transportation for life. The appeal 
is accepted pro tanto and the order of the 
Sessions Judge modified accordingly. 
zZ. K, Appeal accepted in part, 


‘ 
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RANGOON HIGH COURT. 
OngiMINAL'RuvisiON No. 2-B or 1926. 
. May 28, 1926. : 
Present :—Mr. Justice Otter. 
MAUNG HTIN GYAW— 
¢ @PHTITIONBR 


versua 
MAUNG PO SEIN AND ANOTAHR— 
RESPONDENTS. 
Or, P. C. i V of 1898), ss 209, 210, 485, 489— 
Case triable by Court of Sesrnon—Inqusry—Discharge 
—Revision—High Court, interference by. 


The powers conferred by ss. 435 and 439 of the 
Or. P. O. upon the High Court are extremely wide 
The only fetters upon the power of the High Court 


under these two sections are that no order shall be 
made to the prejudice of an accused person unless he 
has had an opportunity of being heard and that no- 


“ thing shall be deemed to authorize the High Oourt to 


convert a finding of acquittal into one of conviction. 
[p. 1020, col 1.] 

An order af discharge is not a final order, and the 
offence against an accused person who has been dis- 
charged may be further, inquired into bya Magistrate 
upon further evidence if it be feticoming: The 

igh Court has, therefore, full power to revise an 

er of discharge at the instance of & private pro- 
secutor. [p. 1021, col. 1.] 

In the case of an inquiry into a case triable by the 
Court of Session, if the Magistrate finds that there 
are not sufficient grounds for committal, he must dis- 
charge the accused, For this purpose he is competent 
to consider the credibility and weigh the probabilities 
of the evidence. In a matter of reasonable doubt, 
however, he must not rely upon his own opinion. 
He must keep before him the question whether there 
are fair grounds for concluding that the accused is 

ty upon the evidence. In other words, where 

is a prima facie case upon evidence reasonably 

credible by a art of trial he should commit. 
(p. 1021, ool. 2; p. 1023, col. 2} 


Oriminal revision of the order of the 
District Magistrate, Myaungmya, in Orimi- 
nal Regular Trial No, 4 of 1925. 

Mr. Mc Donnell, for the Petitioner. 

Messrs, Patel and Rahman, for the Re- 
Bpondenta. 


JUDGMENT.—This is an application 
for the revision of an order of the District 
Magistrate of Myaungmya, dated the 5th 
` December, 1925, ordering the discharge of 
the two respondents. g 

The petitioner is a.man called Maung 
- Htin Gyaw, and he was represented in 
this Court by Mr. T. F. R. McDonnell. 

By his petition it was asked that the order 
of discharge be Bet aside and the District 
Magistrate diregted to commit the respond- 
ents to the Session for trial upon a charge 
under s. 302 of the Indian Penal Code. 

The proceedings in the case under re- 
vision and a numberof connected cases 


A 
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were called for by an order of this Court 
dated the:6th of January, 1936. * 

The two respondents were represented 
before ny a Patel and Mr, Rahman, 
respectively, and a pselimin int was 
taken by them that this Goat hiss power 
to deal with the application upon the 
ground that it is an application for revision 
of an order of discharge made at the in- 
stance of a private individual. 

Learned Counsel on behalf of the appli- 
cant is privately instructed and does not 
act in any way under the instructions of the 
Public Prosecutor. è 

Bection 417 of the Or. P. O., which gives 
power to the Public Prosecutor to present 
an appeal to the High Court from an Ori- 
ginal or Appellate Order of Acquittal, 
was cited to me, together with s. 493 of the 
same Oode. 

It is to be observed that s. 417 of the 
Cr. P. C. &pplies only to appeals from orders 
of acquittal. Itis perfectly true that by 
8. 493 ot the Or. P. O. it is provided that 
ifa privite person instructs a Pleader to 
prosecute any person in any Court 
Public Prosecutor shall e the es 
cution and Pleader so instructed shall act ' 
therein under his directions. 

It is hardly necessary to point out that 
this is an appeal and not a prosecution 
and I observe that by s. 495 of the Or. P. 
O. any trate may grant permission 
for a prosecution to be conducted by any 
person other than an officer of Police be- 
low arank to be prescribed by the Local 
Goyernment; and, further, that any person 
conducting & prosecution may do so per- 
sonally or bya Pleader. If any permission 
is required from me for the conduct of this 
appeal application by Counsel on behalf 
of the petitioner, I grant such permission. 

It seems to me to be clear, however, that 
such an application as this may be wader- 
taken by this Court at the instance of a 
private individual. 

It is to be observed that the powers given 
by s. 435 and 439 of the Or. P. C. to this 
Oourt are extremely wide. . 

By 8. 435 ofthe Or. P. O. the High Coux 
"may call for and examine the record of 
any proceeding before any inferfor Orimi- 
nal Qourt... ores for the*purpose of 
satisfying iteelf DEUM: TAS as to the cor- 
rectness, legality or propriety of amy find- 
ing, sentence or order recordgd or passe 
*.92299 e . 


Bection 439 of the Or. P?O, says: “In 
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the cage of any proceeding the record of 
which has been galled for by itself or which 
has been*reported for orders, or which 
otherwise come toits knowledge, the High 
Court may, in ita discretion, exercise any 
of the powers conferred on a Oourtof Ap- 
peal byes. 423, 426, 427 and 428 ............ 

Bo far as:I can see, the only fetters upon 
the power of this Court under these two 
sections are that no order shall be made to 
the prejudice ofan accused unless he has 
had an opportunity of being heard, and 
that nothing, shall be deemed to authorise 
this Court to convert a finding of acquittal 
into one of conviction. í 

. Four cases were cited to me by learned 
Counsel for the applicant, and I will short- 
ly deal with them in order of date. 

(i) In the matter of Aurokiam (1).—That 
was a decision of a Bench under the correa- 
ponding s. 297 of the Or. P. C. of 1872. 

That section provided that, where it ap- 
peared to the High Court that there has 
been a material error in any judicial pro- 
ceeding of any Oourt subordinate to it, it 
should pass such judgment, sentence or 
order thereon as it thought fit. It would 


be observed that these words do not ap-. 


pear ins. 439 of the Code of Or. P. C. 

That case wasan &pplieation for the re- 
vision of an order of acquittal. In the 
course of his judgment Innes, Officiating 
Chief Justice, said: “It seems very obvious 
from the language ofs, 287 of the Cr. P. O, 
that the High Court may exercise its powers 
of revision upon information in aeng A 
way received, and consequently upon the 
petition, agin the present case, of a pri- 
vate person occupying the position of a 
complainant in the casein which revision 
is sought........ ... oe 

(ii) Sukho v. Durga Prasad (2).—That was 
also #n acquittal case and was a decision 
of Mr. Justice Straight The head-note 
runs as follows: ‘A private prosecutor can 
move the High Court, in the case of an 
ucquittal, to exercise its powers of revision 
teder a. 297 of Act X of 1872.” 

{iti) Jitan Dusadh v. Domoo Sahu (3) was 
alap an acquittal case, and & Bench decision, 
involving the setting aside, at the instance 
of a privat8 prosecutor, of an order of 
acquittal. 7 : 

(1) 2M, 38; 2 Weir 580; 2 Ind. Jur. 858; 1 Ind. Dec. 
( 


ma) 298 P 
(3) LA 448, Ind. Dec. (x 8.) 854. 
(3) 37 Ind. Oft. 519, 20 O. W. N. 882; 1 P. L. J. 264; 
18 Or, L, J. 151; 2°. L. W, 409, 
d LÀ 
.? 
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(iv) Graham & Co. v. Elsey (4).— That was 
an application made by the complainants in 
the ease to have an order of acquittal of 
the accused considered and set aside. The 
Local Government has refused to order 
an appeal against the acquittal. For, 
Ohief Judge, in his judgmtent said that it 
has been urged that, notwithstanding this 
refusal, "this Üourt has power to consider 
the case in its revisional jurisdiction. This 
is so.” The Court,'however, refused to 


interfere with the order of acquittal upon’ 


the merita of the case. 

I must refer to & case where a contrary 
opinion is expressed. I only do so because 
it is cited in Sohni's Code of Criminal Pro-, 
cedure in several passages, : 

(v) Thandavan v. Perianna (5).—That 
was an application for revision of an order 
ofacquittal. In thejudgment of the Bench- 
the following passage appears: “The pre- 
sent is, however, the case ofa private pro- 
secutor seeking to put tlie Court in motion 
to revise an acquittal deliberately arrived 
at by the Sessions Judge concurring with 
the Assersors. An appeal against an acquit- 
tal by way of revision is, in our opinion, 
not contemplated by the Oode, and it 


should, we think, on publie grounds, be’ 


discouraged,” 
It will be readily seen that this pro- 


nouncement is equivocal, and I attach no: 


importance to it. There is abundant au- 
thority in favour of the proposition contend- 
ed for by- the applicant, and I need only 
refer to two cases noted at page 963 of the 
lith Edition of Sohoni's Code of Criminal 
Procedure, vtz.— 4 
(i) ln Rakhal Das Roy v. Kailash Banu 
(6) Jenkins, Ohief Judge, made an order 
forrevision of an acquittal at the instance 
of a private prosecutor ; and 
(ti) In Protab Singh v. Khan Mahom 
(7) an order was made.for the’ revision of 
an order of discharge, apparently at the 
instance of a private prosecutor. 


" 


This is an important case and a large 
number of authorities upon the point were 
examined in the judgment. 

It seems to me that it is unquestionable 
that the preponderance of authority’ is 


(4) 32 Ind Oas 683; 9 Bur. L, T. 47, 17 Or L.J. 91;: 
&L. B.R 358 


14 M. 303; 2 Weir 571, 5 Ind. Deo. (xN. 8) 253. — 
5 Ind. Cas 721; l1 O. L J. 118; Hl Cr. L J. 


( 

8 

213. ; 
ue Ind Cas. 881; 13 O. W. N. 1221; 36 O. 994, 10 

Or. L. J, 385; 11. O. L, J. 1§0 & 3L `... 


4 
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in favour of the proposition that this 
. Court may revise orders of acquittal at 
the instanc’ of a private prosecutor. It 
‘seems to me that, in the case of ‘orders of 
discharge, this Court must possess no lesa 
powers. An order of discharge is not a 


final order, .andethe offence against an ac-- 


cused person who has been discharged may 

„be further inquired into by a Magistrate 

‘upon further evidence if it be forthcoming. 

.l have no doubt, therefore, that this Court 

'has full power to revise an order of dis- 

_chargeat the instance ofa private prosecutor. 

It was suggested to me that such a power 
would work injustice to accused persons 

.upon the ground of persecution and want 
of finality. I need hardly point out that 
this Oourt, in considering whether to inter- 
fere or not, is bound to have regard to beth 
these matters, and, in the event of its com- 

_ing to aconclusion that the proceedings were 
taken with a view to furthering either of 
these objecta to the exclusion of other 
matters proper for it to consider, this Court 
would refuse such an application. 

' No appeal lies against an order of dis- 
charge, and it seems to me that it would be 
uhjust to deny to aprivate prosecutor the 
right to have an order of discharge revised, 
where such order has been.made impro- 


perly. 


The next question I must ask'myself is— | 


.. Upon what grounds does this Oourt act 
_in süch cases? ` 

. In considering this question it seems to 
' me-necessary first to consider what are the 
„principles to be applied by Magistrates 
.in these cases, The sections of the Or, 
`P. O. which deal with the matter are 
sé. 209°and 210, The material portions 
‘of these sections are as follows :— f 

' '“Section 209.—(1) When the evidence 
"referred toin s. 208, sub-ss. (1) and (3), 
“hás been taken, and, he ‘has (if neces- 
° Bary) examined the accused for the pur- 
pose’ of enabling him to erplain any 


_circumstances appearing in the evidence .. 


“against him, such Magistrate shall, if he 
: finds that there are not sufficient grounds 
‘for committing the accused person for 
, trial, record his reasons and discharge him, 


,8uch person should be tried before himself 


orsome other Magistrate, in which case he | 


shall proceed afcordingly. (2) Nothing in 
.thia section shall bs deemed to prevent a 
, Magistrate from discharging the accused at 
any previous stage of the case if, for reasons 


| MAUNG HTIN GYAW 9, MAUNG Po SBiH, 


“to discharge the accused if 
` untrustworthy.” 


i “1021 
to be recorded by such Magistrate, he con- 
siders the charge to be groundless,” 
“Section 210 —(1) When, uponguch evi- 
dence being taken and such examination 


. E: any) being made, the Magistrate is satis- 


ed that there are sufficient grounds for 
committing the accused for trial he shall 
frame a charge under his hand declaring 
with what offence the accused is charged." 

It is to be obseved that in the event ofa 
Magistrate finding that there are not suffi- 
cient grounds for committal, he is bound 
to discharge. A mass of authority dealing 
with the duty of a Magistrate in such cages 


has been quoted before me, and I will 


endeavour to deal with some of those 
Eyes on by the learned Advooates on je 
gides, E 

It must, however, be observed that 
every case must be deoided upon its own 
particular facts, and it would be unwise 
even ifit were possible, to lay down any 
cen rule to govern all cases. : 

or convenience I will examine the cases 

decided in each High Court of i - 
daro ess m ip of date. a 

abad: In In re the Petition of Ka] 
Singh (8).—This was a case A aed 
upon by the respondents and the head-note 
accurately states the effect of tho judgment 
of Mr. Justice Blair. It is as follows : 

A Magistrate inquiring into a case triable 
by the Court of Session is not bound to 
commit simply because the evidence.forthe 
prosecution, if believed, discloses a Case 
against the accused, but he is competent? to 
consider the reliability of such evidence and 
he finds it 


' Fattu v. Fatiu(9).—Part of the head-noj 

: “A Magistrate ought rather oleae 
the decision thereof (i. e., question. of 
discharge or committal) to tho Court: of 
Session than to make an order of*' dis- 
charge because, in his opinion, the accused 
ou ht to have the benefit of the doubt." 
$ his WAS & Bench case and Knox, J, said: 
Again and again in the course of what 
this Magistrate, too, terms 'a judgment, he 


- placed. on record words which sh : 
) : : throughout he waa not considering ps 
` unless’ it appears to the Magistrate that - Srety 


whether or not there wera sufficient: 
for committing the accused efdr tal Ro 
was not applying his mind really as ty whe- 
8) 21 A. 385; A. W. N. | ct 
Jo A. W.N. (1889) 61; 9 Ind. Dee.. {x 8) 


(8) 28 A. 564; A. W. N. (1901) 125; 19A. Le 
1 Or. L. J. 816, (1901) 120; 1*4. LJ, 299; 
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ther there was or was not sufficient evidence 
or reasongble ground of suspicion. He 
was taking upon himself the functions of 
determining whether the accused was inno- 
cent or guil i " 

The latter ode whs much relied upon by 


ee ee 


the applicant on whose behalf it was con-. 


tended that the Magistrate had adopted a 
precisely similar attitude in the present 


case. 

Hait Ram v. Ganga Sahai (19) —Mr. Jus- 
tice Knox here said that the Magistrate had 
criticised the evidence with minuteness and 
that this was wrong. 

This cade was also relied upon by the 
applicant, 

Muhammad Abdul Hadi v. Baldeo Sahat 
(11).—This was a Single Judge decision re- 
lied upon by the respondent and the follow- 
ing p was quoted:— 

‘Tf the Magistrate after hearing the 
defence witnesses comes to the conclusion 
that their evidence rebuts that produced 
for the prosecution or renders it so incredi- 
ble or unreliable that a conviction will not 
follow, he may act upon hie opinion and 
pase an order of discharge." 

I would point out that this case seems of 
little value so far as the respondents are 
concerned. So far from approving the 
evidence of the respondents the Magistrate 
rejected it. a 2 

Bombay: Queen-Himpreas v. Namdev Sat- 
vaji (12).— The applicant relies on two dicta 
of West, J. He said: “What are 'sufü- 
cient’ grounds for committing’ is not in any 
way defined, but it is manifest that they 
are not identical with grounds for convict- 
ing” and also “The Magistrate ought to 


commit when the evidence is enough to put, 


the party on Ate trial,” 

‘Emperor v. Varjivandas (13).—In this 
case Mr. Justice Crowe said at page 89* of 
the'*report: “The weighing of their testi- 
monies with regard.to improbabilities and 
apparent discrepancies is more properly a 
function of the Court having jurisdiction to 
try the case... essen It is his duty to 
commit when the evidence for the prosecu- 
tion is sufficient to make out a prima facie 


ease against the accused, and’ he exercises a 
(10) 46 dnd. Ons. 290; 40 A. 615; 16 A. L.J. 488; 19 


Or. L. J. 708. , 
(11) 63 Ind. «Des. 83; 44 A. 57: 3 U. P d 


184; 33 Or. L. J. 703; 10 A. L. J. 831; A. L R. 
AIL. 188. dp 
p 73; 6 Ind. Deo. (N, &) 244. 

; 4 Bom. L. R. 179. 





Ys) 9: 9: 


“#Pago 


„° MAUNG HTIN GYAW v. MAUNG Bo BRÍN. 


-the judgment this passage appears: 
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wrong discretion if he takes upon himself 
to discharge an accused in the face of evi- 
dence which might justify a aonviction." ° 

Calcutta: Harbans Singh v. Fakir Das 
(14)—A Bench case and in the course A 
4t e 
(the Sessions Judge who had set aside an 
order of discharge) seems tó think that 
where there is any evidence at all regarding 
the commitment of an offence triable by the _ 
Court of Session, itis not for the Magis- 
trate to consider whether that evidence is 
reliable or worthy of credit, but that the 
Magistrate is bound to commit the case so 
as to leave the matter for determination by 
a Superior Court. No doubt, the Magistrate 
in taking upon himself to determine the 
value of evidence assumes a great responsi- 
bility, but it seems to us that it is a respon- 
sibility imposed upon him by the law.” Later, 
I find that the Oourt was of opinion that 
among the considerations proper to consider 
is whether it is probable that & conviction 
would be arrived at. 

This case clearly conflicts with the pre- 
vious case I have referred to and also with 
the following case: 

Sheobux Ram v. Emperor (15).—In this 
case, Harrington, J., said at page 839*: “If 
the evidence is such that a d 'udgs would 
have been bound to rule that there was no 
evidence on which & Jury could conviot, 
then a committal ought not to be made. If 
there was any evidence which called for an 
answer, however great the preponderance 
in favour of the prisoner might be—then 
the committal was proper." 

It is to be observed that this was an 
appeal against an order of committal. By 
s. 2550 of the Or. P. O. -such an order may 
only be quashed by this Court upon a 

oint of law, and such an order could not 


.be quashed upon the ground ‘that the evi- 


dece was insufficient or incredible. Differ- 
ent considerations, therefore, apply, and the 
opinion of Harrington, J., should be read 
in the light of these considerations. 
Madras: National Bank of India Ltd. w. 
Kothandarama Chetti (16).—1n this case, 
the Court expressed the opinionin the 
course of a lengthy judgment that “a Magis- 
trate need not make an order of committal 
when the evidence adduced for the prose- 
cution is'clearly insufficient to justify the 
470.W.N "7. . 
m . W. N. 889; 3 Or. L. 9. 534. 

1 d, 189; 14 M L. T. 200; (1913) M, W, 
N. 118; 14 Or. L. J. 529. 

*Page ol BO. W. N.—[Hd.] 


. 


' 
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evidences is clearly untrustworthy," and 
later “it is*his duty to be satisfied whether 
there are fair grounds for concluding that 
the accused is guilty so far as appears 
from the evidence put before the Court." 

In re Damagpa Pillai (17).—In the course 
ofan order passed by Mr. dustice Sadasiva 
Aiyar approving Inre Bat Parvati (18) he 
said: “Ifthe evidence tendered for the'prose- 
cution appears to the Magistrate to be total- 
ly unworthy of credit he is entitled to dis- 
charge the accused”; and later he approved 
of the opinion expressed by Bakewell, J., in 
National Bank of India Ltd. v. Kothanda- 
rama Chetti (16) above referred to, when 
he said: "Ido notthink that it is possible 
to fix positively the limits within which 
the Magistrate should exercise his dissre- 
tion and prefer to expresa the rule negative- 
ly by saying that he must notin any way 
encroach uponthe functions of a Jury.” 

In re Ponniah Tirumalt Vandaya (19).— 
The head-note * is: "All that a Committing 
Magistrate dealing with a case has to do... 
Po is to see ifa prima facie cage has been 
made out, but he is not precluded from 
drawing reasonable inferences from facts 
deposed. to by the prosecution witnesses 
where more than one inference can be 
drawn and to discharge the accused where 
the evidence is unworthy of credit.” And 
at the end of the judgment I find the fol- 
lowing:—"What the Oourt has to see is 
whether the evidence is such as to render 
the case afit one for the Jury to decide 
between the conflicting probabilities or 
whether it clearly points to there being no 

ima facie case for the accused to meet. 

arriving at a decision the Oommitting 
Magistrate must have discretion and power 
to weigh the evidence.” : 

The views expressed in these three Madras 
cases seem to be consistent, and also to 
conform to principles of good sense. They 
appear to me to lay. down correct rules 
for the guidance of Magistrates in these 
cases. 

The question in every case seems to me 
to be as to the amount of discretion which 
may be exercised by a Magistrate in 
considering the evidence called petore him, 

(17) 23 Ind. Oas. 741; 15 Or L. J. 373 

18) 8 Ind Oes. 631; 12 Bom. L. R. 923, 35 B. 163; 
11 Or. L. J. 692. , 

(19) 65 Ind. Oas, 903; 42 M. L. J. 49; 23 Or. L, J. 209; 


A.L R. 1022 Mad 43; 16 L. W. 460; (1922) M. W. N. 
15: 30 M. L. T. 73. 


* Head-note of 48 M, L. J, 49—[E4.] : 
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conviction of the accused or the prosecution , 
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It wascontended by the applicant that a 
Magisirate ia bound to cgmmit unless he. 
properly comes to the conclusmn that the 
evidence is so impossible, or so radically 
improbable, that he is baund to disregard 
it. : 

There appears to me to be no authori- 
tative reported decision which goes as far 
as this. . 

By the respondents, on the other hand, it 
was suggested that a Magistrate has a far 
wider discretion and may weigh the evi- 
dence, consider the probabilities and com- 
mit or discharge in accordance with his 
views as to the value of such evidence. 

It is impossible to lay down any general 
rule or rules which must be applied in 
every case and it is extremely difficult to 
arrive at a formula which will be of assist- 
ance in all circumstances. But the general 
result of the cases I have referred to, and 
a large number of others [among them 
being Crown v. Naga Po Nyan (20), Tambi 
v. Emperor CD and Mahomed Moidin v. 
Emperor (22)| considered by me, may be 
expressed shortly as follows:— 

(1) That a Magistrate is competent to 
consider the credibility and weigh the prob- 
abilities of the evidence. 

That this is so appears to me to be clearly 
and reasonably contemplated by the Statute; 
for, unless he has some such discretion aa 
this, his duty will only be to record the 
evidence and commit every accused person 
for trial. 

(ii) In this consideration his discretion ia 
limited 


In a matter of reasonable doubt, he must 
not rely upon his own opinion; in fact, he 
must not encroach upon the functions of a 
Court of trial. i 

(iii) Furthermore, he must keep before 

im the question whether there are fair 
grounds for concluding that ¢he accused is 
guilty upon the evidence. In other words, 
where there isa prima facie case, upon evi- 
dence reasonably credible by a Court of 
trial, he should commit. 

In all cases where a Magistrate. discharges 
or commits, he should give his reasons or 
so doing, and it will be proper to consider 
these reasons when deciding Whether he 
has exercised his discretion pofrectly. 


or da dud cee bid 21, B : 
1) 4 ; 2L. B. R. 8; 19 Qr fj 
Wa 12 aana M 
; 1 R. 526 & p.531; 25 Or. L, 
blr T OM Rone DAE epos ee et En 
* . 
* . 
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, Ihave endeavoured to deal generally with 
the position of Magistrates i in these cases; 
it is now peceasary to'say whether the: Dis 
-trict Magistrate in the present case Haas 'pro- 
,perly exercised hjs digcretion. 

The evidence in the present case was 
gone into both for the.prosecution. and: for 
„the defence at very great length. In view 
of the decision I have come to upon the 
“whole of-the matter I do not propose to deal 
with that evidence at all. It seems to me 
_that were I to do so the.hearing of thecase 
“before the Court of trial might be-prejudi- 
,ced: It wi]l pe sufficient for me to say that 
a ‘man ealled, U Po, Thet died under suspici- 
-ous. circumstances and the applicant, Htin 
,Gyaw, charges the respondents with having 
“poisoned. him. Counter-charges of asimilar 
eu are made by, the respondents against 

applicant. 

; With regard to the decision of the jeune 
“ed District Magistrate he wrote a detailed 
;judgment in the course. of which he re- 
‘viewed the evidence in great detail. He 
rrejected that called on. behalf of the ap- 
plicant but he appears to have had no 
(doubt at all that the evidence for the pro- 
‘secution could , not be accepted by him, I 
"propose to say no more than this, that, in 
iny.opinion, he has- gone too far. He seems 
.to, have usurped the functions’ of a Court 
‘Of, trial and took upom himself to reject 
the evidence as to the truth or falsity of 
“which it..seems to-me. impossible to. ny 
that there can be no reasonable doubt. : 

‘There was at least a prima facie case. and, 
"therefore, in my view suiiaient ground for 
¿commit 
c; The matter, ‘however, ‘does Bob; reat here 

. far as the evidence) is, concerned.. 1 
observe that the District Magistrate himself 
edid not hear the evidence: of the two opii 
.cipal witnesses for, the progecution., 
inén gave their evidence before the .Special 
"Power. Magistrate of Myaungmya. ~. This 
‘Magistrate was transferred, and: an -order 
was made by:this Court, that the hearing 
"of the case * should be withdrawn froth his 
, Successor acd that further enquiry.should 
“bg ‘held. by the District Magistrate. That 
eng 80, | am of opinion that , the District 
Magistrate ought to.have been most reluct- 
“ant totakethe responsibility. of rejecting 
the evidence of which the. record only was 
before him. 

"Ong further ‘important måttet ` rémains 
` to be cansiderad. I observe that in con- 
"gldering the evidence of the two moet im- 
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portant witnesses tendered - on ' behalf of 
the prosecution, the learnéd Magistrate 
compared their evidence 'as gfven befo 
him’ with their previous: statémenté ma 
‘before: the Detective ‘Inspector and also it 
an inquest. I am unable to underst 
how he came to take thab cowrse.s Bo’ far as 
„the statements “to Police Officers are cori- 
cerned they canot be used for any purpose 
at'any inquiry or ttial in respect ‘of any 
offence under investigatio: at the time 


(Bee 8. 
: 162 of the Or. P. 0.). 
| It was suggested on behalf ot the rè- 
rpondents that the provisions of s. 165 of 
the Evidence Act justify such & course.’ ‘I 
cannot agree. That. section empowers ‘a 
Judga. in order to obtain proper proof’, of 


- relevant ‘facts to ask any question or ordér 


production of any document. ‘’ Ft cannot 
“be said that proper proof was obtained 
when thé matters I have reférred to were 
not and could not have been proved ac- 
cording to the law of evidence relating to 
statements to Police Officers." ~ 

With regard to the statements made by 
witnesses at the previous inquest, these, no 
-doubt, could have been put “to them by 
way of-cross-examination, ahd’ if they had 
admitted ‘those statéments it would, no 
doubt, have been’ ul and' proper to coni- 
pare them-with their évidence*in* the ' casó. 
-On the other'hand, if they had denied their 
former ‘statements, proof’ of those state- 
ments ' would: have ^ been permissible" 'Dy 
reason of the- provisions of 8. ib" of: the 
"Evidence: Act. .THis- wag not: done.” Xe 
‘steps of this kind seem to have been taken 
The previous statements séem to have bé 
‘considered’ by: thé District Magistrate `H 
‘they .do.not even sem to h&ve béen referre 
to in the course of the evidehée in thé x 

Two ‘serious ‘irregularities; therdfore 
(deam to me .'tó' have’, takéh place. 2y 
attention: was: called to, á' 'casb reportét as 
Chinnasami Naidu’ y.' Vebriah: Maid? (93). 
‘In that ease the quebtidd was whethér'an 
order of discharge could be interféftd 
“with by a High Odurt, ánd, in “the corse 
‘of the judgment, I ‘find: these ‘ worda“ “Tt 
would have been otherwise ‘if the Magik- 
.trate had ignored or! contravened gh “éx- 
press section or bome vont ther provision of 
law” as ‘in the case reported. as Charoobalu 
 Dabeerv. Barendra Nath Mofumdar (24) end 


2 Weir $55. 
a 


t 
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it appears that the Presidency Magistrate 
dismissed & complaint on report of the 
Police, but hedidso without examining 
the complainant. There was, therefore, & 
Serious error in the procedure and it was 
because of this serious error on the part of 
the Presidency Magistrate that the High 
Oourt* of Oalcutta ordered further enquiry 
to be made. It does sem tome, therefore, 
that, for the reasons I have stated, strong 
rounds exist for interference by this 
Oourt in the present case. 

A point was raised on behalf of the 
second respondent and it was suggested 
that certain evidence could not be accepted, 
and that if not accepted there was no evi- 
dence remaining upon which he ought to 
have been committed. Forthe reasons I 
have given, I do not propose to discuss 
that evidence nor to say. more than that 
it seems to me there was sufficient eyi- 
dence capable of being reasonably believed 


for consideration of the Court oftrial for ` 


the committal of both the respondents. 

Upon the whole matter I have no doubt— 

(a) that upon the evidence there were 
sufficient grounds for committal; 

(b) that there were irregalarities in the 
course of the enquiry. 

That being so, in the interests of jus- 
tice, the matter must be further eng 
into. I, therefore, set aside the order, of 
discharge and direct that the respondents 
be committed for trial by the Sessions 
Court of Myaungmya upon the evidence 
recorded 1n, Criminal Regular No. 4 of 1935 
,of the District Magistrates. Court of My- 


.Mungmya, ; 
s. K, Order set aside, 


MADRAS HIGH COURT. 
Oki MINAL Miscatuanzous Purition No. 348 
or 1925. 
August 3, 1920. 
Present: .—Mr, Justice Jackson. 
BOLLA VENKATA REDDY AND oTHBR8— 
A€OUSAaD—PHTITIONBES ` ` 


versus 
GADI LINGA REDDY—Oo MPLAINANT— 
. RESPONDENT. 

Oriminal irial—Stay of procesdings pending siwil 
suit —Complaint suppressing facts to «vade provisions 
of s. 195, Or. P. O —Speedy 

In certain proceedings 


09 


kiki kisnhM v. bord RAM. ‘ 


under & 145, Qr, P, O, the. 
} 
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petitioner Was found to be in posseselon on the strength 
ofa sale-deed. The respondent filed a suit to declare 
that the deed was a forgery and, during the pandency 
of it, filed also a complaint dgainst the petitioner 
alleging that he was ty of. an offence under 
s. 474, Indian Penal e, Büupprebsing the further 
fact that the document was actually used in Court, a 
cyroumstance that would h&ve attracted the provisions 
of s 195, Or. P. O., as to sanction which not bean 

ted. Onan application by the petitionar to the 

criminal proceedings d 


h Oourt for stay of the ur- 
ing, pendeney of the civil suit: 
eld, that the criminal prooeedings ought not to 


be stayed, but m under the circumstances, be dis- 
posed of without delay. 

'Petition praying that in the circum- 
stances stated in the affidavit filed herewith 
the High Court will be pleased to issue an 


. order directing stay of trial of C. C. No 52 


of 1925 on the file of the Court of the 
Stationary Sub-Magistrate, Guntur, pend- 
ing disposal of 0. 8. No. 76 of 1925, on the 
file of the Oourt of the Principal District 
Munsif, Guntur. , 

Mr, K. Krishnasami Iyengar, for the Peti- : 
tioners. 

Mr. M. 4. Manickavelu, for the Respond- 
ent. . SN sh 
ORDER,-—I see no reason’ to stay the 
criminal proceedings. Apparently, having 
failed to get ction, the respondent is 
attempting to evade the provision of s. 195, 
Cr. P O. by presenting a complaint which 
stops short of the full story. It does not 
make clear, whatis admitted before me, 
that the intention to use contemplated in 
B. 474 ofthe Indian Penal Code fructifled 
into an actual use, which attracts the pro- 
visions of 8. 195 of the Or. P. C. 

‘Such a complaint ia best disposed of 
without delay. “The petition is dismissed, 

Y, N. Y. D Petition dismiss, 


Wedharan 


LAHORE HIGH COURT, ° 
URI MINAL APPHAL No. 31 or 1924, 
. April 25, 1924, 
Present:—Sir Shadi Lal, Kr., Obief Justice. 
HARI KISHEN—Aocosap—Patitioner 
versus : 
POLO RAM—CoMPLAINANT— RB£PON R^, 
Or. P. C. (Act V of. 1898), s 586—Transfer of case— 
Issuing warrants again woman, whether 
ground for 


e 
ee NA deding dis inus of & war. 
rani t a pardamashia lad wig d for 
the transfer of a case from the Qourt of the istrata 
making the ordar to some othe uri e 
Petition for transfer olehe cage from. the 
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Court of ‘the Magistrate, First Clase, 
Kharar,.  Distrig. Ambala, to that of the 
_ Bub Divisional Magistrate at Rupar, Dis- 
„trict Ambala. ' 

Mr: Sagar Chand, for. the: Pelitioner. 

Mr. R. ‘C. Soni, fot thé Respondent. 

~” ORDER. —Thà. proceedings of the 
Marang Magistrate haye been. dilatory, 
and his order for issuing a warrant against 

the 'accdeed’s ‘ wifé, ‘who. ig, 8 pardanashin 
lady: was'wholly improper: 

: Both. the complainant and the accused 
reside at Rupar, and it is’ desirable that the 
| ease should be tried by a stipendiary Magis- 
«trate at that place: 
«thé case from the Court ‘of the Honorary 
^ Magistrate;at Kharar. to. that of the Bub- 
Divisional" Magistrate. at Rupar, but this 
. order is made,on the.distinct understatiding ' 
‘that the accused will not ask for a trial de 
4 novo and-that the-evidence already record- 


. ed by the Honorary Magistrate shall con-' 


. tinue to be the evidence in tlie case, - 
ZK : Appeal accepted. 


Ld 


won 
ay 


m 


Yn de UB ETIN 
C TTE t Seng te. op orci 


“ RANGOON: HIGH’ COURT. 
“crn RHylsroN No. 1192-B or-1926. 
November 23, 1928. 
! Present:—Mr.J ustice’Maung Ba. 
MAUNG. PO: NYEN [—APPBLIANT | 


v 

HAKA, SIN GH inp Ta Rm 
aes P.-O. (Act V of, 1898), ss. 206, $42—Attendance 
Basuki dispensed with—Hramination of accused— 


Where s the attendance of an accused- person has 
been dispensed with under-a. 205 of the oz P. O, the 
accused can leave it to his or her Pleader to. make a 
atatement under a. 342 of the Code and it is not neces- 
‘sary to compel the attendance of the accused for the 


. e purpose of examination under that section. 


Oriminal. revision’ being review of the 
order-of the Fourth Additional Magistrate, 
Ma-ubin, in Criminal Regular, Trial No. 48 ' 
011920. > : 

,, Mr? E. "Maung, for thé Respbndente; 
. JUDGMENT.-—This . reference . was 
me by. pA District Magistrate, Ma-ubin, 
a case’ where two" pardah women" were 
ELA "beíóxe the Fourth. desine! 
_ Magistrate, . Ma-ubin, kt 

akt n. ‘pommencement’ ot the tial the 
“Jeatndd outs düitienal Magistrate-under 
the provis B. 2057 Ot: P. O.,!diápehsed 
with their renal 


‘Aloka po nYktw v. Hama erxdg. 


l accordingly transfer 


attendance . and per- 


tao 1.0. 1924) 


mitted them to appear by Pleader: Hut 
when the time arrived’ for their examina- 
‘tion under s. 342 he was apparently of the 
opinion that hé had no longer ‘any power 
to dispense with their personal appearance 
‘and that’ they should appear in person. 
He called upon the Pleader tg show him - 
the law if his view was not correct. The 
"Pleader does notappear to have done so. 
Attempts were, however, made unsuccess- 
fully to get the case transferred’ to 
‘another Magistrate. ‘The Magistrate then 
insisted upon .the women appearing in 
person and even issued a ‘bailable’ war- 
rant agdinst one of them. ' Consequently, 
(hey made an apene o n to the District 
Magistrate to revise tbe" agiétrate’s order. 
Thé ' learned © District “Magisttate was’ of 
opinion that the Magistrate's view was in- 
cortect and that the personal ‘attendance 
of the women should not ‘be insisted upon. 

‘lagree with the learned: District Magis- 
“trate.” The women éduld be permitted to 
answer the' examination’ "through ‘their 
"Pleader. Section 342 haá fo' rhy mind been 
enacted’ to ‘safeguard. thé: ‘interests: of ac- 
. cused persons. The’ Legislature 'contem- 
"plates that ‘they: should ‘always get an 
opportunity of explaining’any circumstances 
that máy appear against them. Sog duty 
.has ‘been "imposed ‘upon ‘Oriminel’ Courts 
to'examine the hecused. Af the same time : 
it must be 'remembéred'th&t the accused 
is not bound to make a statement. "He is 
"at'liberty to refuge to make any statement. 
“Bo there should be-no objectibn to:'allow- 


` ing the “women: tó leavedt to their Pleader 


to make such .statements, if any, on prid 
'behalfi^ This would not in any way 
judice them. Under subs, (2) of s. 266. the 
Oourt need not requirethem to appear in 
person to hear judgment delivered except 
where the judgment would be one of con- 
viction »accompanied by a sentence of 
imprisonment. So it would seem, that the 
benefit of 6. 205 might béexterided through- 
out’ the trial except in the particular case 
above mentioned. ` ! 

The proceédings will now be returned 
with the above remarkei” -© ; 
Z.K, à a BAN 
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ALLAHABAD HIGH COURT. 
ORidIMAL Rarausnoa No 472 oF 1926. 
-Novémber 23, 1926. 

‘Present :—Mr. Justice Kendall. 
GOVIND- AND eTEBRS—À OOGUBSRD 

© e: e APPLICANTS 

VETEUS e 

-EMPEROR rBRorog SHYAM-LAL— 
r ‘Opposita PARTI. 

` Criminal trial—Warrant éase—T' rial, whether -can 
B converted into summons  case—Legaluy of of trial. 

Once a trial has begun'aodórdirg'to the provisions , 

rolating to ths trial wi warrant cases, it is not-open to 


"hé te to'alter thet section’and +o conviot! the 
Educ ocu as in a Bummons 
Mhare the Miügistrate ddo ‘stich a`tcouras the 
“pal F ‘altogether ritiatêd'a the conviction’ cannot 


eo riminal Refereneeade by: the-Addi- . 
tional Sessions Judge, ‘Cawnpofe «at Banda, 
" dated the uthvof Jaly, 19:6. 
"Meaars. Majid "Adi and : Fe. N.:Shukla}for 
. “the Applicants. 
/ “The ‘AsHiatant Government Advocate, ‘for - 
e Crown. 
` «JUDGMENT: —This is d Reférence dic 
“the learned ^Additiorin] Sessions «Judge. of : 
awhpore ‘at ‘Banda, “recommending ‘that 
the éonviction of the applicants be set abide. 


AMAR NETHiT, CEMPRROS. . 
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' to the Magistrate to-alter the section and 
to convict the accused without framing a 
charge. d 
-It is: open.to me to order a" re-trial; but” 
in 'the ':cireumstagees „reported .I do not 
think that :-this:course: is necesshry. The 
‘learned Judge?^has pointed out that the 
‘evidence for “the prosecution is anything 
` but “satisfactory, that ont df the four wit- 
“nesses produced by'the complainant Far- 
meshwar -has been disbelieved by :the 
"Magistrate, and !Deota -Din -and Mahadeo 
‘were ‘not named in the original complaint. 
Seeing that; according to the: complainant's 
story, the complainant'wal arrested and 
‘confined+in.Deota Din's-shop, it is incon- 
"^ céivable: that, ; if. Deota. Din. had.been pre- 
"egent? he should not have been. named..The 
Magistrate himself. believed that the.com- 
.plamant im.his:evidenoe had grossly ex- 
^ aggerated..the caseagainst.the- accused and 
cthatrhe-had-lied in. respect-of the sum of 
“Re, 125: 0f “which he -saya:he; had been, pob- 
DE : Much ofthe: ewidence for the,defence 
“appears to have been upjustifiably .dis- 
A kaag by the Magistrate. .I.have,my- 
self: examined «the. register of -the Raipur 
Jail eontaining. an entry to - show. that 
' Govind, one: of .the complainants, visited 


"(Thé applicanta-in:£he Judge's Court. were that Jail on. the .date of the. alleged :-oecur- 

. ‘three ‘in-number: Govind, Bodhi and Tatar. ‘rence; viz., September, 15. .There.are many 
' One Shy&m Lal lodged a-complaint- against entries.in this -register, ‘both. before and ' 
“themvunder ssr 342- and/392 of the ‘indian ‘after the one in. question. and. there is 
"Penal Oode; and: the-Mágistrate. proceeded son the face of it nothing’to.show that this 
^B&galüst them 'under-8.:342 :of' the Indian ` Bntry “was” false, : In , these: . circumstances, 
: Penal Cede, - but after: xeeording: he -evi- sandi ini view of. the fact :.that.the case. is 

" «dence dor tha prosecution! he: came tothe -avery-petty: one, I do “not think that-any 
"oofdlusion that: the offencé^was not. under -cuseful.result ‘would: be attained by order- 
“thatsection but under-s. 341 of the-Indian. ing: & re-trial of the case. Under tha pre- 
- Renal Code, + He;:therefore, refrained ‘from ‘visions: of a. 439, read. with s. 423, .Or. P. 

“~ framihg achargojand preceeded to complete - : O,, I accept the. Reference, set. aside the 
‘the hearing as if the càse' had been a -eum- : -convietionSeof-the three. .applieants .and 
“mong vase ‘and not-a^Warrant-dase. ."The : the? sentences- of fine. passed against.them. 
"result waa’ that the accused. had no oppor--? The fine,.if.paid,-will.be ,refunded. . Let 
; tunity -of"resummoning ‘the .proseeution -the'papere-be: returned. 
“witnesses 'for- cross-exathination: after-the .+ Ñ x. “Convictions set aside, 
` charge. - ‘Fhe’: earned: Judge has. pointed E 
‘out thatthis proceeding: of -the:«M&gistrate . h 
"was inrêgular, and has referred in particular g 

hs Dae MEDIEN céfifained in: Ganga Saran + Ouiutnas Revision Paron No. 151 

r. (1), - Ttisy admitted *by»'the «OP 1936. i 

tne ‘Assistant ' -Government Advocate, ; “December. 18, 19 

Kn ‘has appeared tő Oppose .the referehoe, . 'Present: —Mr, Justidy p». Lal. 
that the Provecdifigs ofthe Magistrate were Dp’ AMAR ‘NATH Acovew>—Parrtionia 


‘ag og -ant =. that, when once the- trial 
wina ahi do Mie provisions "RMPEHOR RaspodpxxT. . 


E was not e A . 
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Where a Court pro to order a, prosecution 
under s. 476 ofthe Cr. P. O.'on the evidence of wit- 
nesses whom the eceused has hed no opportunity to 
oruss-examule and whose evidence has not been i 
it should not pass an order without giving notice to 


the accused n apnd giying him an opportunity to 
s Sheet LA cans mado Cosine bien. Lp. 1020 col ti 
Petition, under a. 439 of the Cr. P. O., fer 
revision of the order of the Seasions Judge, 
Multan, dated the 31st August, 1920, con- 
firming that of the District Magistrate, 
. Multan, dated the 13th August, 19526. f 
: Mr; Mukand Lal Puri, for the Petitioner. 
Mr. Dev Raj Sawhney, for the Government 
Advocate, for the Respondent. 


~ JUDGMENT.- These are two petitions 
before me arising from the eame proceed- 
ing, one is under s. 439 of the Cr. P. C. 
for revision of the crder of the District 
Magistrate of Multan unders. 470 of the 
‘Or. P. C. making a complaint against the 
petitioner &nd the other under s. 520 of 
‘the Or. P.O. for transfer of the criminal 
case started against the petitioner in pur- 
'guance ofthe complaint made by the Dis- 
triot Magistrate from the District of Multan 
to some other District. 

In view of my decision on the first of 
these petitions it will not be necessary to 
pasa any orders on the second. The tacts 

"of the.case appear to be asfollowa:— > 

On ‘the 30th August, 1926, Sidhu Ram 
and Manghu Ram father and son, filed a 
complaint in the Court of tbe District 
Magistrate of Multan, under .s. 323/504 of 
the Indian Penal Code, against Dr. Gian 
Bingh, Medical Officer of Health, Multan. 

' It was alleged that about 8 in the morning 
the accused beat Manghu Ram complain- 
* Ant and abused his father Sidhu Ram. A 
prayer wes added thatowing to the official 
positidn of the accused the case be not 
gent to any of the Honorary Magistrates 
but to a Btipendiary ‘Magistrate. A cer- 
'tificafe purpo:ting to be signed by Dr. 
Amar Nath Kapur, a private Aural 
Practitioner of Multan, was: attached with 


the complaint. This certificate mentioned. 


the fact of the Doctor having examined 
Manghu Ram and having found bruises on 
his person, Both the complainants went 
to the house of the District Magistrate 
and pres&nted the complaint there, The 
latter recorflefl the statement of Sidhu Ram, 
„Bent the complain? for enquiry under, B. 
202, Gr. P O,to the President of the Muni- 
cipal Oomigttee and failing him, to the 
Vice-P«esBidente ‘he 2ith ot August, 1920, 
wap xed for the report, Immediately after- 
* . 


vy me- ° 
e 


iwak Nata 7. HMBHROB. 


[99 t d. 1957]. 


wards it appears that the District Magis- 
trate examined the person of Manghu Ram 
and failed to notice any ises. He, 
therefore, called Dr. Mehta and had the 
boy examined by him. The Doctor also 
failed to notice any bruises and made a 
statement to that effect which was record- 
ed. Thereupoa the learned District i 
trate dismissed the complaint and recorded 
an order directing that a complaint under 
8. 193 of the Indian Penal Code be made - 
against Dr. Amar Nath Kapur. A com- 
peur was accordingly flled by the Publio 

rosecutor in the Court of Mr. Meehan, & 
Magistrate of the First Class. 

From the explanation of the District 
Magistrate it appears that when Dr. Mehta 
examined Manghu Ram the petitioner was 
also present. There is no mention of this 
fact on the judicial record and it does not 
appear that the petitioner was asked to 
explain the absence of the injuries on the 
person of Manghu Ram, or the circumstances 
under which he gave the certificate, While 
I unhesitatingly believe that the petitioner 
was called by the District Magistrate to 
be present at the time of the examination 
of the person of Manghu Ram by Dr. 
Mehta, I have no doubt thatthe learned 
Magistrate did not call upon the petitioner 
to show cause why action should not be 
taken against him unders. 476 of the Or, 
P.O. The petitioner waa no perum to the 
complaint and Manghu Ram did not prove 
the certificate in his statement, He was 
not given-an-opportunity to cross-examine 
any of the witnesses on whose statement 
it was decided to prosecute him. He was 
not.even told that action was being taken 
‘against him under s. 476, so that he may 
volunteer any explanation, The complaint 
was -flled.in the Court of Mr. Meehan .on 
the same day who took the very extraordi- 
nary step of sending immediate summons 
to- the accused through his orderly, and not 
. through the ordinary process serving. staff, 
galling upon hii immediately. to appear in 
his Court to answer a charge under a. 193. 
I confess that in spite of the explanation 
of the Magistrate 1 have not been áble to 
discover any good reason for this extraordi- 
nary haste in prosecuting the petitioner, 
In’ any case the following remarks made 
by Walsh, J., in In re Perumalla Venkata- 
subbiah (1) fully. apply to “this case: “The 

(1) 69 Ind. Gas. 440; 16 L. W. 015; 28 Or. L. J. 712; 
ee M. W, N, 811; 4€ M, L, J, 74; A. L B. 1933 Mad, 

1 fa b 1 zd » y. d n 


— ah 
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final and, in my view, most important 
point taken, by petitioner is that he was 
given no notice of the lower Oourt's in- 
tention to take action against him. Now, 
Buch notice is not a3 a matter of law 
-necessary but, in a case like the present, 
where the" présecution hag been ordered 
on evidence by witnesses whom petitioner 
had no opportunity to cross-examine and 
< whose evidence has thus not been tested, 
.I am of opinion that it wasa materially 
irregular exercise of the lower Oourt's juris- 
diction to direct such a serious step as 
& criminal prosecution in this matter with- 
out giving petitioner any chance to know 
and meet the case against him. The case 
is similar to'that reported in In re Kolli 
Appiah (2 iu which the order under s. 
476 was set aside." 


.The present case is much stronger for 
the exeróise of the revisional powers of 
this Court. The learned Oounsel! for the 
atitioner contended that if the case had 
seen a falss one and the certificate filed 
with the complaint also false,- it is very 
unlikely that the complainants would have 
gone tothe house of the District Magis- 
trate with a prayer that the case be sent 
ta a stipendiary Magistrate. He also 
prcduced a number of certificates before 
me in which an opinion was expressed by 
medical men, that bruises such as were 
alleged to be on the person of Manghu 
Ram could disappear in four hours’ time. 


It was at half past twelve when the Die . 


trict Magistrate received the complaint and 
it must have been some time after that 
that he and Dr. Mehta examined the per- 
son of Manghu Ram. I, however, decline 
to accept these certificates at the present 
stage. I refrainfrom expressing any opin- 
iou on the other objections raised by 
Oounsel for the petitioner to the order of 
the District Magistrate. I hold that thé 
petitioner was entitled under the peculiar 
circumstances of this case to a notice 
_ before the order complained against was 

passed. Section 476, Or. P. O., contemplates 
a. preliminary enquiry where one is con- 
aidered necessary. This was a fit oase 
for such an enquiry and the learned 
: District Magistrate should have made one 
in the presence of the petitioner before 
SPA to make a complaint against 
im. 


~ 7$) 13 Ind. Oha. 832; 11 M, L, T. 191; (1919) M. W, N. 
E Cr 
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“to no more than an irregularity in 


that happened 


joes 
[ set aside the order of the District 
‘Magistrate and direct him te re-hear the 


matter of passing an order uader s. 476 
of the Cr. P. O., after giving the petitioner 
an opportunity of showing cause why a 
complaint should not be made against him. 

In view of this order I dismiss the appli- 
cation for transfer of the case from the 
district of Multan. . Nt 

Z.K. Application dismissed. - 


Macc 


t 
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ALLAHABAD HIGH COURT, . 
'' OBIMINAL Revision No. 589, or 1926. 
November 30, 19 8, D. 
Present :-Mr. Justice Kendall. , 
OHHAJJU AND ANOTHBR--APPL'OAíNTS 


versus 
EMPEROR raroves AMBRIKH SINGH 
: —OpposiTa PARTY, ; 
Cr, P. C. (Act V of 1808), s. 2566—Further cross- 
p iid patria of witnesses—Adjournment, absence of— 


rity. 

The provisions of s. 256 of the Or. P. O. do not 
relate to the mode of trial and the failure of a Magis- 
trate to follow those. provisions strictly amounts 
ure, and 
does not result in a failure af 

the legality of the trial [p. 


Oriminal Revision from the order of" the 
Sessions Judge, Moradabad, dated the 13th 
of July, 1926. 

Mr. H: P. Sen, for the Applicants. 

The Aseistant Government Advocate, for 
the Orown, : 

. JUDGMENT.—This isan application 
in revision against the appellate order of 
the Sessions Judge of Moradabad confirm- 
ing the order passed against the appli- 
cants by the Magistrate under s. 110 of 
the Or. P. C. The main argument which 
has been addressed to me in eupport of the 
application, relates to the omission of the 
tryihg Magistrate to inform the applicants 
that they could re-summon the witnesaeg 
for the prosecution for oross eramination 
at the next hearing. The facts are that the 
witnesses for the prosecution were examjn- 
ed on May the 10th, and cross-examined 
the same day, and the accused (applicants) 
also made their statements 08 the same day, 
On that day the acoubed were nos repre- 
sented by Oounsel. There was a subsequent 
hearing on May the 19th, on eek dey the 
accused were degli reed oungel. All 
then was that the witnesses 
® 


where the 
justios it does not 
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fot: the-deferce yere examined. It is main- 
tained that under s, 256, Cr. P. (i, the. 


Magistrate ¿was required to. record bis., 


reasons in writing if he permitted the ac- 
cused to, cross examine. the witnesses for 
the prosecution ferthwith; and that. his 
failure to do so amounts to an illegality and 
Dot a mere irregularity. The decision of 
their. Lordships of the Privy. Counc in 
Subrahmanio Ayyar v. King-Emperor (1) 
was referred to in this connection. 

[tis perfectly true that their Lordships 
have decided that disobedience-to an ex- 
press provision as to the mode of trial 
is not a mere irregularity but an illegality, 
which will vitiatethe proceedings. In the 
present ‘case there: has "been disobedience 
to an express provision of: law—at any 
rate it has not been pointed. aut-to me 
that the Magistrate recorded: reasonasend I 
cannot find that he did. The provisions 
in s 256, Or, P.C; however, are -nok prc» 
visions relating: tothe mode of trial, and 
it'-wonld be MET in my opinion, to. hold 
that failure to follow those provisions 
strictly amounts to..more than. an irregu- 


larity in procedure. It appears to be clear. 
enough'that the accused did.not.wieh to res. 


summon: any witnesses for, when they were 
represented by Counsel on May, the 19th,, 
the witnesses were not re-summoned,;es J 
have no: doubt they would have been, had 
dny: application been made. on behalf of 
the accused. There has been no failure of 
justice on-acconnt of the irregularity. 

' Apart from this point, there is little to be 


said. The Magistrate heard the evidence. 


of both sides, and he called on the.appli- 
cants to execute bonds after being satisfied 
by: evidence of general reputation that snch 
& course was necessary. Both he and the 
learned Sessions Judge. believed the wit- 
neeses for the prosecution. It has been 
pointed® out that the Police have admitted 


tat they only opened history. eheeta for- 


these- applicants quite recently, and that 
the applicants after being suspected in 8 
dacpity case had been released a few days 
before the present proceedings were insti- 
| tated. It appears, therefore, that the Police 
having failed to obtain sufficient evidence 
against theéaccused in a definite case, fell 
back on a sedorfd line of attack and caused 
proceedings under a. "110 to be undertaken 
agginst them. It is possible, however, that 


25. 61; L. J, 233; 8.Bom.L. R 540; 
ote 23 ; 56 N. 886, 2 Weir 271; 8 Par, P. 
0, 3, 1€ CO, 


. 
e * 


MAYA DAB t. MONIOIPUL,COMMI1 TER, CHINIOT, 


: Municipal limita, 


(981.0. 1987], :: 


the accused were suspected in the dacoity 
care on account of their.general reputation, 
and it ison acequnt of their general repu- 
tation that they have. been .required to 
furnish bonds. The mere fact that these 
proceedings followed £o quickly on, their 
release. from, the. dacojty proceedings is 
not necessarily brcof that the Rem 
ior n: prosecution was not given in good 
aith. ` 

For these reagons the application. ig. dis- 
missed. = 

Z. K. Application dismissed, 


"ppr. 


LAHORE HIGH COURT. 
QuiminaL Revibion No. 1417 or 1926. 
December 10; 1926. 

Present :—Mr; Justice Campbell.. 
MAYA DAS-AND anorwer+-AcoosuD— 
PreTrTPIONBÉS 


versus 

Tas MUNICIPAL COMMITTEE, 
CHINIOT—COMPLAINANT—RESPONDBENT. . 
Punjab Municipal ei (III of'1911), & 81—Or. P. 0. 
(Act of 1808), s. M0 Tag collection of, farmed out, , 
by. Muntgipal Committee — Recovery of amount dus 
fram farmer—-Procedure—Warrant, w 4 
ferued—— Revision. ! 

Where a Municipal Committee has farmed out the 
collection af any toll or tax, the amount due from the 
farper |o the Committee can only be recovered by 
suif and capnot be recovered by the procedure laid, 
acm 81 ofthe Punjab Municipal Act. [p. 1031, 
C0), J. 

Where an order is made Magi un 
of the Punjab Municipal rida a aoe ee “hat 
section has no application, the High Court has power 
to Bet aside the order in revision. [tbid.] 

Oase reported by the Sessions Judge, 
Lyallpore, with his No. 1195 of 18th Bep- 
tember, 1928. i 

GRÓUNDS.—The Municipal Com- 
mittee, Ohiniot, District Jhasg, has pro- 
vided a stand for the tumiums within the 
Every tumtum owner 
has to pay a certain sum by way of rent or 
tol], obviously for the use of the aforesaid 
stand, The collection of this toll or rent 
was leased by the Municipal Committee to 
Bhagwan Das and Maya Das petitioners 
for the years 1923-24 in lieu ' of Rs. 904 pay- 
able in three equal instalments. An agree- 
ment by the lessees was duly executed 
which is on sheet: No. 24 of fhe Municipal 
Record No. 141. 

It appears that only Re. 226 have be 
paid by the lessees and Ra. 678 are alleged 


can, bá 


[901. C. 1827] 


Oommittee'passed a resolution on the. 11th. 
May, 1920, resolving that -the Secretary 
should apply to the. District Magistrate, ' 
under s, 81 of the Punjab Municipal Act, IH - 
of 1911, for recovery of the arrears due by 


BANKA SINGH v. GOKUL, “|. 


to be sill due by them. ' The -Municipal competent to set- aside. the order of. ie 
. Magistrate. [vide Din Muhammad Y. Munici- EN 


1031 


pal Committee, Amritsar (2).] s 


For.the above reasons I submit the PW 4 


to the High Court with the recommendation 
that.the order passed by thé Magistrate on 


the leasées Maya Das and Bhagwan Das.: In : 17th May, 1926, should 5e Bet aside' "under 


pursuance of this resolution - the Secretary 


gave the -necessary applieation. - Sheikh ` Mr. "Jiwan Lal Kapur, for the Petitioners: L 


Fazal Ilahi, Magistrate, First Class, Jhang, 
ordered issue of a warrant for realization of - 


the -amount on 17th May, 1926, ‘and some ^ 


moveable property of the lessees - has been’. 
attached. i 

This revision has been -filed by the les- 
gees and it- has -been contended on their. 
behalf. that the provisions :of s. 81 of the 
Punjab Municipal Act III of 1911 were 
inapplicable, to : the facta of. the -present 
case. The Government, Plegder on behalf 
of the Municipal Committee has strenuous- - 


ly opposed this petition. . 


T The learned Government Pleader -raised 


a preliminary point to the effect that no. 


revision. lay in view of-the provisions of . 


B. 439 (5), Or. P. O., because under. 8584 of 
the Punjab Municipal . Aot, III of 1911,-an 
appeal against the assessment or levy of 
any tax.under the Act lay to the Deputy 
Commissioner or to such other offiter: as 
might be empowered by.the Local Govern- 
ment in that behalf. This is obviously an 
untenable position. In the first instance it 
has been only enacted in s. 439 (5), Or. P. O., 

that when under that Code an appeal lay 
&nd no appeal .was brought, no proceedings ` 


8. 439, Cr. P. O. 
"Dr. Muhammad Alam, for the Respond- - 


ent. 
ORDER.-The view. taken by. "the. 
learned Sessions Judge is correct. I accapt 


the petition and set, agide ethe order of the 


Magistrate dated 17th May, 1926. 2 
n accepted, | 
(2) $5 P. R: 1803-0r.; 130 P. PS 1903.. : 





ALLAHABAD HIGH COURT.  . 


ORIMINAL RauvisroN No..575 og 1926. 
Décember 9, 1926 
Present:—Mr. J ustice Iqbal Ahmad. 
BANKA, SINGH AND OTHERS— : 
` APPLIOANTS 
: versus 
GOKUL—Opprosits iiw 
Or. P.O (Act V of 1898), e. 145 (1), 587—Dispute 
NUN io immoseable property—Preliminary order. 
not dn UR up Tega va 
The provisions of s. 145 (1) of the Or. P. O. are man-- 
provisions vitiates the 
i . 1038, ool. 1.] 
Ordinarily a te who to draw u 
order under s 145 (1) of the Or. P. O.'is the 


by way of revision should be entertained at ‘who ar drawing up the order proceeds to deside woe the 


the instance of the party who could have 
appealed..Now, in the present case no appeal 
lay under: the ` provisions of tlie Or. P. O. 
Again, the farming out of the toll or the 
' rent due to the Municipal Committee is not 
a tax. .Ioverrule this contention. 


On the merits I am of opinion that the 
&ction,of the Magistrate was ultra :vires. 
Under 8. 83 of the Punjab. Municipal Act, 
III of 1911, it i8 open’ to a ‚Municipal Gom- 
mittee to farm out the collection of ` any 
octroi, toll or terminal tax for a period not 
exceeding . one year. , However, the amount 
due by the farmer i8 not amount due under 
the Act. It is an amount due ,undera 
simple lease or contract and only recover- 
able by la* suit. 


ty (1) is in point and the High Oourt is: - 
(1) 36 M. 475; 1 Weir 752. : 


'The case reported in : 
Abdul Azeez Sahib v, Cuddapah Municipali- - 


ee itn 3s 587 of the Or. P. C. applies to mere errors of i 
inadverténoe 


procedure arising out of and -doee not 
apply-to cases of oh ‘mandatory arid ‘im- 
perative provision of the Code. [p.'1038, col. 2.] 


Oriminal - ‘Revision from an order of the 


Sessions Judge, aie dated the “Lak i 


of July, 1926. 
Mr. A. P. Pandey, tor the. de Aint 
Mr. Haribans. ahai, for the Opposite- 


J UDGMENT. —The order of the learn- ~- 


ed Magistrate dated the 13th of May, 1926, 
purporting to be one under s. 145, Or. P.O, 
cannot be supported. 

It appears that ona petitien dated the 
13th of March, 1926, filed 
opposite party against Si 
other persons, the learned Magistrate pass- 
edan order purporting toe under 8: 144, 
Or. P.O., E thea meng of certain 
erops on plot, No. 734/972. panka: Singh 


oe 


2 


rie E 


okul Ahir-the ` ` 
Rai and certain . 
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and others, the applicants before me were 
not parties to those préceedings. When the 
Police wanted tb attach the crops the appli- 

- cants before me filed am application in the 
Court of tht District Magistrate, who by 
an order dated the 29th of March, 1926, set 
aside the order of the Magistrate directing 
the attachment of the crops and in the 
exercise of the powers'vested in him by 
s. 436, Or. P. O., directed a further enquiry 
under s..145, Or. P. O., with a view to “re- 
storing the crops to the party which wasin 
possession of the same." ` 

/ After the order of the learned District 
Magistrate the case came up before another 
Magistrate who had succeeded the Magis- 
trate who bad passed the order under a. 144, 
Or.P.O. That Magistrate, without record- 
ing an order as required by s 145 (1) 
Or. P. O., and without directing a service of 
that order in compliance with the provisions 
of a. 145 (8) of the Code, proceeded to decide 
the matter.after taking into consideration 
the written gtatement filed by the parties 
and the evidence tendered by them. He 


has held that the title to and possession of. 


the plot in dispute was with the applicant, 
Gokul, and on that finding has passed an 
order which,is unintelligible to me and 
which is certainly not an order in terms of 
B. 145 ©, Or. P. O. 

.. It is clear that the provisions of s. 145 (1), 
` „Or. P. O., are mandatory and a disregard of 


-those provisions vitiates the entire proceed- .. 


.ings in the case. As already stated there 
"was no order drawn up by the Magistrate 
stating the grounds of his being satisfied, 
, thata dispute likely to cause’ a breach of 
' the peace existed concerning the plot in 


.dispute, nor did heever require the parties . 


concerned to put in a written statement of 
their respective claims as reapecta the fact 
af actual possession of the subject of dispute. 
“No such order having been drawn up the 
provisions of s. 145 (3), Or. P. O, were not 
complied with, inasmuch as there was no 


° .orderin existence which could be served 


on the parties concerned. It is argued 
hefore me by the learned Oounsel who 
. 8ppears in support of the order that the 


order of the District Magistrate dated the. 


29th of March, 1926, should be regarded as 
tan order in terms dfs. 146 (1) of the Code. 
“b cannotya 3 
-< red 87145, On Padi, it appears to me clear 
that tho Magistrali whb has to draw up the 
order is the ietrate who after drawing 
up the order proceeds to decide the case. 
e ^" T 


* 


' KISMAN LAL b. EMPEROR, 


e.ta fhis contention. As I. 
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It may be thata District Magistrate after. 
drawing up an order under a, 145 (1) and 
after taking cognizance ofthe case under 
B. 145, Or. P. O., may, under certain circum- 
stances, transfer the case for disposal to & 
Sub Divisional Magistrate, but in this case 
it cannot be said that the learnéd District 
Magistrate ever purported to draw up sn 
order under s. 145 (1), Cr. P. O., or having 
drawn up such an order, ever transferred 
the cage under s. 145, Cr. P. O., of which he 
had taken cognizance to the Magistrate who 
eventually decided the same. I cannot 
treat the order dated the 24th March, 192€, 
agan order under a. 145 (1) of the Code. 
It is argued by the learned Counsel for the 
opposite party that the irregularity, if any, 
is cured by s. 537, Or. P. C. That section 
applies to mere errors of procedure arisin, 
out of mere inadvertence and does nct 
apply to cases of disregard of a mandatory 
aud imperative provision of the Code. The 
failure of the learned Magistrate to comply 
with the provisions of s. 145 (1), Or. P. ©., 
vitiates the entire proceedings held in tke 
case and’his order must be set aside. 
cordingly I set aside the order of the learn- 
ed Magistrate dated the 13th of May 1926. 
BK 7 Order set aside. 


ALLAHABAD HIGH COURT. 
OniuINAL Revision No. 545 or 1920, 
November 29, 1926 
Present :—Mr. Justice Kendall. 

B. KISHAN LAL—ApPLicant 


TETEUs 
EMPEROR—Opposits PARTY. 
Press and Registration of Books Aet(XXV of 1867), 
as. 9, 16—Failure to delsrer copiee—-Time within which 
ies to be delivered —O ff ence. 
Under cl. (a) ofa 9 of the Preas and Registration of 
Books Act& ter has to deliver copies ofa book 
ted by him within one calendar month after the 
. day on which the book is first delivered out of the 
preas and not within one month of the day on which 
the printing of the book is completed. Therefore, so 
long as the copies are delivered within one month of 
the former date, the printer cannot be held to be 
guilty of an offence under 8.16 of the Act. 
Criminal Revision from an order of the 
, Additional Sessions Judge, Agra t Mattra, 
dated the 26th’ of May, 1920. — . ^, , 
Mr. S. C. Das, for the Applicant. 
The Aseistant. Government Advocate, for 
the Crown, 


Ac- * 


[05 r. C. 1827] 


JUDGMENT. —Thig 1s a trivial matter 
Tn itself, but i$ deals with a decision which 
may be of importance. The applicant has 
been convicted by a Magistrate of an 
offence under.s 16 of the Press and Regis- 
tration of Books Act of 1867, and fined Ra. 5 
in the following Sircumstances :— - 

The applicant is a proprigtor of Press 
and a book-seller, and he ha been print- 
ing copies ofthe “Bhagwat Gita” in his 
Press. . Under cl. (a), 8.9 of the Aot, he 
had to deliver copies of the book within 
one calendar month after the day on which 
the book had first been. delivered out of 
the press ata place notified by the Govern- 
ment. which in this case was the District 
Magistrate's Office. Copies of the book 
were ready printed on the sth, llth and 
15th December, 1925, but they remained in 
the press for binding eto, and were not 
gent out of the press until January. They 
were received at the District Magistrate's 
Office on the 2nd February. The trying 
Magistrate has held that the book must be 
deamed to have been published as soon as 
it was issued from the press, by which he 
apparently means as soon as ue process 
of printing had been completed. 1 do not 
agree with this pronouncement on the defi- 
nition of what constitutes publication. The 
word “publication” is, however, not used 
in el (a) e. 9 of the Aot. The words 
used aie "delivered out of the press", and 
it SeemB to me that this cannot be held 
to be equivalent to ''printed." The work 
of printing might be completed before any 
copy were actually delivered out of the 

ress. When a sheet has been printed, it 


oes not constitute a book; it needs.to be’ 


folded, corrected and bound before it.can 
take the form of a book, and this process 
had not been completed on the dates shown 
. in the Magistrate's judgment, viz., 8th, 11th 
and lith December. The book does not 


appear to have been delivered out ot 


press until January, and there was, there- 
fore, no offence under cl. (a), & 16 of 


Act XXV of 1867. In these circumstances,. 


I accept the application, and order that 
the coaviction and sentence of fine be set 
asids. The fine, if paid, will be refand- 
ed. 

Z, K. Convicition set aside. 


4 
^n 
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CALCUTTA HIGH COURT. 
Og1MINAL Reviston No. 418 oF 1926 
June JO, 1926. . : 
Present:—Justioe Sir George Claus Rankin, 
Kr, and Mr. Justice Chotgner. ° 
ALFRED LAIRD—Acoossp— 
Paritronax 
versus 
EMPEROR—Oppostra PARTY. 

Cr. P.O (Aet V of 1808), a. 408—Caleutta Polios 
Act (x of 1860s 68—Indtan Merchants Shippi 
perd ah ee Median al for d. LAG Aden 
On tm OF Shr 0 
iar enam on the same "facts, whether permis- 


Acoused, who was employed on a steamship, assaulted 
the Oaptain of the 2 
offence unders 68 of the Oalcutta-Police Act. 
quently the Captain flled a complaint under s 103 (iv) 
of the Indian Merchants Shipping Act against the 
accused on the same facts: 


p and was convicted of an. 
Bubse- - 


Held, that the prosecution of the accused unders, 103 


(iv) of the Indian Merchants Shipping Act was barred 
he Age provisions of s. 403 of the Or. P. O. [p. 10385, 
1] - 


‘Rule against an order of the Chief Pre- 


sidency Magistrate, Calcutta. 


Babus Mrityunjay Chattopadhyay and ' 
Sachindra Nath Banerjee, for the Peti-' 


tioner. . 
Mr. Khundkar Deputy Legal Remem- 
brancer, for the Crown. 


JUDGMENT. 
Chotzner, J.—This is a Rule calling 
upon ,the Obief Presidency Magistrate to 
show cause why the order made by him 
sentencing the petitioner Alfred Laird -to 
seven days’ simple imprisonment under 


ping Act, XI of 1923, should not be set aside 
on the first and second grounds specified 
in the petition. 
that the petitioner had already beencon- 
victed upon the same facts, and consequent- 
ly his subsequent trial and conviction: was 
lad m Jaw; and secondly, that the oonvic- 
tion of the petitioner under two different 


. €nactments for the same act was illegal. 


There is no dispute about the facts. The 
petiticner was the Third Officer of the 


», bteamship “City of Newcustle’ and he 


was sent upon the 20th April, 1926, upon 
a charge of having assaulted the Oaptfin 
of the ship Daniel Jenkins. Aceording to 
the evidence the petitioner «vas drunk and 
used abusive language and assaulted the 


"Captain! with the. result that the Oaptain 


was somewhat seriously injured and 


ad to 
call in tif "Police. A sergébn 


t 9f Police 


- came onboard the ship,ethe occurrence: 


. B. 103 (1v) of the Indian Merchants Bhip-. 


These grounds are, first, . 


a! 


1034 T" 


having taken place in the Captain's cabin, 
and took ths*accused-ashore, He' was placed 
before*an :Hoófóréry -Magistrate' charged 
with an offence -inder s. 68 -of the Oaloutta 


Police Act: In paga. 8 ofthe’ form the - 


offenc’ complained of is stated to bé "drunk 
and distrderly-dondudt-by creating'a dis- 
turbance by assaulting the’ Captain of the 
vessel ‘City of Newċastlè at No. 2 Berth, 
Kidderpore’Docks, on the 25th April, 1926," 
ahd’ thé “section given "wad' 8. :68: of ‘the 


Obleüttà Police Act.’ Tn the 7th phragraph: 


the: plea -of -the--accuséd--was recorded. in 


thésewordB:—" Ad Mits assault; Thereupon - 


the learned Alonorary Magistrate, Dr, Sar- 
badhikari, ni&dà tue. fifül'orde& fining ‘the 
accused Rs. -20-onrvin-default-seven- days! 
rigdrous+imprisofthent. - Thereafter;on.ithe 


28th April the Captain filed a'wééond'pom- - 


‘aint under s. o Def “the” Indi&n 
Merdhànis hinpive t.. This osse was 
héatd-:by- Mr.-Roxburgh, the--Ghief Presi- 
dency Magistrate, who on the"10:h of May 
seiítenced ‘the “pétitioner ‘ to seven’ days’ 
simple so nur eee ape defence setup’ 
by the p&titióher before Mr. 


fined Rs. 20. The learned Magistrate states 
that the fact that the petitiorrer had &lready 
been fined under the Calcutta ‘Police Act 
was immaterial; "and goes' 6h to say :— 
‘What happened evidently was thet the 
Police arrested the aéóused on the letter of 
the: Oaptait -and’-then -had ‘to justify this 
by-puttihg up ^a cognizable: case. They 
sent: the accused : up^fher: on a challan for 
dranken 'ande"disordérly -conducts by 
créating a-disturbance by aBsáülting the 
Oaptain of the vessel * Gity of Newcastle? 
at No. 2 Berth, Kidderpóre Dacks, on 25th 
April, 1920,.4 But tthe - Oaptain's ‘letter 
which was sent- up with the-challan shows 
thatthe ‘assault was in his cabin. If the 
Magistrate ‘had'bothered to read this and 
to igtve the matter a moment's thought, he 
would ' have seen that whatever the accused 
might plead; he ought never to have been 
called on'to: anbwer:& charge under a. 68 of 
Act FV of 1366: which ‘applies’ to anyone 
found drunk, 'etc.!-in any street or thorough- 
far&‘or in any plage of public amusement or 
resort .:. «'. It is thus -clear:that the con- 
viction unde*'& 68. of the Police Act is 
illézál amd- the*&ccused can get it set aside 
ifthe thinks fit. ° But; in my opinion, it does 
not’ in any way bar the present proceedings 
under 8. 403, Or. P. O., or g. 26 of the Gene- 
ral Clauses Áct.". He says in conclusion : 


ALFRED LATED D, HMPRROR, 


; Roxburgh was. 
that’ he li&d'alreàdy "beén convicted’ atrd - 
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—" Bo that evan ifs. 68 could have d 
application “here the offences ‘gre governed: * 
by s. 235:(1) of the Or. P, O., and not by. 
8. 236 or 237, Or. P. 0.” uM " 
The question here 8eems to me to be 
purely one of fact, that-is-to say; -0f what 
offence was the.-&ocused c@nvidted ;befoare, 
Dr: Barbadhikgrise Oan it be said that the 
offence: was split.up, Bo to speak, into its 
component:parts and that the acoused was 
convicted ‘by Dr. Sarbadhikari ‘for, using 
abusive language ‘and not, convicted. of 
assault? When the record is examined it' 
wil be found tHat the accused was con- 
victed..of..assgult and {nothing mere, 
Therefore, when: the complainant seeks: to 
havevthe' petitioner again-.placed-on-:his - 
trial forthe same offence. under & different 
en&ctment;: namely, ‘the: Indian Merchants 
Shipping +Act, it seems. to mei diffleult to 
say that the provisions: of 8. 403, Or. P. O., 
do’ noti-apply.: Before Du. Sarbadhikari 
the petitioner pleaded guilty of- assault and 
upon that :plea he was convicted. : Section 
103 ($v)' of the Indian. Merchants, Shipping: 
Act says. that a seaman‘ shall beable to 
be punished:!".if he -assaulte: tha- master or 
any mate or a ‘certified. engineer. of the 
ship and:shall’ be liable to imprisonment 
for a term which may.extend to.12-weeks-! . 
It is ‘clear, therefore, "that the essence “of 
that'section is assault. Now.s. 403; 0r. P. 
O ,'Bay8 -this i—‘A person: whoifas once 
been tried by a Court of-competents juris- 
diction for aft offemoe: and: convicted «or 
acquitted of such offence shall, while;such 
conviction ‘or acquittal remains, ins force 
net be-Hable to be.tried agaimfor the same . 
offence, mor on the same facta for any other 
offence for whieh ardifferent charges from 
the one madervagainst mim might have 
been made under s.- 236,02 fon. whichuhe 
might -have=been convicted ‘under 8.237." 
It ist perfectly- true that the charge against 
the petitioner might very wellihave been 
laid under the:Indian Merchants Shipping 
Act in the first instande, and "probably ‘it 
was wrong of Dr. Barbadhikari to entertain 
a charge undér. the: Oaloutta Police Aot, 
because on.the fa&ceof it it^ was inappropri- 
ate. At the same time when Mr. Khundkar 
who appears for the Crown asks us toin- . 
terfere in our .revisiohal capacity and eet 
aside the convietion under tbe Police Act 
because the conviction under the Indian 
Merchants Shipping Act would be more 
appropriate, we do not feel disposed to ac- 
cede to his request. There can be no ques- 


ee wan 


ti dgment, that 
Hep, in XE UM mish hth BU wangon" 
vigted TS the Police 


Act Was assault 
and the Honorary Magi trate réco ized 
that, thet as thé ‘offente of which he was 
guilty. I think, theréforb, thats, 403 (1), 
OE üst ` òpe: je as a bar toa 

on upon t 6 Bate facte, ` 
ea Gk is that the Rule is 
a 


the. substantial, 


1 maa 7 


To. 


zn B 
a made absolute. 


—— 


MADRAS HIGH OOURT. 
Qrim NAL Ravision Cass No. 516.67 1935. 
(oim ubt PETITION ” No. 432 


6. 1926. " 
M MDC) ustice n. 
. In re MOO em ANOTARR— 


d puer nie E 


| Or, P..0. (Act Vi of s 4. eee idea A of ` 
. reapect 


at 


agansed an charge of 
same OPNO ON, dyang nai Comi 


kV om 
na 
5 ae M 


fence based aa diferent evidence. [p 
35, pol 3.] 


"petition nndsr gg. 435 and 439 o det 
Q., 1898, praying, ihe High 
Me ae judgment a PC 


jaion ^in, 
e) M PEG 
rim bathe Goan 9 of s i 


m zU L. T nt for Tii fignra, 
Tha Pub 6 Proseantor, for dd (Uy. 


DER Re eres alioners seek 
rers 9 "Benten 


QF. 





to 
nd Ju, idgment’ of ‘the 
Bespions. J ad ge of riskinopo y Division in 


riminal Appeal No. 14" of 1925; imprison-’ 


ther of the Oourt and Rg. 100 

a na B. ros the Indian Penal Code 

have already been 
ffence. 

thai the petitioners 

to ihe com Tainant 

thé’ sale 


ss ‘the 6 ground that the: 
uitted of i e same 
e comp aint 

wold certain vert 


aud induced’ him 
amognt by cheating bim 


. at the dünie- 


< the present cage 


into the beliet. 


In re MOOKA PILLAI, = ° 1035, 
that "ihe Propert ty was hse pered. The 
eine ttdnbaction was theaybyéct- of trial ^ 


€: O: "No. 81 of 1993-qn'the: file of thet- 
Court St thé Sub-Divisional Magistrate of ' 
Trichinopoly when complainant said: that - 
be was cheated into. theebelief that peti 
tioners would make a deposit i in’ repayment. 


' of certain debts.” 


‘In’ a charge of. cheating the complainant 


mug establisit that: hé “was deceived, ‘and ' 


théréby dishonestly “induced ~-to deliver 
property. ` Thé question is whether he must - 
dietlose' all’ the evidence of deception’ af 
tle"fret trial or if he can institute'a series - 
of triala each based upon diflerent evidence" 
of deception; ^7 spa 
“Thé~offence for which the petitioners 
were originally tried was that of deceiving’ 
the bo planant and dishonestly'inducing 
bim to deliver próperty. -They were acè- 
qhitted of that offence,’ Therefore; a 408 ` 
of the Or. P.O. must be ‘held to apply. 
The mete fact that "complainant - ig rpré- 
pared to adduce fresh evidence’ of ‘decep- 
tion’ “would” not ‘make it a different offence, 
The ‘case is not dissimilar from that report- 
ed in Em v. Mian Jan (1). There, a 
person had been convicted under s. 411 in 
of certain poren stolen from 
one Rama Sarup and was charged again 
with PENR: diferent property stolen 
eft. It-was held that the 
second trial wap barred by 6:7403. Asin 
fresh evidence was to 
be adduced of- the same offence. That 
the petitióners were "not tried on the 
second oggasion for a distinct offence will 
become apparent if ong assumes that all 


- the facts were disclosed at the o 


t, 
ong considera how far sa. 233 to “998 ere 
applicable. They hp not be tried twice 
s two” pap an (1) that they cheated by 
pom akng Jeu ea déposit, Che they 
tba con g encampr need Nc 
chea they be cing 
tw offences of the same kind: within’ a 
twelve ihónth; nor that ‘they’ had com- 
mitted two offences inthé süme 'trangsc- 
tion. They would simply be charged with 
one offence as provided by‘s, 233 for hev- 
cheated in sùch ánd guch a ante, '' 
Mihe Court of trial considéred' and ‘teject- 
ed this plea under s. 403; t5. ‘although 
it found petitioners guilty? it praotically 


‘acquitted them. If found that the peti- 


tioners had fraudulently obtained e 35,000 


(1) 38 A. 313; A. W. N. (1800) 2358 Or. uJ, ‘207, 


. 
e. 
. . 
s 
e 


with co Himitting: . 


oe 


e . 

3038 7 js ect 
fn the complainant, and then fined them 
Rs. 100 leaving em4hegainer by Ra. 2,900. 
No reason ig advanced for this extraordi- 
nary sentence, except that in evading the 
statutory, provisionethat a convict under sa. 
430 of the Indian Penal Code must be im- 
prieoned, the Magistrate remarks, "I do not 
think that any substantive sentence of 
imprisonment is called for in thia case ex- 
cept to satisfy legal .requirementa," It is 
to satisfy legal requirements that the 
Magistrate kolda; 'his office, and his trest- 
ment of the case is. quiteunwarranted. Nor 
: does the observation of the Appellate J udge 
"the sentence is, if anything, lenient" 
SO ULP apprise the Magistrate of his 
fault 
' Thus, the sentence of the lower -Courts 
cannot be supported; and must be reversed, 


but toall intents and purposes it was a, 


nullity as originally pronounced. 
The petitioners are acquitted and the 
fine ordered to be refunded. 
Sv. N. V. l Accused acquitted. 


—— 


! LAHORE HIGH COURT. 
OnturNAL RzvisroN Parition No. 1494 
` or 1936, 
L January 8, 1977. 
Present: —Mr. Justice Campbell. 
KIRPAL BSINGH-—Acco8BD —PHBTITIONBE 
versus 


, Musimmat BANTI— Cour ATNANT— 
ed 
. On P. C. (Aet V of 1888), SUR TN a 
Husband having a wife, M eihes just ground jor 
_ refusing to live with Ausda: 


It is not a just ground n the meaning of g. 488 
Or P.O, fora wite's ratusal to live with her husband 
. è that he has Snother wife and children by her. 
Petition for revision of an order of the 
Sessions Jud ge, Ferozepore, dated the 23rd 
July, 1926, affirming that of the Sub-Divi- 
sional M 
pore, dated the 25th May, 1926. 
e Mr,Jai Gopal Sethi, for the Petitioner. 
Mr Man Singh, for the Respondent. 


' JUDGMENT.-—This is a petition by- 


Kirpal Singh Taf revision of an order 
passed against him under s. 488 of the 
Or. P. O.* The woman in question was 
` Musammet: San, and she alleged that 

e was the kaewa wile: of the petitioner 
E: virtue ot a ouBtom prevalent in the 


. KiBPALBÍNeM v, BANTI. 


istrate, Moga, District Feroz»-. 


[89 1. C. we] C 


F'erogepore District according to which, when . 
a bridegroom diea between the ‚ceremony 
of marriage and the. ceremony of "muklawá, 
his brother can re-place him in the muklawa 
ceremony, and thus become the woman's 
husband. Whether : this condition. uae 
been fulfilled in „the presen? caBe was 
matter of controversy and both sides led 
oral evidence. The Magistrate decided in 
favour of Musammat Banii on the strength 
ofa copy put into Court of a statement. 
alleged to have been made'by the petitioner 
asan accused person in 1917, when he was 
being tried for murder. The person who 
made this statement, is recorded as havin 
been asked whether he had two wives, an 
to have replied that he had one wife by 
marriage and another, his brother's widow, 
by karewa. If the statement was made by 
Kirpal Singh, the"petitioner, there is no 
evidence given to connect the brother's 
widow referred to with the petitioner Mu-: 
sammat Santi, and the statement was never 
put to Kirpal Bingh by the trate in 
order that he might say, firatly, whether he 


. was the person who made it, and, secondly, 


whether he had referred to the "petitioner 
or to some other woman.' In the circum- 
stances, the copy of this statement was of no 
value as a piece of evidence, and whether 
Musammat Santi is or was the wife of Kirpal 
Singh, is a matter which has been left in 
a atate of considerable doubt. . 

I! there was & marriage, Musammat 
Santi has stated that she was turned out 
by Kirpal Singh 8 or 9 years ago and 
since then has been living in her mother's 
house. The only action ka that interval 
which she says was taken by her' was that, 
on some occasion not specified she brought 
a panchayat to Kirpal euh. who refused 
to accede to their request that he should 
maintain Musammat. Santi. On being ques- 
tioned whether she would now go to Kirpal 
Singh's house, Musammat Santi stated 
detinitely that she would not-under any 
circumstances even if Kirpal Singh gave 
her a separate house. Her reason was that 
Kirpal Singh had another wife and children 


, by her 


In my opinion, the statement of.Musam- 
mat Santi did not disclose just grounds 
for refusal to live with Kirpal Singh, and 
under the circumstances the order of main- 
tenance should not have been made. 

I accept the Peon aod set aside the 
order. rib 

This order will - “diapoie’ of She gonaeoked 


*u 


e. || 
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case reported by the District Magistrate 
in which he recommends that the main- 
tenance be increased. This report was 
made on a petition for revision by Musam- 
mat Santi, which is dismissed. 

B. L Order accordingly. 
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MADRAS HIGH COURT. 
OwiminaL RavisioN Oasa No. 685 or 1926. 
(CaxurNAL Revision Patition No. 511 

uF 1920.) 
November 22, 1926. 
Present : —Mr. Justice Curgenven. 
NARAYANABAMI MUDA LI Partionae 


versus 
MANGAYARKARASAMMAL— 
RESPONDENT. ' 
Or. P. C. (Act V of 1898), 4. 488 (5)—Order of main- 
tenanos— Wife re-joining —Order, whether con- 
tinwes to be in force. 
An order for maintenance passed in favour of a wife 
in force until it is cancelled notwi 
the return'of the wife to the husband for living wi 


A wife obtained an order for maintenance but some 
years after re-joined her husband. Again she left him 
and applied to the Magistrate for arrears of mainten- 
ance w. was to be paidat the same rate 


‘as before : | 
' Held, thet inasmuch as the original order was still 
1n force, the Court's order might be taken as made in 
execution of that order and accordingly, it was com- 
petent for the Magistrate without enquiry or 
notice to the husband to direct payment until ihe 
order had been cancelled by appropriate p 
under sub-s. (5) at the instance the husband, 


Petition, under ss. 435 and 439 of the 
Or. P. O., 1898, praying the High Court to 
revise anorder of the Oourt of the Presi- 
dency Magistrate, George Town, Madras, 
dated the 28rd July, 1926,in O. O. No. 15046 

of 1826. : 

Mr. P. Raghavan, tor the Petitloner. - 

Mr..K. P, Krishna Menon, for the Crown. 

Mr S. Nagaraja Iyer, for the Respondent. 
. ORDER.—In 1407 the respondent in 
this case obtained an ‘order under s. 488, 
Or. P. O., against her husband, the present 
petitioner, for the payment of & monthly 
maintenance allowance of Ra. 6. It appears 

_that she remained away from him until 
1910 and that from that year until 1924, 
the parties lived together. After leaving 
her husband again in the latter year, she 
, filed an AOE for arrears of mainte- 
panoe, The order which the learned Third 


NABAYANABWAMI MUDAL D. MANGAYARKARBAM MAH — 


*e 
ibs? 

Presideñħñey Magistrate passed on the appli- 
cation on the 14th July, 1926, runs thus:— 

“The order of 1907 .cancetled itself when 
thé petitioner re-joined counter-petitioner. 
It cannot be enforced now, The applica- 
tion is dismissed.”. e 

I had occasion to hold recently in Cr. 
R.O. No. 250 of 1926 that an order for 
Maintenance once passed, remained in 
force until it was cancelled, notwith- 
standing that the applicant might have 
returned in the meanwhile to live with 
her husband and that it was the buei- 
ness of the husband to get the order 
cancelled. Upon that view it appears to 
me that the order just quoted is not cor- 
rect and that the maintenance order was 
still in force. Very soon afterwards ib 
appears that another application was made 
for current maintenance and it came up be- 
fore the learned Second Presidency Magis- 
trate, who, in the presence of the parties, 
passed an order that the counter-petitioner 
(now the petitioner) should pay Rs. 6 per 
month as before. It is contended that the 
counter-petitioner there was not heard in 
contest of this order and accordingly, an 
application is made to have it set aside 
in revision. But, on the view I take, 
namely, that the original order was still 
in force, I think the Oourt's order may be 
taken as made in execution of that order 
and accordingly it was competent with- 
out further enquiry to. direct pay- 
ment until the order had been can- 
celled. There is, therefore, no need to 
interfere with that order, and clearly 
the petitioner's’ correct course, if he 
is now. advised' to challenge the pros 
priety of any further payment, would “be 
to file an application undér sub-s. (5) of 
s. 488, Or. P. O., alleging one or other of 
the grounds therein specified for cancel- 
ling an order of maintenance. If he does 
this, the Court will, of course, make an® 
enquiry into his allegations and, if neces- 
sary, cancel the order of maintenance. 

With these observations I dismiss the 
revision petition. No ordet as to costs. - 


Y. N. Y. Petition dismissed, 
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LAHORE: ‘HIGH’ ‘COURT. 
Ox nanah Ma a IN No. 


E 0: 1928. 
Present: —Mtz. Jdatice Campbell. 
ZA UR AHMAD Ann 6TABES— 
ACÓUBRD— PETITIONERS 
versus 
NIADAR, E num OGOMPPAINANT— 
REON DII ; 

Cr P. C (Act V of 1 98), s. 490, 139 —D ischarge, 
order. of—Further «nquiry, wan > be directed - 
Bevision-r Interference by High Cou 

Ordinarily an order of discharge ahead be set aside 
only if it is perv@ias or’ foolish or is based dpqn a 
record of ‘evidence which is obviogsly incomplete. 

. Where a Seasions Judge asts.aside an order ot dis- 

as being perverse after considering the whole 


zeggrd, and directs, further 
inquiry into the matter, the igh Court will not inter- 


fere with such order in revision. - 

. Petition, under 8.39; Cr. P. O., ‘for révi- 
sion of ‘the order Of ‘the’ Additional: Ses- 
sions Judge, Kfünàl at Ambala, "dated 


-the 13th on 1926," reversing thát of the 


`. Magistrate, First. Ci 


, Karnal; dated ‘the 


“kth Novéhiber, 1925. 


“Mr, : Niat Muhdmmad, am the Petitioners. 
Mr., Nawal Kishore.” for Lala Badri Das, 


AR B., “and Dr. Gokal Chand Narang, for the = 
E Respondent, f 


"JUDGMENT.—Ln | iiis cie Nisdar 


"Mal fled a complaint under s. 458, Indian 
. Penal Code, against Zahur Ahmad, Muham- 
‘mad. Yusaf and Muhammad Ismail.. At the 
: close, of the. prosecptign evidence and of the 
e statements , by.. the: agcuged- persons the 
oe discharged the latter. On appli- 


3s 


Sessions Judge exercise 


made, to him, the__learned 


ation. bein 
his powers under 


e > Or. P. O, and ordered further in- 


un T phe. accused have comato this Court tor 


revision of.the learrred., Beshiona, -Judge's 
order, “The. manner in which sych” -gases 
„ara to be dealt with was laid down by a Fall - 
‘Bench i in Em |y. Kiru (1), Ib was point- 
,8d out that np. general, rule, could be stated 
m „much depends upon the particolar 

tances under Which an order ofdis- 
PA been given, but that, for genéral 
guidance it should beobserved that further 


inquiry shotild be undertaken only in ex- : 


ceptional casdb gnd for good reasons shown 
and, speaking generally, only if the order of 
discharge was perverse or foolish or based 


1) 11 “Ing. Case 18% 10 P. R. 1911 Or.;24 P. 
1911 Org 12 Or, L. Je 3t; 205 P, L, R, 1911 (F. 3). 


. . 
e 
. 


_ dn re CHAGANTI CHINNA VENKATABAMI, 


` [99 L C. 1927]- 
üpon a record of evidence obviously i incom- 
‘plète. . 

In the: present case ‘the learted Sessions 
Judge hasconsideted the whole of the evi- 
dence in an exhaustive oidér and has ‘Held 
after going throtigh the whole recórd that 
the order of discharge was perverse. In 
these circumstantes since the learned 
Sessions Judge's order has been made de- 
liberately and after a very.full consideration 
of all the circumstances [ am not prepared 
to interfere with it. Exception has been 
taken by the'learned Oounsel for ‘the peti- 
,tioners to a “remark made by, the learned 
Sessions Judge. that it would be 8 denial of 
justice not to frame & charge. 1 wish to make 
it quite plain'that the accased persons are 
entitled to have the whole of the evidence 
-against ‘them taken afresh by the - Magis- 
trate to whom the, gase will he A 
and that the ‘Magistrate must mot -consider 
himself bound ,to frame & charge by any- 
thing which StearnedWessions Jud e may 
“Have said.’ "Anythin in ‘thelearned ndge's 
quu. which. might be o the ot ght te to Anunt 
EU déitin f doe fie Sang ming ot a Charge 

disregarded, e. Magistrate 
ee ied hethe the accused are’ to be 

TR 


o n " feit Lohly, ne doa 
n other EE 
Petition viuo part. 
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‘MADRAS HIGH: COURT. 
CRI MINAL Rayipion Oasa No! 45 or 1926. 
(CRIMINAL BYIŞION Pariiton No.38 
‘98 1926.) . 
"August 24, 1920. — 
, Present: —Mr, Justice Jackeon, 
Inré OHAGANTIOHINNA: VENKATA- 
SAMI anp "QrHgR8—ACCOBBD— Pa'ITIONBRS, 
Ewvidenoe—Apprecigtion of, € ion 
epidcnce disbeligped in respect, of one ofénce — Court 
gusten a to act. om same evidence Yn respect o 
“another o 
Althou k it itd &h olementary “principle ‘tha false evi- 
: dende should not be'believed,; à Court‘is not precluded 
from axerciging, its. powers of diserjmination by, elimi- 


Wal band “be tru 
'* A Oourt which distslieves the prosecütion évidence 
with reference to,8 Ped henge’ may still act 
o 
| ise aer Fa ee 
Petition under ss, 435 and 4 V of the' Or. 
"P, CO, 1808, praying the High ‘Court to 


ertiiena from evidenoe which is other- - 


foot. c. 4925 


revise the order, dated the 31st October, 
192», of the Oourt of: Bession, Ananta- 
* pur Division, in Oriminal Appeal No. 25 
of 1 95; preferted against that of the Court 
of the Sub Divisional Magistrate, Gooty, 
dated the llth August, 1985; in O. O. 
No 17 of 1925. 
Mr. B. S&mafya, for the Petitioners. 
_The Public Prosecutor, forthe Orown. 
‘ORDER.— The petitioners seek to revise 
tlie judgment and sentence of the Sessions 
Judge, Anantapur, in Oriminal Appeal No. 
25 of 1925, convicting them of rioting. 
There isa clear finding-in the Oourt- of 
‘trial that they are guilty as charged ; and 
I do not find that'the common object was 
lost. sight of in the lower Courts. The 
.petitioners mainly rely upon a sentence in 
»the appellate judgment “the very witnesses 
that speak to the’ loss of jewels, speak to 
the. entry into the house, and I cannot: see 
my way to believe them.in one: part: of the 
story when the’ other part has been found 
to-be false." Here the Judge means that 
.he neither believes the story of theft nor 
of hovse-breaking: .But: ke agrees with 
lower Court. :in -believing the story of 
rioting; and the: Gourts have shown:suffi- 
cient reason for that belief. Hari Krishna 


v.. Emperor (1) meer lays down the-ele- -in Chintamon Singh v. Emperor (3). 


mentary principle 


MaTHRA bas 9. BaPmaOg. ° e. 
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Oase reported’ by the District Magistrate, 
ENS. with his No. $229 bana A August, 
1 i 

FACTS. —'"The mM filed ‘an appeal 
in this Court which decided without touch- 
‘ing on the merits of the. ca&e, that a xe trial 


: was necessary owing to the fact that the 


accused had not been allowed an opportun- 
ity to re-cross-examine the Orown witnesses 
after they had once been examined." 5 

GROUNDS.—'"The crose-éxamination 
of ‘Crown witnesses was under Ahmad 
. Bakhsh v. Emperor (1), unnecessary : the 
„order in appeal should. be. quashed and 
theappeal returned to this Gourt for de- 
- cision on the merits. Reference, however, is 
made to the Burma ruling in Emperor 
.¥, Lansha (2) which was apparently not con- 
sidered: in Ahmad, Bakhsh y. Emperor (1)." 

Mr. Gullu Ram, for the Petitioner. 

Mr. Jagan Nath Bhandari, for the Re- 
spondent. - 

ORDER.—The: tul "laid “down Jin 
Ahmad, Bakhsh ,v. Emperor (1) is to ‘the 
- effect that a person proceeded against under 
‘B. 110, Or. P. O., has no right to further 
‘cross examine the’ ‘prosecution , witnesses 
under 8. 256, Or. P. Ü., and the same view 
has been- taken by the Calcutta High Gourt 
The 


at. false , evidence ‘Single Bench judgment of the Burma 


should not be believed; it does net preclude Ohief -Court in Emperor x. Lansha (2) 


a Court from exerciaing its powers of dis- 
: crimination: by eliminating .exeggerations 


from evidence ha ig SETS found to ing; therefore, the- rule 


, bétrue. . . : 
The petition i is dismissed: 


VYDNWNDV. C Petition dismissed. 
o) 38 Ind Cas. 195; 42 O. 184; 19 O. W. N, 330; 16 


LAHORE HÍGH COURT. 
CuIMINAL Casn No. 1517 or 1226. 
' December 10, 1926. 
Present :——Bir Shadi Lal, Kr., Chief 
Justice, 
BIJ A—Accusgp— PETITIONER 


d versua 
| EMPEROR-—HRmBRONDEMT. 
Cr. P. C. (Act V of 1898), ss. 110, #56— Security pro- 
M m rther crose-examination, right of. 
person ed against under s. ;. H0 of the Cr. 
P. o Phan no right to further crose-examine the pro- 
gecution witnesses "ander s 258 of the Cr. P. O. 
Ahmad Bakhsh v, 1), followed. 


ampir T: Lamha 2 Gh aot not followed. 4 


^^ .  'EMPBROR Rusros 
Cr, P. C. (Act V of 1895) as alena by Ac Act (XVIII 


-takes the,contrary View, but does not con- 
tain any discussion on the subject; Follow- 
‘ enunciated, in 
. Ahmad Bakhsh v. Emperor (1), I:set aside 
the ,order-of the District Magistrate, dated 
the 16th June, 1926, and direct him to dry 
, the appeal on the merita..- - - — 

Z. K. a Order set anaes 3 


vern 


e 71) 332 Ind Cas “876; 1P. R. 1916 Or, 17 Cr. L. J. 


W. R. 1915 G 
Ind» Oas..468; 4! Bur: Li T: M; 12 Or. L. J. 89, 


) 
EP 1 Cr. L. J. 146; 12 Q. 
N. 200. e 


84; 58-P. 
1 9 


a, om 
* 


C LAHORE ees Sour. 
o, ORIMINAL. Caen No, 189 oF .1926. - 
(Criminar Revigzon P ETITION No. 820 
D. 108 192 8)? 
«ee December 95, 
Present: Mr. Justice M er 
| MATH SP nn aa ad 


* 


é 


|| . 
é , 
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of 1028), ss. $60, 561-A—High Cotirt'mpower to review 
orders th criminal cases. 

A High Oqurt is competent under s. 561-A, Or. 
P. O, to ‘recensrder its order when the ends of 
justice require it. 

The ject of 8. 561-A, Or. P. O,is to en- 
able the High Oourt, when the ends of justice 
Fequare, to make Such trders as might be necessary 
and it'is in no way limited or governed- by s. 369 of 
the Act. 

Petition under s. 581-A, Or. P. O., for 
review of the order of Mr. Justice Broadway, 


dated the 30th September, 1926, affirm- 


ing the sentence passed on the petitioner - 


by the Magistrate, First Class, exercising 
enhanced powers under s. 30, Or. P. O., 
Amritsar, dated the 19th February, 1920, 
as confirmed by the Sessions Judge, Amrit- 
sar, dated the 6th April, 1936. . ; 

Dr. Nand Lal, for the Petitioner. 

Mr. Abdul Rashid, Assistant Legal Re- 
membrancer, for the Respondent. 


ORDER.—This is an application under 
s. 561-A, Or. P. O., filed on behalf. of 
one Mathra Das who had been convict- 
ed of an offence under s. 408, Indian 
Penal Code, and sentenced to two 
years’ rigorous imprisonment and a fine 
of Ra. 200 orin default six ‘months’ fur- 
ther rigorous imprisonment. The petition 
for revision against his conviction and 
sentence was heard by me and disposed 
“to the conclusion that the conviction should 
have been had unders 403, Indian Penal 
‘Code, and altered the section accordingly. 


'' At the same time I maintained the sen- 


tence. Upon-this Mathra Das preferred a 
petition under s. 561-A, Or, P. O. 
and Dr. Nand Lal appeared in support 
of it. t , ] 

On a re-consideration of the situation, 
while declining to re-open the question 
of the petitioner's guilt, I issued notice 


. on the question of sentence which I was will- 


ing*to reexamine. At the hearing, the 
Assistant Legal Remembrancer raised a 
preliminary objection to the effect that 
under s. 561-A, .Or. P. O., this Court had 
no power to.interfere with the sentence. 
Reliance is placed on s. 369 of the Or. 
, O., which is to the following effect: 
. "Save ag otherwise provided by this Code 
or ‘by any other law for the time being. 
in force Ein the case of a High Court 
established by Royal Oharter, by the Letters 
Patent of such High Court, no Court, 
"when it Hgs signed its judgment, shall 
piter er review the same, except to correct 


* 9 


' Matana Dad v, HMbhHzOR, 


of on the 30th September, 1926. I came | 


faoi O. 171 


a clerical error.” 

- This section was put into its present 
form. by Act XVIII of 1928. The same 
Act added to the Or. P. O., 8. 561-A which 
is to the following effect: . 

"Nothing in thia Code shall be deemed 
to limit..,... the inherent power of the High 
Court to make such orde% as*may be neces- 
e the enda of justice," 

It has been urged that this a, 561-A 
cannot override the sp3cific provisions of 
8. 309. . It seems to me, however, that the 
object of enacting s. 501-A was to enable 
this Court, when the ends of justice re- 


‘quired, to make such orders as might be 


necessary and that it is in no way limit- 
ed or governed by e. 369. As I read 
these two sections this Court has power 
to re-consider the question of sentence 
when the ends of justice require it. In 
the present case the Courts below have 
considered that the sentence of two years’ 
rigorous imprisonment and a fine of Rs. 200 
was an appropriate sentence for the offence 
under s, 408, Indian Penal Code. The 
offence, no doubt, was & serious one but 
after due consideration it &eems to mé 
that on the conviction now standing under 
s. 403, Indian Penal Code, the Courts below 
would not have passed the maximum gen- 
tence allowable by that section. 

I accordingly reduce the sentence to one 
of one year's rigorous imprisonment and a 
fine of Rs. 100 or in default to three months’ 


P goron imprisonment. The fine, if realis- 
, 


to be paid to North-Western Railway 
as compengation. Sa 
Robo Sentence reduced, 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
SgoexpD OIVIL APPHAL No. 437 or 1924. 

* November 1, 1926. 
Present:--Mr. Kinkhede, A. J. C. 
MADHORAO SAPRE—Ptarmtiee No. 1— 
AÁPPBLLANT 


t 


. e veraus 
LAXMIBAI AND OTHERS —DEFRNDANTS 
Nos. law» 2 AND PLAINTIFEFS Nos. 2 AND 3— 
EORNM 


gra 
jaka Act (If of 1917), s. 78—Mehk ies 
Settlement entry, effect of Civil Court, whether can 
question eniry-—Mutation proceedings, effect of, on title. 
In view ofrule 4 read with rule 33 of 0. 
O. P.O. an Ap ppellate Gourt can grant a relief in its 
- entirety, even though some only of the persans inter- 
estod in the Folie neve E Opened from the decree of 
the lower Oourt, particularly renee and as mei 
parties ‘have been joined as respondents and as su 
are beforethe Court. [p. 1041, coL 2.] 
A Settlement entry recording.& 
maktusa 
final and con ve and a Civil Gourt cannot go behind, 
the entry or challenge it and find that there was & 
Mistake in the award. Tp. 1043, cal. 2.] 
are in the matre if fiscal 


re aes fice E into occupation of it and are not 
in which title to, and Lu grid 
T jmmoveable property ars determined. O 
cou on of the name of & particular person canno canto 
therefore, proprio viggre an exclusion, from: 
interseta in the property of persons who are interested 
in it as tenante-in-common. [p. 104é,-col 2; p. 1045, 


Ppa against the decision of the Dis- 


ivil LATEN No. 20 of 1924. 
G. L. Subhedar and K.V. Deos- 
kar, Yor £he Appellan t. 

Mesars 


. P. A. Panditand S. B. Palsole, : 
as regards the entire 


for the Respondents. 
JUDGMENT.—This second appeal 
arisesoutof a. priore AE tane 
dor 8rdashare outofthe 
ae ve landa of Mauzas Kuarkheda 40.89 
ores, Borikhurd 41664 acres and isha apes 
Patol 3045 acres, which were recorde 
the papers-ofthe Settlement of 1892 as held 
in common ‘by unsth and Narhari 
sons of Krishnaji and one Ramchandrarao 
somof Bangnath all of Sapre family ipresum- 
ably as pag WA mae Neither party was 


at fhe stage of pisadings :able to explain 
how these lends which admittedly were me- 


corded inthe name of Musammat Jamnabai . 


gister of Rhagubai ithe wife of Krishnaji 
came into the poarsasion sal the parens te 
66 


MADHORAO SAPaB 2. LAIxIBal.. 


Baugor, dated the 29th July, rpm: 


deemed 


" 1041 


corded as. malik MALE E ietons there- 
of at the Settlemdhtof 1895. e plaintiffs’ 
case was that Ramehandr g the husband 
of Laxmibai defend&nt land the 
grandfather of Vinayak defemdant No. 2 
held and managed the Jands on behalf of 
the other co-owners—the sons ofrBhagubai 
who were the predecesaors-in-interest of the 
present plaintiffs Nod. 1to3,and that on 
death in- 1912-13 his widow defendant 
No. laswell managed the enltiration on 
their behalf. It was algo their case that the 
deceased Ramchandrarao syas let inte pos- 
session by Bhagubai’s third sister Nathu- 
bai's adopted son Gangadhar Vinayakrao’ 
who was entitled to the temaining i/8rd 
share of the lands, The plaintiffs 
upon the defendants to a partition 
which they declinedto do im 1920 Hence 
after a futile attempt to get their names 
brought on the mutation registers in 1820, 
they filed this suit on 10th A. 1922. The 
al Court held that the plaimtafis were not 
‘entitled to succeed pared ree to DAR. 
out their relationship sad 
ing right ef guit, and the lower mpi 
Court has.canfizmed the diemi 
on different grounda, The appeal to 
lower Appellate Coum was preferred by 
plaintifs Madhorao and Anamdrao and 
plaintiff No. 3 was made a dera Peg 
No. 3. This second Ep a by. 
pond Madhorao but he Joined pia plains- 
iffs Nos. 2 and 3 as co- Thug 


we haxe before ns all the parties intevented 


inthe litigation either as APPEARS OF ee 


vetal? tn papers ie pd an 
of the principal res 
que > oe wk kah MK tio Appel 
Madhorae cannet press this appeal 
Abra rds share as dhe 
other co-plaintiffs Nas, 2 and 3 hare mob 
joined as appellants and meget must be 
to haga ansepied the digmissal of 
theireutt Bo far as their ihdividuel dntensst? 
inthe lands was.conssrned. The 
LE eee 
z r. j e 
abadan (eio DE 
alia! n its.entipdty ,ewen.gn.an Mond es 


one of the parsons intersted fle parti* 

culariy besan the nana g og pini 

have been joined as .ooxpspondente pnd 

theyare before this Wangi. ithe 
ary objection .cannet ‘bb susti 

in view of the pro 


ge 


' released it only for the 


A OS in the followin 


tec the 


dui s 
fore, overrule the BAA, and) broeeed to 
decide-the appeal on its merits, . 

To my mind dhe cagerdoes not seem to 
haye been handled from the right point of 

: view.in the Courts below. In the papers of 
the 30 years” Setttlsmept when the award 
ef propridtary rights was made Musammat 
Jamnabai was recorded as the malik mak- 
buza muafidar of all.the lands of Borikhurd 
and. Kuarkheda Baji, Exs, P-20-21 and 
Exs. P-82-32, The word Tahayat in 
"Ex. P-32 which relates’ to the lands of 


Kuarkheda appears to have been used there 


to denote the duration of the revenue-free 
nature of.the grant and not the quality of 
interest which the grantee held or possessed 
in:the lands. - The Government’ made the 
grantee, the proprietor of the lands com- 
rised.in the grant, but instead. of releas- 
ing the right to realize the revenue for ever 
lifetime of the 
grantee...In other words, the revenue-free 
character, ofthe grant was liable to reaump- 
tion on the death of the grantee. ` The lands 
of Mazgaon Patol were recorded at the 
86 years’ d Gettlamént as. the khudkast of 
Musammat Jamnabai: Ex. P-8-9. These 
lands were given to her for life as the remark 
in the remarks column shows. We do not 
know how long .after the 30 years’ Settle- 
ment Musammat Jamnebai lived. Whether 
she of her own accord gave away all these 
lands to -her own sisters or sisters’ sons, or 
they succeeded to.it on her death, or they 
seized the lands thereafter under a claim of 
title either as sisters or sisters’ sons, to the 
exclusion, of Jamnabai's. husband's heirs, 
the position is the same, in view of the sub- 
sequent Settlement entries of 1892. 
‘The lower Appellate Court's surmise that 


. the lands were acquired prior to Ganga- 


. dhar's adoption (vide para. 30) cannot be 
` acoppted as correct as I. 
lines. 
The &dqption of angadhar by Vinayak 
*Rao or his widow Musammat, Mathubai 
-was in all probability made some time 
, between 1860 and 1870 88 one may reason- 
* bly resume from theage of his son P. 
j No. 4 being 50 in 1923. He must have 
'"been married man for at least 3.or 4 years 
kera 1873, when P. W. No. 4 must have 
ps born and, his adoption must necessari- 
‘ly précede his . I think it very. 
-.likely-that Jamwabai herself .made the 


<“ grani; and that too, to, Krishnaji’s surviv- . 


„ìng sans and to, Gangadhar, because the 
Has prine faf. gntitled to be the pre. 


WADHORLO 8:PRB. t. LAXMIBAÉ. 


. presently > 


; lands were 


* 
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ferrable objects of J amnabai's bount iy would 
not be her well provided sisters Bhagubai 
and Mathubai but their respectiyé sons; 
as ultimately, after.the death of their res- 
pective mothers they (sons) were to be law- 
fully entitled to their own mothers’ shares, 
i.e, Krislnaji’s sons to Bhagubai's share 
and Gangadharto his mothe Methubai’s 
share qua her addpted son. Asto whether 
they were to take per capita or per stirpes 
as representing their respective mothers, 
it could, no doubt, bea point for dispute 
between them which it was open to them to 
settleas best as they could. I presume that 
it had been effectively settled by giving 
Gangadhar or his nominee Ramchandra- 
rao 8 1/3rd share in the lands and Bhagu- 
bai's sons taking only 2/3rds. ; 
Ineither case Ramchandrarao the hus- 
band of defendant No. land the son of 
Rangnath the natural brother of Gangadhar 
could have no claim in his own right ‘to the 
estate of Jamnabai. If at all he could 
come in he could do so only through the 
kindness of Gangadhar who being in afllu- 
ent circumstances would feel compassion 
towards his relationsin his natural father's 
line who were comparatively indigent and 
thus give them some help or means of: 
support. Iltis, therefore, highly probable 
that Gangadhar who wag not let his 
brother's son Ramchandra starve, would do 
some thing to improve his condition in life 
by.letting him enjoy his own share of these 
lands and thus enabling him to acquire the 
position of' a tenant-in-common, with the 
other co-owners, namely, the surviving sons 
of Krishnarao and Bhagubai. The lower 
Appellate Court could not rightly appreciate 
the needy condition of Ramchandrarao and 
the moral obligation which Gangadhar his 
uncle in affluent circumstances would feel 
to make an adequate provision for the bene- 
fit of his indigent ielations in the family 


_of his birth. He had his whole estate fe 


his own son Sitatam and what he was 
giving away was practically an insignificant 
part of his big estate. I thus see ‘nothing 
improbable in. this provision being made 
by Gangadhar. for Ramchandrarao. The 
attempt of Laxmibai as D. W. No. 6'or 
of Sitaram (P. W. No. 4) to show that the 
eld in her husband's family 

since the time of Rangnath meaning thore- ' 
by that they had not come from. Jamnabai 


and that Krishnaji's sons would, therefore, 
-have no claiin, is in vain, for the simple’ 


reason that had the lands been inherited 


[93 1. C. 1927] 
from Rangnath, wé should have expected 
portions’ of these lands in the possession 
joint or*separate of not merely Ramchandra- 
rao but’ also of hisbrothers and brothers’ 
sons. They would also have figured as 
claimants at the Settlement. But they 
‘have had no sort of possession over them 
“as Laxmibai herself tells us in her deposi- 
tion. That theory failing, the only theory 
of prior antecedent title 18 the one advane- 
ed and proved by the plaintiff with the 
help of Umabai’s deposition ; it appears 
quite consistent and highly probable. I 
thus.see no reason to disbelieve her version 
‘of the grants of the lands, by Jamnabai 
to her two sisters’ surviving sons, and, by 
Gangadhar to Ramchandra, of his one 
l/3rd share out of them. In view of their 
remote antiquity v slight proof can 
suffice to induce anybody to accept such 
grants as the real foundation of the title to 
which the Settlement entries of 1892 could 
be said to owe their origin. 

Really speaking it was not necessary 
for the Courts below to .go into the ques- 
tion of the antecedent title of these ındi- 
viduale in view ofthe fact that they were 
recorded as malik makbuea proprietors in 
the papers of the 12 yeara' Bettlement 
of 1892-93, see Exs. P-59, P-23 and P-11. 
The lowar Appellate Court observes in 
para. 30 of its judgment in relation 
to the Settlement jamabandis of the 
three villages that they in effect raised 
“avery strong presumption that Krish- 
naji's sons were then entitled to part if 
not to all of the lands, and it is reason- 
able toconclude that the lands had come 
into their possession because of the rela- 
tionship of Jamnabai and  Bhagubai. 
Though Jamnabai had only a life-estate, in 
the absence of reversioners it is quite 
natural that her nephews should get into 
possession even during her lifetime, and 
prior to the adoption of Gangadhar by 
Musammat Mathubai" For reasons given 
above I do not, however, e with the 
remark thatthe grant by Jamnabal was 
"prior to the adoptien of Gangadhar." 
In para. 31 we d the said Judge 
remarking that ‘Presumably the Settle- 
ment was given to those who appeared in 
1892 to be entitled.” The gist of para. 
31 also ia that in the Settlement proceed- 
‘ings Ramchandrarao represented the 
common interests of himself and- Krishna- 
. rao's son» Narhari and Raghunath, In 
para, 35 the Judge observes; " It is 
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very unhikdlythat chandraraocouldhave 
ever had any title to the land except one 
which was dependent on the permission of 
the sons of Krishnaji (and I.may add of 
Gangadhar) in view of his °relationship 
with them. Whether je was given shares 
or seized shares, I am convinceli he was 
given them or seized them in virtue of 
this relationship.” Paragraph 36 makes 
out that the position of Ramchandrarao and 
the sons of Kri was that of co- 
owners as the following extract would 
show :— : 

“The revenue papers set up a strong 
presumption of title in favour of the sons 
of Krishnaji at the time ofthe Settlement, 
and,in my opinion, it is unnecessary for the 
plaintiffs.to prove title prior to the Settle- 
ment. At the time of Settlement the posi- 
tion of Ramchandrarao appears ADEM 
but I find that as regards Kuarkh co- 
ownership existed in equal shares between 
Raghunath, Narhari and Ramchandra after 
the death of Vinayak, as re “Borikurd 
in similar shares from Sambat 1951, and 
as regards Mazgaon between Raghunath 
and Ramchandrarao in equal shares, from 
the same date." : 

"When we read the above observations 
in the light of the ruling of this Oourt in 
Sheodayal v. Balarm (1) that the malik 
makbuza right is the creation of the Settle- 
ment, the position of plaintiffs as malik 
makbuza proprietors in their own right 
becomes very clear, Bo also that of Ram- 
chandrarao as their co-owner becomes 
unassailable. In the said case of Sheodayal 
v. Balaram (1) it was held that if the Settle- 
ment Officer gave that right to a certain 
person in respect of certain fields a Ciyil 
Court cannot go behind the Settlement 
award and find that there was a mistake 
in the award and the right should have 
been conferred to certain other fields. This 
ruling enunciates the priyciple «that the 
Settlement entry recording a person asa 
mali makbuea proprietor in respect of 
certain lands is final and: conclusive and 
one cannot go behind it or challenge it. 
It is thus clear that we must proceed on 
the footing of the Settlement entries of 1892 
being the very foundation of the confmon 
title of plaintiffs and of defendant. No. 1's 
husband Ramchandrarao.; én the abeenoe 
of anything to-the contrary, the share of 


Ramchandrarao was 1/êrd, |. |, 
(1) 1 0, P, L E, 144 iE. x 
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It was in exercise of ahis common title 
and in assertion of the. rights of all the 
co-owners that Ramchandrarao acted in 
the Settlengent proceedings and accepted 
the assessment as per Settlement. Form B. 11 
(Ex. P-59) dated 23nd Kebruary, 1893, on be- 
half of all. He thus avowedly declared his 
representative character at the time of the 
Settlement enquiry and purported to act 
on behalf of his other co-owners also. He 
thus held himself out'as the accredited and 
managing agent of the other co-owners. 
The subsequent jamabandis also were in 
substantial agreement with this joint or 
common .titlee solemnly admitted at the 
‘Settlement, though there may be some 
‘slight variations now and then, 

Plaintiff Madhorao and Anandrao’s 
father Narhari died in 1897 leaving them 
behind... Madhorao was 15 and Anandrao 
had presumably just attained .majority. 
Rangbunath died in 1899 but the names 
-of Narhari and Raghunath continued to 
be recorded in the mutation registers up 
to 1902-03 when defendant No. 1's hueband 
Ramchandrarao appears to have managed 
to secure mutation in his sole name (Exs. 
P-31, P-3 and P-4). There is nothing on 
the record to show that this mutation was 
ordered after notices to or with the consent 
of plaintiffs Nos. 1 to 3. The plaintiffs’ 
interest would, therefore, remain unaffected 
by such mutation entries unless knowledge 
thereof is brought home to them of a date 
' prior to12 years before suit. The plaint- 
ifs have admitted the knowledge of the 
year 1920 in paras. 4. and 5 of the 
plaint. Is was, therefore, the duty of the 
défendant to prove or impute knowledge 
ofa prior date. Even if it be considered 
that plaintiffs may by means of the inter- 
view arranged in March 1911 through Mr. 
Golwalkar (P. W. No. 8) be fixed with 
sia of all details still this does not 
take us ‘back te more than.12 years before 
the date of the institution of the suit which 
is 10th April, 1922 ; even then, theiclaim is 
within limitation. l 

At this stage itis pertinent to rémark 
that at the interview which Ramchandra- 
Tao „is proved to have had with P. W. No. 
u in,Maroh 1911, he did not take up an 
"attitude of hostility towards the plaintiffs 
-but seemed #hgnablè to any reasonable 
amicable. Settlement ° (vide para. 40 of 
the lower Appellate Court's ` judgment). 
This seems vary natural and proves the 
inner copeciowsness on: chandrarao'g 

e 


e 
. i 
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part that though hé alone was enjoying 
the income of the lands managed,by him 
he was not the sole owner thereef. I see 
no reason to distrust Mr. Golwalkar 
when he says that Ramchandrarao did 
not seem to be opposed to a Settlement. 
This must naturally have put ea 
iffs off their guard and led them to accept 
is word of assurance that the matter could 
satisfactorily settléd without recourse 
to a law suit; this could clearly con- 
stitute in the eye of law an admission of 
plaintiffs’ right, or, at any rate, was in the 
nature of a non-assertion of a hostile claim, 
which would convey the impression that 
the managing co-owner had not repudiat- 
ed his former representative character. 
He, however, soon after died in 1912-13. 
Thus the attitude of Ramchandrarao till 
his death can safely be inferred to have 
beén one of friendliness and not of hoe- 


‘tility towards his co-owners in respect of 


the lands in suit. f 

The story which the lower Appellate 
Court seems to have adopted in paras. 
37 and 44 ofthe judgment of Madhorao's 
father Narhari and uncle Raghunath 
having deliberately abandoned their shares 
in favour of ‘Ramchandrerao before their 
deaths has no foundation in reality and 
appears to be pure invention. The infer- 
ence based thereon that ‘the doctrine of 
one co-sharer holding on behalf of all” 
could not, therefore, be applied “after 
Ramchandrarao, had obtained mutation " 
does not hold good here. I may here use- 
fully quote the observations of their Lòrd- 
Bhips of the Privy Couhcil in the most 
recent ease of Nirman Singh v. Lal Rudra 
Partab Narain Singh (2) as they àre very 
pertinent to this case : “The perusal by 
their Lordships of thejudgment of the Oourt 
of the Judicial Commissioner of Oudh, * * 
leads their Lordships tothink that its judg- 
ment is tò a great degree based on the mis- 
chievous but persistent errorthat the pro- 
ceedings for the mutation of hames are judi- 
cial proceedings, in which the title to and the 
proprietary rights in immovéable property 
are determined. . They are nothing of the 
kind, as has been pointed out times in- 
humerable by the Judicial Committee. 
They are much more in the bature of fistal 
inquiries instituted in the intereat of the 


98 Ind. Ces, TOTS: A, L R. 1026 B. O. 100; 3 0, 
W. N. 603; (1926) M. W.N. 716; 48 4. 529; 44 O. In J. 
330; 28 Bom L. R, 1409; 51 M. L. J. 836; 200. C. 316; 


35 L. W. 1 (P. O). 
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Btate for ae Pe rpose of ascertaining which 
of the aeveral claimants for the occupation 


of certaim" denominations of immoveable 
property may be put into occupation of it 


with the greater confidence that the revenue 
for it be paid,” 
Had the earned District Judge kept 


this distinction betwean mutation and 
indicial proceedings before his mind I 
are say he would not have fallen into the 
error of thinking that from 1902 when 
Ramchandrarao, secured mutation in his 
d name his possession was not on behalf 
at. became adverse to, his co-owners. 
Alanmin g Ramchandrarao did’ “aet up 8 
claim ob e gole proprietary owner" of these 
lands “ in to an interest in which " 
the present plaintiffs *had no claim," then, 
in the words of-their Lordships themselves, 
“these Revenue Authorities had no juris- 
diction to pronounce upon the validity of 
such a claim, and from the orders it would 
rat they did not attempt to do so. It 
* perfectly clear that the orders already 
d to did not effect and were not 
intended or designed to effect proprio 
vigore an exclusion of the Plaintiffs from 
all interesta in the property" in which they 
are interested as tenants-in-common to the 
extent of 2/3rds. 

In this view of the case, the titleof the 

l]aintiff being intact and being shown to 
bc subsisting, they are pops to 8 decree 
for separate possession of their 2/2rds share 
of all the lands in suit by partition as 
against the defendants Nos. 1 and 2. 

The decrees of the lower Courts are set 
aside and the plaintiffs’ claim decreed with 
costs throughout against the defendants 
who will bear their own costa in all Courts. 
As this decision proceeds upon & ground 
common to all the plaintiffs the respond- 
ents Nos. 3 and 4 who are originally 

plaintiffs Nos. 2 and 3 shall also be entitled 
tá the benefit of this reversal. 

G. R. D. Decree set aside. 
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ALLAHABAD HIGH COUR 
Figer Otvir Appar No,505 oF 71923. e- 
ber 14, 1996. L 
Present:—Mr. Justice Dalal and Mr. 
Justice Pullan. 
RUGGHAN PRASAD AND ANÉTERR | 
—DRBrBNDANTS— ÁPPBLLANTS 
versus 
Musammat DHANNO—PLAINTIFF AND - 
LAOHHMINARAIN AND ANOTHER 
oD ETENDAN TS —-ResPoNDaNTS, 


C. (Act V of e 92—Specific Rel? Act . 


0. P 
(I of 1877), & 4f—Su 
appoint trustees —Sanction, whether necessi 
A suit for a declaration that the plaintiff is is entitled, 
as the founder of & truat-or as tlf guccegsor of the 
founder of the trust, to apponi trustees for the trust 
roperty in the place o the original trustees who 
ve died without &ny appointment, does qu 
fall ho ANE o apain s. 98 of the C. P. O. and is 
maintainable without the sanction prescribed by that 
section. Suche suit falls within the scope of s. 43 
of the Specific Relief Aot and, is not barred by the 
provisions of that seotion. [p. 1046, cal. 1.] 


Firat appeal from the decree of the First 
Subordinate Judge, Oawnpore, dated the 
10th of March, 19 

Dr. Sir Tej Bahadur Sapru, and Mr, P, 
N. Sapru, for the Appellants. 

Mr. G. Agarwala, forthe Respondents. 


ui UDGMENT.-—The suit out of which 
MBs appo arises was brought bs by one Ba- 
who is now dead whoee place 
iad cen en on the record by his widow. 
This Basant .in 1908, executed a Ad 
which he described 88 8 “wak i in favo 
temple situated in Sarsuiya Ghat in pakan, 
pore, in which he re-dedicated certain 
property which had already been dedicated 
for the same purpose by his father and 
grandfather. Under the terms of this deed 
of wakf two persons had been appointed i 
mutawallis, Bansidhar and Narain Das. 
Section 9 of the deed laya down that each 
member shall have power to appoint his 
successor, and if the member dies without 
pointing his successor, the other? member 
shall appoint another person in hig place, 
Bahaidhar died in 1917 and appointed no 
successor, This suit has been brought after 
the death of Narain Das on the allegation 
that, as Narain Das also has died without 
appointing a suçcessor, the right of appoint- 
ment has devolved upen the plaintiff, and 
he has sought a declaration both thet he had 
such a right and that he y made a valid 
appointment of tWo other persons. The 
suit was decreed by the lower Gourt. An 
appeal has been preferred. qn the following 


grounds. Firstly, it has been prgued that 


ion e right to 
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the suit should have ben brought Mr 
obtaining the netmisgion of the g e- 
TE onde s. 92 of the Q. P. O. 
Secondly, tht the suit is barred by the pro- 
visions of s. 42 of the Specific Relief Act. 
Thirdly, fhat the plaintiif has no cause df ac- 
tion because a valid appointment had been 
made by Narain Das. Section 92 of the O. 
P. O. enumerates certain suits which 
can be brought after obtaining permission 
of the Legal Remembrancer. These suits 
can only be brought when there has been an 
alleged breach of a trust, or where direction 
of the Court is deemed necessary for the 
administration 5f any such trust. Second- 
ly, these suits must be for one of the eight 
objects enumerated from (a) to (h) in the 
section. None of these clauses directly 
cover a suit of the nature of the present de- 
claratory suit. The essential difference is 
that the plaintiff in this case does not admit 
that there are any trustees in existence. 
His contention is that the trust has been 
left without any meee and that he 
is entitled to step in. our opinion, 8. 
92 makes no provision for a suit of this 
ae and we cannot find that the plaintiff 
is debarred from suing directly in a Civil 


Odnrt. 

. Beotion 42 of the Specific Relief Act lays 
down the conditions under which a person 
may bring asuitfor mere declaration without 
any consequential relief. It is argued be- 
fore us that the plaintiff has under that 
section no right to bring the present suit 
and reliance is placed upon a ruling of the 
Oalcutta High Court reported as Decka 
Koer v. Kedar Nath (1). In that case the 
plaintiff sought for a relief in respect of a 
certain property in which he had no iater- 


est, because of his interest in another 
property, and the Oourt found that none 
of the declarations which he sought relat- 


ed tothe plaintiffs legal -character, or as 
to his right in the property. In the present 
case the declarations which the plaintiff 
seeks areas to his legal character because 
he claimed a right, as being either the 
founder of the trust or the successor of the 
founder of the trust, to appoint a mutawalli, 
and “he also claims a right as to the pro- 
perty'(i&tihese wordS can be taken toin- 
clude the righteta,interfere in the manage- 
ment of the preperty). Lastly, we have 
to consider the question of bor Three 
witnesses are called to show that Narain 


(1) 15 Ind. Vas, 21; 59 O, 704; 160, W., N. 838, 
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Das madea valid appointment of his bro- 
ther Rugghan Prasad as mutawallf of this 
trust. The lower Court held wrongly that 
this suit was governed by the Indian Trusts 
Act and that, therefore, the omission to 
make an appointment in writing renders 
any appointment orally made by Narain 
Das invalid. Buf we are satisfied that the 
evidence is not ‘sufficient to prove that 
even an oral appointment was made. lt 
may be the fault of the Counsel in the 
lower Court, but neither Rugghan Prasad 
nor Kanhaiya Lal stated that Narain Das 
made any appointment to take effect after 
his own death and the third witness, Bal- 
chand admitted that he did not. know 
which of the two trusts in the management 
of Narain Das was being made over to 
Rugghan Prasad. It is also evident from 
all the evidence that the man who ig really 
managing the trust is one Gaya Prasad 
alias Kammo. Another point which makes 
the evidence difficult to believe is the asser- 
tion of all the three witnesses that Basant 
Lal himself was present while Narain Das 
was making the appointment of his succes- 
sor. If Basant Lal was present at the time 
and made no objection no reason has been 
given why heshould have raised this ob- 
jection subsequently and filed a suit. In 
our opinion, the plaintiff is entitled to the 
declaratory decree which he has obtained 
in the lower Court and we dismiss this 
appeal with costas, 

Z. K. Appeal dismissed. 
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NAGPUR JUDICIAL COMMIS- ` 
SIONER’S COURT. 

BgooND OCrvin APPHAL No. 242-B oF 1925. 
November 23, 1926. 
Present:—Mr. Findlay, J. C. 
PANDURANG SHEORAM-—PLAINTIFP 
—APPBLLANT 


versus 
SAMBHAJI AND oruBB8—DauFBKDANTS— 


PONDHENTS. ‘ 

Berar Sub-Tenancy Rules—Enirics made under 
rules—Tahnidar, duty of—Appeal, second—Finding of 
sa ara on unwarranted assumptions and misappre- 

nsion—High Court, whether can interfere. 

The Berar Sub-Tenancy Rules wege in force in 
1867 though they were not published in the Oode of 
oransal Book Oiroulara until 1877. [p. 1048, coL 


binaka on a Tahsildar under r. 5 of the 
Berar Sub-Tenanoy Rules to enquire into the merits 


[39 L-O. 1827] ` PANDURANG SBEORAM V. BAVBHAZI, . 


of any dispute with reference to a co-share or sub- 
tenancy and scoording to the decision arrived at, to 
enter the®name of the claimant with the extent of 
interest proved. [ibid. : : 

A second Appellate Court can interfere with a find- 
ing of fact if the oonolusion'of the Appellate .Oourt 
was arrived at on a-seriea of unwarranted theories and 
assumptions and on mistpprehension of documentary 
evidence... [p. 045, ool 2 AT 

Appeal from the decrae of the Additional 
District Judge, Yeotmak dated the 31st 
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conclusfon that before the grant of thé 
inam in 1875, the defendants’ forefathers 
‘and, after them, the deferfdants had been 
: cultivating the lands. He didgovered cer-- 
tain evidence that defendanta' f refather,... 
Panjaji held a lease of the lande! for. fixe... 
years and, therefore, held that the memory, , A 
of the defendants’ tenancy could nof be. 
said to be lost in antiquity. Ramrao, he -. 
held, had been the owner of thelands and . 


March, 1925, in Civil Appeal No. 56 of 1925. 
Mr. W. R. Puranik, for the Appellant. 


Mesars. P. C. Dutta, R B., R. R. Jaywant - 


and S. A. Ghadghay, for the Respondents. 


JUDGMENT.—The  plaintiff-appel- 


Jant,, Pandurang Sheoram, sued the three’ 


defendants-respondents, Sambhaji, Irbhan 
and Musammat Bhagubai, in the Court of 


the Subordinate Judge, Second Class, Pusad, ~ 


for ejectment of the defendants from Survey 
Nos, 8 and 89 of Mauza Kharus. His case 
was that these fields had stood in: the 
name of Ramrao, son of Balaji, in the 
Revenue Records before 1875. In that 
year, with Ramrao’s consent, the fields 
were conferred as & service inam in the 
name ofthe deity, Ainath Maharaj. Before 
that, the defendants’ ancestors and, after 
that, the defendants had- been cultivating 
the lands and paying assessment. The 
plaintiff, as the manager of the temple, 
sent notices to the defendants to quit the 
lands and, as they refused to do so, the 
present suit was brought. 

The plaintiffs further allegation was 
that Punjaji, the ancestor of the defend- 
ants, was only a tenant of Ramrao, who, 
even after the inam was conferred, con- 
tinued to let the landsout to the defend- 
ants, who, however, paid rent direct to 
the plaintiff. In 1914 Raoji, the son of 
Ramrao, began to assert his ownership 
of the fields, whereupon the plaintiff ignor- 
ed him and let the lands orally to de- 
fendants direct, : 

The defendants’ case” was that they 
held the lands direct and not as tenants 
of Ramrao, who was a mere khatedar under 
the old record. They alleged that they 
were either anti-jagir tenants or tenants 
of antiquity, for they were ignorant as to 
how the fields had been acquired by their 
ancestors. They further denied that they’ 
had made any fresh contract with the 
plaintiff in 1914. 

The Subordinate Judge, after finding 
that notice of ejectmsnt had duly been 
gerved on the defendants, came to the 


' it was he who' agreed to gift them to the” 


temple. Even thereafter, however, hé con. `` 
tinued to hold the lands ftom the temple, . 
and the defendants, thus, became autome- ` 
tically his sub-tenants. Holding that the. 
defendants were, in those circumstances, ' 
only annual tenants, the Subordinate Judge: 
granted a decree in favour of the plaintiff. 
The defendants appealed. to the Court, 
of the Additional District Judge, Yeotmal. 
He differed from the Subordinate Judge 
as regards the latter's finding that Ramrao 
and Raoji. were tenants of Ainath Maharaj,’ 
and the appellants as well as their an- 
cestors were sub-tenants. For reasons, 
which will be discussed, as far as may be 
necessary hereafter, the learned Additional 
District Judge held that the appellants 
were tenants of antiquity, the origin of 
their lease heing more than 50 years old. 
After discussing certain documentary evi- 
dence, particularly the Bhagin Patraks of 
1874 (Exs. P-11 and P-12), relevant entries 


. in which to some extent appeared to 


militate against the view taken by him, 
the Additional District Judge came to the 
conclusion that the appellants as tenants 
of antiquity -were not liable to ejectment 
and dismissed the plaintiff's suit. . The 
latter has now come up to this Court*on 


Becond appeal. 
It has been strongly urged on behalf.of 
the plaintiff-appellant that the decision 


of the lower Appellate Court to the effect 
that defendants were tenents ofthe lande 
in question has been arrived at by a series 
of unwarranted conjectures and by mis- 
apprehending certain important evidence’ 
to be quite different from what, in reality, 
it was, I have been referred in this con- 
nection to para. 3 of the judgment, where 
the Additional Distrigt Judge holds that 
the position once assumed by thé defend- 
ants to the effect that yt was only a 
khatedar and that their ancestor was the . 
real holder and owner of the. fields, was 
only a false plea put forward in orter to 
secure a higher title. is. difficult to 


e 
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understand the grounds “on which this 
somewhat far fetelted agsumption was made. 
Again, in páre. 4 of the judgment it is 
that” jari was being paid before 

tter óf yhich there was ap- 

proofon record. If is perti- 
nent also to point ouf, with reference to 
. the retharks in the end of para. 4of the 
jadgmeéut, that Raoji was, in Second Appeal 
No. 1$5-B ôf 1921 (Ex. P-7), held to be 
only a tenant of the Iands,andI am fur- 
ther unable tó understand the evidence 
on which thé Additional District Judge 
has héld that Raoji was an unnecessary 
in ler, who for years had been mis- 
appropriating thé jwari payments. 

A still moreiniportant matter relatés to 
thé entriés in the Bhagin Patraks (Exe. P- 
11 and P-129). Thése éntries were directly 
aga the view of the defendants’ posi- 

n which appealed to the learned Ad- 
ditiénal Distritt Judge. He has, however, 
rédarded thegó 
or impórtahoe because, in his view, they 
wéré not Authorised by any rules in force 
at thé time béing. Hé' has, in this ¢on- 
paction, a&éumed that as the Code of Non- 
Judicial Book Oireulàrs in force in the 
Hydérábád Assigned Districts was only 
publishéd in 1877; the register was not 
prepared under these rules. Here, there 
would seem tó have been a réal misapprehen- 
sion of the actual A are is regards the 
authority behind the entries in Exs. P-11 
and P-12. If we turn to the entry at thé 
foot of p 85 of the Berar Revenue 
Manual, Volume I, we find. that, in the 
lat Schedule to the Berar Land Revenue 
Code of 1896, the Befàr Sub-Tenancy Rules 
were repealed, while the entry in the 
lat column thereof clearly shows that 
these Rulés had been in force since 1867, 
Ta although they may not have been 

u 

ook Cireulars until 1877. 

Türnin 


med 
1875, a . 
parénily 


i 8 to Vol TIL of the Code of Noh- 
Judicial Circulars referred to, we find that 
r. 5 of the Berar Sub-Tenancy Rules re- 
quires the T dar to enquire into the 
merits of any dispute with reference to a 
co-ahafe or sub-tenancy and, according to 
the decision he arrive’ at, to enter the name 
of the claimante with the extent of interest 
proved. These erftries, therefore, go very 

‘strongly tq show that the defendants can- 

not Baim to be protected tenants; the 
lease for fiye y@ira, is clearly mentioned 
gherein, s . 


PANDURANG BHROPAM v, S: BHAIT, 


entries ag of little weight. 


lighed,in th. Code of Non-Judicial. 


[89 L O, 1927] 


It has, however, been urged on behalf 
of the respondents that, even assuming 
that the lower Appellate. Court's finding - 
bas not been correct in’ some or all of 
the respects alluded to above, this Court 
is debarred, me a Court of second appeal, 
from interfering, and I have bqen referred 
to the decisions ineTukaram v. Chintaram 
(1), Lachman Lal Chowdhri v. Kankaya Lat 
Mower (2) and E. I. Railway Compdny v. 
Badrilal (3) in support of this position. 
The judgment ef their Lordships of: the 
Privy Council in Lachman Lal Chowdhri 
v. Kanhayal Lal Mowar (2) ia not much 
to the point, for in tha case of the ap- 
pellant therein ‘there were concurrent find- 
ings of fact of both the lower Courts against 
him. : 

In the present instance, however, I do 
not find it necessary to discuss at length 
the general question of how far, if at 
all, this Court can interfere with & find- 
ing of fact duly arrived at by the two 
lower Courts, and after proper considera- 
tion, for the simple reason that ‘it is 
obvious that the conclusion of the Addi- 
tional District Judge waa arrived at, partly: 
on 8 series of theories and assumptions, 
for the basis of which we are left com- 
pletely in the dark, and partly because 
the learned Judge failed entirely to realise 
the evidential value of documents like 
Exs. P-1l and P-13. He assumed, in short, 
these documenta to be quite other than 
what they actually were in force of law, 
and proceeding on this wrong assamp- 
tion, it is perfectly obvious, he entirely 
failed to appreciate their evidential value. 
It would be possible for this Court to 
proceed to determine the questions of fact 
involved, but, in view of the faulty man- 
ner, in which the lower Appellate Court 
has dealt therewith, l consider it desir- 
able that the said Court should have an- 
other opportunity of re-considering the 
appeal to it. i . 
he judgment and decree of the lowe 
Appellate Court are accordingly reversed 
and the ease is remanded to that Court 
for a fresh decision of Civil Appeal No. 86 


.of 1924 on the merits with advertence to 


the above remarks. The costs incurred 


x T HOn 337; 20 N.L: R. 17; A4 L R 1084 
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$ 22 O. 609; 22 L A. 51; 6 Ber. P. O. J. 558; 11 Ind. 
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in this Court will follow the event. There 
will be no certificate of refund of Court- 


* tees. . 


G. E. D. Case remanded, 


; ALLAHABAD HIGH COURT. 
SA BgooND APrRAL No. 1034 or 1994. 
December, 14, 1926. 
Present :—Mr. Justica Iqbal Ahmad. : 
Ter COLLECTOR or ALIGARH— 
PLAINTIFE—AÀPPBLLANT 


versua 
Srimatt RAM DEVI AND OTHERS —DAFAN D- 
ANTB—RBSPONDANTS. 

U. P. Land Revenue Act (III of 1901), ss. 144, 284— 
Lambardar, fees of, scale of—Co- Land revenue 
paid by one co-sharer— Liability of other  oo-sharers, 
whether joint or several. 

& 144 of the U. P. Land Revenue Act the 
Le ture fixed the maximum of a Lambardar's tee 
at $ oent. of the revenue, and all that waa left 
to the Government by rules framed under 
8, 234 of the Act was to fix the scale af such fesa pro- 
vided ‘the scale so fixed did not exceed Ra. 5 per semi. 

[p. 1049, col. 2.) 
All the oo-sharers of a mahal including the Lambar- 

-dar are jointly and severally responsible to the Govern- 

ent for the entire revenue assessed on the mahal but 
ohos the revenue has been paid to or haa been realised. 
by the Government by or from one of the co-sharera 
Who may orna not be the Lambardar, the joint and 
oe ere ity comes to an end and the remedy 
of the co-sharer who has paid the revenue is to realize 
from each co-sharer the revenue payable by him. 
The mere fact that the revenue of Sash co-sharer has 
not been separately specified in ths khewat is no ground 
for holding that as batween the co-sharers themselves 
there is not s specification of the revenue payable b 
each, The revenus payable by each co-sharer though 
saa a ae diem can Du 

nt a oning sum portion 

Daire a of the beken IP, 1050, coL 1.] 

Second Spes against the deoree of the 
Additional District Judge, Aligarh, dated 
the 27th of March, 1924. 

Mr. G. W. Dillon, for the Appellant. 

Mr. P. L. Banerji, for the Respondents. 

JUDGMENT.—This is a plaintiff's ap- 
peal and arises out ofa suit brought by 
the Collector of Aligarh as Manager of the 
Court of Wards, which is in charge of the 
estate of a particular Lambardar under s. 
159 of the Tenancy Act, for recovery of 
arrears of revenue paid to Government by 
that Lambardar, on account of the revenue 
due from the remaining co-sharers of the 
mahal, all of whora were arrayed as defend- 
ants to the suit. Thefact that the revenue 
was paid to Government by the Lambardar 
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and that the revenu@ so paid was due on: 
account of the share of the, defendants. 
edmits of no doubt. Over*and above the 
revenue paid, the claim was also» for Lam- 
bandari dues at the ie of Ra, 15 pef cent. ' 
on the revenue payable ifi respect fof t 
share of the defendanta. D ue 

The suit was decreed by the trial Court 
andit passed a decree againat all the defend- 
ants for the entire amount j : 

On appesl by the defendants the lower 
Appellate Court has modified the decree of 
the trial Oourt in two respecta. Firstly, it 
has awarded the lambardari dues at the 
rate of Rs. 5 per cent, instead*of Rs. 15 per 
cent allowed by the trial Oourt. Secondly, 
it bas worked out the proportionate revenue 
payable by each ofthe defendante to the 
guit and . as passed a decree specifying 
the liability of each of the defendants for 
the a ze a he was liable. 

e decree of the lower Appellate Court 
has been assailed before me en fwo 
grounds:— 

Firstly, it is argued that the interpreta- 
tion put by the lower Appellate Court on 
8. 144 of Act HI of 1901 is not correot and 
that that Oourt has erred in holding that, 
DO aga aur rules to the contrary 
made by the cal Government in pur. : 
suance of the power vested init by s. 234 
of the Act, the Lambardar is not entitled 
to Lambardari dues at a rate exceeding 


‘Rs. 5 per cent. ofthe revenue payable, It 


is urged that the words “subject to ruleg 
made under 8. 234" govern the latter 


‘provisions of the section including the pro. 


vision, fixing the maximum of the Lambar- 
dar's fee at Ra. 5 per cent. Iam unable 
to agree with this contention. [t appears 
to me that by s. 144 of the Act the Legis- 
lature fixed the maximum of Lambardar's 
fee at Rs, 5 per cent. of the revenue, and 
all that was left to the Local Government 
by rules framed under s. 234, was to fix 
the scale of such fees provided the soale 
go fixed did not exceed Re. 5 per cant. 
The phrase “ subject to rules made under 
s. 234 " has to be read with the wards“ aa 
the Local Government may prescribe,” 
If the argument of the learned Government '* 
Advocate were to prevail, nepedaary 

consequence would be tg be d that the 
Legislature, while fiying the maximum of 
the Lambardar's fee at Rs. 5 per cent. of 
the revenue, and leaving it to fhe Leoal 
Government to prescribe FR: scales 
with respect to differdht “manis, pro- 


kuoso A. 
vided the maximum dil not exĉeed Rs. 5. 
per cent. ofethe revenue, also gubjected 
the maximum fix8d by itself and the 
scale fixed*by the Local Government to any 
"rules f. the contrary made by: s. 234, This 
I find Nnyself vfhable to do. The rules. 
under s. ?34 &re made by the Local Gov- 
ernment and it is those rules, which have 
to govern the scale of Lambardar's fee, but 
those rulesto be valid must be consistent 
with the provisions of 8.144 and as such 
the scale fixed by those rules cannot exceed 
Rs. 5 per cent. of the revenue. For these 
reasons, I amin agreement with the view 
taken by thé learned District Judge on 
this point. : 

The second point urged by the learned 
Government Advocate is that the learned 
District Judge was wrong in holding that 
the ‘plaintiff was not entitled to a joint 
decree against ‘all the defendants. It is. 
said that, though the share of each co- 
sharer isdefined in the khewat, but as the 
revenue has not been distributed and as 
the patti is joint, the Lambardar having 

aid the revenue was entitled to a joint 
dud againstall the co-sharers for their 
shares ofthe revenue. I cannot gecept this 
argument. True it is that-all the co-sharers 
of.a mahal including the Lambardar are 
jointly and severally responsible to the 
Government for the entire revenue assess- 
ed on the mahal but once the revenue has 
been paid to or has been realized by the 
Government by one of the co-sharers, who 
may or may not be the Lambardar, the 
joint and several responsibility comes to an 
end &nd the remedy ofthe co-sharer, who 
bas paid the revenue is to realize from each 
co-aharer the revenue payable by him. The 
mere fact that the revenue of each. co- 
Bharer has not been separately specified 
in the khewat is no ground for holding 
that as,between the co-sharers themselves, 
there isnot a dpecification of revenue pay- 
able by each. The revenue payable by 
each co-sharer though entered in the 
khewat in a lumpsum can be worked out 
by apportioning the samein proportion to 
the respective shares of the co-sharers. 
Thé Government’ Advocate has placed 
relidnce ona passage at page 430 of Dr. 
Agarwala's J'enanoy Act, 9th Edition, 
wherein the learned guthor has quoted the 
view teken in the Selected Decisiona of 
the. Board of Revenue No. X of 1834. That 
book iB not available in the Library of 
the Higlf Oohrt'asnd as euch I have not 


` MAHADEÓ 4, BOMAIJI, °- 


. 


[89 L-O. 1827]..^ 
had the benefit of looking into that deci- 
sion; but if it was held in that case that 
in circumstances like those of the present - 
case, the Lambardar, who has paid the en- 
tire revenue assessed on the mahal, is 
entitled toa joint decree against all the 
co-sharers I am, with all respect, unable to 
agree with the decision. © chnnot dis- 
tinguish the present case with those cases 
in which, though certain debtors may be 
jointly and severally liablé& to-a- creditor 
and as ‘such the creditor. has'a right toa 
joint decree against every one of them and 
to' enforce that decree by executing the 
same against one or more of them, the 
moment that debt is discharged by one 
of the debtors, the joint and several ree- 
ponsibility comes toan end and then. the 
only right of a particular debtor, who paid 
the entire debt, is to claim’ contribution 
from the remaining debtors in proportion 
to their respective liabilities. In the pre- 
sent case, the momentthe entire revanue ` 
payable to the Government was paid, the 
joint and several responsibility 'of the oo-' 
sharers came to an end and the only remedy. 
of the Lambardar was to claim from each of, 
the co-sharers such portion of the revenue. 
88 was payable by him. `> ` 

For the reasons given above, .in my, 
judgment, the decision of the lower Ap- 
pellate Court is perfectly correct and'I dis- 
miss the appeal with costa. 

Z. K. ‘Appeal dismissed. 


—— 


NAGPUR JUDICIAL COM- - 
MISSIONER'S COURT. 
BgooNp Orvin APPEAL No. 74 or 1920. 

November 20,1926.. ` 
Present :—Mr. Findlay, J. C. 
MAHADEO 4ND ANOTBER—DHEFHSNDANTS 
— APPELLANTS U 
versus ] 
. BOMAJIANDANOTHBE—PLAINTIPFFS— , 
RESPONDENTS. $07 
Hindu Law—Joint famiy—Alienation —Business, 
capital to be rated for—Necessity, proof of—dlinor— 
Sale by de facto guardian, suit to set aside—Limita- 
thon Act (IX of 1908), Sch. I, Arta. 44, 91, 144, appli- 
cability of. | 
In the case of a sale of joint family property alleged 
to have been mede for the purpose o ising capital 
for a family business, stringent proof 18 required both 
as to the necessity for raising the capital as well.as 
proof that the sale of the property was the only effeo- 
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tlre means of doing so. The mere faot that the busi- 
ness may bya prospered is in no way of itself oon- 
clusive in this connection. [p 1051, col. 3.] 

Neither Art. 44 nor Art, 91 of Soh. I to the Limitation 
Act applies to a sult for setting aside a sale of & 
minors property by ade facto guardian of the minor 
and the suit can be brought within the ordinary period 
of twelve yqars. oi p. 1052, coL 1.) 

Appeal from the decree of the District 
Judge, Nagpur, dated the 9th November, 
1925, in Civil Appeal No. 122 of 1925. 

Mr. W. R. Puranik, for the Appellanta. 

Mr. A. V. Khare, for the Respondents, 


JUDGMENT.—The facts of this case 
which have led to the present second ap- 
peal are sufficiently clear from the judg- 
ments of the two lower Courts, The Sab- 


ordinate Judge, Second Class, held that. 


the defendant No. 3, Vithoba, was the de 
facto guardian of the minor plaintiffs, 
while their mother wasthe de jure guar- 
dian; that the farkhatnama, dated 4th July, 
1914, had been duly executed and acted 
upon by Vithoba in favour of his deceased 
father Ramji; that the latter executed the 


Will, dated 19th July, 1908, in favour of 


the first plaintiff; that Vithoba had no 
interest in the properties concerned on the 
date of the execution of the sale-deed of 
1920; that the plaintiffa and defendant 
No. 3 were separate on that date; that the 
sale of 1920 was binding on the minors, 
inasmuch as the property was sold by the 
de facto guardian with the consent of the 
de jure guardian and that it was more in 
the interests of the minors to have sold 
the property than to have retained it; and 
that the suit was a collusive one as be- 
tweenlthe third defendant and the plaintiffe, 
On theee findings the Subordinate Judge 
dismissed the plaintiffs’ suit, : 
The latter appealed to the Ootrt of the 
District Judge, Nagpur. The lower Ap- 
ellate Oourt confirmed the finding of the 
t Court on the point of separation of 
Vithoba. It, however, held that the fact 
ofthe mother and the three plaintiffs hav- 
ing gone to live with Vithoba after Ramji's 
death and their having had common 
trading transactions with him was insuffi- 
cient to rebut the evidences of separation. 
The learned District Judge, however, fur- 
ther held that, although Vithoba as de facto 
manager had power to sell the house, this 
could only exercised in case of neces- 
sity or for the benefit of the minor plaint- 
iffa. He held that there had been no 
sufficient proof of necessity for the trans- 
action and that, even iftany benefit resulted 
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therefrom, Vithoba ENN was geparate shared’ 


therein. The learned District Judge 


agreed with the first Court that the suit was - 


barred against the first plaintiff, bu# fo 
that the other two plainsiffs were ted 
tosucceed. It was further found that there 
had been no sufficient proof of improve- 
ments, while as regards the plea of collu- 
sion the Judge of the lower Appellate 
Oourt held that although Vithoba was 
undoubtedly on the plaintiffs’ side, this’ 
fact per se did not necessarily imply that 
the suit was not brought Łona fide in the 
interests of the minor plaintiffs. The Dis- 
trict Judge accordingly gave the second 
and third plaintiffs a declaration that the 
sale was not binding on them and ordered 
the defendants Nos, 1 and 2 to put them in 
possession of the house in suit. 

The first and second defendants have 


come up on second appeal to this Court. 


The ground of appeal contesting the con- 
current finding of fact that Vithoba had 
separated from Ramji and his family, was 
not pressed in this Court. It has, however, 


been urged on the strength of the decision- 


in Kesheo v. Jagannath (1) that the trans- 
action by the de facto guardian was for 
the benefit of the minora and was, there- 
fore, binding on them: The contention of 
the appellants in this connection is that 
the house wasin a dilapidated Btate, that 
it was found diffioult or impossible to rea- 
lize rent for it and thatit was to the ad- 
vantage of the minors to get ridof such a 
house and to use the money acquired by 
ihe sale in the common family business 
It js, no doubt, true that the plaintiffg and 
their mother took shelter in Vithobd's 
house after Ramji's death and entered 
into common trading transactions with 
him, bui what has not been proved is that 
there was any vital necessity for sacrific- 
ing the family property out and” out for 
the Le e of ay ae business. In such 
& case stringent proof is necessary, 

7 eei neceesity for raising ME 

e business in question as well 

that the sale of the house was udis 
effective means of doingso. The mere fact 
that the business may, have prospered is 
in no way of itself conclusivéin this con- 
nection. Moreover, in viéw*of the fact that 
the separation of Vfthoba'is now admitted 
& very vital consideration, which entirely 
militates against the appelants’ case, is 
oe Ind. Cas, 181; 33 NL, A TR. 1928 Nag, 
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was used with success in the common 
trading buajness,'jt, of necessity, follows 


- that Vitholta, the separated member, who 


was theApartmer in the said business, must 
have altered in fhe "benefit, cf., Vithal 
Yeshwant v. Shivappa Maligppa (2). 
Again, it has heen urged on behalf of 
the appellants that in aur event they were 
entitled to compensation for improvements. 
It ig perfectly obvious in this connection 
that considerable confusion has arisen in 


. the minds of both the Judges who have dealt 


with this case on the question of improve- 
ments. Improfements have to be distingu- 
ished from necessary rupnijng repairs and 
no such distinction hag been made. No 
clear and specific evidence of jmprovementa 
as such has been forthcoming, and it ig, 
quite clearthat the Subordinate Judge, by 
a proceas of guess work in view of the dis- 
crepancy between the price paid for the 
house and the present value of the house 
as given in the plaint, concluded that 
there must have been such improvements, 
Any sugh line af reasoning entirely over- 
looks the vital consideration that the price 
at the sale of 1920 would obviously be low 
forthe simple reason that the vendees must 
have known very well that they were olegr- 
ly acquiring a doybfful title. J can see no 
reason for remand of the case op this ques- 
tion of improvemepts, for I am satisfied 
that the District Judge's finding of fact 
in this connection iga sound and justifi- 
able one. Į need hardly point out too that 
if the defendants. Nos. | and 2 were to 
recaive compensation for improvements, 
they would have to acogunt also for any 
profits acquired in- fhe trapeaction in ques- 
tion. 

On the question of limitation, which was 
considered by the Courts below, ib seems 


.*o me that both the lawer Courts were 


wrong in applying s, 0] ofthe Limitation 
Act to the case. Thessle having been made 
by ade facto guardian, so called, neither 
Art.44 nor Art.91 applies and the suit 
can be brought within the ordinary period 
of 12 years. Even, however, did the threa 
year# period of limitation apply, so far as 
the ffrat plaiptiff if concerned, I know of 
no authority fer fhe view that the suit is 
barred as against the second and third 


* plaintiffs. ' Section 7 of the Limitation Act 


doesnot sem to me to apply in the cir- 
2) 72 Ind, Ces. (59; 47 B. 637; 25 Bom. I, B. 893; 
AA a 1098 Bom es iğ i 
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cumstancea of the present case, but, in any 
event, the point. isa purely academia one 
in view of my finding above or the queg- 
tion of limitation. ` 

It has further been urged on behalf of 
the appellants that the lower Appellate 
Court erred in giving a dgcreg to the 
second and third plaintiffs in respect of 
the entire house. Obviously the three plaint- 
iff have.remained a joint Hindu family. 
The house in suit forma only one of the 
assets, and losses and equities would have 
to be adjusted between them. The defead- 
ants, who are strangers, cannot, in the 
circumstances, be allowed to remain in pos- 
session, cf , Mohanlal v. Fek Chand (3). 

On the question of collusion, I have no- 
tbing to add to the judgment of the learned 
District Judge. The mere fact of Vithoba 
obviously supporting the plaintiffa' case ia 
in itself no proof that the suit ig not a 
bona fide one brought ip the interegta of 
the minors. 

These findings govern the appeal which 
is dismissed with costa. The appellants 
must bear the respondente' costa in the 
lower Oqurtg ag already ordered. | 

G. R. p. Appeal digmissed, 


(9) 18 Ind. Caa. 836; 9 N. L, R, 18, 
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Q"ALUAHABAD HIGH COURT. 
EOOND OrviL AppsAL No, 878 or 1924. 
December 14, 1930. 
Present:—Mr. Justice Ashworth and 


Mr. Justice Pullan. 
MUHAMMAD BHAFI—DaranpANT— 
APPALLANT : 


VETINHG 
MUHAMMAD ABDUL AZIZ AND WIHARA — 
PLAINTIFES — RESPONDENTS. 
Hanafi Sehgoh—Wagt—De- 
ai ciegas jeda then necessary — Waqt or pana: 
of mosquse— roation, whether permitted—Imam 
A Man and Imam Abu Yusuf, preference between. 
In the Province of Agra the authority of Imam 
Muhammad should be generally to that of 
Imam Abu peut [o 1053, col. V 
Under the Lew actual delivery of the wag/ 
property to the pom nig pt EE precedent P 
ow tt np kk a ! , eol. 2, p, 1054, ool, 
Ber Flan, .—In the case ota og forthe berahi 
& mosque it is not permissible fof the wagi/ to 
a benefit to himself in the wag property. 


reserve 
[p 1058, col. 2. 

Per Ashworth, J.—There is not sufficient authority 
for the proposition thai there gould be no reserve: 


N 
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ton in the case of a waqtin favour of a mosque. 
[p. 1054, col. 2.) 


Second appeal from the decreeof the Dis- 
trict Judgs, Agra, dated the Ist of February, 
1924. . 

Mr, Mushtaq Ahmad, for the Appellant. 

Mr. Mukhtar Ahmad, forthe Respondents. 

e JUDGMENT. 

Pullan, J.—Theplaimifis who are the 
managers of a mosque Brought this suit 
for a declaration that a certain house is 
waqf property and not liable to be sold in 
executionof a decree against the original 
owner: 

The Court of firat instance dismissed the 
Buiton the ground that the wagf is in- 
valid under Muhammadan Law, but the 
lower Appellate Oourt reversed the finding 
and decreed the sait, 

The execution of a wagfnamah by 
Amir-ud-din and his wife Umdeon 28th May, 
1812, ia admitted, and they were fally com- 
petent to make an endowment of the house 
to the mosque. We have only to coneider 
whether the endowment so made is valid 
and complete under Muhammadàn Law. 
The document purports to be a wagf of 
the house in the name of & certain mosque 
under the management of punches, re- 

resented by the present pleintiffa, butthe 
executants were to keep their residence in 
the house up till their death, and after 
their death the punches were to have 8 
right to manage the property and spend 
its income on the mosque. In commenting 
on the terms of the deed the learned Dis- 

trict Judge states: —"It willbe observedthat 
the wagf was to take effect at once and the 
property became invested in the trustees at 
once, but the executants reserved aright 
.of, enjoyment during their lifetime." 
It does not appear to me that this is a 
correct interpretation f the “document. 
The learned Judge has himself agreed 
that the anthority of Imam Muhammad is 
to be preferred to that of Imam Abu 
Yusuf, Jhisis the view taken by this High 
Court in the case: of Muhammad Ariz-ud- 
din Ahmad Khan v. Legal Remembrancer 
(1). Abu Yusuf makes simple declaration 
sufficient to create a valid wagf, but Imam 
Muhammad requires that the wagif should 
divest himself of possession. In the pregent 
case it is. certain thatthe wagif did not 
divest himself of possession at once, though 
he subsequéntly after his wife's death left 


a 15 A, 321; A. W. N. (1693) 109; 7 Ind, Deo, (x. 8) 
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the house in'ordar to take up service. 
Nor did he appoint himself mutawalli to 
manage the property im the intereat of the 
mosque. Thus the learned Judge was 
compelled to fall bask upon his ond 
position that the waigfewas rend 
plete when possession was iransferred or 
abandoned by Amir ud-din, and the plaint- 
iffs began to realise rent on the property. 

I agree with the lower Court that the 
&uthority of Imam Muhammad should be 
preferred generally to that of Abu Yusuf 
and do not find that the Full Bench rul- 
ling of the Allahabad High Court reported 
as Abdul Kadir v. Salima 42) lays down 
anything tothe contrary. The proposition 
there enunciated was that whenever the 
opinion of Abu Yusuf is supported by 
either Abu Hanifa or Imam Muhammad, that 
‘opinion should be accepted not that the 
opinion of one should be preferred to that 
‘of s others. 

my opinion thete àre two ‘points whi 
are fatal to the acceptance of As fea 
suit as being a valid and complete wagf 
In the first place it és of the nature of & 
testamentary wagf which would only come 
into effect on the death of the waqif, and 
Amir-ud-din is still alive. I am ‘not of 
opinion that the removal of Amir-ud.din 
from the house accelerated the operation of 
the deed, and is equivalent to his death 
In the second place the deed is a wagf in 
favour of a mosque, in which the wagif -has 
reserved to himself a benefit, in fact he haa 
no edu of the waqf so that he 
may have fuil enjoyment of the ; 
during his lifetime. It is true fine ae 
Musalman Waqf Validating Act (VI of 1913) 
accepts the opinion of Abu Yusuf that na 
wagif mhay derive personal benefit from a 
wagf, against the opinien ‘of tha other 
authorities, but this is mot the the when 
the waq/ is ‘created for the benefit of a 
ROI ea A kanan 
awyersere uhanimous. ‘(Tyabji’ moi 
‘ef MD Law, D ji's Prinsiples 
or thebe reügbns I would ‘hol tt 
deed executed Was ‘in naa 
mentary wagf which could not-oome into 
operation ubtH the death of the wagih and 
that it was invalid as. such ‘because p 
Wagf beitg ih the nkme of 4 mosqte the 
"waqtf reserved a benefit *emself — ' > 
, ABH worth, J.T concur with the ‘find 
ing on the ground ‘that 'according’ty Imam 
x) py A Ns (0k63; Ind] Deo, (y, 
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perty to the muiawplli “ida «condition 
precedent of the von meine effect and on 
the ground th&t we have been shown no 
decision of bis Court which dissents from 
the view expressed in Muhammad Aziz- ud- 
din akad Khay v. Legal Remembrancer 
(1) that'the authority-of Abu Yusuf is to be 
postponed to that of Imam Muhammad's. 
This decision purports to follow a Full 
Bench decision of the Oalcutta High Oourt 
in Bikani Mia v. Shuk Lal Poddar (3). I 
have examined that decision of the Calcutta 
High Oourt but cannot find that it expresaly 
states that Imam Muhammad isto be prefer- 
red to Abu Yusuf but indirectly this 
decision appears to have followed Imam 
Muhammad and there have been other 
decisions apparently preferring the author- 
ity of Imam Muhammad even thou gh they 
do not expressly state that he is & superior 
authority: for this Province to Abu Yusuf. 
The case has-not been argued. before us in 

manner which would, I think, justify a 
refusal tofollow the decision in Muhammad 
Agiz-ud-din Ahmad Khan'v, Legal Remem- 
brancer (1) or would justify our putting the 
matter up before a Full Bench of this Court. 

If, however, the question were res integra 
the contrary opinion of Mr. Ameer Ali would 
require to be given due weight. In his 
Btudent's Handbook on Mubammadan Law, 
1924, which is later than the last published 
Edition of hisilarger Edition of Muham- 


madan Law he expresses on page 158 the : 


opinion that Imam Muhammads view i8 
iot recognized among the Hanafis of India 

. and this is the view which E ee in 
- his dissentient judgment in the case refer- 

Aid Sind is v. Shuk Lal Poddar 
3). , 

i i am not disposed to concur with my 
brother Pullan inthe view that the wagf 
deed should be construed asa testamentary 
deed, that is to say, as postponing all effect 
of the dedicatiqn until the wagif's death. As’ 
I read the deed, it came into effect at once 

‘although the pergons nominated as managers 
were not to exercise management until after 
the testator's death an 


MUHAMMAD SHAPI t. MUHAMMAD ABDUL AZIZ. 
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wagif a right of residence in the house until 
his death. 

Nor again do I find sufficient*authority 
for the statement that there can be no re- 
servation when the-wagf isin favour of a 
mosque. It is truethat Tyabjion page 640 
ofhis Mahammadan Lew, 2nd Edition, states 
that even according to AbueYuswt when a 
mosque is the object of the “wagf,” the wagif 
cannot be a beneficiary. Butin the light 
of Ameer Ali's Student's Muhammadan Law 
(referred to above), I take this to mean that 
the wagif cannot be ,a beneficiary where 
someone else is appointed manager from the 
date of the wagf. Foron page 156 of this 
Handbook, para.41, Ameer Ali (who considers 
Abu Yusuf supreme authority in India and 
Imam Muhammad no authority therein, see 
page 158 note) says: Under the Hanafi Law, 
a wagif may constitute himself the first 
beneficiary of the truat, and if he does so, 
he can lawfully reserve the benefit for him- 
self or partially, He makes no distinction 
in the case of a building dedicated as’ a 
mosque and a fortiori no distinction in the 
case ofa building dedicated to, and not 
for a mosque, as isthe case in the present 
suit. This deed, I tconstrue, to be one 
where no curator has been appointed to 


functign during the lifetime of the wagif : 


and consequently the office could appertain 
to the wagif qua waqif, and he could re- 
serve the use to himself. 

On the sole ground, therefore, that I am 
not prepared .to dissent from the decision 
of two Judges of this Court in Muhammad 
Aziz-ud-din Ahmad Khan v. Legal Remem- 
brancer (1) to the effect that Imam Muham- 
mad is to be preferréd as an authority to 
Abu Yusuf, concur in the order of my 
learned brother and would allow this 
appeal. : . 

By the Court.—Order of the Court 
is that this appeal is allowed with cesta 
‘throughout and restore the decree of the 
Oourt- of first instance, 

ZK Appeal allowed, 


were to residein the house until their death. ` 


If the deed were testamentary it should 
hav expressed that the deed of dedication 
(and not mexely thé direction as to manage- 


ment) was not to take effect until the waqij"s -: 


death, and 8 if it were testamentary,. 


there would be no need to reserve to the.. 


E o 30 6. 6; Mrd Deo (5.8) T8 (F. B). | 


~ 


` 


iS 
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LAHORE HIGH COURT. 
Civty Revision No. 114 or 1926. 
» October 5, 1226. 
^ Present:—Mr. Justice Addison. 
Fia PIARE LAL-MOHAN LAL— 
PLANTIER — PETITIONER 
` versus 
HAIDER-*Dszr8NDANT—HRESFONDBNT 

C. P. C. (Aet V of 1908), 0. IN rr. $, 4, 8, 0—Suit 
dismissed for defauli—Application for restoration 
also dismissed as default—aA pplication to restore ap- 
plication, w. maintainable — Procedure. 

Where an application:for restoration of a suit dis- 
missed in default is in turn dismissed ın default, an 
application 1s maintainable for restoration of the appli- 
cation so dismissed, and the second application should 
“mot be rejected summarily without giving an oppor- 
tunity to the plaintiff to support hus allegation. 

t Petition under s. 44, Act LX of 1919, for 
revision of the order of the Bub-Judge, 
Fourth Olass, Gujrat, dated the 15th Dacem- 
ber,1925. ^ .- 

~: Mr.’ Muhammad Amin, for the Petitioner. 
' JUDGMENT.-—The petitioner's suit 
was dismissed under O. 1X, r. 3, O. P. O., 
on 15th October, 1925. On the same day 
he applied for restoration. That applica- 
tion was dismissed in default on the llth 
December, 1925. He applied on the llth 
December, 1925, again to have it restored. 
The Sab-Judge, Fourth Class, has summari- 
: ly rejected this application, and against this 
oo revision ‘petition has been ad- 
itted. ` da 
It has been held in Kirpa Singh v. Mula 
Singh (1) and Abdul. Rahman Shah v. 
Shahana (2) that the second application 
was competent; and it has also been held 
in Ram Saran Das v. Nathwa (3) that an 
application to restore an appeal dismissed 
for default cannot be rejected summarily, 
‘as has been: done’ in the present case. 

I, therefore, accept this revision petition 
ez.parte ànd getting aside theorder of the 
Bub Judge, Fourth Class, remand the pro- 
ceedings to him to proceed in accordanee 


There will be no costa here. TM 

Z. K. 07 Revision accepteli 
p X 60 Ind. Cas. 401; 1 P. L. E. 1918; 10 P. "W. R. 
(2) m Cas. 748; 1 L. 330; 82 P. W. R. 1820; 1 A 


LLJ.. < 
sa $1 Ini Cas, 020; 69 P. L. R. 1910; 38 P. W. R. 
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MADRAS HIGH COURT. 

Bacoxp Civiu Aprrmin No. 1330 or 1924." 

‘ November 0,41 t28.- 
Present; —Mr. Justice FUA QU 
INGULIGI VENKATASIVARAMADASS.- 
E PLAINTIFF ÁPReELLAMT 
tersus 
Tan SECRETARY cr STATE ror INDIA 
iN COUNOIL zBPRNsHNTED BY THB 
COLLEOTOR or Ganga DieTRICT— 
DsrBsDaNT--RBSPONDBNT. 

Madras Revenue Recovery Act (II of 1864). s. 69 (1) 
—Aladras Irrigation Cess Act (VII ofi865) s 2— Lim- 
tation Act (IX of 1908), Beh. I, Art. 16- Unauthorised 
use of water—Demand of teater-cess—Payment under 
protest before issues of coercive procesy—S. 59 of Rere- 
nus Recovery Act, whether applicable—Limitation— 
Surt for several relefs—Claim as to some reliefs barred 
—Other reliefs, whether can be granted. 

Whore several reliefs are claimed as arising from 
one cause of action, the fect that one is time-barred 
will not disentitle the plaintiff to the t of any 
others which may not time-barred. |p. 1056, col 

“Ramachandraiyar v, Noorulla Sahib (1), distinguish- 


a suit for declaration af plaintiffs right to ini- 
gate lands in a certain yillago within a proprietary 
estate free of charge and for recovery of wator-cess 
wrongfully collected by Government, itis o to 
ihe Court to grant the declaratory relief if plaintiff 
is in time therefor, even though the other claim is 
i) e Art. 16 of Sch. I of the Limitation Act. 

Where a payment of water-ceas is made under pro- 
test without the issue ofany coercive process under 
ihe Madras Revenue Recovery Act, the period of 
limitatıon for a suit to recover the same would be, not 
that laid down in & 58, Madras Revenue Itécovery Aot, 
bus as prescribed by the ordinary law. [p. 1058, col, 2. 

Secretary of State for India v. Chellasani Venkata- 
rainam (4), followed. . 


Second.appeal against the decree of the 
Court ofthe Subordinate Judge, Ganjam, 
in A. B. No. 234 of 1923 (A. B. No. 1430 
1923, Ganjam District Oourt), preferre 
against that of the Court ofthe District 

unsif, Ohicacole, in O. 8. No. 386 of 1922 
(O. B. No. 451 of 1921, Principal District 
Munsif's Court, O. 8.. No. 410 of 1921, Addi- 
tional District Munsif’s Ootrt. ° 

Mr. B. Jagannada Doss, for the Appellant. 

The Government Pleader, for the. Re- 
epondenk `. 

.JUDGMENT.—The plaintiff aued for 
a declaration that he. is entitled to irrigate 
his lands in ag¢ertain village within ¢he 
proprietary estate of Urlam free of charge, 
for an injunction restraining, the Govern- 
ment from collecting, watebcess from him 
and for recovery of water-cess alleged to 
have been wrongfully collected. The 
learned District Munsif fognd that the 
last of theee .claims was barred under 


. 


Goss 
Art. 16 of the Limitatien Act, but gave the 
declaration psayed for, holding it unneces- 
sary to. grdnt æn “injunction against the 
Government. The learned Subordinate 
*JadgA& has taken the view that, as the suit 

is barred in respect of the claim to recover 
the water-cese collected, the relief as regards 
the declaration is also barred. He argues 
that the cause of action upon which these 
reliefs were based is one and the same and 
that the relief by way of declaration was 
only incidental and ancillary to the prayer 
fora refund of the amount. It appears to 
me very doubtfal whether thisis a correct 
view of the*plaintiffs intention in filing 
the suit. Iobserve that in para. 12 of ‘his 
plaint he prays first for the declaration, 
then for the injunction and only finally 
for the refund of the money, and it is 
certainty arguable that he attached as 
much or rhore importance to the declaration 
este therefund. No &uthority has been 
cited tome for the proposition that, where 
Bbvetal reliefs areclaimed as arising from 
one cause of action, the fact that one is 
time-barred ‘will diseatitle the plaintif to 
the grant of any others which may not be 
time-barred. The only case which the 
learned Government Pleader refers meto is 
Ramachandratyar w. Noorulla Sahib (1). 
Thoreit is clear that the prayer for the 
declaration was only: added in order to 
“evade the rule with regard to Small Cause 
‘Suite and the learmed Jadges decided the 
‘case ‘on the ground that all the reliefs 
which the plaintiff claimed in the suit-could 
have been obtained without ‘asking for a 
declaration, & priuciple: which certatnly 
does not'&pply in ‘the present case. Nor 
‘do Ithink that the general position which 
the learned Subordinate Judge seems to 
take up is supported by the'two decisions to 
which he refers. Secretary of State for 
India y. Llikkal Assan (2) relates to a casa 
under 8, 14, ofthe Lend Encroachment Act 
and as the suit was not instituted with- 
inbir months of the dateof the cause of 
action as required by that section, it was 
cHeld that the suit would ‘be barred in 
wospect of every relief applied for. Similarly 
k . 


- AP 30 MIQ; 1 MALT. 314; 18M. L. 7.477 FB). 
6 33 dud a 765; 30.8, 737; 3 L.W. E28, SON, 
La. 255; 19-M. LT. 157; (1810) 1 M. W. N. 167. 


VBNTATABIYARAMADAÓS 7. 8ROBHTART OP STATH FOR INDIA 


e 


[93 L O. 1927] 


in Sankarappa Natcken v. Secretary of 
State (3) the terms ofs.59 of the Revenue 
Recovery Act were applied in “the same 
manner. lt appears to me that the same 
principle can only be applied in the present 
case if s. 59 of the Revenue Recovery Act 
controls the period of limitation within 
which the plaintiff could hafe brought this 
suit. This point has been discussed in 
Secretary of State for India v. Chelasani 
Venkataratnam (4), but, unfortunately, the 
two learned Judges composing the Bench 
disagreed and the learned Ohief Justice, 
to whom the ease was referred, was able to 
dispose of it without deciding the question. 
He found that the payment in question was 
made under protest and without occasion 
arising for any preceeding under the Act 
and that for that reason B. 59 had no appli- 
cation. It appears to me that this question 
needs to be decided in this cdse also before 
taking up the question of the applicability 
ofs.59. Iam informed on behalf of the 
plaintiff (appellant) that the payment waa, 
in fact, made under protest and without the 
issue of coercive process, and if this be so 
I would follow the authority ef the case 
just cited and hold that the period of limi- 
tation would be not as laid down in s. 59 
but as prescribed by the ordinary law, se 
that the declaratory relief asked for by the 
plaintiff would not be time-barred. 

d, accordingly, frame an issue, “Whether 
m DARE ar re water- cess on-demand 
and without further preceedings beir 
taken for its recovery?" The oase is = 
manded for a finding of this issue, after 
recording evidence thereon, in the light of 
the foregoing observations, If the Rub- 
ordinate Judge finds on this issue inthe 
affirmative, he may then proceed to dis- 


pose of the appeal. Ihe finds on the issue ` 


in the negative, the question whether s. 59 
of the Reveuus Recovery Act applies will 
then arise for decision, and according as it 
is decided the case should be disposed ‘of. 
Oosts te abide the result. 

A certificate for the"?refund of the Oott- 


fee will issue. E 
M 71d Cas, 339; 8 M. r p t M UON 
£ 338; . L. T. 201; (1910 4 
vi aU Gas 108 6M. puc 
. Cas. 108; 40 M. 468; 32 MILT. 216; 
M Y. N. 258; 17 L. W. 683; 45 M. L. J, 18; ea 
1923 Mad. 653, 
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Abandonment—Failure to act, vhes raises infer- 
ence of nament of right. 

A failure to doan act for the performance of which 
there is no legal obligation cannot give rise to a legal 
inference of waiver or abandonment af the right of & 
claimant, who E inactive for a time short of 


the statutory peri de presoribad by law for the enforce- 
ment of bis righta TABEWANT Rao s. Tua e 


ofrelief. See Court Fans Act, 1870, a. 7 
Abatement Ses O. P. 0, 1908, O. XXII r. 4 
of appeal. Ses APPEAL 619 


Abetment—Charge for substantive offance—Oon- 
yiction for abetment, legality of. See Oz. P. O., 
1898, s 238 (8) A 34 

Abkari pele prt winther Police Officer. See Byr- 
DENOB AOT, 1872, s. 594 
See Atso HYIDENOM. re 1872, sa. 25, 195 360 

Act of State. See Forstan JURISDIOTION Aor, 12 

Aooomplloe. Ses Arso On. P. O., 1898, s. 337, 

, unsorroborated evidence o of. 

It is unsafe to rely on the uncorroborated evidence 
of a complainant where he is also an accomplice in 











commit the offence. O Horas Omawp Ban s. 
Er O. L. J. 216; A. L R. 1927 Cal, 63; 28 a 


Aocount booke. Sès Evrpekom Aor, 1872, 8. 34 


713 
Aooused, how far bound to disclose his defence 
during course of prosecution evidence. 

An accused person is not bound to plead in detail 
until called on to enter on his defence, but he can 
reserve his defence at his risk, inasmuch as the Crown 
witnesses must be given an opportunity of denymg 
any allegations against them which form e part of the 

de . 8 Iurxzox v. Siran, 28 Or. L, J. 66, A. L R- 
1927 Bind 104 98 


Acqulescence, doctrine of. 

The doctrine of acquiescence cannot be invoked by 
& person who has not acted in the boma fide belief 
that he was acting within his rights. 

Acquiescenoe which would deprive.a man of his 
rights must amount to fraud. O Mara Barge v. KALI- 
DIN, À. L R. 1827 Oudh 135 894 


, estoppel by, principles relating to —Wil 
whether can plead acguiesconce—Mere 
jawara to object, whether amounts to acquiescence. 
he mere fact that no objection wes raised by 
person when another built upon his land and that 
there was delay in enforcing his rights does not 
amount to &oquiescencs. 
The doctrine of a&quiescenoe cannot be invoked by 
a person who was not under the bona fide belief that 
he was acting within his ta. O Mouwrara HuBAIN 
v. Sarpun Nuus, 3 O. W, N, 282 Sup. A, L R. 1927 
Dudh 64 : 28 
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Aote—Genédral. 


Aot 1R30—X XXIL See IxTERUST Aor. 

—— 1859-—XlL See Wonxuas's Beason oF Oox- 
Tract Aor, © 

—— 1860—XLV. Ses Para Copa. 

——- 1867—XXV. See Press amp REGISTRATION OF 
Booxs Aor, 


— 1870—VIL Ses Cover Fura Aor. 
—— 1871—XXIIL See Pensions Aor. 


|—— 1872—I Ses Evyipencs Aor. 


—— 1872—IX. See CowrmaoT Aor. 
—— 1873—X. See Oarus Act. 


D—— 1875—IX. See Masorrry Aor. 


—— 1877—L See Grxormio Ra, Acr. 
—— 1878— VIL Ses Forset Act. 


` —— 1878—XL Ses Apus Aor. 


—— 1881—V. See PHOBATS AND ADMINISTRATION ACT. 
—— 1881—XXVL Ses NEGOTLIBLE INSTRUMENTS Act, 
—— 1882—-IL Ses Trusts Aor. 
——' 1883—IV. See Transyun or Prorarry AOT. 
—— 1883—XIV. See (iri, Procapuers Copa, 
——  1887—1X. dee ag nn SMALL Cause Oovrrs 


—— 1889—VIL See SvocmestoN Cartiricats ACT. 
—— 1890—VIIL See GUARDIANS AND Warps Act, 
—— 1890—IX. See RATLWAYS ACT. 

— — 186@—L See LAND Aoguistriow ACT. 
—— 1887—X. See Ganna Orausres AoT. 
—— 1898—V. Ses ORIMINAL Proonpurs Oops. 
—— 1899—11. See Stame AOT. 
—— 1907—1III. See PROvINOLAL INBOLVAKOY ACT 
—— 1908—V. Ses Orv Procspurs Oops. 
—— 1908—VL . See ExPLoerva Sosetaxcms ACT. . 
— — 1908—IK. See LIMITATION Aor, 
—— 1908—XVL Ses RRGINTRATION Aor. ` 
— 1809—III. See eam Towxs Insolvency 


oT. 

—— 1911— 1. Ses ORIMINAL TRIBES ACT. 

—— 1812—-II. Ses Co-oPaRATIVE BocikTING Aor, 

—— 1913—VI. See Companims Aor, * 

—— 1918—X. See Usuriovus Loans Aor. 

—— 1920—V. See ProvINOLAL INSOLYENOY AOT. 

—— 1820—XXXL Ses EmPRALDNG AND AMENDING Act, 

—— 1922—-KL See Incoms Tax Aor. 

—— 1933—XVIIL Ses OrmnuaL Prooapven Cops 
(AuENDMEwr) AOT. 


—— 10231—X XL See INDIAN Mpronaxms SHIPPING Aer, 

—— 1925—X X XIX. See Svocessyon ACT. 

—— 1026—XXVIL See  TRANSFAR om PxoezxTI 
(AMTNDMAWHT) Acs, 


Acts—Bohgal. ° 


—— 188—IV. See OítovTrA Pottce Aor. ° s 
— — 1885—VIIL Ses BANGAL THNANC& ACT, e 
—- 1928—I. Bee Goonpas ACT. èe e 


E. mam 1023—1IL See OLLUTTA Morena, Act, e 


Vis toos „INDIAN Git, 


| Aota—Bihar and Orissa. 
Act 1876—VJ. Ses’ (mor, Nacrur ENGUMBERAD 


Acts—Bombay, 


—— 1878—V. Ses Bownay ABEKABI ACT. 

— 1879—V. See Bousar Lann Ravanvn Cops. 

—— 1879—XVIL | See DmxxuiN AaIOULTURÍNTA! 
Racor A. 


OT. 
— 1888—VL See GUJARAT TALUGDARS" AOT. 
== 1896—X €. See Sp Exouwsaran Reraras Act. 


Aots—Burma. 


ma 1876—IL Bes Lowan Bouma Lixo ax Rayma i 


—— 1898—IIL See Borua Mowtorean Aor, 

—- 1917—V. See BuxwA Exorgm Aor, 

akan 1919—IL See Buxua HaBrrUAL Orvis’ Res 
TRIOTION AOT. 

menan 1922—VI See Orrr or Raxeoow MUNTOTPAT Act. 


Aots—C., P. 


‘= 1917—1IL Ses O.P. LAND Ravanve Aor. 

——— 1920—L Ses O. P. Tamanor Aor. 

—— 1920-0, Ses O.P. Vutaos BANTTATION AND 
OM Pusto 


Aor, 
Aots—Madras, 


l 
maa 1804—IL See MADHAN Rmvaxus RROOTARY AOT. 
a 1865—VIL See Manaus Ing1aATION Oses ACT. 
——- 1884—IL See Manras Proprrerany  VILIAGN 

,. Barvas Aor. 
—— 1895—IIL Ses Mipmas HmemprraRr — VILLAGE 
Orricae Aor. 
-—— 1908—I See Mingis Herarma LAND Aor, 
=~- 1019—IV. See Mapras Orrr MUNIOIPAL Aor, 


Acts—PunJab. 


—— 1887—XVI., See PUNJAB Tananoy Acr. 

—— 1888—L, See PUNJAB GENERAL OlLavars Aor. 

am 1911—1IL Ses PUNJAB MUNIOIPAL AOT. 
| = 1918—L | See PUNJAB PRE-HMPTION Aor. 

= 1818—YV. See  RESTRIOTION or HABITAN 
. 3 OFFENDERS (PUNJAB) Aor. 


Aots—U. P. 


—— 1865—XVI. Ses Ounu Buvanvy OounTS Aor. 

—-- 1866—X XVl. See OUDH Bus-HeTTLEMENT Aor, 

—— 1808—Xl1X. Ses OUDH Rant Aor. 

—— 1889—L Seg Oupn Esras Aor, 

—— 1876—XVIL Ses OUDH Land Ravenos Aor. 

—— 1886—XXIL See Oups Rast Aor. 

—— 1900—IL See Ouna Serran Ksrares Aor, 

—— 1901—IL See Aara TANANOTY ACT., 

—— 1901—11L. See U. P. LAND RBYENUB Aor. 

—— 1913—VL Ses U. P. PREVENTION oF ADULTERA- 
: TION Act. 

—~» 1916—IL See U.P. Montcranrrme ACT. 

——M,1921-—— XI. Ses AaBA PEW-EMPTION Aor. 

—— 1945— 1 See Cope CouRTa Aor, 


* eRegulations. 
Reg. 1793.—XLIV.9 See Bawaat REGULATION. 
—— 1822—VIL Ses Buncar Land Revanus SETTLE- 
9 MANT RaGULATION. 
—— 1896— 51. es Banas, ALLUYION AND DILUYION 
e © o REGULATION. 
pe 180V, S62 eBorTHAL — PARSANRAR Ragu. 
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f Statutes. 
8tat.1848—(11 4 13 Vio, o. 21). Ses INBOLVENT 
R8' AOT. 


—— 1800—53 & 54 Vio, o 37). See FogaraN JURI- 
DIOTION AOT, 


— 1915—(6 & 6 Gao. V,o. 101) See GovmesuxxT 


; e. , oF Inpra Act. 
~ 1919—1(8 4 10 Guo. V, 0.101). ` See GOYHENMERT 
. er INDIA Act. 


Aotlonabie clalm—. nt— Writing, neces- 
aity of. See TRANSFER oF PARTY ACT, 1882, ss. 3 
$ c 130 n 735 

Ad one evidence, Ses O. P. O., 1908, O. XXI 

R 


Admission of dooumenta—Discretion of trial 
Oourts—Interference. Ses O. P. O., 1908, O. VII, 
re. 14, 18 258 


‘Adverse possession. See -LixrrurroN Act, 1908, 
Box. I, Arts. 142, 144. 


Hindu widow. See Hiwnu Law, Wipow 
578,890 
Mortgagor and morigagee—Poseesaion ad- 
verse mortgagor, whether adverse to m à 
See LiurraTION Aor, 1908, Bog. I, Arts. 137 wro. 831 


Possession. during lifetime of widow, whether 
adverse to reversioners. 

A person who ia in posseasion of the estate of a 
widow with the consent of the widow eannot claim 
that his on is adverse to the reversioners. Bo 
long as the widow is alive and does not remarry the 
reveraioners have no claim to the estates and' nobody's 
possession can be adverse to them before the death or 


Te- i of the widow. L GHULAM RasuL v. 
Kium YP. L R 97 : 996 


D 











— ————, tenant whether can set up 
Persons who are admittedly paying rent to a land- 
lord for lands in their occupation, cannot claim to 
have prescribed for permanent occupation, for the 
reason that the circumstances of their possession were 
never incompatible with the landlord's title, and acts 
of user committed upon land which do not interfere 
and are consistent with the purpose to which the 
owner intends to devote it, do not amount to a dis 
on of the owner. M PUNTAMURTHALU VENKATA 
RATTAMMA v. QHULABANI BRHERAMULU, 25 L. W. 70; 52 
M. L.J. 100; A. L B. 1927 Mad. 331 981 


— — Waste land—Consiructive possearion, doctrine 
of, whether can be invoked in favour of trespasser. 
Adverse posseasion may be established over & piece 

wt waste land when such waste land forme part ata 
plot of land with defined boundaries over other por 
tions of which acts ot ownership have undoubtedly 
taken place and where there has been an assertion of 
right qua the whole land. ‘ 

‘Although ordinarily the doctrine -of constructive 
possession cannot be used in favour of a trespasser, 
yet, nevertheless, in a case when & plot trespasged 
upon forms part of a larger plot with defincd bourd- 
aries over which larger plot there have been physical 
acts ot ownership in portions and where there has 
een assertion of utle over the whole plot throughout, 
uch circumstances are relevant d¥idence as to the 
poseeemon of the waste land. L Noam Din v. ALI 
MOHAMMAD 698 


dvooato, n ee of, affect of, Fee C,P 1808 
M x x egligen ! kaki 


| 
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Agra Rgre-emption Aot (XI of 1922), s. 22— 
Pre-emption—Sale in favour of person having 
preferential right and strangers, effect of—Partial 

re-emption, w permitted. 

a sult for pre-emption in respect of certain shares 
in three khatas the plaintiff claimed to preempt the 
sale only in respect of one of the kAatas on the allegation 
that ho Was a@o-sharer in that khata while one of the 
defendants wasa co-sbarer "n the other two khatas. 
It was alleged that the rem@ining defendants who 
were oo-vendees were entire strangers: t 

Held, that the case fell within the provisions of s. 22 
of the Agra Preemption Act and that the plaintiff was 
entitled and, therefore, bound to claim preemption 
in respect of the whole bargain and that not hx 
done go his suit was liable to be dismissed. 

Panzan Kom: v. Monar GOBIND Rar 1000 


Agra Tenancy Aoi (II of 1301; 88. 4 (5), 34,79 
—U. P. Land Revenue Aci (III of 1901), s. 55— 
Reoord of Rights, entries 1n, value of—BSuw for 
ejectment by occupancy tenant—Relationship of 
landlord and tenant—Burden of proof—Wrongful 
ejectment by some only of co-sharers—Swit for eject- 
ment by tenant—Limitation 
All entries in the Record of Rights including the 

entries made in accordance with the provisions of s. 55 

ofthe U. P. Land Revenue Aot, must be presumed to 

be true until the contrary is proved. 

Ina suit for ejectment, once it is 
plaintiff is the ocoupancy tenant of the land in dise- 
pate, the defendant in possession, unless he succeeds 


proving that the intifa right as ocou 
tenant over tha land jo dispute has boan extingalahed, 
is liable to be treated as a tenant by virtue of the 
provisions of s. 34 of the Agra Tenancy Act read 
with s. 4 (5) of the same Aot. 

Section 79 of the Agra Tenancy Act has no appli- 
cation to a case where a tenant is ejected otherwise 
than in socordance with law by one of the co 
sharers owning the mahal in which the hol in 
dispute is situate. A Munna v. Bau NATE, L. 8 
A.67 Ber; A. T.H. 1937 AIL 213 531 


8. 79—Occupancy tenanoy— Property in pos- 
asssion of mortgagee—A pplication by tenant's repre- 
sentative for entry of name in revenue papsre— 
S objection by  xemindgr—' Hjectment'— 





Failure to sus within siz months —Tenanoy, whether 


extinguished. 

A successful objection by a semindar to an appli- 
cation filed inthe Revenue Court by the represents- 
tive-in-interest of an occupanoy tenant who mort- 
gaged the holding usufructuarily, to have his name 
entered as sn occupancy tenant, is not tantamount to 
an ejec&ment, and failure to institute a suit within six 
months of the order ofthe Revenus Court doe not, 
therefore, extinguish the occupancy tenancy. A 
Dare Sines v. TILAK SINGH 561 
$. 194-—8ir land — Sale — Hz-proprietary 

tenancy—Vendee's right to sus without «mpleading 

other co-sharers. 

The vendor of a share in & v ə who becomes 
an ex-pxoprietary tenant in respect of his sir land, iN 





. & tenant of the whole body of co-sharera and not 


meraly of his vendees. 
. By virtue of the provisions of 191 of the Agra 
^ Tenanoy Acba co-sharer is not entitled to sue for rent 
‘' without joining the other oo-sharars in the absence 
ofa losal custom or special contract entitling him to 
orllest 85 rent and & gn LX a vU ud E, RE 
Rin v. BAIN AF, sk sY; A: P 

' AU. 208 528 


— 7 etay o 
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& Agra Tenancy Aot—conold, , | 


^ 





Ld 
s, 198—Suit for reni— 
payment to another—Actual pa fore suit, 
necessity of. M 
In suta for arrears d? ren? the protectin afforded 
g 1980fthe Agra Tenancy Act is available to a defend- 
ant only in those cases in which the defendant pleads 
that the relation of Iandholder and tenant does not 
subsist between the plaintiff and himself on the 
ground that he has in good faith patd the rent 
claimed to some third person and is not available 
where the amount claimed has not been actually paid 
to wi vus A Suro Batak Rax v. Monan Lar, L, 
R.8 A. H Rev. 534 
Agrioulturist—Exemption of house from attachment 
—Oonditions, Ses O. P. O., 1996, s. 60 (c) 376 
Alluvion and diluvion—Change in the course of 
rivera—Dhardhura, whether equitable and applies 
to violent changes—Hardship, effect of—Bengal 
Alluvton and Diluvion Regulation (XI of 1825), 8. 2. 
The custom of dhardhuro is not mequitable and 
applieg not only to cases of shifting of the main 
1 of a stream from one side to the other ina 
much wider sandy bed, but also to more violent 
Ganges of the oourse of & stream brought about by 
outside agenc 


y. 
The fact that a custom of this nature involves ooog- 


of, bons fide 


for its abrogation by a Oourt. A Gur Har s. 
Grewar BrsaH, 25 A. L.J. 218; A.L R. 1927 AIL 291; 
49 A. 195 557 
Amending statutes, whether re ve. Ges 
Onora Naasug HxouxmazmD Baratas Aor, 1876 589 
Amendment of decree. Ses O. P. O., 1908, a. 152. 
—— ——- Limitation for execution, 
Ses Ouna Rant Acr, 1886, a. 145 
— — — of pialnt—Principles. See O. P. O., 1008 
s. 115 977 


Anolent documents. Ses EvrpzNOE Aor, imc 


Appeal (OIvll). . 

T t ofappeal from the decision of any partia 
cular tribunal must be given by express enactment, 
R MADAN TuaíTZzES, LTD, v. CORPORATION oF BANGOOM 
4 R. 508; 6 Bur. L. J. 1; A. L R. 1927 Rang. 88 499 
Appellant, duty of, to show 

Court's judgment to be RAM f 

In appeals the burden of owing aa Aga judg- 
ment a ed from is wrong lies upon pa fera 
sod if all ho can show i te at sale tions 
which lead to eq posm bili udgment 
either the one side or tho otha being right, he hal 
nót succeeded. O Bm» Mustara HUSAIN v. BRADUL 
Nisan, 3 O. W.N. 282 Bup.; A.L R. 1827 Oudh Wee 














Abatement of appeal. : e 

here in an appeal fro: suit for se asides 
sale, one of the several joint ven who ‘had 

[d 1n equal sharesis no n as ares 4 

does not gbate y but can prooeed 

ups ans of 3 the  vendeee-nespomdents. L 

UJJAR SINGH v, Kanan Siwan, A. L B. 1957 Lah, n : 


Orders in eaecution 
when appeelsble, See OT. Q 1909, l^ 47, Q, 


*proosedi 
n. 00 ` En 


' e 
e 








gional hardship for one side or the other is no reason’ 


starting t of. 
utr 


1060, Moe. 4 ENDIAN OASES. 


Appeal (Clvil)—coneld. . 


` 4 
Potht raised in ground of appeal 
not referred to in judgmeni—Presumption, 
NU: ae Bo refers 10 a udgment uo pilit 
i in th unds WE operi t must be assumed 
that it was ngt brought thé notice of the Court 
bui was given up. L Kiara Raw v. OHAND BAHADUZ, 
A. L R. 1927 Lah. 125 463 
Review filed after filing Oe 
Right of Court to decide review—Proper . 

If an application for review is filed after an appeal 
has been filed by the applicant or the opposte 
party, the Oourt to which application for review 
is made has no Psi genda to entertain the applica- 
tion and must direct the applicant to seek his remedy 
an the Appellate Oourp. O BHABHUTI v. GUR Dass, 3 

: 0. W. N, 968 271 


(Criminal), See On P. 0,, 1808, s. 100 (8) 
=, SOCONd—Hridence of custom, whether can 
be considered, 


In second appeal the High Oourt is ‘entitled to 
oonsider whether the evidence on the record is | y 
sufficient to establish an alleged custom. A Jorr Bata 
Dani v. Saxo Ling Beam Janean, A. L R. 1927 AJL 201 














292 
—- Binding of fact, based on un- 
warranted assumptions and misapprehension- 


High Court, whether can interfere. 

A second Ap te Oourt can interfere with' a find- 
ing of fact if conclusion of the Appellate Oourt 
was arrived at on a series of unwarranted theories and 
assumptions and on ep of documentary 
evidence. N PANDURANG DEBORAM v. SAMBHAI 1046 
Finding of fact, erroneous, whether 
binding-—Fnding based upon inference drawn 
from documentary evidence, whether can be chal- 


The finding of fact based upon admissible evidence 
even though erroneous, must be accepted m second 








D 

rA documents which are mere pieces of 
evidence, are considered by the lower Appellate Oourt 
in determining questions of facts, findings based on 
constructions of or inferences drawn from such docu- 
mentary evidence cannot be questioned in second 
appeal O Oxanpixa BINGH v. BITHAL Das, 3 O, W. 
N.271 Bup. 183 


Finding of fact, whether can be n- 


nae 

& case has been decided on the evidence 
yroduced by the parties, a finding of fact arrived et 
py the Court of first appeal cannot be interfered 
with in second appeal on the ground that a material 
witness had not been examined by the parties and 
should have been sent for and examined by the Oourt 
itself. L Ata MOHAMNAD v. HARNAM SINGH 890 


Wuhdrawal of ed with hberty to 
bPing freah suit, vo can be gra - 

In a proper case a plaingf may be allowed, even 
in second appeal tæ withdraw fiom a suit with liberty 
to institute a fresh sait. L Fartu v. Bango, 27 5j E. 
E. 29 : 978 
Approver. Set EvipENON Aor, 1872, ss. 114, Int (b) 

133 929 








rbitrationy-Referefye of disputes to decision of 
diat al on ciaimDectinon of arbitrators, 
. 


effect of, e 


(1927 
Arbitration—coneld. 
If there are disputes between two partise ond if 


, they agree to refer the matter to mediators, also 


agreeing beforehand that they should abide by the 
decision of the mediators, if such a mediation is com- 
pleted, i e, ended in a decision that so much be paid 

y one party to the other, that decision is binding 
on the parties and would be an answer td a suit 
on the claim which was “the subject of arbitration. 
M BAMACHANDRA IYER v. INARAYANABAMI Arran 620- 


Submission clause—Pronsion for so many 
days for appointment of arbitrators—OCalculation 
of time—Reference, when complete. 

Where & period of so many days is allowed in a 
submission clause for the nomination of an arbitrator, 
it means so many clear days commencing from mid- 
night to midnight 

A submission clause in a contract followed by a 
nomination of arbitrators, whether each of the jes 
to a contract nominates his own arbitrator or whether 
ons nominates both arbitrators on failure by 
the other party to nominate his arbitrator, after having 
been called upon to do so, constitutes a complete re- 
ference to arbitration, notwithstanding the fact that 
the acceptance of reference, and consent to act, by an 
arbitrator or arbitrators was subsequent to such no- 
mination. S MaoDonarp v. NARAINDAM nanma d 
Umpire—Couris' power to appoint Umpire. , 

The power to appoint an Umpire in case the arbi- 
trators fail to do so involves the power to appoint 
an Umpire where the Umpire appointed by the arbi- 
trators iefuges to act. L KHmLLU Haa v. Jar CHAND, 
A. L BR. 1927 Lah. 123 654 


Arms Aot (XI of 1878), 83. 4,19 (f) — Arnu', mean- 
ang of—Weapon of domestic use, whether 'arm.' 
It 18 the purpose for which an implement 18 pri- 

marily used which determines the question whether 

it does or does not fall within the dehnition of "arms" 
given in s. 4 of the Arms Act Implements of 

i domestic use hke an axe ora knife cannot 
be brought within the purview of the definition of’ 

“arms” in the section by the mere fact that they 

have been ona particular occasion used as weapons 

of offence or defence. L Mzuz Din v. Burmror, 28 

Or, L. J. 199 935 


Assignment of decree. See O.P. O., 1908, O. XXL 
R. 16 

Attachment before judgment. See O. P. O., 1908, 
O. XXXVIII, g. 11 896 

— Property over which owner has no power 

to alienate. See CONBTRUCTION OF DECREE 972 


Attachment of Immoveable property. 

The object of an attachment of immovenblé property 
is merely to place the property in custodra s and 
the effect of an attachment only amounts to a res- 
traint on alienation by the Judgment-debtor. Even 
the alienatjon that may be made is not altogether 
void but only subject to the sale that may be etiected 

t to the attachment. M ANANTHALWAB v. 
Ninayakek Prasad, 2i L. W. 836; A. L R. 1927 Mad. 
190 656 
Attempt— Attempt and preparation, difference be- 

tween. See PENAL Cops, 1580, ss. 193 Ero. 102 
, What amounts to. See Cr, P. O9, 1508, 8 177 


127 
Benaml. Ses Favn. 
Bengal Alluvion and Diluvion Regulation (XI 
0118625), P 2. See ALLUYION AND DiLvviow 587 
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Bengal Land Revenue Settlement Regulation 

Ml ‘of 1822)—Rubkar drawn up by Settlement 

cer evidenitary valus of. 

A rubkar drawn up in pursuance of the duty cast 
upon Settlement Officers by Bengal Land Revenue 
Settlament Regulation of 1822 to enquire into 
the proprietary right in the villages which were 
being settledsis not a judicial decimion ina dispute 
between the parties havingethe force of res judicata, 
Béing a record made by a epublic servant in the 
discharge of his duty it 18 entitled to considerable 
wei but in the last resort it is only a piece of evi- 
danos, however, strong. A JAiGANNATH PRAMAD BINGE 
+. Minsan Prasan SINGH, L. R.W A. 420 Rov. 726 


Bengal Regulation (XLIV of 1793), ss. 4, 5— 
Patni—Firiy of rent, presumption of—Tenure 
created after Permanent Settlement—Revenus sals 
—Contract as to fizwy of rent, whether cancelled— 
No enhancement for long series of years, inference 


rom. 
Tie Gast GER sail coss dui Voce. 5 
fixed. 


Where for a long series of years during which the 
value of the property has increased manifold no 
attempt was made to claim any enhancement of rent, 
a legitimate inference may be made that the original 
contract was that the rent should be fixed for ever. 

Per Sanderson, C. J —The fact thst a talukdar had 
to pay enhanced rent by reason of the provisions of 


a 5 of B tion XLIV of 1793 does not 
show concl ly the rent ofa tenure was not 


Per B. B. Ghose, J—Where a tenure has not been 
held from the time of the Permanent Settlement the 
landlord is prima facie entitled to anhancement of 
rent. 

A contract as to fixity of rent relating toa tenure 
created after the Permanent Settlement is not abso- 
lutely cancelled by a revenue sale, under the 
visions of s. 5 of Bengal Regulation XLIV of 1798. 
The talukdar and ryots remain inall respects as before 
except that they become liable to a certain limited 
increase of rent according to the established usages 
and rates. O Sagopa PROGAD PAKRABHI V. UMASANKAR 
Baxvar, 44 O. L. J. 385; A. I R. 1927 Cal 168 258 


Bengal Tenanoy Act (VIII of 1885), 88. 49, 182 
—Under-raiyati tenure including homestead lands. 
. Where an under-raiyat holds homestead . land along 
with other lands as part of his under-raiyaz: tenancy, 
if he is liable to be ejected from his holding by 
service af notice, there is nothing in law which pre- 
venis him from being ejected from the whole of the 
demised premises Section 182 of the Bengal Ten- 
ancy Act is not applicable to med 
a partie tenan within the provi- 
sions ofs. 49 of the Bengal Tenanoy Act s. Tas of 
the Aot cannot be invoked to determine the status of 
the tenant. C OnaNpRA MOHAN BANIKYA v MNHNERJAN 
Banu, 44 O. L. J. 311; A. L R. 1917 Oal 191 216 
8. 103-B—Landlord and tenami— Assess- 
ment of rent—Renti-free tenure— Record of Rights, 
entry in—Presumption—Land held wi pay- 
ment of rent, effect of. ^ 
A remark in the Record of Rights that cartain land 
is liable to be assessed with rent although no rent 
has been paid in respect of it carries with it the 
presumption of correctness under the provisions of 
s 103B ofthe Bengal T Act and the mere feet 
thak rent hes not paid ^ respect of the land 
ID with the fact that the persons in occupation 
of the land hare been in possession of it for an in- 
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Bengal Ten anoy Act—concld. 


*.9 
definite period is not enough to rebut the entry and 
to establish that such persons aro holdigg the land 
rent-free. O Broyaxpka Kuissors Hor v. Mou 
Onawpza BnaTricHaz41, 310. W. N. 33, A. L R. 1927 
Cal 1 A 189 
Berar Muniolpal Law of 1886, s. 41 (1) A (bj.— 

Barm Municipality—Taz on cotton bales and bojas 

—Hyderabad Residency Order No. 118—Dhando 

pu Mas iman of Rs. 600, whether affects taz on 

and bojas, 

The maximum of Ra. 500 fixed by provient tor, I 
of the Residency Order No. 112 of 1899 is not appli- 
‘cable to the new tax imposed under Notification 
No. 456 of 1913, by the Municipality of Basim, on the 

gand pressing of cottone within the limits of 

e Municipality. N EMPBROR *. GULABRAI HARDAYAL, 
22 N. L. R. 153; A. L R. 1927 Nag. 103 422 


Berar 8ub-Tenanoy Rules—Xniries made under 
rules—Tahsildar, duty eh, 

“The Berar Sub-Tenancy Rules were in force in 
1867 though they were not published in the Oode of 
Non-Judicial Book Circulars until 1877. 

It is incumbent on a Tahsildar under r. 5 of the 
Berar Gob: Tenancy Bulea toenquire into the merits 
of any dispute with reference to a co-share or sub- 
iran legari ur] to the decision arrived at, to 
enter name of the claimant with the extent of 
interest proved. M PANDURANG BHEORAM 9. fate 


Bombay Abkari Aot (V of 1878), 88. 41, 43. 
Gee Evrpaxom Act, 1872, sa. 25, 125 360 
—— ——— 8, 43 (lI) —Bhang, cultivation of—Sentence. 
A sentence of a fine of. Rs 25 in a case ofa cone 
viction under s. 43 (4) of the Bombay Abksari Act 
for cultivating an exciseable article, is entirely inade- 
te." Buch offences are difficult to detect and when 
iscovared should be dealt with in such a manner as 
to deter other persons from committing similar 
‘breaches of the law. 8 HurmaoE v. BUDHU, 28 Or. L. 
J. 162; A. L R. 1937 Sind 113. : 594 
Bombay High Court Olroulars—Hules as to 
cess-fees, See O, P. O., 1908, s. 68 89 


Bombay Land Revenue Code (Aot V of 1879), 

38. 119, 120, 121—Bounda: i —Bettlement 

Collector pendente Ute) isdiction of Civil 

n whether ousted— Award of Survey Oficer, 
nalsty of. 

Whore there has been no determination of a bound- 
ary dispute by a Collector prior to the institution 
of a suit for that purpose, the appointment of a Sur- 
vey Officer as Commissioner by the G@ourt and ae 
subsequent determination by that Officer and by the 
Collector pendente lite cannot oust the jurisdiction of 
a Civil Court to determine such dispute. 

Per Madgaskar, J.—BSections 119, 120 and 121 of 
the Bombay Land Revenue Oode are primanly meant 
for the purpose of the Survey Settlement of the bound- 
ary marks as between the Government on the ong, 
hand and the occupancy tenants on the other. An 

upenoy tanant could not perhaps sue Gowernment 
Pn the Oivil Courts for a declaration thatthe survey 
boundaries of a certain number were and ths 
area was actually lees. ,In this sense the Collector's 
boundaries may be determinative. Brit itis doubt- 
folif they are so on the question whether a certain 
survey number or part of one sbelongs,to .Bne in- 


dividual aie another. c? k, ADAT re: = 
ASAMHBAI, m. L. ; 5 
1987 Bom. 140 é 4 wW: 523 


ab 


1062 m 
* . 
Bombay Land Revenue Oodé—emald. 


— ——— & 187. Sé Um 2.0, 1898, a. 491 930 
Boundary dispüte—Juriediction df Civil Oourta. 
See Bowngy LAND Reyaxcw Oops, 1879, ss, 119, 120, 
110 c 823 
British protectorate—SSoversignty, nature of— 
Powers British Government. See Forxian 
JURISDIOTION Act, 1890 : 265 
Burden of proof. See ErmeorumwT SUTT 


Shifting of burden in appeal —Remand, 
Where an Ap te Oourt shifte the burden of 
proof from ons party tothe other, the latter is entitled 
to aremand toenable him to produce his evidence. 
L Sonwa Mar v Bupa Mat ; 4 





— ——— Suit for ejectment by occupancy tenant. Ses 
Aara Tuxincy Aor, $901, sa, 4 rro. 531 

Burma Exolse Aot (V of 1917), & 64.A. See 
Buga AL OFFENDHRA' RESTRIOTION Aor, 1919 

; 349 
Burma Habitual Offenders’ Restriction Act (I! 

of 1919), as. 3, 7—Burma Broise Act (V of 1917), 

s. 64-A—estriction of persons against whom action 

under s. 84-A may be taken, legality of. 

The fact that proceedings under s. H-A of the 
"Burma Excise Act may be taken against an accused 
does not warrant a Magistrate in proceedings 
against him under & 3 of the Burma Habitual Offend- 
ers' Restriction Act or in making an order under 
B. 7 of that Act. R Naa Pav, Euruzong, 4 R. 455, 5 
Bur. L. J. 188; 28 Or, L. J. 141; A. L R. 1927 Rang. 98 


' 349 

Burma Municipal Aot (Ill of 1898), s. 121— 
Municipal Committes—Power to demand reasonable 
access to and 


passage over lands of private owners 
for scavengi: 


mg purposes. E 

Bection 121 of the Burma Municipal Act empower 
a Municipal Committee to require an owner to allow 
the servante of Se estar ass Sansa acceas io 
or over f BORY g purposes 
mhstbar these purposes concern the land Fea 
or other land, the rights of the residents of the 
Municipality being protected by the provision that 
the &ooess to or passage over the land must be reason- 
able. R HurzRoR v. Maxov, 4 R. 423; 28 Or. L. J. 131; 
A. L R.1927 Rang. 60 .339 


Burmese Buddhist Law—Inheritance—Step-son's 
Tb»: to inherit to step-mother—Divoroe, effect of. 
“Under Burmese Buddhist Law sa step-son is not an 

heir to his divorced step-mother. ` à 
Although a step-ohild may notordinarily be called 

upon to prove maintenance of filial relationship, yet 

a child who Tape away or remains behind with ane 

eof the parenfa on their divorce, must neceasarily show 
that in epite of the severance, filial relations between 


it and the other parenta had not been broken off or: 


“had been resumed, R Ma Suwa Yor v. Ma Wang, 4 
ER. 412; 6 Bur. L. J. 193, A. L R. 1927 Rang. 40 387 


Caloutta Munlolpal Aot (HI of 1923), ss. 346, 
369—Requiniton to curry owt im 

* failure to obey—Oonviction—Notics to Comparaiicn 

that guwner wishes to rgmove all hute—Oorporation 

dohether bound éo accept notice. : 

Under s. 359 of gha Oalcutt& Municipal Act it is 

obligatory upon the gJorpo to accept a notice 

. given under that section the owner ot the bustes 

giving the nojioe 1s antitlod to six months’ time allow- 

_ ed by «he section within which he has to effect the re- 

moval of all the hf&a standing on the land; it is 

Immaterial wither the Bustos owner has already bean 


INDIAN CASES, 


[1997 
Caloutta Munlolpal Aot--emold. 
prosecuted and fined for neglect to out a re 
quisition under s. 346 of the Act. No doubt, it would 


be open to the Corporation, if on the expiry of ths 
sir months from the date of the notice the huta have 
not been removed, to revive proceedings under s. 346, 
but the Corporation is not entitled to prosecute the 
owner within six months from the datf of the notice, 


C Barana Prosan Roy ¥ Corporation or OALOUTTA, 44 . 


O. L. J, 579; 28 Or. L. J? 197; A. 1. R. 1927 Cal. Hos 


Calcutta Pollos Aot (IV of 1866), 8. 68. See Cx. 
P. 0, 1898, a. 403 * 1033 
Caste—Meaning of the term. Ses Puxat Copa, 1860, 
8. 499 943 


C. P. Land Revenue Aot (il 0f1917), & 78— 

Vel DEUM URN 
Ourt, w can question entry. 

A Settlement entry recording a person as a malik 

proprietor in respect of certain land js 

final and conclusive and a Civil Court cannot go behind 

the entry or challenge ıt and find that there was & 

mistake in the award. N Mansorso BAPRA O. TY 

8.138. Ses O.P. Txxaxcr Act, 1920 446 


O.P. Tenancy Aot (i.of 1920)—0. P. Land 
Revenue Act (II of 1917), s. 188—Rent sale of 





branoes. v. KawommpuanL 0 N. L. J. 
229 446 
-—— — 88. 11, S35—2O0ceupanoy | holding—Surrender 

—Hindu widow, to surrender whether absoluie 


— rstoner, whether can impeach. 

Under the C. P. Tenancy Aot a Hindu widow has an 
absolute right to surrender to the landlord her occu- 
panoy holding inherited by her from her husband 
and a surrender by her cannot be impeached by the 
reversioners of her husband for wantof legal neces- 
sity. N Brera v. GANRAH SINGA, 23 NL. L. B. 1 187 


Q. P. Village Sariitation: and Pubilo Manage- 
ment Aot (Il of 1920)—Rules under the Act, r.- 4 
Meus Patel —Apposniment of Patel for each 

6. ; 40, legal—"' 
whether includes Revenue Patal—Berar Patels and 

Patwaris Law, 1900, s. f£—"Viliage", whether 

includes khel . N 

Under tha O. P. Village Sanitation and Publio 
Management Aot. as applied to Berar, a separate 
revenue Patel can be appointed for each khel or sub- 
division ofa village. ' 

The word “working Patel" ag used in r. 4 (a) 
framed under the Act does not mean only the Police 
Patel but includes the Revenue Patel, who is entitled 
Vs 8 seat on the Panchayat constituted under the 

ct. 

The expreasion “village” as used in the Berar Patels 
and Patwaris Law includes a sub-division of a village 


known as khel. N SALABAT Kuan v. Ded Ran ^ 436 
Oertlorarl. See Wart or CzgTIORARI 152 
Onarge—Decree creating charge—Mode of execu- 
Kon. Ses O.P. 0.,1008, 5. 04 e a 656 


entry, effect of —Civil ` ` 


orking Patel”, , 
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Oharter-party—S Aic presented ing loading Chota Nagpur Tet & 9 
Met eal tech of Ae MAA SEHE TONEN Act eina 


charterer f 10n and demurrage—'Government 

regulations and restrictions, meaning of—Rules of 

Port Authorities, effect of. 

If a ship is preventeü from getting to a loading 
berth owing to an obstacle created by the charterer, 
or owing to the default of the charterer in orm- 
ing his dutyp the» the shipowner does all that is 
needful on his part by bringing the ship to the loed- 
ing place and the charterer must pay for the subse- 
quent delay. 

. The words ‘Government regulations and restrictions’ 
in a charter-party do not inolude local regulations 
made by the Port Authorities and fffecting the time 
or manner of loading ın the port. Pat BAMUEL Craw- 
7ORD HOGARTI v. Cony Broruers & Oo, A. I. R. 1926 
P. O. 121: (1998) M. W. N. 882; 53 I A. 230; 38M. L. 
T. 9; 31 O. W. N. 317; 54 O. 84 581 


Chota Nagpur E£noumbered Estates Act (VI of 
1876), 89. 3, 11, 12—Chota ik Lk Encumbered 
Estates (Amendment) Act. (VIII of 1922)—Com- 
misnoner's ar io restore estate before payment 
of debte—Amendmeni, whether retrospective. 
Under a. 12 of the Ohota Nagpur [noumbered 

Estates Act, 1876, as it existed before 1922, unless the 

debts had been discharged or an arrangement cameto 

for their satisfaction, the Oommissioner could not 
restore the property after he had once finally approved 

of the scheme of settlement referred to in 8 I 
The effect of the Chota Nagpur Encumbered Estates 

(Amendment) Aot VIII 1923 was: to do away 

with the provision requiring that the  saheme 

when approved by the Oommissioner shall be 
carried into effect and to give the Oommisaioner 
ower, with the previous sanotion of the Board of 

venue, at any time, even after approval of the 
scheme, to relinquish the management of the property 

‘to the holder where new circumstances came into ex- 

istancs, facta were disclosed or eventa occurred, which, 

in his opinion, rendered the schame unsuitable for 
ihe settlement of the debts and liabilities. 

The Ohota Nagpur Enoumbered Estates (Amend- 
ment) Act merely gives the Commissioner addi- 
tional powers in carrying out the provisions of 
the Act and in relinquishing the property to the 
holder when the scheme turns out to be unsuitable. 
These provisions relate to procedure only and, there- 
fore, the Amending Act applies to estates under 
management at the time when it came into force as 
well as to those which might be vested in a Manager 
subsequently. Pat Manane Prasan Narayan Duo v. 
Ouora NAGPUR BANKING Assooration, Lp , (1926) Pat. 
358; A. L R. 1927 Pat. 105; SP L. T. 189 959 
Ohota Nagpur Encumbered Estates (Amend- 

ment) Act (Vill of 1922). See CHora NAGPUR 

BNGUMBARBED HsTATES Aor, 1578 


Chota Nagpur Tenanoy Aot 10f1908), ss. 
80, 81, 84— Record of Highte—HEniry of status of 
occupant as mortgagee—Presumption of correctness 
of entry— Proper panenane to be in 
record, nature of —Burden of proof of showing that 
particular was not required 
Any particulars appearing in the Record of Rights 

which are s ed imm the order mado under s. 80 of 

the Chota agpur Tenancy Act are proper perticulara 
to be' recorded in the record whether they come within 
the different classes men in s. 81 or whether 
they are in addition thereto. 

Though there is not in terms any direction in the 

Act that an occupant holding as a usufruotuary mort- 


959' 


gagee shall be described as su 
the Record of Rights in Chota 
entries of that nature describing the na 

possession of the occupant and under s. 81 of 
particulars of that sort would ebe perfectly 


it 1f usual to find in 
inB 
of 
e Ack * 
per 


, particulars to enter in the Record of Rights if&hey are 


specified in the order made under s. 80. 

The ordinary rule with regard to official documenta 
Buch as the Record of Rights being that they must be 
presumed to be correct untilthe contrary is shown, 
t must be presumed thatthe entries made in the 
Record of Kights are those entries and those entries 
only which are required to be made in the order 
passed under s. 80 and if a person wishes to dispute 
the validity of an entry, on the ground that the par- 
ticulars entered were not in fact required the anus 
would be upon him to produce the orfer passed under 
8.80. Pat KALYANDAS ADHIKARY v. JYOTI Lan PATAR, 
(1928) Pat. 338; A. I. R. 1937 Pat. 97; 8 P. L. T. 239 


492 
Ohuroh. See Teaver 
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City of econ Munlolpal Act (VI of 1922), 
8. 91—0. P.O. (Aet V of 1908), s. 109— Assesrment 
walika Mino prea to High Court—Privy Council, 
a to, w r permissible. 
High Court in dealing with an appeal under 
8. 91 (3) of the City of Rangoon Municipal Act does not 
exercise its ordinary jurisdiction er the O.P. O, 
but a special and limited jurisdiction conferred by 
the Aot. Seotion 91 does not provide for an appeal 
to the Privy Oouncil. The use of the word “Anal” in 
that Section shows that the section is exhausted with 
the appeal to the High Court. R MADAN TumaTZES, 
Lp. v. CORPORATION OF RANGOON, 4 B. 508; 6 Bur. L. 
J. 1; A. L R. 1827 Bang. 88 994 
Civil Procedure Code Act (XIV 011882), 8. 211. 
| See O. P. O,1908,8.2 (12) . 428 


Clvll Procedure Code (Act V of 1908), 8, 2 (12) 
—C. P. C. (Act XIV of 1882), s. 211—Mesne pro 
—Construction of emne profits UR ed 


ong— Joni and 


several liability of tori-feasors—Heceipts, burden of 


f. 
lea soit for recovery of possession of land and ° 
mesna profits, the- plaintiffs valued mesne profits till 
the institution of the suit and prayed that a decree 


may be given ‘for the mene profits claimed’ with 
interest till date of realisation The suit decread, 
with costs and mesne profits and itterest. e Exe- 


cuting Court held t meme profits had bean 
decreed only up to the institution of the suit, and that 
they should be calculated on a rental basis and 
the liability for mesne profits was also apportioned 
amongst the various defendante. On nppeal by the 
decree-holders : 


Held, (1) that the reasonable constrection to be put e 


upan Me deere Mire taint ayas that nfesne 
rofits up to the te of de ssesglon d 
Prine ee ne dared = 
that mesne profits must d according to 
ae pem provisions ofthe Ooffe with ceference to 
what the wrong-doers might or ight not haya 
realised and not with reference tq what the rightful 
gwner was receiving before evictiag; e > 
(3) that every wrong-doer being liable for the 
e 
" e 
. 
id ie 
e 
. 
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whole , whether the wrong-doers act as 


between 


, Per Cuming, J. 


upon is let out at a produce rent, a Uourt, in fixing ` 


the unt of meme profits, is entitled to assume 
that all the land was let out at a produce rent and it is 
“for the trespasser to show that it was not. 
` Per Page, J.—From the mere fact that in a suit for 
mesne profite the plaintiff has valued the mene pro- 
fits till the date of the ae it is not reasonable to pre- 
sume that the plaintiff did so because he sought only 
to recover such prior means profits. $ 
The sum which represente mesne profits is invaria- 
ble and indivisiBle and is payable in solidum by each 
and every person who is in wrongful on of 


the property. 

Aithongh means profits are actually measured by 
the profits of the wrong-doer in actual occupation and 
he is the person from whom prima facie mesne iin 
are to be recovered, yel if some other person 80 
conducted himself in connection with the wrongful 

ion of the person in &otuB) occupation that he 
E regarded in law as being jointly in pooseasion with 
the person in actual occupation, such other pana 
jointly and severally liable with the person in actual 
occupation for the whole of the mesne profita which 
have accrued. O Promops Nato Roy v. BBORKTARY oF 
Stats vor Inpu, 31 O. W. N, 118, 530.992; A. I.R, 
1927 Oal. 182 428 


8, 11—Res judicata—Several suits between 
same parties pending in sams Court—Decision of 
15516 in ons suit, w operates as resjudicate 

t in other suite—Jurisdiction of Civil and Revenue 

, Courts— Decision of Revenue Court, whether binding 
on Civil Courts. 





-, Therule of rès judicata so far as it relates to ths 


“trial of an issue refers not to the date of ihe oom- 
mencement of the litigation but to the date when the 
Judge is called upon to decide the issue. Where 
therefore, several suita between the same parties are 


pending in the same Court which is competent to try 


all the suits, the decision of a particular issue in any 
one of such muig, operates as res judioata in all the 
ether suits that to be subsequently decided and 
. in which the sama issue arises for de tion, 

Tho competence of a Court for the purpose of s 11 
of the O. P. O. must be determi irrespective of 
any provision as toa right of appeal from the decision 
of such Oourt. 


The degialon of g. Revenue Courtin a matter within 
tho exclusive cognizance of that Court is binding on 
the Civil Courts. A Irae Srxag v. Umrao, L. R. 8 A. 
33 Rev.; A. L R. 1027. All, 189 299 


— ——— 8. 11—Sutt to establish exclusive use of water 
of channel—Right to surplus water only found— 
Subsequent suit alleging ton to use of surplus 
water-~Rea judicata. 

Were a plaintiff claimed in a suit exclusive uss 
of the water that fl@wed along a channel but his 
rights Were ao ge only to the surplus water after 
defendant's Had been irrigated, a su ent 
anit by thg plaiatf alleging that the flow of the 
surplus water as found in the first suit was obstructed 
by the defindant by the putting up of another dam 
and by further rijsing the level of the channel was 

, not barred ,by mes judicata, inasmuch as the later 
s .. 4 


E 
e. 


e e 
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suit was based on a fresh cause of actigif which arose . 
on an obstruction caused subsequent to the first suit. 


516 





85.11, 47,0. XXl,r. 66—Suit by puiss 
mortgages —Prior mortgages decres-holder impleaded 
as pariy—No reservation of rights dickes 


Purchase by prior, mortgagee iñ execution of his 


—Q 
C.—Appeal—Separate | suit—Rea 
` judicata. " . E 
Ina suit by a puisne mortgages, the prior morte 
-who had obtained a decree on his m ge was 
added as a party, But his rights as decree-halder were 
not put in issue, and e mo ecree was passed 
in favour of the plaintiff. The prior mortgagee, in 
execution of the decree ‘on his own mortgage became 
the purchaser, and in proceedings in execution of 


the puisne mortgegee's decree intervened under O, 
XXI, r 66, O.P. O, objecting to the sale and for 
Teco his ri es purchaser under hia own 


decree. The application was dismissed. On appeal 
by the prior ‘mortgages: | . 
Held, (1) that no appeal lay, inasmuch as the claim 
of the appellant did not relate to the execution, dis- 
or satisfaction of the decree within the mean- 
of a. 47, O. P. O; : 
) that the prior mortgagee was not debarred from 
filing a separate guit to establish his righte; 
(3) that the claim of the prior mortgagee as deorec- ' 
holder was not barred by res judicata. M Oxon 
MATATHINGAL THARHEKUTTI v. M. Isanav 658 


s. 11,0. XXI, r. 89—Tiils acquired before 

sale, whether confined to recently acquired title. 

The expression ‘owning such property by virtue of 
. XXI, r. 89, 





a title acquired before such eale" in 
O. P. O., applies also to an owner whose title is 
long-standing and is not confned to ownership re- 
cently acquired. M GovnipAsAMI NAIOKER v. PARUMAN 
Basa, 25 L. W. 108; (193271 M. W. N. 53; 38 M. L. T, 
30; A: L R. 1927 Mad. 337. Fe 893 


< & 11, O. XXIII, r. 1— Ree judicata—Sutt Jor 
redemption—Second suit based on different title 
acquired subsequent to disposal of first suit, whether 
barred by res judicata—Order dismissing suit for ` 
redemption on compromise—Right of redemptione 

extinguishment of. k 

A suit for redemption was brought dn behalf of a 
minor on the all on that the plaintiff had acquired 
the mortgagor's right under a deed of . The matter 
was compromised without tbe leave ofthe Court and 
the Court an order dismissing the suit with 
costs igno the provisions of O. krn. P: 
O. The plaintif took no steps to set aside this decree, 
Bubsequently, the widow of the mortgagor died and 
the plaintiff as the next reveraioner instituted another 
guit for redemption of, the same mortgage: 

Held, (1) that the second suit was noi barred ' by 
res judicata inasmuch as it was b t by the 
plaintiff under a different right a¢quired at a date 
posterior to the disposal af the first suit; 

(2) that the dismissal of the first suit did not ex- 
tinguish the equity of redemption? BHasanaouva 
BupaNdoUDA PATIL v. RUDBAPPA PA NIDWANI, 28 
Bom. L. R. 1507, A. L R. 1027 Bom. 87 B14 


8.11, Expl. IV—Mortgage sutt —Poromount 








. 
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title, whether might and ought to be set up—Res 

judicata. 

In a suit on a mortgage, although the Court has 
jurisdiction to adjudicate on the paramount title of a 
person claiming adversely to the mortgagor and the 

if such a person is made a defendant to 
the suit, if is sot bound to do so if it considers it 
inconvenient or unnecessary to*do eo; inother words, 
it has a discretion in the matter. : 

The omisaion of a person who is made a party to 
a mortgage suit to Bet up his paramount title does 
not render the question of his nilo res judicata in a 
subsequent suit and debar him ffom setting up such 
titles inasmuch as the eng into such qi ons is 
only a matter of discretion to the Court, in a mortgage 
sut and it cannot be said that the matter was ons 
which the might and ought to have set up in 
such a suit. YSNNAMANI RAMMANNA T. MASUNARI 
VENKATANARAYANA, 52 M. L. J. 53; 85 L. W.. 238; 38 M, 
L. T.20; A. L R. 1927 Mad. 301 468 


possession 
—Deerse for inr ponen on anid, right of, 
to put forward usive title in subsequent suit— 





certain pro alleging that they bel to one 
M and ing title under him, it was held that the 
properties belo in common to M and his wife and 


y were precluded fram 

any share in the property inasmuch as such a 
plea might and ought to have been put forward in 
the prior suit itself and having failed to do so, the 
plaintiffs were debarred by res judioata from ralsing 
any question of exclusive ownership in a subsequent 


ln considering whether the next friend of a minor 
plaintiff was y negligent or not the Court must 
take into consideration the circumstances under which 
contentions were raised by the parties in the suit 
and where there is nothing on record to show that 
the next friend of the plaintiff either wilfully or negli- 
gently omitted to raise & contention which he could 
very well have raised in that suit, the minor is bound 
by the result of the decision in the suit. 
Obiter.—Hxplanation IV tos. 11, C. P. O., would not 
apply to a point which the Court has a discretion to 
decide or not. M MARIMUTHU GoUNDAN v. MUXIAMMAL, 
24 L. W.813; A. L R. 1937 Mad. 120. 525 


ss. gag a HOR C gan Ba cases — 
1 ion in h ofa referable 
inet CORTE f appeal pref 
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z s. 34, O. XXXIV, «r2 to 4—Mortgaga sui 

Interest Contract er i date o7 redemption— 

ne ification of decree—Gontrast rate, 
whether runs till sic months from appellate decres. 

The general provisioras t8 the a of interest 
contained in s. 34, O. P. O., is, po far as the partiou- 
lar case of mor are concerned, avoided by the 
pertionlar provisions of O. XXXIV. 

In suits relating to mortgages, till the period of 
redemption has expired the matter remains in con- 
tract and interest has to be paid at the rateand with 
the rests ed in the oontract of mortgage. 

Where the sum fixed for redemption is varied in 
appeal, the date when the contract rate expires is 
six months from the date of the passing of the 
&ppellate decree and noi from t of the original 
decree, P C JAGANNATH Prosan BiNGH v.  BURAJMUL 
JALAL, A. I. R. 1937 P.O. 1; 25 A. L. J. 23; 4 O. W. 
N. 46,31 0. W. N. 390; 52 M. L. J. 373; 38 M.L. T. 73; 
8 P. L. T. 173; 45 O. L. J. 370; 54 O. 161; 25 L. W. 685; 











29 Bom. L. R. 752 (P. O.) 686 

z 8.47. Ses O. P. O., 1908, 5. 11 . 658 

&. A7—HBzeeution of decree ion re- 

lating to execution, decision of—Subsequent suit, 
wh maintainable, 

The Legistature by enacting s. 47 and O. XXI of 


the O. P.O. intended and provided that all questions 
daga; Baka a the parties to the suit or their repre- 
sentatives-in-interest relating to the execution, dis- 
charge ‘or satisfaction ofthe, decree should be deter- 
mined in the proceedings in which the decree was 
pee If aparty to the suit or his representative 
esires to reise an issue which falls within a. 47, 
mooh t as "hene: aa auction sale o "i be ve 
on irregularity or ud as p e 
in O. XXI, r. 90 of the Code, or whether the property 
sold was liable to attachment in execution of tbe de- 
cree, he must.do so ín the course of the execution 
proceedings as provided in the Oode and not other- 


A stranger-auction-purchaser after the sale has 


.become absolute and a sale certificate has been grant- 


ed ought not to be left in doubt asto whether the 
parties or their representatives intend in the future 
to attack the sale in further or other proceedings. If 
& party to the suit or hia representatives-ln-intefest 
refrain from raising a question which falls within 
the ambit of s. 47 and elect to stand by and do nothing 
‘while property alleged to belong to the judgment- 
debtor is attached and sold in execution of the darba 
such persons are not to be permitted thereafter to 
conyvass such questions in:othez proceedings, or toe 
harass the auction-purchaser by launching a separate 
suit against him in which the sale is attacked upon 
some d which could and ought to have been 
ised in the execution proceedings and which falls 
within s. 47 of the Code. In like manner the parties 
or their representatives are also precluded from rais- 
such issues by way of defence in any proceedings 
other than those for which provision is madein the® 


Oode. a e 
A portion of the property ofa dectased Hindu was 
divided among his heirs and & «Kain share in tha 
pro wre allotted to, his mother, A creditor of 
the mother obtained a personal deorde 
against her. The mother thereafter *died and in 
execution of ths decree the holder brought the 
other heirs cf the deceased on, th ry as the légal 


representatives Gf the lady and sold up the share. 


far money - 


E 


10664 - 6 
€ . 0 
Olvil Procedure Oodé—1908—conta, ° 


which had bean alletfed tq her out of the Bre arty of 
her son. An application was made under 0. YxI, r.90 
ofthe O. P. O.*on behalf of the other heirs to set 
aside the sale but the application was rejected and an 
appesl from the order was dismissed. The other heirs 
then instituted a suit for a declaration that the auo- 
*ion-purebaser had not obtained any interest in the 
property at the execution sale inssmuch as the judg- 
Tnent-debtor possessed only a lifoanterest in the 
property and at the timeof the sale thatinterest had 
come to an end: 

Held, that the suit was barred by the provisions of 
8 AT ofthe O. P. O. C Moman SINGH OHOWDHURI v. 
PaNOHANAN SADHUKHAN, 53 O. 837; A. I. EB. 1927 ron 
106 E 18 


8. 47, spe of—Dispute between parties 
arrayed on the same side, whether falls within s. 47. 
Section 47, O. P. O, is not confined in its operation 

to questions relating to the execution, discharge or 

satisfaction of the decree which sribe between parties 
wae are DANU to each other in the suit as the 
plaintiff or hi repress ye niece on the one 
side and the defendant or his representativo-in-intereet 
on the other, but spplies algo to such disputes be- 
tween parties arrayed on the same side. R ABDUL 
Barrar v. Onr Dos Kur, 4 R. 418; A. L R. 1027 Heng: 
45 41 





- 88. 47, 64, O. XXI, rr. 58, 63—Attachment 
effected rir ir to receipt of interim stay order, 
validity emia pied of time to Pasar apapa 
with ministerial officers, effect of—Subsequent 
vacating of interim stay r, whether validates 
attachment—Purchaser from judgment-debtor before 
attachment, whether representative of judgment- 
debtor— Proceedings against yudgment-debror, whether 
binding on purchaser—S. 47, applicability ICM 
structive res judicata—Claimant under O. 7. 58 
whether can question validity of attachment. 


When a ing or execution is directed to be 
stayed by aan Court or the Rerisional Oourt, 
an dons during the trial when the stay order 
is m force is not only ar but is altogether vold, 
as the Court has no jurisdiction to do anything aftar 
it is prohibited from doing it. 

A&tachment peers issued subsequent to the 
receipt ofan order of the Appellate Court staying exe- 
cution are wholly roid. > 

Attachment procesdings which are thus in their 
inception ill cannot become valid, merely because 
the orig inal stay order is not made absolute on sœcount 





eof the 
quired security. 
Am cannot be said to be complete till all 
the formalities prine d have been gone through. 
Where a sale is effected by a judgment-debtor before 
an attachment is actually made, the vendee is not 
bound by any proceedings against the judgment-debtor 
subsequent to the date of sale, and cannot in any sense 
“he regarded as representative of that party within the 
meaning of s. 47, O P. Og nor does any principle of 
constructive res dicata apply to the case so as to 
debar him from questioning the validity of 
proceedings against the ju ent-debtor to which he 
. was nota party, even though he was aware of those 
in and helped his vendor in carrying on the 


itigatibp. ° ' 
“In e sult Ander O r. 63, O. P. O., the olaimant 
cannot only s$ up Li to the property under 


. INDIANOASES, — — 


of the judgmant-debtor to give the re- , 
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attachment but can also question the vali 
attachment itself. 5 is ih des 
Where objection, Is taken to the legality of exe- 
cution rye before the sale has actually 
taken p on the ground that there has been 
no proper attachment, it is the duty of the Court to 
investigate into the matter. e e. 
Quare.—Whethera& person who gets a title to pro- 
e before attachment oould ask the Court to make 
ma party to the execution proceedings M 
GADIRAJU VENKATAPPATYA V. VENKATAGHALAPATHI RAO 
989 


e 
8. 47, O. XXI, r. 66—Ezecution of decree — 
Ertimate of value of property to be sold —Appeal, 
whether lies. ' - 

An order passed in the course af execution proceed 
ings in order to be appealable must be of such a 
nature as to come within the dafinition of the word 
"decree" aa defined by s. 2`(3) of the O. P. O., that 
is to say, it must conclusively determine the rights 
and liabilities of the parties with reference to the 
Sas chim d dis ae ot E 

estimate of the ue of property pro to 
be sold in execution, made by the Doak pos the pur- 
pose of being inserted in the sale proclamation is not 
an aka erang of & nature that is binding on the 
parties to the execution predi inasmuch as & 
procedi held under 0. KXT r. 66, of the O. P. O. 
of an &dministrative nature and is not & judicial 
proceeding. . . 

No appeal lies against an order fixing the estimated 
value of property sought to be sold in proceedings 
under O. at 66 ofthe O. P. O. A ALIMUDDIN'»y. 
GosiND' Prasap, A. L R. 1937 AJ. 208 455 


8. Pn agaian eed deceased— 
‘Assets’, meaning of—Rents a of immove- 
ables, whether assets, Poe, 

Rents and profits are legal incidents of immoveable 
property and must bear the same character as the 
property itself. Therefore, rents and profits accru- 
ja dens are assets where the villages them- 

ves are assets. O Suanar Janik Baim v. MOHAM- 

wap Banig ALI Kuan, 4 O. W. N. 98 897 


s. 60, O. XXI, rr. 53, 73— Pleader's clerk, 
whether can purchase tn Court sales. 

A Pleader'sclerk isnot a person who has ‘duties 
to perform in connection with the sale’ within the 
meaning of O. XXI, r. 13, C. P. O., and, therefore, is 
not debarred from ing in Court sales. A SHUM 
Lan v.GigRA; Kisnors, A. I. R. 1937 Al. 70 443 
8. 60 (0)— House ing to agriculiurist— 
Hzxemption from attachment—Actual residence, 
whether nacessary—Howse in ruins, whether exempt 
from attachment—'Building’, ‘ocoupation,’ meaning 


of. 
' A house of an agriculturist which is in ruins is 
not exempt from attachment under s. 60 (c), O. P. O. 
inasmuch asthe word ‘building’ can never be used 
with reference to a ‘house in ruins’. i 
Obiter.—In order that a house or other building 
belonging to an agriculturist may be exempt from 
attachment under: g. 60 (e), O. P. O., itis not neces- 
sary that it should be actually used by the agricul- 
turist for residence. It is enough ify is used fon 
some purposes connected with culture. ‘Occupe- 
tion’ in s. 80 (c) does not y mean ‘residence’ 
only. A BALADIN v. PAKEAN Siwan, A, L R. 1937 oe : 
378 














. 
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e 

* 8. 64. eee O. P. O, 1008, au. 47, 64 
8. 64— Decree creating charge ont 
property for payment of money—Aethod of en- 
foreing charge—Aitachment of property, whether 


necessary. ‘ 

Property, which by a decree has been charged with 
the payment of the®decres amount, does not require 
to be attached by the Court as in the case of a mere 
decree for money. e 

The propar mode of enforcing the charge is to 

_treat the decree as if it were a preli decree for 
male and afterwards, on default beingpommitted and 
&n application being made for the sale of the 
IE o e an order in the nature of a decree & 

ute 





989 
le 





r sale. M ANANTHALWAR V. NARAYANA PRASAD, ` 


34 L. W. 836; A. L R. 1937 Mad. 190 656 


8. 68, Soh. III, r. 9—Brecution of decree by 
Collector "s to le 

as under Land Revenue 

Resolutions of Bombay, effect of —Poundage, whether 

can also be levied—Bombay High Court Circulars 

~— Rules as to process-fees. 

In respect of sales of immoveable property held by 
Revenue Authorities in executian of a decree of& 
Oivil Court transferred to them for execution acoord- 
ing to the provisions of s. 68, O.P. O., the Revenue 
Authorities have P porer by virtue of the Govern- 
ment Resolutions Bombe 





'There is no legal objeotion to the levy of undage 
fee also in such takon, nasa as ihe lary of po 

age is imposed in the case of every 
or immoveable property and is not restricted to sales 
held by a Civil Court alone. B Narayan Karu OHAM- 
BHAR V. BAYAJI Appa BANAWANS, 28 Bom. L. R. 1191; A. 
L R. 1927 Bom. 17 289 


8. BO—Suit against Oficial Recetver— 
Notice, whether neocssary—Vendor and purchaser— 
Sale of moveables and immoveable property—Lien for 
unpaid purchase-money, enforcement of—Moveable 

, determination of. 

A Company sold all its assets to a purchaser 
and the sal covered not only the immoveable pro- 
and lessee rights of the Company but also the 

good-will and interest and book debts and the benefits 
of all contracts and engagements owing to or entered 
into by the Company and the moveable plant furni- 
ture, trade , stock and all other accessories 
and all other goods of any kind whatsoever lying or 
to be found at the OCompany's business premises. 

There was a provision that the Company shall havea 

lien aa A de on ropa eres oveable eae 

property sold under or securing ent 
the balance ar Pori 





of the purchase-m or any portion 
thereof that may remain unpaid or ue to the 
Oompany. The thereafter became an in- 


solvent anda 


for the purpose of setiling 
Held, (1) Waat po notice under m 80 of the O. P. O, 


) 
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was under the circumstances of4hg cage 1equired ta 
be given to the Official Receiver before theinstitution 
of the auit; e 

(2; that the language of the sale-ieed confined the 
charge against the immoveabie and moveable property 
of the Company to auch property as was sold by tha 
Company to the purchaser and that the charge could 
not extend to any property subsequently acquired by 
ihe purchaser; 

(3) that for the purpose of the enforcementof the 
charge, however, all moveable property found at the 
permises sold by the Company must, in the particular 
circumstances of the case, be presumed to be property 
which had been comprised in the sale-deed, unless it 
was established by the defendant that any portion of 
wach property had been acquired by thy vendee sub- 
sequently to the sale. A Sxiprzra & Oo., LTD. v. B. V, 
Davi, $1 A. L. J. 1007; 48 A. 821; A. L R. 1937 AIL 
132 138 
———s. 80—Sutt for injunction restraining 

fiaa Receiver from selling property—Notice, 


necessary. . 

In respect of acts of public servanis done in their 
official capacity, s. 80, O. P. .O., applies only in the 
‘case of past acta completed or un but incomplete, 
and not to threatened acta. A suit for an injunction 

an Official Receiver m ed ing Salas 
perties is, therefore, not unsustaina want 
Fotos under a. 80, C. P. O. 
Per Ramesam, J.—The whole phrase “an act pur- 
to be done" in s. 80, C. P. O., would ordi- 
narily TE to paet acta whether finished ar begun but 
incomplete and not to future acta. 

Per Reilly, J.—80 far as it is concerned with suits 
against Publio Officers, s. 80, O. P. O., is & provision 
restricting the ordinary right of every man to come 
to the Civil Courts for ef and must, therefore, be 
inierpreted with the utmost strictness. 

The words ‘in respect of any act purporting to be 
done by such public offloer in his o cial capacity’ in 
s. 80, Ó. P. O., are susceptible of two interp 
a wider interpretation including future acts and a 
narrower confined to past acts; but the narrower 
interpretation is the correct ons. M ARUNACHALA 
Om v. Davi», 24 L. W. 730; SIM. L. J. 671; AL 
R. 1987 Mad. 166; 50M. 339 284, 


—Specific Relief Act (I of 1877), s. 
42—Buit for declaration of rtghtto appoint trustees 
—Sanction, whether necessary. : 

A suit for a declaration that the plaintiff is entitled 
as the founder of a trust or as the successor of the 
founder of the trust, to appoint trustees for the trust 

perty in the place the origifial trustees who 
ye died without ing any &ppointment, does not 
fall within the purview of s of the © P. C. and fg 
maintainsb]e out the sanction prescribed by that 
section. Such a suit falls within the scope of s, 49 
of the Specific Relief Act and isnot barred by the 
ions of thet section. A BUGGHAN PRASAD v. 
HANNO, 25 A. L. J. 329 . 1045 
8. 92—Suit for declargtion that property is 

wakf—Sanction, necessity for. o.. . 

No sanction under s 92, O. P. O required whers 
the sole prayer ina suit ig for a tion that the 
pro in the suit is wakf. L Mean -BAKEBE v. 
ALLAH Baxueu, 8 Lah 111 . $ 756 
8, 92—Suit for declaration Proper’ is 
mak, whether falls within 1. 02—Manction, cher. 
, necessary, 4 E 
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` A suit fora dechration that certain property is 
wakf andethat the defendants cannot deal with the 
game in & manner opposed to the intentions and 
objects af the founder and that they should be pro- 
hibited from doing so doos not come within the scope 
of s. 02, O. P. O, LNIHAL Smau v. MALAH, 2? Lah L. J. 


D * 





457 755 
88. 92, 115—Scheme decres—Application 
for removal of trustee—Consideration of evidence 


relating to breach of trust from erroncous stand- 
NOM refusing to dismiss irustee——Appeal— 
DLON. 


Under a scheme framed in a suit under s. 92, an 
application was made to the District Court for remov- 
al of the trustee alleging various acts of misconduct 
and breach oftrust. The Court erroneously thought 
that the application was not a bona fide one and the 
whole evidence relating to the entire administration 
of the trust was considered from erroneous stand- 

inte and in considering tbe evidence as to several 

reaches of trust the Court misdirected itself and 
pefused to remove the trustee: ~- 

Held, (1) that no appeal lay to the High Oourt 
against the order; : 

(3) that the High Oourt was entitled to interfere tn 
revision under s. 115, O. P. O. and to direct a freah dis- 
posal of the application. M LoGABIGAMANI puri. 
t. THROGARAYA ÜHHTTI 42 
8. 100. See ALso APPEAL, 


— 8. 100—F'ndsng of fact, based on demeanour 
of witness—Reversal Appellate Court, propriety 
of—Second Appellate Court, whether can ster (ere. 
A Oourt of first appeal is entitled to come to a differ- 
ent decision from that of the trial Court on a question 
of fact even though the trial Oourt was strongly 
influenced by the demeanour of the witnesses. N 
Guzanat v. PURSHOTTAM 769 
8. 100— Finding of title based on presump- 
tion rawd by evidence—Second a ; : 
A finding as to title supported by presumptions 
raised by the evidence on the record is final in aecond 
appeal L Fagre MOHAMMAD v. RAMZAN 642 


8.100, O..XLI, r. 27—Refusal tò admit 
eun itional evidence in appeal—Second appeal— 
erence, i 
* Where an Appellate Court refuses to admit a oer- 

tain material document as additional evidence in the 
_ appeal under O. XLI, r. 27, O. P. O., the Court 
cannot interfere in second ap &nd hold such 
additional evidence ought to have been admitted by 
the lower Appellate Court. M Buas OHINNA REDDY 
v. GANGAYA Raw Govna Ruppy, (1927) M. W. N.83; 
Sarvar, 5 Bur. 38 M. L. T. 24 669 
6103. See Bvipwmwa Aor, 1872, sa. 13, 167 
- 189 
—— 8. 103—4 , eecond—High Court, power 
of, to record findmg on ions of fact. 
nder s. 103, O. P. O., 
appeal itself record a finding on a question af fact 
inséead of sending the case down tothelower Appel- 
.late,Oourt. M Baram Sinan. CHAKKA GANGAMMA, 
51 M. b. J. 041; A. T. R. 1927 Mad. 85 























A judgment of a High Court granting Probate isa 
fing, degree. an appeal lies therefrom to the 
Privy Oouncil. y wey SarYAT v, ÜSYARAMÁM 
Bur, L, J, 176; 4, LA, 1927 Bang. 56 759 
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ES : . P 
pores a. bred se ava Ps l eH 
uation c í int" — Kstop pel—. 

Court, whether can determine real valuation. 
The mere fact that a low valuation is put on & 
of Court-fes and consequently 
r the purpose of jurisdiction should not be allowed 
to operate as an gstoppélmgainst the plaintiff on the 
quein of the value of the subject-matter of the suit 
r the purpose of an appeal to the Privy Council 
Where, m such 9 case, the higher valuation would not 
have meant that the trial would have had tobein a 
diferent Court the High Court is entitled to deterthins 
the real value for the purpose of considering whether 
leave for appeal to the Privy Oouncil should or should 
not be granted. C Satisa OHANDRA JOARDAR v. 
Breanpes Nata Roy, 44 O. L. J. 573; 31 O. W. N. 268; 
A. L R. 1937 Oal. 225 921 


8. 115. Order on arpliestion under scheme 
` decree—Revision whether hes. See O. P. O., ver 
2 


s. 92 
8.115. ; 

The High Oourt can interfere and set right & 
matter in revision where justice requires such inter- 
ferenos although & remedy by way of suitis open to 
the applicant. C Purxa OHANDRA KUNDU v. MANOHINI 
Deri, 53 0.913; A. L R. 1927 Oal 158 718 

8. 115 —A 


dismissal of, onthe ground 
that agent not ised to vl Se 

An erroneous dismissal of an appeal on the d 
that the agent filing it was not authorised E, his 
wer-of-attorney to do so, is a failure to exercise 
urlediction and oan, therefore, be set aside in revi- 

sion. L OHAMPA Lat-Mapuo LAL v. BANARSI Due 
99 
—— 8. 105—Assumption of jurisdiction, without 
inquiry. j f 
ore a Court assumes jurisdiction without any 
judicial inquiry into the facts which would alone 
give it juriediction, the h Court will interfere in 
revision under s. 115, O. P. O. M Gaemxwi Goparva 
+. MANIKOKDA SOBHANADRI, 24 L. W. 839;A.1. R 
1937 Mad. 188 s 383 


- 8, 115 —Madras City 

















1919), s. 69, r. (b)—" ions", meaning of— 
for of elections, r. 4—OMef Judge of 
Small Cause Court, w. Cowrt or 


Court of Small Causes is persona designata and not 
merely a selected member of the Court chosen to 
represent itand the High Oourt has, therefore, no 
jurisdiction to entertain a revision petition under 
s, 115, O. P. O., against an order passed under r. 4 on 
&n election petition. . 
The principle that whenever jurisdiction is vested 
in tha Judge of a Court it must be deemed to be 
vested in that Judge as repreasnjing that Oourt 
applies only to & Court which by itg constitution has 
EA one Judge andit oanndt govern a case where 
i iction is on & single member of s 
Court consisting pf many Judges. 
* The word ‘elections’ within the meaning of 's. 59, 
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YO) of the Madras Oity Municipal Act means com- 
pleted elections which have resulted in the creation of 
a Councillor, and does not cover disputes arising 
before such election. But, though r.4 purports to be 
made under s. 59, it is rend valid by the gener- 
ality of the powers conferred on the Governor-in- 
Oouneil by 8.817 dithe Act, and the rule is not 
vitsted by its description as haing been made 
under & section which is not applicable. i 
Quære.——W hother the rule under the English Law 
that the Returning Officer has only to decide objec- 
tions arising out ofthe nomination itself and 


bas not to go into questions relating to Ned paia ran 


iflcations of the candidate appliea to the 
sioner under the Madras Oxy Municipal Act. M 
LAKSHMANAN OnzrTIAR 9, KANMAPPAR, 24 L. W. 773, 51 
M. L. J. 738; (1926) M. W. N. 966; 'A. L R. 1927. Mad: 
93; 50 M. 121- 148 


———— 8,118—Oudh Courts Act(IV of 1925), 8. 7 
—Judge exercising orginal suriediction, whether 
Court subordinate to Chief Court—Revision. 

A Single Judge of the Chief Oourt exercising the 
eriginal jurisdiction of the Oourt under s. 7 of the 
Oudh Oourts Actis not & Oourt subordinate to the 
Ohief Court within the m of s 115 of the O. 
P. O, andan order passed by 
such jurisdiction is not, therefore, open to revision. 
O Bisawr Bauwan Ray Kure v. MADHO BrNGH'8 MINOR 
Box, 3 O. W. N. 952; A. LR. 1937 Oudh 59 547 


—— 8. 115 —Revision—High Mise ag kakang by. 
Where a Judge decides a case without golng into 
the merits but on a question which is not warranted 
by the law, he must be held to have acted illegally in 
the exercise of his juriadiotion &nd in such a case 
the High Court is entitled to interfere in revision. 
O Kanar Hura v AsuTORH Ror, 44 O. L. J. 565 946 
8. 118 (0)—Revision—Material irregularity 
' —Deoinon of suit without impleading necessary 
party--Partes—Suit by purchaser under mort- 
gage-decree—Dispute as to whether property a«n- 
cluded in mortgage—M “Necessary party. 
“A Oourt exercises its j iction with material 
irregularity within the meaning of s. 115, O. P. O., 
where it decides a case in the abeenoe of a necessary 


party. 

A sult was instituted by a purchaser in execution 
of a decrees on a mortgage, tor declaration of title 
and possession against persons in possession. The 
main question was whether the gand NA had in- 
cluded the pro es in the mo " 

Held, that the morigagor was under the círcum- 
stances & necessary party to the suit and a decision 
of the suit in his absence was & materially irregular 
exercise of jurisdiction. P O Uom Mar v. UHAND MAL, 
A. I R.1926 P. 0.142; 30. W. N.989; 53 L A.271; 
35 L. W. 90; 25 A. L. J. 61; (1927) M. W., N. 86 38 M. 
L. T. 43; 28 P; L. R. 113; 31 O. W. N. 418; 52 M. L. J. 
388: 45 O. L. J. 374; 8 P. L. T. 251; 19 Bom. L. R. 755 
(P. 0.) 749. 


m 8.115, C. VI, r.17— 4 mandment of plaint— 
Principles—Suit Jor rent based on lease-daed— 
Ame into one for damages for um and 
occupation, whether permissible—Revurion. 

In considering wigther an amendment of a plaint 
should be allowed, two criteria must be kept in mind; 
whether the amendment puts the other party to die 
pdvantage or osuses him injury, and if so, whether the 
pissdvantage or injury can be compensated by coats, 
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An amendment ofa plaint, whieh eaus*s injury to . 


the other party, is irregular except under very apecial 
circumstances. 


e. 
Where a plaintiff sues for rent basing his claim on 


a lease-deed and the defendant*contÉnds that thelease- 


deed 18 inadmissible ın evidence without epetrntion, 
i ; 


the plaintiff cannot, after the defendant 

his contentian, be allowed to amend his plait so as 
to convert the original claim for rent into one for 
da for use and occupation. 

Although the amendment of a plaint is a matter in 
which the trial Oourt exercises & legal discretion 
such as will not attract-the revisional powers of the 
High Court under s. 115 of the C. P. O., yet where the 
limits within which the discretion dan be tly 
exercised are overstepped, the Cowrt will nter- 
fere in revision, M Vanranmanga AN 9. VYTHINA- 
THAGAMI Korn, A L R. 1927 Mad. 183; 53 M. L. J. 399 

977 


8. 115, O. XXI, rr. 90, 92— Limitation Act 
(IX of 1008), s. 18—Ezecutton of decree—Sale, 
application to set ande—Fraud—Limutation, exten- 
sion of—Auction-purchaser, fraud of, whether 
must be proved. 

A judgment-debtor who makes an application to 
set aside an auction-sale under r. 90 of Ò. XXI, of 
the O. P. O. is entitled to claim the benefit of the 
provisions ofa. 18 of the Limitation Act if he can 
Prove that he was kept from the knowledge of his 
Tight to apply for ething aside the sale by the fraud 
of the decree-holder. The fact that under the pro- 
viso to sub-r. (2) of r. 92 of O. XXI, the auction-pur- 
chaser is entitled to notice of the application to set 
aside the sale does not make it incumbent on the 
applicant to prove that ‘the suction-purchaser tag 
guilty of fraud in keeping the applicant out of the 

wledge of his right to make the application. c 

Kxpax Hora v. Asuroau Roy, 44 O, L. J. 565 946 


83. 122, 128, O, XXXVII, r. 1 (6)— Addii 
of d (0, whether ultra yiee- Vurieditun af Odes 
af District Judge and Senior Bub-Judge, Delh, 
try suits summarily. ite 
By virtue of cl. (s) added by the Lahore High Cours 








to O. XXXVII, r. 1, O. P. O., the Oourta of District and 


Senior Sub-Judge, Delhi, hare Jurisdiction to try sum- 


„Lah. L. J. 57; 8 Lah. 156 648 





a. 14-4— Possession. obtained under 

decres but not by way of execuron ir 
Decree modified—Restriutiom, whether ‘can be 
claimed. 

Where & deoree-holder obtains possession of the 


is entitled to olaim restitution under s. 144 
the O.P. O. L NARAIN Sinan v. BAORAN BIKOH 
Lab. L. J. 551; 28 P. L. R. 62; 8 Lh. 41; A L R, 197 
Lah. 37 k "982 


. 
8. 145 proviso—Zzecution ef decre : 
surety—Swvnultaneous. issus of notice and OM 
of arrest, legality of. ? 
uires a pote 


to be given to the sure before 
outed agains him but not Ds ae 





bar an sang of 


in conformity 


e 
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warrant of arrest’ simultaneously with the issue of 
notico inagmuch as the decree is executed against 
him hot by his arrest but by his detention in prisan. 
L Sasawal v. Gosryp Ray-BsnaNxaR Das 518 


2.8, 146, O. XXI, r. 16, 0. XXII, r. 4—Ezecu- 
tion of decree—Death of decree-holder—Legal 
re we, right of, to continue proceedings. 
On the death of & E toes who is, in course 

of executing his decree, his legal representative can- 

not be substituted in his place in the execution peti- 
tion and is notentitled to continue it N PALANIAPPA 

OsgTTIAR v VALLIAMMAI AOHr,-51 M. L, J. 745; (1926) 

M. W.N.981; A. L R. 1927 Mad. 184; 50 M. 1; 25 L. 


.354 627 
2n 8.151. See C. P. O, 1908, s. 24 682 


8. 151, O.' IX, r. caro Ota for defaulti— 

Restoration—Inherent power of Court. 

A Oout has inherent, power to restore a case dis- 
missed for default of ap where it is satisfled 
that the case 18 one in which it should exercise that 
power. R AspUL KARIM ABDUL, Lame v. A1-Hxoo 
5 Bur. L- J. 139, A. L R. 1927 Rang. 58 15 


— 8.151, O. IX. r. 9, O. XXI, r. 57, O. XLVI, 
r.1—Ezecution application —Dwmissal for default 
of appearance—Applwatwn for review, w 
maantasnable--T power of Court. 

Default of appearance is not a reason oontemplated 











by O. XLVI r. 1, O. P. O., nor is it analogous to 


reason. 
Where an execution application has been dismissed 
for default of appearance of the applicant's Pleader, an 
application for review is not maintainable elther 
under O. XLVII, r. 1 or under the inherent power 
of Oourt. ; i 

The mere fact that the O. P. O. contains no express 
provision for reetoring an execution petition dis- 
missed for default does not, by itself, warrant the 
invocation of s. 151. M VBMARHDDI RAMARAGHAYARNDDI 
v. BAJA or VANKATAGIBI, 52 M. L. J. 123; 25 L. W. 192; 
A. LR. 1927 Mad. 355 954 


— 8, 151, O. XXXIX, r. 2— Temporary manda- . 


tory injunction, power of Court to sssus—Inherent 

powers of Court 

A Court soting under O. XXXIX, r, 2, O. P. O., can 
only grant an injunction restraining the defendant 
from committing injury, but, if a restraining injunction 
involves the efect of a mandatory injunction it is 
not illegal on that account. A Court, however, which 
finds i$ n to issue a tamporary mandatory 
inj on must act under its inherent powers 
not under O. XX XIX, r. 2, of tho Oode, M Gorarra s. 
‘Axara, 24 L. W. 854; A. LR 1927 Mad. 210 566 
a162—Amendment of decree— Error. in 
occurring in plaint and 


re in as a iq amend decree, 
Due maintainable. 

A Qourt has power under s. 152, O. P. O., to amend 

a deres in & proper case even when it is already 
y Mesa ihe judgm ent. is 

error a survey number occur- 

Ea a plajat is carried into the judgment and 

deoree &nd 18 d detected when delivery prooeed- 

e miftake might be rectified under 





$he oo 
geanott ipao 
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° 
decree-holders were guilty of gros negligence. M 
Arraga ROWTHHR v. MUHAMMAD ROWTHER, (1927) M. 
W. N. 38; 35 L. W.102; 38 M.L. T. 24; A. IR. 1837 
Mad. 435 655 
————— 0. 1, r. 1—Suit by member of joint Hinds 
Jamuy for ` recovery of debt du& to  famiy— 
Other memberseof family impleaded | defendante— 
Non-joider of parties, dismissal of swit for. 
Where in a suit by a member of a joint Hindu 
family for recovery of debt due to the family, the 
other members are impleaded as defendante, the suit 
cannot be dP&missed for non-joinder of necessary 


parties, 

It is competent to a member of a joint Hindu 
family in whose namea bond is executed to sue on 
the bond without impl the other members af 
the family also, even though the bond is executed 
foran amount due to the family. L BIRU Rax v. 
MIRAN Baxnan, A. L R. 1927 Lah. 139 565 


———- 0. V,r. (1) (b) and (0), 0. X, O. IX, r. 4, 
O. XVII, rr. 2, 3—Pleader without tnstructrons— 
‘A rance, meaning of—Sutt dismissed on merita 
—Dismissal, nature of—Restoration under 0. IX, 
legality of.’ di 
An application by a Pleader, who is instructed only 

to apply for an adjournment, which is refused, is not 

an ‘appearance’ within the meaning of the O. P. O. 
Where on the day fixed for the heanng of & case 

the plaintiff and his witnesses were absent and the 

plaintiff's Pleader informed the Court that his client 
must have mistaken the date of hearing, and the 

Court, instead of dismissing the case for default, 

it for want of evidence: 
Held, that the plaintiffs Pleader’s instructions in 
the absence of his client and witnesses must be pre- 
sumed to have been limited to ask for an-adjourm 


ment, his appearance ceased when this p was 
fulfilled, the case must be treated to liave bosa dis- 


the suit for proper cause. R Mauwa Pwar s. Sara Pao 
4 R. 408; A. L R. 1927 Rang. 46 717, 


O. V, r. 10,0. IX, r. 2—Order directing 
plaintiff to de process- 
for service of tummons—Hailure to pay al 
chargese—Dismissal for default, whether futtifed. 

The proviso which been added to O. V, r. 10 





L Smau Sinca-Meen Ra; v. NUR Kuan, 9 Lah, L. Je 


98, A. L R. 1927 Lah. 157 
—— —— O, VI, r. 13, O. VII, r. 18—Failure to 
amend plaint within time—. suit on sams 
cause of action, mantangi sof 
The rejection of a plaint for ure to amend tho 
Same wathin thé time fixed by the Court does not bar 
the institution ofa fresh suiton the same cause of 
action. LSawan Sixen v, SURATIN Bran, A, T, B. 1937 
Lab, 83 538 
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-O. VI, 7.17. See O. P. 0, 1908, 5 115 977 
O. Vi, r. 17—8uit for unpaid purchase- 
money—Amendment of plaint. See VANDOR AND 
PURCHASBR 770 


—— — O. Vl, r.17—Suit on wunstamped pro-note— 
Amendment 9/7 plaint basing claim on original 
cause of action —Lamitaison. * . 

Where a plaintif sues upon sn unstamped pro-note 
he may be allowed to amend the plaint by falling 
back on the original causeof action where a suit to 
enforce the liability on the same ig not barred. M 








: VARADAEAJA ÍYER v. VHNKATARAMA Iyer, A. L R., 1927 


% 


Mad. 378 625 
— — — 0. VI, r. 17, O. XIII, r. 1—Amendment of 
pes when to be allowed. 

nder O. VI, r. l7(of the O. P. O., pleadings may be 
allowed to be amended 1n auch a manner as may be just, 
but, as a rule, leave to amend should be refused where 
the amendment would set up & totally different, new 
and inconsistent case and the application for leave to 
amend is made at a very late stage of the proceedin 
L Farru v. Bzaao, 27 P L. R. 29 979 


— O. VII, rr. 14,18—Documents not ynoluded in 
list—Admission ın evidence—Discretion of trial 
Court—Appellate Court when tnterferes—Prinoiples 
relating to admission of such documents. 
The Appellate Oourt will not interfere with the 
discretion exercised by the trial Oourtin not admit- 
in evidences documents not entered in the list 
of documents filed under O. VII, r. 14, O. P. C., unless 
it is shown that the trial Court was entirely wrong 
in exerciamg its discretion. The mere fact that the 
Appellate Court would have admitted the document 
is nota sufficient ground for admitting such docu- 
ments in appeal. 
Per B. B. Ghose, J.—Where there is no reasonable 
und for suspicion that a document might have 
en fabricated after the filing ef the plamt such 
as documents obtained tram public offices or copies 
obtained from Court and with regard to which 
the other side might not be prejudiced as being 
taken by surprise or not having any opportunity of 
adducing rebu evidence, the Oourt may pro- 
perly, in the exercise of ite sound discretion, receive 
such documents in evidence and then decide as to 
their probative value giving every opportunity to the 
other side to rebut the eftect ot those documents if 
they were believed. 
ules of procedure are not made for the purpose 
of hindering justice. + 
Wide discretion has been given to the Court with 
regard to matters of reception of evidence although 
the documents have not been entered in the list of 
documents flled by the pum and this discretion 
should be exercised for the erance of justice. O 
Barona PROSAD PAKRASI T. UMASANKAR BANTAL, 44 O. L. 
J, 385; A. L R. 1927 Cal 168 258 
O. VII, r. 18, See O, P: O, 1908, O. V1, 
538 


O, VIH, r. 6—Set-of, nature of—Plea of 
set-off and discharge, differenos between. 

Where a Oompany sued one of its servants who 
hed left its eervice, upon a qose executed by him 
and the d dant pleaded that a certain amount 
was due to him from the Company on account of the 
deposit he had made with the Company and that he 
had in caah the balance ntoeseary for discharg- 
ing the pro-note in full; 
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Held, that the plea of the defepMant was not one 
of set-off but one of satisfaction and «hat, therefore, 
the dafendant was not bound to pay Gourt-fee on the 
amount of security due to hin N Bairgao v. NATIONAL 
Bronzs, 0 N. L. J. 227; £. L I. 1927 Nag. 120 
O. DX, r. 2. See O. P. O., 1908, O. V, 2.3 

908 

O. IX, r. 2—Fatlure of plamiif to furnish 

correct addresses of defendants and to accompany 

processserver for service of summonses—Dismissal 
of suit for default, whether justified. 

Rule 2 of O. IX ofthe O. P. O. does not justify the 
dismissal of a suit on account of the fniluro of tha 
plaintiff to furnish the correct addı esses of the defend- 
ants orto accompany the procese-server to have the 
summonses served upon the defendants, L Hira Mar 
9. ABDUL Aziz, 9 Lah L.J.135, A. L R. 1027 Lah.170 

898 

—— ———.O. IX, rr. 3, 4, 8, 9—Surt dismissed jor 

default—Application for restoration also dismissed 

for defauli—Application to restore application, 
whether maintainable —- Procedure. 

Where an application for restoration of a suit dis- 
missed in default 18 in turn dismissed in default, an 
application is maintainable for restoration of the appli- 
cation so dismissed, and the second application should 
not be rejected summarily without giving an oppor- 
tunity to plaintiff to support hia allegation L 
Fma Pures Lat Monax Lat v. Harper, $7 P. L. R. 
564; A. L R. 1927 Lah. 71 ' 1065 
—— —— — 0. IX, r. 4. See C. P. O., 1008, O. V, 2 1 

71 


510 








. 7 
———— Q. IX, r, 8—Dismissal for default—Inherent 


power to restore. See O. P. O., 1908, s. 151 151 
O.IX, r. 9. See O. P. O., 1908, s. 151 954 
O. IX, r. 9—Faiüuvrs to file affidavit. — Negli > 
gence of Advocate, effect of. 
A Court may under proper circumstances refuse to 
make a party suffer for the incompetence or negligence 
of his Advocate in filing an application for restoration 








. without a proper affidavit showmg the reasons for 


mnop-appearance, R Aspur KARIM ABDUL LALU v, 
Ar-Hxooz, 5 Bur. L. J. 139; A. LR 1027 Rang. 58 


151 

O. IX, r.13. See C. P. O., 1808, O. XLI, n. 

84 

O. XIII, r. 1. Sse C. P.O., 1908, O. VI, : Y 
97 

O. XIN, rr. 4, B—Document, proof of— 


Appellate Court, whether can rely on document not 
properly exhibited. ' ist 











` An Appellate Court isnot entitled to ita decia 


Bion on & document put in by a ‘party to the suit with? 
a list but which is not referred to 
the trial Court and which is exhibited by it meahnni- 
cally and without any reason. L KISHNA v. WARYAMAN, 
8 Lah L.J.,537; A.L R, 1937 Lah. 45 920 


O. XVII r, 3. See O. P. O., 1908 0. V, x. 1 
717 
O. XVII, r. 3—Non-appsarance-—Mlaintiff* 
present in Court—Adjourgment by Taku refused — 
Dismissal of surt on mervs—HE fed . | 
The words “notwithstanding such  defgsult" in 
O. XVII, r. 3, C. P.0.,,clearlyemply that the Court 
is to proceed with ihe disposnl of the duit in spite of. 
the default upon such materials as aree before it. If 
in the case ofa plaintiff such aterials, fnij*to sub- 
stantiate the claim, the suit vins dismissed for thig - 
reason and not for default. . e H 
LÀ 


] * 
. . 
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. Where a plaintiff "i ly present in Court 
atthe time when his Vaki asks for adjournment 
which is fuse, there isno appearance under O. 
XVII r. 3. M PAzHANIANDI v. Naxo, b1 M. L. J. 684; 
A. L R. 1927 Mad 109 * e 32 
— —— 0, KXI, r. 16. See C. P. O., 1908, s. 146 627 


O. XXI, r, 16—Ezecution of decree—— Transfer 
of decree tn favour of judgmeni-debtor Iul i 
ainn co-yudgment-debtor legality of— des 
FAE co-yudgment-debtors under transfer, à pets 
can be adjusted in separate proceedings. . 
Although O. XXI, r. 16, O. P. O., prohibits a judg- 
ment-debtor who obtains is . transfer of "e ien 
from executing ik against his co-judgment-debtor, ye 
the transfer itself is not illegal and there is nothing 
in law to prevent tfe equities thus between. 





the co-judgment-debtors from being adjusted in: 


other than the execution the de- 


pats M "n L. M. RawxaNATHAN Cumrri v. MUTHU 
VALLIAPPA Cnmrri, 52M, L. J.:59; A. LR. PM 
323 š 


O. XXI, rr. 16, 53— Assignee of attached 
decree, whether can execute decree —" Iis judgment- 

' debtor," meaning of—Order XXI, r. 58, how far 
affects O. XXI, r. 16. 





The provisions of O. XXI, r. 53, O. P. O., do not 


affect the general provisions of O. XXI, r. 16 of the 
Oode, and an assignee of a decree, therefore, stands 
jn the same position for the purpose of executing 
the decrees even though it has been attached as the 
deoree-holder himself and is entitled to execute ths 
attached deares to the saime extent and in the same 
manner ss the original deoree-holder. 

The words "his Judgment-debtor" in O. XXI, r. 58 
O. P.O, are equivalent to the holder of the attached 
deores. N ATMARAM v. GANPATI, 22 N. L.R.20 636 


O. XXI, rr.16, b3—Transfer of decree— 
Transferes, rights of—Creditor of decree-holder 
vealunng amount dws under decrese—Transferee, 
whether entitled to claim refund. — f 

' The transferee of a deoree primarily acquires mere- 
ly the mght to execute ihe decree, and does not ao 
quire a right to the amount covered by ihe decree. 

The transferee of a deoree who fails to execute it 

is npt, therefore, entitled to claim a refund from a 

arpa 





tor of the decree-holder who attaches the deoree 
realises the amount due thereunder in execution 
the transferor. R Oo-oPERATIYA 
OHETTYAR, 4 R. 426, 5 Bur. ea 


and 
of his decree 

Town BANK v. 
181; A. L R. 1937 Rang. 55 











0. |, r. 53. See DEOREB 443: 
e, O. XXI, rr. 83, 73. See O. P. O., 1908, s. 60 
443 
—— O, XXI, rr. 58, 63. Ses O.P. O., 1908, os. 
47, 64 989 

O. XXI, r. 66. Sa . 

Ses O. P. O., 1908, s. 11 658 
See O. P. O., 1908, 8. 47,0. XXI, x. 66 4655 


© ©, XXI, rr. 66, S0—Notice, omission to issue 
on’, validily of. 6 
rmn o Tid notice under O. XXI, r. 6$ C. 
P. O.,15 not an illeg@lity which makes a sale void ab 
anito, butisa mere Mregulamity such as is contem- 
.»lated by O. XXL r. 90 and a sale will not be set 
aside on that shore unleas it is shown that the judg- 
ment-débtor,has B substantial E thereby. 
L Kangra LAL 4. RA, A. L B. 1981 Lah, ae, 
P e. 


‘or counter-petitioner in the matter. It 


' the sale or the validity of A 
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O. XXI, rr. 69, 9O—Hrecution  sale— 
Adjournment—Duty of Court to fix hour of sale 

ission to fiz, effect of—Inadsquacy of price 
—Serious itrregularity—Hvidence to connect in- 
adequacy and irregularity —Inference from circum- 
stances. 


The omission to fix the hour of thd’ day. "to which 
an execution sale is Édjourned aa required by the 


rovisions of O. XXI? r. 69, O. P. C., is a serious 
clari . The hour is only of slightly less im- 
the day and ought to clearly 
announced to the public. 

A Oourt cannot attribute to would-be purchasers a 
knowledge that an execution sale would take place 
atthe same hour. ` 

The connection between inadequate price and irre- 
gularity in publishing and conducting a sale may, in 
a strong and clear case, be inferred from the cir- 
cumstances. A BABU Raw v. INAMULLAH, 25 A. L. J. 
303; A. L R. 1927 All 241 926: 


O, XXI, r. 73. See O. P. O., 1908, s. 60443 
O. XXI, r. 90. Seed. P. Ò, 1808, 0.131, 
x. 66 61 


See Arso O. XXI, 2.69 hen bs 926 
O. XXI, rr. 80, 92. Ses O. P. O., 1908, PV 
O. XXI, r. 95—aApplication by decree holder 
' purchaser for delivery of property whether atep-in- 
aid of execution. See Lusrration Aor, 1908, Sox. I 
Anta: 138, 182 (5) 677. 


O. XXI. r. 95—-Limitation Act (IX of 1908), 

* 15 pi i Y m - Guctton- 
purchaser or delwery of posstesion— ange, 
when become contentrous—Articls applicable--Date 
when sale becomes absolute—Period of stay orders, 
right to deduct. 

Under O. XXI, r. 95, O. P. O., when an auctions 
purchaser seeks the Oourt's help to be given possam- 
sion DE Mis HY ied urchased, there is no parti- 
cular individ to be treated as the x ges 

when 
he goes and attempts to take possession of the 
property and somebody obstructs in taking posseasion, 
that contentious proceedings between the obstrnuctor 
and the purchaser arise. 

An application under O. r. 95,0. PO, by . 
an &uciion-purchaser to be put in on of . 
perty after the sale is confirmed one to which 
Art. 180 of tho Limitation Act would apply and the 
time trom which the period of limitation to 
run would be when the sale becomes absolute. Bu 
where there disputing the validity 
decree itself by attempt. 
ing to set them aside, the sale could not be held to 
have become absolute, till those proceedings are 

of and final orders are paseed in them. 
nder g. 15 of the Limitation Act on: such an a 
plication the'purohaser is entitled to deduction of 
tims dusing which he is restrained from executing 
the decres by stay orders and injunotions. 

Where an order for stay of execution is passed 
conditionally and time is given for fulfilment of the 
condition, n agamst whom such order is 
.is entitled under s. 15 of the Limitation Act, 
to the exclusion of the period from the fate on which 
the order is made even though the condition is per- 
formed afd the order becomes absolute only at a 
later date. M THAYYAMURTAI 9, ODAYAPPAN, 26 L. W, 
108; (1837) M. W. N. 60; A, L B. 1927 Mad, 301 632 

















. 
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O. XXI, rr. 99, 102—Purchaser, pendente 
lite, discharging previous possessory mortgage —Right 
to obstruct delivery of posession to decree-holder— 
Subrogation, doctrine of. 

Resmstanoe to the execution of a duis by d pur 





chaser pendente [ite who has discharged & pre 

possessory mo e and obtained possesmon trom 
the mortgagee within the “purview of O. XXI, 
r. 99 and not O. XXI, r. 102,"inasmuch as he is 


entitled to stand in the shoes of tho mortgagee who 
was paid off by him. O Farna KrANAM v. Raza ALI 
Kuan, 3 O. W. N. 778; A. L R. 1929 Oudh 610 219 


- O. XXI, r. 100—Non-transferable occupancy 
holding—Transferee of entire holding without land- 
lord's consent, right of —D1 ion in execution 
of decree agasnat transferor—Application by trans- 
feres under O. XXI, r. 100, maintainability of. 

A purchaser of the whole of a non transferable 
occupancy holding without the consent of the land- 
lord is nota representative of his transferor and is, 
therefore, entitled to maintain an application under 
O. XXL r. 100, O. P. O., if he is dispossessed in exe- 
cution of a decres against his transferor. C Purna 
QOganpra KUNDU v. Manopint Dewi, 53 O 918, A. T. B. 
1827 CaL 156 718 


O. XXII, r. 2—Legal representative of plaint- 
i1 —New right, whether can be set up. 

A. legal representative must continue the litigation 
onthe cause of action sued upon and cannot set up 
or agitatea new right of pu or his own Indie uet 
right. N BHONSLEY v. NARAI 
O. XXII, r, 4. Bee O. "P. O., 1908, s 146 627 
wt = 0, XXI, r. 4—$Suit claiming jw relief 

against defendants—Death of some defendamts— 

Legal representatives not brought on regord—Abate- 

ment, extent of. 

Where during the pendency of a suit in which the 
relief sought is a joint relief against all the defend- 
anis whose re the property in dispute attach 
to them ass y and are not individually partible, 
some of the defendants die and their legal represen- 
tatives are not brought upon the record within the 

riod of limitation prescribed by law, the suit abates 
tn toto and not only as inst the deceased defend- 
ants. L Briana BINGU v. UDHAM Sixes, 8 Lah L J. 
575; 23 P. L. R.52; A. I. R. 1937 Lah 87 970 


——— — 0. XXII, r. 4—Suit for possession against 
de. jore whore shares are mot defimsd—Appeal 
eath of respondeni—Abatement, extent of. 

Where, during the pendency of an appeal arising 
out of a suit for khas possession of certain lands 
against defendants whose shares in the lands have 
not been defined, some of the defendants-respondents 
die and their representatives are not brought upon 
the record within the preseribed period, the ihe appeal 
abates tn toto and not only with regard to th 
of the deceased respondents. O SIDDIK AHMAD 
KIBANI v. ÀZIZAR Ranan Kaan, 44 O. L.J. 557; A. 
l R 1927 Gal. 238 901 
— ——— O. XXIII, r. 1. Ses O. P. O,1808, 8.11. 814 


O. XXII, r. 1—Withdrawal of suit with 
liberty to bring fresh suu on payment of coste— 
Faalure to pay costs, effect of—HFresh suit, whether 
maintain Courts, duty of. 

Where a Court allows the withdrawal of a guit with 
libarty to bring a fresh suit on payment of costa to 
tha defendant but neither makee the payment of 
gostaa condition precedent to the institution of the 


68 
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suit nor fixes a time for payment th&reof, a fresh suit 
filed without paying costs is mot bad ab tnitto but can 
be entertained if costs are paid before i$comed on for 


trial. 
It is important that Odurts, when gi rmis- 
sion to withdraw with liberty to bring a suit, 


Bhould pass an order limiting the time within which 
costs are to be paid and should direct that an failure 
to pay within that time the original suit will stend 
dismissed with costs. L Nazim HUSAIN v. NATHU, 
A.L R. 1927 Lah. 159 420 


O. XXIII, r. 3, Boh. ll, para. 1— Arbitration: 





reference gli ai ae nahi of refer - 


ence, whether necessary 

Even after S dispute t. & pendi suit has been 
referred to arbitration the parties dfe not precluded 
from settling the dispute amicably by mutual agree- 
ment and itis not necessary for the Court in such 
acase to cancel the reference before accepting the 
compromise, L ArsHAN t, ABDULLA, A, L'R. Jura. 
156 


—— —— 0. XXX, rr. 2, 3, O. PER MT r. TM 
against jirm—Service on sae ads Masa 
denytng aria Up. Procure Is 
suit on negotiable against.jirm, procedure plating fa to, 


Where a person who has been served with rum-, 


mons as a partner enters appearance under protest 
denying he is a partner, the appearance has nothing 
to do with the merits of the case but only with the 
question whether the summons’ has been properly 
served according to the rules. Ita effect is merely 
to nullify the service altogether as regarda the 


Sis presi I If he succeeds in doing 
and obtains Judgment the firm he may & 2 
under O. r. 50, leave to issue ne on 
against the person who had appeared under protest, 
when, if the liability is still disputed, the Court may 
order the liability of such person to be tried and 
kade laaah any manner in which &ny issue ina 
may be tried and determined. Or, the plaintiff 
sudo challenge at once the denial of the perean 
asi vod- 46 a partner that. he was a r. If so,he 
should take out a surnmons to out the appear- 
ance entered on the ground that the party ap 
is a partner in the firm sued Or wan a paringe ai the 
time the cause of action accrued, or, in the alterna- 
tive, to strike out of such ap segah napine 
partnership. An order may 
eo acd ister ara ds quad ier dais are 


Ths Pls ques in such cases being whethera . 


person has been properly served as partner of the 
defendant firm, qnestion whether he has held 
himself out as a can never arise as that ques 


partner 
taon relates to the habuty of a person who in fact ia 


not a partner. 
ce under #ich a 
b. XXXVII, Q. P. O., is 


A defendant entering 
proteet in & suit filed ander 

not entitled to aak-for the trial o pop whether 
ha isa *. PogooMAL Bzos., 


partner. B Er nr 
28 Bom. L. R. 1275; 50 B*655; A.I. R. 1928 Bom, 585 
. eios 
z iei «XXXIII, r. sides 
nguy, j- Quenin 
be ro ad. 


ther can 
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Questions which 4l ultimately be questions in 
issue in the kulit, should permission to institute one 
«be grated, are not to be tried before granting per- 
mission to sue sa a pauper. R U Aone Dw v. Ma 
News, 5 Bur. L, J. 174; A.L R. 1927 Rang. 72 760 
—— O, XXXIV, rr. 2 to 4—Intereet in mort 

suita, See O. P. O., 1908, a. 34 86 


———— 0. XXXIV, rr. 4, 5, Boh. il, para. 17— 

Mortgage — Arbitration, referencs to — Award— 
Deor whether necessary. 

It is y inguits relating to mortgages, that is, 
suits upon & mortgage direct without an award or 
Sd asinum superseded, that rr.4 and b of O. 

confer oertain rights upon the mortgagor, 
particularly theeright to obtain from the Court a 
period of six months afier the mortgage amount has 
ascertained by the Court, to pay it into Court 
before his right of redemption is lost and the mort- 


gage property can be up to sale, Until the 
expiry of these aix Santha tp Nawas obtained by the 
mortgagee isa preliminary decree incapable of exe- 
cution and it is, therefore, necessary for mortgagee 
to obtain & final decree at the end of the six months 
to enable himself to execute the decre. Where, how- 
ever, the matter is referred to arbitration out of Oourt 
and the arbitrator makes an award upon which a 
: decree followa, the decree is capable of execution as 
it stands and itis not neoesmmary-in such a case to 
obtain a final decree. 8 GHULAM RASUL v. PAMANDAS 
Dawanpas, 19 S. L. Rc 202; A, L R. 1937 Smd 103 


178 

O, XXXV, r. 1— Interpleader suit, when can 

be maintained —Plaintvff having interest th subject- 
/ matter, whether can maintain suit. 

A plaintiff in an er suit must satisfy the 
Oourt that he has no personal interest in the matter 
in dispute, other than for charges or costs and that 
he is m a real position of impartiality between the 
claimants, 

To bar an interpleader sit the plaintiff must ha 
in some way identifled himself with one of the claim- 
ants in the sense that it makes a difference to him 
which perty su althowgh he will not be refused 
relief y because he has a natural affinity for one 
aide rather than the other. Where the plaintiff has 
taken an indemnity from one of the claimants, or 

e where he has entered into an agreement with one of 
them, the eftect of which is that he will have to pay 
over less if that party succeeds, he must by reason of 
his interested conduct be held to have precluded him- 
self from obtaining relief by way ot interpleader. 
R HARI KARMARKAR v. ROBIN, 4 R, 405; A L R. 1957 
Bang. 91 985 

O. XXXVI, r. 1 (6). See O.P. O, 1908, sa. 











122, 128 
O. XXXVII, r. 2. See O. P. O , 1908, O. XXX 
RR., 2 AND 3 : * 498 





O. XXXVIII, r. 5—Surety bond— Construction 

—Liability of surety for order of Court passing 
imate decree. 

- When undey a suret} bond an undertaking is given 

in general terms hat a party to a pending suit would 

obsy ihe order lui ge Oourt and would produce cer- 


tain things orn y ithe price thereof, and “that 
in event of his to podücs them, if so 
reqpired, the ty would be lable, in the absences 


of cléar éndicetiom ın the bond that only that Cours 
. to which the boral was passed was meant, the sure 


Will bo Mable sven though the order for produsits 


(1927 ' 
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is made in pursuance of en order of a Superior Court. 
B IBANGAUDA SHIDRAMGAUDA PATIL v. ]RBASAPPA 
GANGAFPA DaALAL, 28 Bom. L. R. 1516; 51 B. 51; A. L R. 
1927 Bom. 84 820 


—— O, XXXVIII, r. arh jar before udg- 
meni—lHzecutwm pf decree—Sate—Atiachment sw 
execution, whethey necessury. 

A instituted a suit for the recovery of money against 
Band certain property belonging to B was attached 
before judgment. The suit was decreed and in exe- 
cution of the desree the property was advertised for 
sale. In the meantime C obtained another money- 
decree against B and attached and put up to sale the 
property which had been advertised for sale in exe- 
cution of A's decree and purchased the property him- 
self. B, however, paid oft C's decree and the sale in 
execution of C's decree was consequently set aside. 
Thereafter, A again proveeded to execute his decree 
by putting up the property to sale and purchased it 
himself: 


lt: 

Held d that by virtue of the provisions of r. 11, 
0. XXX of the O. P O, 1t was not necessary 
for A to have the property re-attached in execution be- 
fore putting ıt up to sale, inagmuch as the effect of 
A's application tor exscution of his decree was to 
convert the attachment before judgment into an 
attachment in execution; i 

(2) that the sale in execution of C's deoree having 
been set amde, the property reverted to the condition 
in which it was betore ıt had been attached in exect- 
tion of C's deoree, that is to say, it became property 
which been attached in execution of A's denes 
and, thetefore, the gale in execution of A's decree 
without a fresh attachment of the property was per- 
fectly valid. O OHATTANYA KRIBANA MANDAL 4, 
JAGAT OHANDRA BANIKYA, 44 O. L. J. 553; A. LR. 1927 
Cal. 240 896 


O. XXXIX, r. 1—Temporary mandatory in- 








junchon—Balance of convenience —Prima facie title | 


—Biatus quo. : 

A temporary mandatory injunchon pending a suit 
cannot be merely on a balance af convenience, 
before the Court is satisfied that on the facts before 
14, there isa probability that the plaintiff is entitled 
to relief, or that he has a fairly colourable right to 
the claim he makes. 
in terms decline to address itself to any of the issues 
between the parties to the suit. 

It ıs often a predomihant necessity to maintain the 
status quo at the time of the institution of the suit.’ 
But there 18 not the same justification for carrying the 
principle back to some period anterior to the suit. 
M Goarvenr GoPAYrTA v. MaNIKONDA SOBHANADRI, 24 





L. W.839; A. L H. 1927 Mad. 188 E 383 
O. XXXIX, r. 2—1nhereni io issue 
injunction. See O. P. O., 1908, s. 151 566 





O. XLI, r, 5 (3)—Substantial loss, meaning 
of—Appeal from pre-emption decres—Stay of eze- 
cution. 

Ordinarily where a decree for poesesaion of immove- 
&ble property is under appeal the disturbance of 
status quo ante does result in a substantial lose to the 
party in possession within the meaning of O. XLI, 
r. 5 (3), O. P. C. ° 

wW. an appeal is pending from a preemption 
decree, the ,vendee-appellant should, as a rule, be 
granted a stay of execution. L Farga Kax v. DAIM 
V Lah, LJ, 130; A. 1. B. 1937 Lab, 169 767 


The Court in such a case cannot ‘ 
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— ——- O, XLI, rr. 5, 6—Pre-eiptyon suit —Appeal 
—Stay of ane of decres—Substantwal loss, 
necessity of proving. 

A decree for pre-emption was passed against a rival 
pre-emptor who had himself purchased the land. It 
was -fount tha? the sale in his favour was not & 

nuine transaction and that Me had further waived 

right of pre-emption, The” property was in the 
possession of. tenants, but the decree-holder had de- 

ited a large amount in Court On an application 
fors of execution of the deareg 

Held, that there was no good ground for holding 
that substantial loas would result to petitianer unless 
the order for stay of execution was made and that 
the application could not, therefore, be granted L 
ARJAMAKD KHAN v. BHANKAR Lan, A. I. R. 19223 Lah. 
364 763 
O. XLI, rr. 5, 33—Appeal by some plaint- 

if'a-—Others joined ar respondents —Court, whether 

oun grant entire relief. , 

In view ofrule 4 with rule 33 of O. XLI of the 
O.P O. sale cep cilia can grant a relief in ite 
entirety, even though some only of the persons inter- 
ested in the relief have appealed from the decree of 
the lower Court, particularly when the non appealing 
parties have been joined as respondents and as su 
are beforethe Court. N MADHORAI BAPEN v. ETOT 
O. XLI, r.23—Order of remand—' Prelimi- 

nary int — Appeal. 

A preli point is one which, when decided 
in the way in which it is in fact decided, determines 
the result of the guit. 

The degree af importance the point may assumes in 


the of a case is quite immaterial M Aproru 
Euri ns v. APTURU MANGAMMA 974 


O. XLI, r. 27. See O. P. O., 1908, s. 100 
i 669 


O. XLIII, r. 1 (d), O. IX, r. 13—Ex parte 
decree— Order rejecting application to set aside, for 
Jak to fulfil conditions imposed by Court— 


An appeal lies from an order rejecting an applica- 
tion for an order to set aside an ex parte decrees, 
even when the order is made because the conditions 
lawfully imposed on the defendants were not com- 

lied with. B NARATANPUTAPA OHANDRAGATGI V. 

AIKUNT Sumaya Sowpm, 25 Bom. L. R. 1245, A. I. R. 
1927 Bom. 1: 51 B. 67 384 
0. XLVII, r. 1. See O. P. O., 1808, s. 151 




















9854 

Boh. ||, para, 1. Ses O. P. O., 1908, O. 

XXII, r. 3 1002 
———— ——— para, 17. See O. P. O., 1808, O. 
XXXIV, Br. 4,5 178 





Bah. ill, r. 9. See O. P. O., 1908, s. 68 289 
Colleotor— Execution of decree by Collector— Col- 
leotor's power to levy expenses. See O. P. O., 1808, 
a. 68 289 


Commlitment— Withdrawal of graver  charges— 
Remaining charges triable by Magutrate—Order of 
commitment, whether may be set aside. 

Where there has been a commitment for the trial 
of charges some of which are trable by a Sessions 
Court with a J and others triable by a Magistrate, 
the fact thet during the trial, the charges which 
were tubis by the Sessions Court are withdrawn is 
not a ground for set aside the order of commit- 
pent and taking away the accured’s right to e trial 
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Commitment—concld. .. 
. . E 
by Jury, without his consent. C n v. Mok- 
MOTHA Nato Mrrer, 381 O. W. N, 144; Or. LG. J. 141; 
A. I. R. 1927 Oal. 199 349 


Companies Aot (Vii of 1913), s. 4 (2Z) —Pariner- 
ship—Members of unregistered firms, consisting of 
more than £0 , Partnership between, legality of 
and kandh grah meaning or, 1:3 dt har Om 

word "persons" in s. es 

Act denotes individuals and does not include Padi 

of individuals such as firms who cannot 

form & unit for the pu of the section. A con- 
trary construction would be repugnant to the subject 
and context of the section. 

A single venture wherea singlegrticle ora number 
of articles on a single contract are purchased and sold 
may not amount toa “business” within the meaning 
of s. 4 (2) of the Companies Act, but where a number 
of articles purchased at one time are gradually sold 
at a profit, the transactions amount to “business” 
within the m of the section. 

Where ins suit for dissolution of partnership and 
taking of accounts, it appeared from the allegations 
in the plaint that members of four unregistered firms 
sonaiotlak df more than 20 persons agreed to pur- 
chase a number of bales of yarn in certain shares 
and the bales were sube y sold by different 
transactions which resulted in a profit: 

Held, (1) that reading the plaint as a whole there 
was not 6 single venture but & “business” was car- 
ried on within the meaning af 8. 4 (2) of the Com- 


panies Act; d 

(2) that inasmuch as the partnership consisted of 

more 20 persons it was illegal not having been 
d under the Companies Act, and that the 
suit must, therefore, fail. 

Where a plaintiff comes to Court on allegations 
which on the face of them show that the contract of 
anda gang or Mah he mes Nd the Oourt is 

d to dismiss the suit and to adjudicate 
on a contract which is declared by law to be illegal, 
M PaANNAJI DEYIOHAND v. KAPUROHAND, 51 M. L, J. 667; 
24 L. W. 752; 504. 175; A. L A. 1927 Mad. 1293 640 


8. 109. See Spmurric Retry Aor, 1877, sa. 
12, 21 433 


Confession. See Evmenoz Act, 1872, sa. 24, 25 
to be read as a whole. 

A confession or statement of an accused must be 
read and accepted as a whole unless there is evidence 
to contradict any portion thereof L Warran SINGH 
v. Eurmzon, A. L R. 1928 Lah 554; 28 Or, L J. 38 

S 71 
Consent of parties, whether confers jurisdiction — 

ERE errors of law, whether oured by s. 587, 

The provisions of a. 537, Or. P. O., are applicable 
merely to errors of procedure arising out of mere in- 
advertence and not to substantive errors oflaw. Ib 








hes no application to cases where there has been a ° 


of mandatory provisions of the Goge. 
Buoora v. TARA Soren, 28 Or. L. J, 519; L.B. 8. A? 
Or., A. L R. 1927 All. 2607; 49 A. 370e 415 


Consideration, See Oowrracr Xor, 187% s.-2 (d) 
f : Ue 

Construotlon—Deed of erttlemeni— Gia amin 

Right to possession postponed tal after fhajérity— 

Interest created, whether vested  conangent. : 

In & deed of settlement i$ was provided as S 
lom :— $ 6 
. . 


1016 E he 
Construction— coneld. ij 


a * 

My d&ughtez P and S, son of my deceased daughter, 
are entitled ta get my properties .. . P and her heirs 
from this day s enjoy with absolute rights and 

ers of alienation preperties in Schedule A. ....S on 
is attainihg majority shall enjoy with absolute rights 
with powers of alienation properties in Schedule B . 
A Schedule properties have been delivered to P and B 
Schedule properties to my son-in-law on behalf of 
S.....They should enj whole of the properties 
aa stated above. P and his heirs and my son-in-law 
as guardian of S should give us (self and wife) for 
our maintenance 10 kalams of paddy and Hs. 20 in 
cash. S died while yeta minor. On a construction 
oid thas alth possess! regards the min 
» on as e or 
was n jg p rer] majority, he acquired 
not merely & conti t interest but a vested interest 
in the pro which on his death passed to his heir- 
at-law. ARBUNAOHALA UDAYAR v. PAOHAYAMMAL, 52 
XL L. J. M; 25 L. W. 14; A. L R. 1927 Mad. 208 274 
Mortgage or sale—Suit for possession by 


transferee—Ditrection in decree to pay | mort- 
red 





Later suit by representatives of transferor 
—Plea of nominal transaction and o eemable 
, whether open. 

On Scena a tege pich sea ae 
tenor a sale trangferee was put in possession by 
a decree af Court on pe $ the encumbrances 
and other amounts. which the transferee had under- 
taken to pay. No time for redemption was fixed nor 
‘wes any amount fixed as payable on, redemption: . 

Held, that it was not open to a successorin-title of 
the transferor who was a party to the decree to set 
up title to the property ion ips on the ground 
that the transaction was merely a mortgage and not 
an out and out gale. M MAHAWTHAYA v. NANDIAPPA 
Haana : 685 


Construction of decree—Compromise restraining 
alienation by gift, mortgage or sale— | whe- 
ther can be au vy fun Pr iM S 

er of Property Act (IV ò ,5 10. 

A^ compromise decree provided that certain Property 
would be enjoyed by one of the parties and his de- 
Boendants but that he or they would have no power 
selena orencumber the property by gift, mort- 

or e: $ 

eld, that there being no provision in the compro- 

mise Seager er in execution of a decree, the 

property could be attached and sold in execution. 8 

BAGHUMAL MULCHAND v. VASSIMAL MULOHAND, A L R. 

1926 Bind 443 $ 972 
* Construction of° deeds—Certificate of. sale, con- 

struction of Ses EXBGOUTION BALE ^ 838 

Practice—Discussion of law followed by dis- 
cussion of facia— Process, whether correct. 

A discussion of all the questions of law that may 
arise in a case, with a statement of all the principles 

to be found in published judgments on which 

* questi are to be decided followed by an application 

* of the principles to these facta which are only incident- 
ally méntjoned in the o8uree of the discussion, is an 
inverted method gf approaching a question of fact, 
especially of the inferpretation of a document N 
'BuivpAYAL ve RAMESHWAR : 626 
Construction of document—Vernacular terms. 

Seo QONTRAOT o . , 244 
"— —— Award ditesting payment out of certain pro- 
perties, ane tan ha executed personally agains 
3 tor. 
. 


* 
. 
. * 1 





_ INDIAN CASES, 


.enocy to the 


[1997 ` 
Construction of document—conald. 


An award ified certain pro ag'allotted to G 
and certain other property as allotted to R and direct- 
ed that K would be entitled to receive & certain sum 
monthly from G out of H properties and an equal sum 
monthly from R out of D properties "independent of 
both the proprietors”. . @ œ 

Held, that K was entitled to recover the amount 

ified in the award from Gand R personally and 
charge declared on the H and D properties was 
only an ancillary remedy. L Ras Komarr v. Gur- 
BAKHAH SINGH, A. L R. 1927 Lah 179 1006 
e 
Lease—Indefinite term—Surrounding circum- 
stances, whether can be looked at—Period of leasa. 
Whare & grant of property is made to & person for 





an indefinite period ıt enures, generally speaking, at 
least for the lifetime of the gran unleas there are 
some words in the grant showing intention that a 


heritable grant is made. 

A lease provided as follows: -"You having a 
to oe ont of kanu of land, as d i 
ihe sohedule ow ‘for n orpoa s anaa NG 

uT basha, I hereby fix annual rent for the said 
Yonuct land at Rs. 3 and settle the samo with you; you 
shall enjoy and possess the said land by constructing 
your basha and residing therein, regularly paying the 
rent. To this effect I execute this pottah." A sub- 
stantial sum was paid by the lessee to the leasor as 
masrana for the lease and after the execution of the 
lease the leases erected substantial structures upon 
the land and thereafter there were two transfers of 
the leasee's interest with 1 to one of which the 
landlord's fees were paid the transferee at the 
time when the deed af iranier wan registered: 

Held, (1) that the lease not being for any fixed term 
and there being no term of inheritance, it wasa lease 
neither for a deiinite term nor one expresaly for per- 
petuity and thatit was open to the Oourt to look into 
the surrounding circumstances in order to determine 
iHe period for which the lease was granted; 

(2) that having regard to the terms of the lease 
and the surrounding circumstances the lease must 
be held to enure at least for the lifetime of the 

tee. C AsnuTosh LAHIRI T. OHANDI OCHAXAM 

Trea, 31 0. W. N. 40; A. I E, 1027 Cal 179 200 


Two documents executed together relaiing to 
diferent plots, whether oan be read together. 
wW two different plota are sold under two differ- 
ent documents, the terms of one document cannot 
be read into another. M' RAMABUHBIZB v. BHSNBAGA- 
RATNAM, 25 L. W.154; A. I R. 1927 Mad. 357 1003 


Construction of statutes. 

Courts should construe the provisions of legislative 
enactments in such & way as not to impute inconsist- 
ture. M RAOHAMADUGU RANGIAH 
v. APPAJI Rao, 51 M. L J. 719; (19026) M. W. N. 073; A. 
L R. 19237 Mad. 168; 50 M. 360 241 


Constructive possession, whether can be invoked 
in favour of trespassers, See AD enau POBBXBSION 


lied 
in 








989 
Oontraot—A ni to leas land ` containing 
minerals—Hhight of lessor to mt contested by 


othe for indemnification» consiruction. of 

—Breach of contract—Damages incapable of valua- 

tion—Award of lump sum. 

,An agreement to take a lease of brakmottar lands, 
containing minerals from a patnidar of the lands who 


698 ` 
Res judicata See O. P. O., 1808, as. 47, 64 
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Contract—oontd. 


had not eetdblished his rights to the minerals con- 
tained the following ati on: “If ever any dispute 
over title arises with the Rajah of Cossipore, or any- 
ons else then you shall remain liable for the same; 
you shall give me all the necessary papers, etc, for 
the eetablighmené of your title as they may be re- 
quired by me" In & süit fore breach of contract 
gt the pdtnidar: . 

Held, (1) that in face of the clause quoted, it was 
imposaible to construe the contract as one in which 
the patnidar warranted the mineral as conveyed, and 
that all that the plaintiff, if the céhtract was imple- 
mented, was to get was the chance of either fighting 
ihe Rajah or by having secured the surface rights, 
being in a position to hamper the Rajah in letting to 
anyone else; : 

(2) that the exact valuation of such a chance was 
impossible and that a Court could under such cir- 
cumstances acting as a jury would do award a lump 
sum as dam P GC Bauzswang Bazar v. SHYAMA 
SUNDARI Deni, A. I. R. 1920 P. O. 37; (1920) M. W. N. 
525 (P. 0.) an, 757 


Retension of time of performance—Breach 
of contract, date of—Damages how assessed. 
Where the tees t orming naa Bale 
has been poat at the request either of the ven- 
dor or (he porohaser and the contract is ultimately 
broken, thia has the effect of deferring the period at 
which the breach takes place. In such cases dam- 
ages are to be calculated with reference tothe last 
date, if any, to which the contract was extended or 
to the date on which the contract was finally broken. 
L KrazNars-BmmuagRr Lan v. SHIMBHU-NATH NANDU 
Man, A. L R., 1937 Lah. 176; 8 Lah 198 812 


Privity—Contract for purchase of goods 
from London through Madras firm—Paymemt of 
advance by ultimate parani Tani by inter- 
mediary on his own L7—N on-delivery of goods 
—Suit for refund—Privity of contract 
The plaintiffs, a firm trading at Kumbakonam, 

entered into negotiations with a firm at Madras for 

the purchase of sheets of yellow metalfrom Y. and 

Co., in London and a sum of Ra. 5,000 was d as 

advance. The firm at Madras entered into con~ 

tract of sale with the Company at London on their 
own behalf and there was no offer or acceptance as 
between the plaintiffs and the English firm at London. 

The goods not having been delivered the plaintiffs 

sued to recover the advance amount from the English 


nm at London: 
eld, (1) that there was no privity of contract be- 
tween the plaintiffs and the London firm : 

(3) that as between the Madras and London firms 
the monies were paid by the Madras firm as their 
own monies in discharge of their own debt, and the 
fact that the ultimate source was the plaintiffs had 
no effect upon the legal position of the perties ; 4 

(3) that the plaintiffs bad no cause of action against 
the London firm. M Kzrnxa Irem v. Winnuw O. 
Yours & Oo Lr». 278 


Sali of goods— Payment. of advance—Pur- 
chaser committing breach—Suit for recovery of 
advance, whether maintainable. . 
In a contractor sale of goods, although a deposit 

js to be taken as part payment if the contract 

-g completed, it must also “be regarded as a guarantee 

gor, the performance of the contract. 

purchaser, therefore, who commits a breach of 
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. 
the contract is not entitled’ tð maintain a sult for 
recovery of monsy paid » him as ddvance at the 
time of the contract. M KUMARABAMI IYER V. ARUXAe 
OHALAM Onurrr, 52 M. L. d, 84; (1987) M. W. N.51; A. 
L R. 1037 Mad. 328 , . 629 
Sti ion that vernacular terms added b 

buyer shall be null and void—Addition of 

terms, effect of—Contraot, whether valid. 

A printed contract provided that "anything besides 
fang: signature written by the buyer in any native 





: on the contract shall be null and void and. 

not be construed in any way as part of the terms 
and conditions of the contract.” The buyer before 
signing the contract wrote a description Lb any 
and time of shipment, eto, in vegnacular which did 
not tally with the English version. The trial Court 
held that though the vernacular terms cannot be 
imported into the agreement, yet it can be looked 
into for the purpose of showing that the had 
not to the terms as written in Eng : 

He that the vernacular terms were null and 
void and could not be looked into at all, and the 
parties must be held to have entered into the contract 
contained in the English terms, C Mxasgga; KANvALAL 
v. DURGA Sagar Burpmopas, 44 O. L. J. 204; 54 O. 97 
A. I. R. 1937 Oal. 291 244 


Stranger to contract —HRight io sue—Sale of 
land—Agreement by tendes to di vendor's 

debt—Oreditor's-right of suit—Privity of contract. 

Where & person buys pro from another un- 
dertaking to pay certain of his debts, a suit by one 
of the creditors against the transferee is not open to 
the objection that a stranger to e contract cannot sue 
the promisor, inasmuch as the property is under such 
circumstances held in trust for the creditors M 
KRISHNASAMI Patrak v. GOPALAKRISHNA RDDDIAR, 25 
L. W. 190; 38 M. L. T. 124; A. L R. 1037 Mad, 421 


676 
Contract Act (IX of 1872), 88. 2 (d), 25—Con- 

sideration. mise to defend suit, w 

consideration—Suit not tnstituted—Contract, whe- 

ther becomes soid. 

A promise bya vendee to defend & contemplated 
suit by a stranger against the vendor is | con- 
sideration for a contract of sale, and the mere a 
that the suit is not brought and the vendee 18 - 
sequently not called upon to expend,any money off 
behalf ofthe vendor does not make any difference so 
far as the validity of the contract is concerned. L 
MUHAMMAD UMAR v. Warr, 3 Lah. L. J. 308 752 


ss, 10, 11, 25 (2)}—Minos's contrdets, validity 
of—Ratification on attaining majority, effect of— 
Minor, whether can enforces contract. ` 
A minor'a agreement is void and as such is in- 
capableof being revived or ratified by him on attaining 
majority. Bit he can enforce a contract made in his 
favour for valuable consideration. L  Bgora Raw- 
HazBiNs Lat v. Boacat Raw, 8 Lah. L. J. 539; A.L R. 
1917 Lah. 24 e 318° 
—— —— 8, 16—Undue influence, what amousis tq—^ 
Burden of proof —lLamitahom Ac? (1X*of 1908) 
Seh, I, Art. 91—Sutt to ste afde instrument as- 
having been executes unde undue influence— 


Limitation —A ppeal, second- -Finding* of. fact—In- 
terference. . 
Bection 16 of the Oontract 








not qnly. Uefines 
undue influence but also enable& the Court to draw 
he presumption of undue influence jn pertain case 
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* 

In the case of gifts os settlements, where the donee 
or the settlee,eis shown to have been a person in 
real or apparemt authority or in a fiduciary relation- 
ship to the donor or settlor or where the donor or 
settlor's meptal capacity^is temporarily or permanently 
affected by reason of age, iliness or mental or bodil 
distress, the onus ia upon the donee or the asttles to 
prove that the gift or- settlement was not brought 
about by undus influence. 

If a person has such influence over another that 
by means of that influence he reduces the will of the 
other to his subjection, whatever may be the nature 
of the influence, spiritual, moral, social, or any other 
influence then it is such coercion as is sufficient to 
constitute undue influence, 

Not only should éhere be evidence of general undue 
influence but there should be specific evidence that 
the transaction in question was brought about by 
undue Influence in order to make it voidable. 

Where there is no proof of any fiduciary relation- 
ship between the parties and there is no specific 
evidence of undue influence a transaction cannot be 
pet aside as being voidable z 

Although the question whether a document was 
executed by undue influence is a question of fact, 
the High Court can interfere in second appeal where 
there is no evidence to support a finding of undue 
influence. ] 

A suit to set aside a document as being voidable 
on the ground thatit was executed under undue in- 
fluence is governed by Art. 91 of Bch I to the Limi- 
tation Act. M VANKATARAMTIER v. KRISHNAMMAL, 53 
M. L J ?0;38 M. L. T. 1; A. I. R. 1927 Mad. 255: 25 
L.W.550 . 571 


— 8, 23—Oontract against public policy— 
Consideration paid whether can be recovered back. 








See HiMDU Law 782 
s. 23— Money borrowed for satisfying debts 
in connection with wagering contracte—Deht, legalily 


of ` 

A debt is not irrecoverable as being opposed to 
publie policy simply because the amount advanced 
was spent by the"debtor in satisfaction of his debts 
due to i es in connection with wagering 
contracts. |, Smanrar Das v. Drrru Raw-Ipan, 28 P. 
I. R. 21,8 Lah. L, J. 604; A. L R. 1927 Lah.72 875 


= s. 23-,Traffic in womén—Contract against 
public policy. See Overou 619 
8$. 25. Ses Conrauor Act, 1872, s. 2 (d) 








sa 10, 
* ıl I 318 
8. 51—Headinass and willingness to perform, 

evidatoe of —Tender, whether necessary. 
In order to. prova „khat a boyer was ready and 
wil to orm part the agregment, it ia 
. hires dac Mri to show that he actually made 
& tender of the price. L KiIDAR NATH-BEHARI Lar v. 
Gaur NATE-NANDU Mar, ALR 1927 Lah. 176; 8 
dah. 18% . . 812 
* s» 56—Contract for delivery of mes by 
railway waggons e-Gg restrictions in res 
pect of transport Of rice—Inability to deliver on 
. account of waggon shortage, effect of—Contract, 
whether comditional—Impossibiltty of performance. 
Whete defendant agreed to supply a certam 
namber of of fice to the plaintiff by railway 
waggons Bí a e as a war measure, the Go 





a. 25 (2). See Oowrraor Act, 1872, 
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“debt of another to save a lan 


Oontract Act—contd, . 


E ^|. 
vernment had imposed waggon restrictions : and pri- 
ority certificates, the existence of which was known to 
both the parties, and owing to the shortage of waggona 
on account of the enforcement of the rules, the de- 
fendant was not able to perform bis contract: 

Held, (1) that the seller must be ed as having 
&greed to supply the numbér of bags of rice 
only if after using beet endeavours.he was able 
to secure the necessary number of waggons and that 
the obligation to perform the contract was not, there- 
fore, absolute, but impliedly conditional on a sufi- 
cient number of waggons being secured for delivery; 

(2) thet as the defendant had not been able to 
secure a sufficient number of railway waggons for 
delivery of the rice, he was excused from ormance 
of the contract under s f6 of the Contract Act M 
SANKADHI GUNDATYA v. ILLOORI Suapayya, (1920) M. W. 
N. 917; 51 M. L. J. 663; A. I. R. 1927 Mad. 69 459 


——- 8. 64— Vendor and purchaser— Contract for 
sals of land—Time, whether of essence of contract. 
Time is. not of the essence in a contract to 

purchase immoveable property. If a vendor dces 

not rescind the contract at once on failure of 
the purchaser to pay the consideration amount but 
continues to keep it alive to enable the purchaser to 
find the necessary funds, the contract would be con- 
tinuing: similarly, it would continue if the purcheser 
intimates to the vendor that he hopes to raise funds 

and asks for extension of time for payment. M 

PoNNAMMA v Pronar Turvan, 21 L. W. 826; 52 M. L J. 

33; A. L E. 1827 Mad. 204. ` 687 


—— —-— 88. 6B, 70, Ses U.P. MUNIOIALTTES ACT, 
1916, as 96, 97, 326 '693 


— —— 88 69, 70—Opportuniiy of rejecting or 
accepting benefit of payment, whether necessary— 
Payment to save property on erronecus impression 
as to title—Right to reimbursement 
A person who has made a payment to discharge a 

from sale thinking 

that the land belongs to him is entitled to recover the 
amount paid from the latter even ifit turns out that 
the land belongs not to him but to the laiter 

For the application of B. 70 of the Contract Aci, 
it ja not necessary that the defendant should have 
an opportunity of accepting o» rejecting the benefit 
of the act done by the plaintiff. M SOMASUNDARAM 

MUDALIAR v Razappa MUDALIAR, 52 M L J 140; 38 M. 

L. T. 10, 85 L. W. 429; A L R. 1027 Mad. 369 846 


—  —— 8. 73— Bale of land—Damages for brehch of 
covenant of title, measure of — Damages, whether io 
be assessed on value of property at the date of pure 
chase or on eviction -Coets of wmprotemeni—Clatm., 
when to be decreed and against whom— Transfer of 
Property Act (IV of 1882), a 51. 

A pnrchaser who is evicted from the property pur- 
chased is entitled to recover from his vendor who 
has teed his title, the value of the properly 
Pa the date of purchase and not atthe date of evic- 

on. = 

In the absence of a definite agreement ín the salje- 
deed that the vendor will be liable to indemnify the 
purchaser for the loss of amounts spent on improre- 
ments, the vendor is not liable to make good the lors 
on eviction of the purchaser by a persón claiming a 
paramount title unlers he is personally benefited by 
the sale being set aside. 

The purchaser is, however, entitled to clatm the 


: Value of the improvements under s. 51 of tbe Transfer 
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Oontract Aot—oconold. 


of Property Act, from the persons who have been 
benefited by those improvomente if he can establish 
that he acted in good faith under the genuine belief 
that his title was good. N ZINGBAJI DHANGAR v. 
Nacosa KALAL 313 





8. 140 —Surety, right of, to stand in princi- 
pal p ; PM n ae 
Bectioh 140 .of the Contract 
a payment of the debi, 
which the creditor has against the principal debtor. 
A surety who d off the debt for which he became 
a surety is, refore, entitled to all the equities 
which the creditor could have enforced not merely 
against the principal debtor, but also against all 
persons claiming under him. KRISBNABAMI PATTAR 
v GoPrALikRISHNA RADDIAR, 25 L.W. 190; 38 M. L.T. 


ci gives a surety,° 


124; A. L R. 1927 Mad. 421 676 
Oontribution—Ezecution of bond, whether payment. 
The mere execution of & bond fora joint debt does 


not constitute payment ofthe debt so as to entitle 
the executant to maintain a suit for contribution 
a his co-contraotor. O  BRABHUTI v. QURDASS, 
3 Q. W. N, 968 : 271 
„suit jor—Decres against two . 7 - 
debtore—Satisfaction by one judgment-debtor by 
execution of pro-mote—LAability to contribution— 
Limitation, commencement 07. 
inst two judgmentdebtors is 
satisfied by ons of thom by the execution of a pro- 
note in favour of the decree-holder, the judgment- 
debtor who eatisfles the decree has no right to sue 
the other judgment-debtor for contribution unless he 
proves that he has subsequently paid off the pro-note 
executed by him inasmuch as the cause of action in 
such a suit is not merely the procuring by the 
plaintiff of the defendant's exoneration from liability 
to the creditor but also being himself damnifled. The 
limitation in such a suit would begin to run not from 
the date on which the plaintiff executed the pro-note 
but from the date on which he paid off the pro-note 
and was himself damnified. Sanwast OmumrTI v. 
ARUNACHALA Orti, 38 M. L. T. 106 438 


Co-operative 8ocleties Act (I1 of 1912), s. 43— 
Rules under Act, r. 18 (h)—Award—Ezecution of 
award—Objection asto ynvaliduy of award in exs- 
An executing Court cannot go behind an award 

and entertain an objection to its validity in execution 

de ent. L DrwaN OHAND v. ANJAMAN ÍMDAD-I- 

Karz, 27 P. L. R. 750 536 


Co-owners—Adverss on—Exolu&ion, neces- 
ed of Ses LrurrATION Avr, 1908, Scu, I, Ants. 127, 
14 


168 

Co-sharer—Joint thekadar—Sutt for profis—Rent 

not actually collected—J oint , when liable to 
account for. 

Jn a sux by a thekadar for his share of the profits 
against a joint thekadar, the latter can be, made liable 
for ths profits which he has not actually collected only 
where failure to collect such profits is proved to 
have been due to the defendant's negligence or mis- 
conduct. O RAMPADARATH v. Ganaa Peisan, 3 O. W. 
N. 271 Sup; L. R.8 A (O) 31, A. 1 R. 1937 Oudh 90 
Partition —Suit for partition of portion of 

joi property, maintainability of. 

I alant in joint property chooses to select & 
portion of the joint property for partition and to sue 








all the rights, 


GENERAL INDEX. . 0 3078 


' Qo-sharert-eoncld, e s 


` 


* 
ks. stit cannot proceed 
e defendant. L ICAHAR 
Lj 


tor partition of that alone 
without the aecquieecence of 
Sıxan v. Bun Since . 703 
- Purchaser of residuary share in revenue sale 
— Besistanoe by co-sharebs sw exclusive pagsession of 
different rity ok Can suit against each co-sharer, 





. maintainalility of—Cause of action, naiure a 
ing 


Partus—Arrangement before sale, how Jar bi 


on purchaser. 

The residuary share of an estate wan sold at a re- 
venue sale and purchased by the plaintiffs’ predecessor. 
The plaintiffs, 
portion of the estate owing to the resistance of the 


co-sharers who wers in exclusive on of tha 
different plots of the land, brought separate suita 
against each ofthe co-sharers for laration af title 


and joint possession : 

Held, (1) that the plaintiffs were not affected by 
the arrangement for separate possession which the 
other co-saharers of the estate had made between 
themselves before the revenue gale of the reeiduary 


(2) that the plaintiffs’ cause of action in each auit 
was on the fact that when they tried to take 
possession they were resisted by the defendants in 
that suit; 

(3) that the plaintiffs had & good cause of action 
against each separsteset of defendanta in each suit 
and that the cause of action was nota joint one 
against all the defendants, 

(4) that tho the other co-sharers might have 
been made proforma defendants to each suit, their 
non-joinder was not fatal; and, - 

(5) that the suits as framed were maintainable. O 
JOGESH OHANDRA BANNRJEE v. HAYDER ALI, 44 O. L. J. 
293; A. L R. 1927. Cal. 237 177 


Costs —Partition suit—Usual procedure. See HINDU 
Law—PARTITION 720 
Co-trustees—Liability of trustee for acts of co- 
trustee. See Teruse Aor, 1882, as. 26 xro. 763 


Court Fees Aot (VII of 1870), m 7—Injunction— 
Consequential relwf—Arbitrary valuation, whether 
legal—Amendment to abandon relief, granting of 
A plaintiff is entitled to value consequential 

relief of injunction at any he likes, 

A plaintiff is entitled to abandon the relief of tn- 
unction and his prayer foramendment of the plains 
or this purpose cannot be rejected. N Ampuy Fair, 

868 

8. 7 v (6), Xl (00) —Suit for ejeciment of 
tenant holding over— -fee pay , whether on 
market-value or one year's reti—Tena 
over, whether trespasser. 

' Although a tenant holding over is a trespasser and 

not a tenant of any kind after he has refused to 

comply with a proper notice by the landlord to 
quit, up to the moment he gives rise to the cause 

af action by refusing to quit on demand, he is still a 

tenant and this is 

for his ejectment in consequence of his 

be referred. ° 


The Oourt-fee to be paid on a clgic for 
of s house on the ground thal the üefandant isa ten- 





MUS e 


r the tion. ef guit 
under ol. 11 (co) of s. 7 of the Gouw Fees Act and not 
z . . Z 


. 


ing unable to get possession of any - 


holding © 


e point of time to which thesnit e 


P 


1080 >t e 
5 . 
Oourt Fees Aot—ooned, ° 


on the market-vilue ef «he house under ol v (s) of 
fhe section. N Vrrgarpas v, GHULAM Aman, 33 N. L. 
R.5 e E 438 
——- 8&7 ia EE ats ie Fy nan o 5 
e t |, of ocoupancy ri 
Mojo mda Court fas: á idu: 


There is nothings the Court Fees Act to warrant. 


the assumption +g. 7 xi (ec) ig confined to cases 
where the defendant is clearly estopped from denying 
the plaintiffs title. Ifa landlord suss a tenant for the 
possseston of immoveable pro , the Oourt-fee may 
. be easeased under s. 7, dg eni The mere fact 
of the defendant raising the contention af occupancy 
right does not remove the suit from the category of, 
one aaseasable under a 7 xi (ce). M PUNYAuUETHULU 
VENKATA RATTAMM V. GHALASANI BRxkERAMULU, 25 L 
W. 76; 52 M. L. J. 100; A. I, R. 1927 Mad. 331 981 


Criminal Procedure Code (Act V of 1898), 
88. 5, oe C T Me O., e 476, 556 
88. — Village chayat, case pendin 

be ore—Transfer of case—High Court, power of M 

e High Oourt has jurisdiction under 5.520 of the 

Or P. O. read with s 5 of the Code to transfer a caze 
poss before a Village. Panchayat. A Buaspro 
ska 9 BADAL Misra, 28 Or. L. J. M; L.R. 8A 33 
Or; A.L R. 1937 All. 199; 49 A. 188 : 126 








validity of—Objection by —Interference— 
Revision—Crimtnal trial, scope of: cid 
Where, in a trial of an offence, a Magistrate entirely 


ser offence, he ig not held to have acted without 
jurisdiction. The question whether he has or has not 
entirely overlooked the circumstances i» one of fact 
Tf, on the other hand, he does not overlook the cir- 
cumatanoe, but, after his attention has been drawn 
to it he deliberately ignores it, his proceedings 
would be improper though not void. Where the 
accused has himself objected to the jurisdiction the 

b Court would feel itself bound to interfere. 

o tribunal can properly clutch jurisdiction by 
intentionally ignoring facte of aggravation which make 
an offence really cognizable only by & higher tri- 


*In & criminal case, quite apart from the char, 
whenever facts are proved constituting an aggravate 
offence, that ıs the offence which must be regarded as 
being tried. It us not aa though the analogy of a 
civil trial were applicable- and the Magistrate is res- 
etrioted to the facta« set forth in the jiesues In a 
oriminul trial he must be ever ready as the facts are 


' disclosed either to alter the charge under s 227 or: 


to refer the case under s. 346, Or. P.O. M Karrova 
Rowrusg v Sorrpan Asanr,?5 L W. 88, 28 Or. L. J. 
161; A. L R. 1927 Mad. 307 





596 
83, 54, 76, 491—Goondas Act (B O. I of 
e 1933) 8. 4—Warrant—Bail—Oficer's — duties— 


e Reasdnable amount, af phould be fized—Surety, if 
must Fan control over arrested person —Secrttary to 
Government, porition, of— Ezeouiwve order when can 

1g 


be raised Qguri— bees corpus—Commis- 
as of Bia ‘acting u Goonies Act pontion 
07. 


Undar s 4 ot the,Goondas Act where a person is 
arregted'u a want issued under sa 78, Cr P.O 
fhe business ef i$ who fixes the sum of 


. 


- INDIAN OASER, 


85. 


[PT . 


Criminal Procedure Code—ocontd. 


* 
money for releasing the suspect is to ax @reason- ° 
able sum having regard to the circumstances and 
itis sufficient so far as the person under arrest ig 
concerned that heis willing to execute a bond in 
that amount. 

It would be an illegal abuse of power under the 
Goondas Act if a surety produced byh perdon, against 
whom a warrant is i8sued, is refused on the "ground , 
that he" cannot exetoise control over the person 
arrested. 

The Beoretary to the Government in such cases ig 
not in the position gf a Court subordinaie or inferior ` 
to the High Court. | 

An executive order oan be revised only if ii 
comes within the purview of s 491, Or. P. O. 

A Oommissioner of Police acting under a warrant 
issued under the Act ia not noting under the Cr, P O, 
C Bisseswak Raj Gari v. Emperor, 53 Q 962; 30 0. 
W. N. 791; A. L R. 1926 Cal. 061; 28 Or. L. J. s 


—— 8. 106—Security proceedings—Conviction for 
causing hurt—Security, whether can be or d. 
The words “assault or other offences involring a 


"breach of the peace" in s. 100, Gr. P.C, ceang i 


clude the offence of causing hurt under s. 323, 
Oode, and a convicted of the latter offence 
can be ordered to find security to keep the peace 
unders 106, Cr. P, O. O Bupruon v. RAMANUS, 3 O. 
W.N 811 Bup., 28 Or L. J. 144; A. L R.1927 p 
101 ES 


8. 106—Security proceedings— Conviction for 
simple hurt—No finding of breach of peace—Biad- 
ing over, legality of. 





t a person on a conviction for simple hurt cnl 
it is found thatthe offence involved a brea 


: a order under s. 106, Or. P. O., can be passed 
n 


of the peace. A ATMA RAM v, EMPRROR, L. R. 8 A. 8 
Or, 28 Cr. L. J. 88, A. I. R. 1927 All, 157; 49 A. AF 
i 2 


eng aey proceedings—Evidence of 
suspicion, admismbahty of—Order binding oer, 
when to be passed—Comclusivs proof of charge, 


necessity of. : 
Evidence that a person wes suspected of havin 
committed murders is not the kind of evidence ad- 
missible for the purpose of binding himoverto be 
of good behaviour. ~ 
order binding a person over to be of good: 
behaviour cannot be passed unless the record upon 
which the order ia ed conclusively proves the 
charge read out to under a 110, Or. P.O. A 
Dis Datar v. Burgror, 28 Cr. L.J, 8; A. I. R. 1027 , 
All, 146 , 40 
83. 110, 112, 537—Security procesdings— 
Preliminary order—Substance of information not 
recorded, effect of —I rity. ' 
However galliya man may be he is entitledtoa ` 
trial which isnot a sham buta real trial, where the 
accused knows something about what is nien 
Merely setting out ina notice under s. 119 of the 
Or P. C.. tbat aman is a habitual thief or ,robber 
and having the prosecution witnesses ready there and 
then to go on with the ‘case is not what the Legis- 
lature contemplated under that sectjen. e law 
requires aomething in the nature ofan indictment or 
charga containing substantial particulars indicating 
the grounds upon which the Polios have given in- 
formation to the Magistrate’ The failure of the Magia, 
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trate to record the substance of the information which 
he has received is not a mare premi , which 
would be covered by s. 537 of the Cr. P. v. but is 
an i which vitiates the trial. A NIHAL v. 
JMPAROR, L. B. 7 A.165 Cr; 33 A.L. J 908; ALR. 
1926 AIL 759; 28 Or. L. 4. 9; 49 A. 5 41 


. 88. 110, 18 —Regütratjon under Criminal 
Tribes Act—Security roce , legality of— 
Oriminal Tribes Act (III of 1011), s 4, efect of. 
While the control that is obtained over a person by 

registering him as a member of a criminal tribe is 

sufficient to prevent him from committing many of 
the acta for which preventive action under Oh. 

Or. P. O, may be necessary 

such control enough liberty left in him to pursue a 

career, of crime bri him within some of the 

els. (a) to (e) ofa, 110, Or. P. O, or to prove himself 
to society within the meaning af al. (f) of 

that section. D 
The question whether a person who has been regis- 

tered as à member ofa criminal tribe, can be prooded- 

ed against under s. 118, Or. P. O., depends, Té, 
on the facts and ‘circumstances of each oae. 

Each. case has to be sarutmised on its merits, the in- 

formation upon which proceedings are asked for being 

scanned and the question whether preventive action 
is called for or not being considered, due regard 
being also had to the consequences which in moet 
cases will inevitably follow, namely, that there would 
be failure to furis sureties. If such proceedings 
appear to be necessary in view of the exigencies of 
any particular case, evidence of general repute which 
fe bound tó bê effc in A ‘ge measure by the 

very fact ofthe person prooeeded t being a 

member of a criminal tribe, should if at all, 

acted upon with great caution and scrutiny. 
The fact that the reputation of such persons con- 
tinued the same as it was when they were regi 

as members of a criminal tribe is no ground for 

taking further preventive action. The important 

thing in such casesis tosse what they have done 

after such tion. C Badu Mie v. OB, 44 

O. L. J 314; 31 O. W. N. 105; 28 Or. L. J. 100; A. L R. 

1927 Oal. 213; 54 0. 279 234 


: ss. 110, 256—Securtty — procesdings— 

Further cross-examination, right of. 

A person proceeded against under s. 110 of the Cr. 
P. O. has no right to further oroes-examine the pro- 
secution witnesses under s. 256 of the Or. P.O. L 
Bua v. MT) 3) aco *1039 
8$. ' er application, 
pendency of—Court, power Mig! i 


e to a Court under 
8. 520 of the Or. P. O. for postponement of a case to 
enable an accused person to make an application for 
transfer of the case, the Court does not its juris- 


diction to make ancillary orders not affecting the 
accused's favour or 


merits of the cage, either in the 
prejudicial to him. 

A Oourt is competent pending fie disposal of an 
application for transfer to re the accused in & 
proper case to execute a bond. under s. 117 (3) af the 

r. P. 


Q. x 
An order passed under s. 117 (8), Or. P. O , merel, 











: Pj T 
stating tat it “is “on account of emergency 
is a bad order. Court must state its reasons in 
writing for such an order, 8 Garin Dro s. 
EMPEROR, Or. L. 3.173 ` 605 


. 
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8.118 See Oz. P. Ce, 1808, a. 110 





234 
8, 133—Public rutsance—Bangh owned by 
ietorof one milage—Passage of ghannel closed 
iy owner of bandh—Inundatton of fields of another 

village— Offencs, nature eof—Penal Code (Act XLV" 

of 1860), s. 268—Order under a. 183,°Or. D. C, 

whether justified. 

A bandh poses aad m by the owner ofa 
village bad the effect of olog passage of water 
from that villaga to a channel situate towards the 
south-east of the sald bandh with the result that the 
flelds of another village owned by another party had 
become water-logged and tha crops over a considerable 
area held by a number of tenants had been entirely 


destroyed: 
Sd that the erection of the ba amounted to a 
blio nuisance within the meaning of a. 268, Penal 
Bode, so as to justify a Magistrate in passing an 
order under s. 133, Or. P. C. O BmíawaN Barnes 
Sinau v ExpuzoB, 4 O. W. N. 75; 28 Or. L. J. 205; A, 
L R. 1927 Oudh 123 : 939 


8. 133—Public nuisance—Order for removal 
—Non-service of notice on some parties, effect of— 
Setting aside order, legality of—Costa of removal, 
liahtlity for. ` 
A te has no jurisdiction to o&noel an 

order pessed by his predeceesor for removal of a 

nuisance under a. 183, Cr. P. O., on sie qreund that 

one ofthe parties to the procesdings nat been 
properly served with a notios or on the ground that 
the nuisance was in existence for a long time. 

The question asto from which party or parties 
the costs for the, removal of & nuisance should be 
recovered has to be determined upon a consideration 
of the question as to the parties upon whom the 
notices in oonneotion with the proceedings were 

inasmuch as it will be unjust to make an 
orderfor recovery of costs froma party who was 
not actually served with any notice of the said pro- 
ceedin O BHAHABUDDIN AHMAD T. ABDUL Kanar, 

44 O. Ey, 211; A. LR. 1927 Oal. 70; 28 Or. L. J. 30; 

310. W. N. 530 62 


ss. 133, 137, b37— Nuisanos proceedinge— 
Magistrate's duty to record kes ion o^ 
local inspection on consent o pores, legali k 
The provisions of s. 137, Or. P. O., are pus de HR 
and wheres person egainst whom a notice under a, 
183, Or. P. O., is issued appears and shows cause, 
a Magistrate should record evidence on the matter 
as ina summons case. Consent of parties will not 
justify & Magistrate in igno the provisions of a, 
187 and vest him with j 
matter simply aftera localinspeMion. A Bxoora v. 
TARA Sinan, $8 Or. L. J. 159; L. R. 8A. 25 Or; AL 
E. 1927 All. 267; 49 A 270 415 


8. 137—Public nuisances, proceedings re- 
lating to— Evi necessity of recording. 

The provisions of a. 137, Or. P. G, are imperative 
and a Magistrate is bound to record evidence as 
in asummons case in proceedings relati 
nuisances before making em order absolutes undar 
the section. L Arrar Sings v. HARI Swan, B Lah, Li, 

















J. 557; 27 P. L. R 764; 38 Or. Led. 80 92 
- 88,145, 438—Duster of by owner 
without using phystoal violencs, v forcible. 

Mere ouster of ple with noetitle to a piece of 
land by the lawêal owes withow® using aty fnr 
violence by removing things “whith had d to 


lotion to decide the F 


to bublis x 


. 


RS o 
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e 
be on the land, cagnot be said to be an unlawful or 
forcible entry of theeland within the meaning of s 
145 of the Gr.P. C. O OorLzoroa or HowmaH v. 

uk Das, 4€ O. L. J. 593; 28 Or. L. J. 210; A. I. R. 

927 Cal. 261 pis 1010 
- sæ. 145 (1), 537—Dispute relating to 

immoveabls property—Preliminary order not drawn 

up— Illegality. - 

f The provisions of s. 145 (B oF this Or. P. O. are man- 
datory and a disregard of those provisions vitiates the 
entire proceedings in the case. 

Ordinanly a istrate who has to draw up the 
order under s 145 (1) of the Or P. O. is the Magistrate 
who after drawing up the order proceeds to decide the 
case, A Banka SINGH v.Goxun, 28 Or. L J. 2841: L. 
E. 8 A. 38 Or.; 25,A. L. J. 240; A. LR. 1937 xn 





8 147, proviso—' Institution of inquiry 
meaning of—Formal order, drawing up of, preda 
necessary. . 

The ‘institution of an, inquiry' within the meaning 
of a, 147, Or. P. O., does not refer to the date when 
the formal proceedings are drawn up under the 





section. 
An inquiry is ‘instituted’ within three months of 
the obetru com of within the meaning of 


s. 147, Or. P.C., where the Magistrate hears the 
Pleaders of the parties and directs a local inquiry 
within three months af the kya of the ar RC 
ven though the formal order is drawn u three 
Fan thi C Rama Nara Basu 9. SARADA Promis Basu, 
44 0. L. J. 314; 28 Or. L. J. 1 33 


8.154—Information given to Police before 
commission of offence whether Fürst Information 


Report. 

A statement Dr a anda peka Ee Police that 
he has seena mob ofmen armed weapons going 
towards a certain place cannot be treated as the Fire 
Information Report with regard to any offence that 
any members ot the mob may subsequently commit, 
inasmuch as no offence had been committed at ths 
time when the person who made the statement to the 
Police saw the mob. Pat Ansun Kuamr v. EMPRAROR, 
$8 Or. L. J. 77; B P. L. T. 166; A.L R.1927 Pat. 100 

s T 09 
8. 162— Police diaries—Omiesion to supply 








proper omission to comp y with the request of 
., to call for the Police 
diary and to supply him with eopies of the statamen ts 
e made by a frosecutien witness before ihe investigat- 
ing officer vitiates a trial. 3 
An application for copies under a. 162, Or. P. O. 
can be made even re the crose-examination of 
the witness concerned. is begun. 
Section 182, Or. P. O , isnot inapplicatflo to cases 
where the Police, after investigation had refused to 
challan and the proceedings were on ‘a com- 
*lainte N Hint Gors v. Kurngon, 9 N. L. J. 167; A. 
T R 1387 Nag. 24; 28 Oral. J. 1 46 


3 & 162—Stajements by accused ; 
gpl cu kee ee Act (107 1878), st. 
167, how jar eowfact with s. 101, 





ae 
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Oriminal Prooadura Oode—conid, 
tion to statements of accused persons who are pu their, 


The object ofthe said section is to prevent the 
statements of witnosese made before the Police from 
being used by the prosscution under as. 145, 155 and 
157 of the Hvidence Act which sections are not con- 


-flnsd to criminal oases, and not to rqpeal a 27 ofthe 


Eridanos Act. . z 

The First Informatjon Report against an accused is 
the contemplation of sg. 162 
Or. P. O, inasmuch asik is not made in the course of 
an investigation. However important First Information 
Reports may be, they do not prove themselves and have 
to Bs tendere under one or other of the provisions 
of the Evidence Act. ' 

Btatemente made by third parties to the Police in 
the course of thair investigation which are not record- 
ed in writing cannot be used in evidenoe in any cir- 
cumstance orforeither side or for any purpose. 

Even if such statements are reco in writing 
they cannot be used for any purpose but the one 
specified and that by the dcfenoe. 

Counter informations laid against a complainant 
after the First Information against the , come 
under s. 154, Or. P. O., and must be reduced to writ- 


nr aligned gj A kaanan cannot come within 
s. 163, Or. P. O. Whether such information is admis- 
sible at the trial depends on the circumstances and 
has to be decided under the Evidence Act. , 

The Police cannot treat statements as information 
unloes they are really received as such and come truly 
and properly within s. 154, Or. P.O. C AzIMADDT v. 
EurHRon, 440. L, J 253; A. I. R. 1927 Cal. 17! 28 Or. 


L. J. 99; 54 O. 337 : i 227 
—— —— & 172 (2) —Polios diary, use of. 
A Court cannot use Police as evidence in 


the case, htt only to ald itin the inquiry of trial. 
The aid which a Court can receive from entries 
in such a diary is usually confined to utilsing the 
information given therein as a foundation for ques- 
dy sapak kaa A kan e e 

e Court ways em i t 
caution, O RAJA RAM v. EMPEROR, 3 D. W. N. Todi; 18 
Or. L. J. 134; A. L R. 1937 Oudh 64 342 
— 88. 174, 202—M 's power to hold 
enquiry—Duty of, Magirtrate to. keep procecdinge 





under two sections 

A Magistrate is competent to hold an enquiry into. 
a complaint of an offence under s. 202, Or. P. O., to 
ascertain whether there is sufficient foundation to 
issue procees against the person or persans complain- 
ed t. But where p i under s. 174, 
Or. P. O., have also been taken, they must be kópt dis- 
tinct from those taken on oom t L Qoan KEAN 
v GHULAM MOHAMAD Kuan, 8 L. J. 524; 37 P. L. 
R. 778; 28 Or. L. J. 26; A.L R 1927 Lah. 50 58 


8. 177—Penal Code (Act XLV of 1860), sa. 

109, 420, 468, 511—Attempt, what amounts to— 

. Attempt to cheat by despatch of telegrama— 

Place of trial. : 

Ifthe actual transaction hes commenced whieh 
would have ended in a particular crime if not inter- 
rupted, there isan, attempt to commit the crime. The 
word "attempt" conveys with it the idea that if the 
attempt had succeeded, the offence charged would have 
been committed. e. . ` 

In a case of cheating ean act would amount to an 
“attempt” if itis an act committed for the p 
and with the intent tq bring preparatior bo bee 


4 
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upon the mindeot the person to be deceived. 


The accused was charged with an offence under aa. -~ 


Tuy and fof the Penal Code on the allegation that 
at Coonoor he induced one K to write bogus telegrams 
and caused those telegrams to be despatched at Tan- 
jore in order to cheat one P: M 

Held, that the actual transaction, which constituted 
the attempt to cheat did not begin until the telegrams 
were despatched from Tanjore and that the writing 
of the telegrams was a mere act of pre tion not 
amounting to an "attempt" and that, therefore, the 
Tanjore Courts had jurisdiction to try the accused. 
M I^ re Rawan Onsrriag, 61 M. L. J.685; A.I. R 
1827 Mad. 77; 28 Or L. J. 95 


8 181 (2)—Criminal misappropriation and 
breach of trust—Property received innocently within 
jurisdiction of one Court—Offence committed at 
another —Trial of offence—Jurisdiction of 
ourt. 
view of the specifo provisions oontained in s. 181 
(2)'of the Or. P. O., with 

Oourts to try the offences of criminal misappropria- 
tion and criminal breach of trust, a Oourt within 
whose jurisdiction the property which is the subject- 
matter of the offence was received or retained, has 
jurisdiction to try such offences even though the 
actual offence is committed outside its limita. 

Even if property ıs received quite properly and 
innocently at one place and is subsequently dealt 
with at another pee dishonestly by the accused, he 
can be tried at the place where he received or retained 





the roperty: B Eurxzoz v. LATMAN, 28 Bom. L. R. 
1293; A. L R. 1927 Bom. 38; 28 Or L. J. 44; BEBO 
i 6 

& 195 (3)—Sanetion to —Refusal 





to grant sanction in respect of offence committed 

in coures of civil suit of over Rs. 5,000 in value 

—Appeal, w lies to High Court or District 

Court. 

Where sanction to prosecute is refused in respect 
of ax. offence réfarred to in s 195, Or. P. O., alleged 
to have been committed in the course of a civil suit, 
ths valuation of such suit is immaterial for the pur- 
pose of deciding the Oourt of Appeal to which an 
application under s. 195, Or. P. O., for granting sano- 

n willlie, Even where the suit is of the value of 
over Rs 5,000 before the Sub-Judge. the ap will 
lieto the District Court and not to the High Gourt. 
M PaALANTAPPA Üumrri v. OumrriappA Ousrrr 957 





88 195, 476—Complaint—Offence com- 
mitted before J of a purtioular Sessions Division 
—New Sessions Court constituted for portion of 


. Original Ditision—Jurisdiction of latter Court to 
complaint—New Court, whether successor of 
Original Sessions Court. 4 
The Oourt contemplated by gs. 195 and 476, Or. P. 
O., is the Court before which the offence the inquiry 
of which is contemplated is committed 
The circumstance that a District is taken ont from 
a particular Sessions Division and constituted a new 
Sessions Division under the provisions of the Or. P. 
O. does not give the newly constituted Seasions Court 
power to e Arr eda ing to an offenoe cam- 
mitted ats trial before a Sessions Judge of the 


Orlginal Sessions Division. B In re L, 


GarBaDDis, 28 Bom. L. R. 1896; A. L: R. 1987 Bom. 47; 
18 Or. L. J. 49 ; 81 
——— 99. 1985, 476—Penal Code (Act ALY of 
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1860), s. 211—Complaint befome | Police followed by 
complaint in Court— Dismissal of case—d alse charge, 
prosecution for— Complaint by Court, whether neces. 
sa: 


, Accused madoe a complaint before the Police charg- 
ing the petitioner and others with certain offénces but 
thecomplaint was filed. The petitioner then made a 
complaint against the accused under a $11 of the 
Penal Code and the Magistrate issued process against 
the accused. Thereupon the adduned acveared end 
laid a complaint before the Magistrate against the 
poner upon the same facts which he had alleged 

efore the Police The Magistrate after taking evi- 
ie the case against the petitioner acquitted 


Held, that the case instituted by thaaccused against 
the petitioner having been tred by a Magistrate, no 
prosecution of the accused under s. 211 of the Penal 
Oode could be instituted without a complaint being 
made by the Court which had tried the other case. © 
Sure v.Sasrpaz Raman, 53 O 824; A.I. R. 1997 Cal, 
96; £8 Or. L. J. 88 118 


— 88. 202, 203—Proceedings under s. 202— 
Notice to accused before hearing complainant's case, 
legality of. 

An accused nis not to be called upon under 
B. 208, Cr. P. C., to appear unless and until ihe Magis- 
trate has satisfied himself from the complainant and 
cae that there is a prima facie case against 


It is high] 





321 


as. 202, 203, 204, 236--Procedinge 
under s. £02—Magistrate, jurisdiction of, to require 
poe of accused—Complaint, dismissal of 
inquiry, order direct$ng—N otice to accused, 
whather ; 


necessary 

A Magistrate has no jurisdiction to require the 
presence of the accused at an enquiry or investiga- 
f onde s. 203, -Or a Noes a complaint of 

e is empowered e cognizance or whi 

has been to him under s. 192. = 

An order’ under s. 438 ofthe Or. P.O. for further 
enquiry into a complaint diami underes. 203 of 
the Code is not for want of notice to the accused. 

Per Devadoss, J.—The practice of issuing notice to 
the accused under s. 202, Or. P. O., though not illegal 
is highly undesirable as it defeata the specified object 
ofs 202, nam8ly, to prevent the harassing of innocent 
persons by an indiscriminate issue of processes in 
cases where there is no sufficient ground for pro- 
ceeding against an ET Tn . 
` An accused person is b discharged ,w: 
the cage against him -is thrown out under aee 209, » 
or 259 or when a ia m gentra & nolle 
prosequi under s. o . Pe C. e expresal 
$ Who has been discharged” in a. £36 reas 
"n ien who has been discharged" under sa. £09, 253 
or 259. A person whom ne 
issued under s. 204 is not a 
therefore, no notice is neocemyy | 


+ 





w 
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District Magistrate o» the Sessions Court or the High 
Court directsfurthar enquiry into a complaint dis- 
issed ander®. 203 or sub-s (3) of s . M Appa 
0 MUDALIAR v. JANAKIAMMAL, 24 L. W. 613; 5E M. L. 
J. 605; 49M. 918; A. I. R 1937 Mad. 19, 88 Or. L. E 
189 ` 33 


——— 88. 202, 266—Summary trial—Diseretion 
of Magistrate—Large number of summary 
trial, whether improper—Poltcs report—Magistrate's 


power to take report into consideration in directing 
summary trial 


A Magistrate is entitled after taking cognisance of 


a'complaint to ordera Polloe investigation and to 
take that investigation into consideration when oon- 
sidering under what sections the accused should be 
put on thelr tri 

The mere fact of there being a large number of 
accused does not appear tome to be a conclusive 
reason against trying a case in the summary method. 

There is nothing improper in a Magistrate being 
influenced by the Police report in d & summary 
trial. A NAUBAT v. EMPAROR, L. R.8 A. 11 Or.; 28 Or. 
L. J.140; A I R.1927 All. 136 348 


8. 205—Parda lady—Personal appearance 
in Couri—Revirion of s m relating to personal 
a TANCE, ` 
The High Court may in a proper case interfere with 
an order of a'Magistrate under s. 205, Or. P. O, re 
jecting an application bya pardanashin lady to be 
excused from personal ka a in Oourt though 
ordinarily ‘such matters will be left to the discretion 
of the Magistrate ! . ^ 
The mere fact that certain ladies who were related 
toa parda lady appeared in Court voluntarily is no 
und for enforcing personal ap ce of the latter. 
Trrpexiv. Baaawart, 28 Or L. J. 94; L.8.8 A. 23 








Or.; A. L BR. 1927 All. 149 126 

88. 205, 342—Aittendance of accused 

di with—Ezamination of accused—Pro- 
ure. 


Where the attendance of an accused person has 
bean dispensed with under s. 205 of the Or. P. O., the 
&Bocused can leave it to his or her Pleader to make a 
statement under s. 342 of the Code and it is not neces- 
sary to compel the attendance of the accused for the 

of examination under that section. R Mauwa 

oNrem v Hara Bwen, 4 R. 506; 28 Or. L. J. 228; 
A I.R 1927 Rang. 78 1026 
9. 209— —Üommital to Sessions -Duty of 

Committing Magistrate. 

In all. Sessions cases it is for the Sessions Jud 
to weigh the evidence and come toa conclusion. The 
commi Court has only to see whether there is 
evidence w. jf believed, would sustain a conviction. 
Tt is not ite function to consider the probabilities and 





the evidence in the case as if itis a tryg Court. M 
ORINHBAMMAL v, KoNDAzDDI, 28 Or. L. $ iro. 38 M. 
L. T. 135; A. L R. 1927 Mad 277 328 


———e— 88. 209, 210—0Oase triable by Court of. 


.Bessiom—Imqury. o : 
In the ease ofen inquiry into a case triable by the 


“Gourt of Session, &f the Magistrate finds that there 
are not sufficient ds fog committal, he must dis: 


charge the . For this he is competent 
to consider the credibility and weigh the probabllitieg 
of th8 evidence. a matter of reasonable doubt, 
however, musj ng rely upon his own opinion. 
He must kof before hjm the question whether there 


¥ 
e 
. e 
. 
. 
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e 
are fair grounds for oonoluding that the accused is 
guilty upon the evidence. In other words, where 
is a prima facie cape u evidence reasonably 
credible by & urt of trial he should oommit. 
R Mione Hr Graw v. Mauxe Po Bm, 4 R. 471; 28 
Or L. J. 219; A. L R. 1927 Rang. 74e 6 1019 


88. 209, 487— Accused, discharge of— Order 





upheld tn revisiont- Fresh complaint on same facts, , 


if competent 
here an accused person has been discharged under 
s 208, Or. P. O.. and the order of discharge hes been 
upheld by a higher authority, it is not competent for 
a Magistrate to entertain a second complaint on the 
seme charge. § Suan MAHOMED v. HMPEROR, 28 Cr. E. 
J. 57 ' 89 
8. 215—Prosacution ions, if proved, 
not constituting of ênes” ee of commitment, 
A commitment can be quashed under s. 215! Or. P. 
O , where the allegations of the prosecution, if proved 





, Would not constitute en offence in law, O Hurrror 
v. JAGANNATH, 8 O. W, N. 308 Sup; 28 Or. L. J, ud 
345 





83. 215, 282—IUness of Juror—Discharge 
of Jury—Judge, discretion of—Interference of 
discretion—Drtcharge of Jurors—Re-summoning, 


lety of. 

Where & Juror is prevented from attending through- 
out a trial by illness the Judge has, under s. 282, Or. P. 
O., a discretion either to postpone the trial toa date 
on which the Juror would be able to attend or to 

the Jury'or to have another Juror 

ite Juror is going to be able to attend in a very 
short time it is & wrong exercise of discretion to dis- 
charge the Jury. 

It ia improper and inconvenient for persons to be 
re-summoned who have been released from their oath 
as Jurors by an order of discharge, and who, there- 
fore, have been pk ly entitled in the interim to 
discuss the matter either with the accused or other 

raons CO Ewrsror v. MONMOTHANATH Mrrse, 31 O. 

. N. 144; 38 Or. L. J. 141; A. L R. 1927 Oal. Had 

E 8 222 (2)—Oriminal | breach. of trusi— 

rge, particulars of. 

In a charge SE criminal breach of trast the gros 
sum in respect of which the offence is alleged to have 
been committed should be stated as well as the dates 
between which the offence is alleged to have been 
committed though itis not neoe to specify par- 
ticular items or exact dates. L EROR V. ABDUR 
Razxax, 28 Or. L. J. 170; A. I. R. 1937 Lan. 109 602 


ss. 233, 234, 235—Misjoinder of charges 
—Charge for theft of several tection 
d apn breach of trust on various occasions 
a within one year— Separate charges, necessity 
of—Penal Code (Act XLV of 1860), ss. $81, 408. 
An accused was char; under s. 881, Penal Code, 
with theft in respect of sight necklaces which were 
in the possession of his employer. The Magistrate 
found that the accused had not commnitted theft but: 
thet he had committed oriminal breach of trust in 
a series of transactions The actual misappropriation 








with regard to one of the necklaces found to have 
happened m Feb , 1932, and «with*regard to 
another in January, 1924 

Held, that the offence in re to the necklaces 


being oe of criminal breach of trust and the trans- 
action in régard to each necklace being apparently 
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a separate ome, it was necessary to charge the accused 
separately with each offence, and that although it 
might technically be said that there was no misjoinder 
of char as only one charge was drawn, the trial 
was vitlated in the same way as if there had been 
&miajoinder of qharges. A Raman Lat v. EMPEROR, 


28 Or I1, J. 171; L. R.8A.35 Oy; 25 A.L. J. 217; A. 
I R. 1927 AIL 223 . 603 
8. 236, Ses On. P. C., 1898, a 202 eto. 337 








8.237, scope of—Offences, whether should 
ba cognate—Penal Code (Act XLV of 1860), sa. 147, 
160-—Conmietion under s. 160—Charge for offence 
under s 147—Conviction, whether illegal. 

Seotion 237 of the Cr. P. O. must necessarily be 
limited in its operation to cognate offences. 

Offences under ss. 147 and 160, Indian Penal Code 
are ejusdem generis and the conviction of an accused 
for an offence under s. 160, even though he was 
charged with an offence under s. 147, Indian Penal 
Oode, is not illegal. N GuLABOHAND v. IurzRoz, 28 
Or L. J. 189 861 


8. 238 (2) A, as amended by Act (XVIII 
of 1921) —Charge for substantive offencs— Conviction 
for abetment, legality of—Separate charge, whether 


necessary. 
Where an accused is charged for a substantive 
offence he cannot be convicted of the abetment of the 
offence without framing a charge for auch abetment. 
O Huzas Ceann Bam v. BMPerRrROn, 440. L.J. 216; A. 
L R. 1927 Oal 63; 28 Or. L J.2 34 





legality of. 

Omission to comply with s. 242, Or.P O, which 
requires that in summons cases the particulars of the 
offence shall be stated to an accused when he is 
brought before a Magistrate, is an illegality which 
vitiates the trial and not & mere i ity which 
gan ae cured by 8.537, Or. P. O. C Goran KRISHNA 

v. MATI Lat Sınan, 31 O.W. N. 167; 44 O. L.J. 
575; 88 Or. L. J. 155; A. I, R. 1927 Gal. 198 411 


— ——8.247-——Appearasces of party at stated hour 
—Cowrt ng late—F'ailure to wait tl cass u 
taken up by Magistrate; whether amounis io default 
of appearance, 

here & Bench of Magistrates summons a person 

to appear on a certain day ata stated hour and the 
per appears but the Bench does not sit til some 
ars reafter and the party does not wait, it can- 
not be said there has been a failure to appear within 
the meaning of s 247, Cr. P.O M Anrep Meeps 

Baurs v. Mergan Bann, 25 L. W. 358; 28 Or L. J. 208; 

A.I R.1927 Mad 393 

9$. 247—Dismissal of complaint for default 

7 complainant— Discretion of Court—Revision— 

nterferenca by High Court. 5 
The High Oourt will interfere in revision with an 
order dismissing a complaint under s 247 of the Or. 

P. O., only in cases where it finds that the Magistrate 

has exercised his discretion improperly. M GoLLA 

PurnLAMMA v Gansivi REDDI, 24 L, AV. 715; 28 Cr.L J. 

118; A. L R. 1927 Mad. 172 á 326 


33, 247, 403—Summons case— Complainant 
absent eA ceisd present—Dismussal on first hearing, 
effect of—Accused, whether can be tried again for 
same offenos—" Tried," meaning of. 
-Tho trial of a oriminal case within the meaning 
Qf s. 403, Or. P. C , begins, it not from the moment the 
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accused is served with sumrfioms, af least as soon as 
the accused appears in Oourt. The word "tried" in 
the section does not import any decisfon of» the camp 
on the merits, and if ina muon" case the accused 
is present and the domp t is gbsent, the 
dismissal of the case in default of the complainant 
operates as an acquittal of the accused and the ac- 
cused cannot be prosecuted for the seme 
offence. N Yasnopa v. BANnUBAT, 28 Or. L. J. 185. 855 
8. 256. See On. P. O., 1898, s. 110 1039 


8. 2B6—Further crossexamination of 
witnesses—Adjournment, absences of—Irregularity. 
The provisions of s. 256 of the Or. 
relate to the mode of trial and the failure of a Mags- 
trate to follow those provisions,strictly amounts 
to no more than an irregularity in procedure, and 
where the irregularity does not result in a failure of 
justice it does not affect the legality of the trial A 
OnBAJJU v. Euprror, 25 A. L J. 111; 28 Or. L. J. 229; 
L. R 8 A. 37 Or; A. L R. 1927 AIL 217 1029 


$8 256, 537—Cods of Criminal Procedure 
(Amendment) Act (XVIII of 1998) s 79—Cha 
med u &. £6f— Accused unrepresented 
akil—Accused required to state forth with which 
0 pi aêeuton wi rs he wishes to cros#examine 
—Irregularity, whether cured by s 587—S. 256, whe- 
ther applicable to summary cases. 

Where a charge 18 framed under s. 251, Or P.O., 
under s. 266 asamended by s. 72 of Act XVIII of 
1923, the accused must be required to atate only at 
the commencement of the next hearing of the case if 
he wishes to cross-examine any and if sowhich of 
the witnesses for the prosecution whose evidence hes 
been taken. If the accused is asked todo so forth- 
with, the Magistrate should record his reasons in 
writing. lf an accused is not represented by 
a Vakil reason must be im for not postponing the 
question to the next ing. 

Where an acoused person is not represented by a 
Vakil and the Magistrate requires the accused forth- 











“with without recording any reasons to state it he 


wishes to cross-examine the prosecution witnesses the 
irregularity isons that cannot be cured by s. 837, 
r. 


Bection 258, Or. P. O., is applicable to summary 
trials also. M In re Rau Aca 34'L W. 649; 5PM, 
L. J. 687; A. I. R.1927 Mad 78; 28 Or. L. J. 12, 38 M, 
L. T, 141 ad 


t 





8. 257—Process, issue of, at accused's 
instance to persons already examined as prosecution 


witnesses—Magistrate, power of, to refys to allow | 


eross-axamtnation. 

Section 257, Or. P. O., allows an accused to summon 
witnesses for the purpose of cross-examination and 
the accused is not bound to atatein his application 
for process whether he wants the witnesses for-ex- 
amiation vr for crossexamination It is for the 
Magistrate to enquire into the acoused's purpose, if he 
thinks the application is vexatious. e 

Where a Magistrato has issued such processat the» 


, instance of the accused, he if not afterwards &ntithd 


to refuse to allow crose-examinatign by the accused, 
M In re Kates Laragwavra, ZALL, W. 751; 28 Cr. Lu 
J.32; A. L R. 1927 Med. 129 $ 64 


88. 260, 364—Summary triah—Magistrate, 
whether bound to record notes BJ evidence of state. 
ment of accused. persona, * 





` ‘There is nothing in the Cr,P. Ù, Whigh requires 


P. O. do not 


e. 
. 
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a Magistrate in “a case to place upon the 
record the notes of the evidence ora full statement of 
athe examination of the socused persons. O BHAWANI 
Bare v. Eupzzon, 30, W. N. 046; A. L E. 1927 Oudh 
43; 28 Og L J. 76 - 108 


— ——— 88. 263, 264, 356—Summary trial--Noles ` 


of evidence, whether part of record. 

. In cases to which se. 263 and of the Or. P. O. 
are applicable, a Magistrate is perfectly free to take 
such notes of the evidence as he pleases, or if he 
prefers, to take none at all, and whether he takes 
notes or whether he does not, whatever notes he makes 


are his private property which he can treat exactly 
as he pleases. The provisions of these sections are 
not controlled 8. 355 of the Code and the Magis- 


trate is not bound to make such notes pert of the 
record. A MawToo Tswagi v IMPEROR, L. R.8 A.13 
Or.; 28 Cr. L. J. 07; A. L R. 1827 All 134; 49 A. ae 
— ——— 88. 264, 439— Appellate Court, whether can 
call for notes of evidence in cases trisd summarily. 
An Appellate Court, in order to test the substance 
of the evidence forming part of the judgment in & 
summary case under s. 204, Or. P. O, cannot call for 
such material as may exist outside the record, such as 
notes of evidence taken by the trial M te inss- 
miuch as under a, 264 the judgment s be the only 
` record in such cases. M NaaooR Kuannt NADUXA v. 
Srrau Nazox, 52 M. L J. 82; (1027) M. W. N. 40; 25 L. 
W.43; 28 Or. L, J. 188; 38 M. L. T, 35; A. L R. 1827 
Mad. 298 346 
——— — 8, 266. Ses Os. P. O., 1898, s. 202 348 


8. 276—Jurors, choosing of—Jurors not 
chosen by lot, sffect of— legality. ] 

Section 276 of the Or. P. O. requires that the Jurors 
must be chogen by lot. Where, re, out of the 
Jurors summoned only as many attend as are 
necessary to form the quorum under the section, 
the proper course for the Judge to follow is to 
shoose some other persons who are 
Jurors, to add their names to those of the Jurors who 
have attended and from the whole body to choose the 
necessary quorum by lot to act as the Jury in the 
Oase. 

Where out of twelve Jurors summoned in a case 
ofly five attended and those were em ed and the 
eQourt proceeded to hear and decide case: 

Held, that the provisions of s. 276 ofthe Or. P. O. 
were not complied with and that the trial was vitia 
irreepeotive of the fact whether any prejudice 
or had not been caused to the accused. O Buora 





š 


e Nave Harm v. KHuPuron, 44 O. L. J. 541; 28 Or. L. J. 


194; A.I. R. 1927 Cal. 242 930 
— —— 88. 276, 298, 536, 537— Trial by Jury 
_ —J'urors, omission to choose by lot—Irregularity, 
whether curable under ss 536 and 037—Ezemption 
of Juror—Court, of—Charfs io Jury— 
Expression of opinion, on facts —Omistion or 
suis-etatement, when misdirection—Benefit of doubt, 


©  diraction by Judge as to, whether necessary. 


* Omission to choose the Jurors by lot under a. 276 
Or P. Os a mere irregularity curable under 8, 537 
<a), Or. P. O. . o : 

A Judge has inheænt power to exempta partion- 
Jar Juror on good cause shown. 

Under s. “98 (2), Or. P.O, a Judge is entitled to 
exprela Herd t Ngina an proper, in the poan 
pi his summing u opinion on any question 
faos relevant to ifs Proceedings. 


d > 


, meaning of a. 288, 


resent as 


` 
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, A mere omission ora mis-statement fn the summing 
up is not itself a misdirection when the case has been 
fully heard by the Jury, but there is a miscarriage 
of justice where the omission or mis-statemant is 
such that the Jury may probably be misled. 

In every charge to a Jury it às wall to include 
therein a direction ghet the prisoner must always be 
giran benefit of the doubt. But omisaion to give 
such a direction does not always render & conviotion 
invalid. ANC. 

Obiter.—Even if an accused is tried without Jury 
for offences for which he is entitled under law to be 





tried a Jury, the defect is curable under a. 536 (2) 
of the Code. N Bonta Kosmri v, Rursnor, 28 Or, L.J, 
177; A. L R. 1937 Nag. 117 849 

8. 282. See Or. P. O., 1898, a. 215 349 





8. 288—Commitmeni—Hvidence o cu- 

thon taken in accused's P Se b 
to cross-examine—Subsaquent cross-examinattion— 
Transfer to Sessions Court—Ewvidence, whether ad- 
musible 1n trial. 

In an enquiry before commitment the witnesees 
for the prosecution were examined in a Hospital where 
the accused was lying. The aocused declined to 
cross-examine the witnesses on the ground that he 
was unwell The witnesses were again tendered for 
croas-examination ind were cross-examined by the 
accused but the witnesses went back on their pre- 
Heus statements and supported the accused's state- 
ment: 

Held, that the statements made by the witnesses 
on the first uy, fea uy coor ed within the 

PO such af them as were 
transferred to the record of the Bessions Judge could 
be treated as evidence inthe trial. L MUHAMMAD 
Asta KHAN v. BMPBROR, A. f. R. 1926 Lah. 590; 27 P. 





L. R. 469; 28 Or. L. J. 33; 9 Lah L. J.45 65 
8. 297—Trial by Jury—C. to Jury— 
Duscrepancies not explained—Jury to return 


verdict on moral conviction —M isdarection 

In a case tried by Jury the Judge must explain 
to the Jury the issues of fact which the Jury has to 
determine upon the charge upon which the prisoners 
are being tried and having made the Jury understand 
these issues, the more convenient mode of summing 
up the case for him to adopt is to present to the Jury, 
as materially and impartially as he can, a summary 
of the evidence and the considerations and inferences 
to be drawn from the evidence as they ap both 
on the ative and affirmative sides the case, 
Merely t the Jury that there are material dis- 
crepancies without setting out those discrepancies 
amounts to a misdirection. . 5 

The Jury have not to return a verdict upon their 


moral belief of a case but upon the legal of. 


the facts constituting the offence. Where, erefore, 
& Judge repes telis the J that if they are 
"m y con “af the guilt of the accused their 
verdict should be that of ty, it amounts toa mis- 
direction to the Jury, A Exarat HUMAIN v. EMPEROR, 
L. R. 7 A.107 Or.; & L R. 1926 All 752; 25 A: L.J. 
33; 28 Or. L. J. 15; 49^ A. 209 . -47 


88. 297, 298, 303, 305— Trial by Ju 
Tara hjang wastes MOIS EL 
verdict, whether can be accepted —Charge to J'ury— 
Passage read from report —M qsdirection. 
At the conclusion of a trial-by Jury, the Jury brought 
in & unanimous verdict of oulpable homicide not 


a 
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amounting to murder, The Judge questioned them 
as to which part of s. 301 of the Penal Oode their 
verdict came under. "Their answers revealed the fact 
that they did not at all understund the law applicable 
to the case and they requested the Judge to read out 
a passage +6 them from a certain reported judgment. 
The paseage was read out and the Jury saked for pet- 
mission to withdraw ond consider their verdict 
They were allowed to do so and then brought in & 
unanimous verdict of murder which the Judge ac- 
oe : 
eld, that the first verdict of the'Jury being incom- 

plete and their answers to the J adge'a questions hav- 
ing revealed the fact that they arrived at no 
unanimous verdict under s. 304 of the Penal Oode, it 
was the duty of the Judge to send them back for 
further consideration and theat their second verdict 
being a unanimous and legal verdict, the Judge was 
bound to accept it ." 
. There is no prohibition in law forbidding & Tadge 

to read to a Jury in his charge from a judgment. 

raotios itis not desirable to read from several Law 

eports, as it may have the effect of confusing the 
minds of lay men, Butin laining the dividing 
line between murder and peble homicide not 
amounting to murder Judges have uently read, in 
their charges, from some -known judg- 
ment as accurately illustrating the distinction. In so 
doing they have always acted very properly and have 
not guy, of any misdiection. R limpnror v. 
Noa TIN Gri, 4 R. 448; 5 Bur. L. J. 208; 28 Or. L. J. 
213, A. L R. 1927 Rang. 68 1013 


8. 298. See On. P. O., 1808, sa. 278, etc 849 








m 8. 307—Unanimous. verdict v Jury—Case 
suspicious—High Courts power to di — Oon- 
viction on verdict of Jury—A ppellate Court, when 
interferes—RError of law—Omiseron to place import- 
ant-pisce of evidence before Jury, effect of. 

Ina references junder s. 307, Or. P. O., the High 
Court may, in view of suspicious circumstances 
tending to prove that the prosecution case was false, 
: and all the other circumstances of the case, dissent 
from the unanimous verdict of a Jury and acquit an 
accused 


A conviction by a lower Oourt acospting the 
verdict of a Jury cannot beset aside by the High 
Court in appeal unless there is an error of law. 

Where a Judge in putting a case before the Jury 
omits to place bafore them an important piece of 
evidence favourable to the accused, he commits an 
error of law. C Mamat ALI v. BuParor, 44 O. L. J. 
233, 38 Or. L. J. 18 81 
m —- 8. 342. Ses Or. P.O, 1888, s 205 1026 


ss, 350, 528— Transfer of Magistrate— 

Də novo trial beore e nerd bie oe. of 

—Transfer to istrate who originally en- 

denes, t legal, 

Whersa, after ths transfer of a Magistrate during 
the psodency of s criminal case, his successor has 
taken cogrissnce of the cass ds novo, it is not oom- 
petent toa Digtrict Magistrate to re-tranafer the case 
to the Magistrats who originally heard the evidence 
witha vlew merely to avoid the de novo trial M 
BRIRANGA OHHTTIARU, BSUBRAMANIA Asani, 24 L.W 

. 640; A, I, R 1927 Mad 61;28 Or, L. J, $3; mus 
137 j 





dinikat INDEX., * 


38. 303, 305, See Cz. P. O., 1898, sa. 297 eto, 
1013 
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8. 386. Ses On. P. Ù #1886, sa. 163, 264, 356 
s 225 
~8. 360—Criminal trial—Evidence? record- 
ing of—Statement, to be read out—Procedure 

—Objectron, when be taken. . 

Section 360 of the Or. P O., does not require that 
an endorsement or certificate should be made or given 
that the statement of a witness has been read over to 
him, so that where such endorsement is made but is 
defective it is impossible to hold merely on the basis 
of the endorsement that the depomtions were not read 
over to the witness in the presence of the accused. 

Where an objection is taken on the ground thatthe 
provisions of s. 360 of the Or. P. O., have not been ob- 
served, it should be taken immediately after there has 
I a neglect to comply with the *provisions of the 

wW. 

Section 360 of the Or. P. O. does not lay down that 
the deposition of a witness should be read over to 
hım within the hearing of the eccused. If 
the accused or his Pleader is doubtful as to ths 
manner in which the statement of a witness has been 
recorded or as to any point in the deposition, he 
would havea ngit ask that the deposition snould 
be read over to 
to what has bsen actually recorded, but that demand 
should be made st onoe. Pat ARJUN Kum s. 
Burenon, 28 Or. L.J 77; 8 P. L. T. 166; A. LR. 1937 


Pat. 100 : 109 
8.364. See Or. P.O, 1898, sa. 200, 3681 108 
88, 369, 561-A as amended by Act 
of 1988)—High Coürt's power to abide An 
eriminal cases, ‘ 

A High Oourt is competent under s. 561-A, Or, 
P. O, to reconsider its order when the ends of 
Justice require it. 

The object ‘of s. 561-A, Or. P. O., is to en- 
able the High Ooug, when the ends of justice 
mereri make such orders a4 might be necessary 
and it is in no way limited or governed by a. 369 of 
the Act. L Maines Das v. EuPazog, 9 Lab L, J. 49. 
28 Or L.J. 239; A. I. R. 1927 Lah. 139 103 


8,386 (3). See DzkxuaN  AonICULTURI4TA' 





o 

















Run Aor, 1879, s. 23 311 
8.403, See Or. P. O., 1898, 5, 247 8485 
$.403—Acquittal of accused on charge ofe 





cheating—Subsequent charge for sams offence’ om 
Aether legal 


1036 
8. 403—Caleutta Police Act (IV o 
s 68—Indian Merchants Shipping Pu (S10, 
1928), s. 108 (1v)—Oo0nvictvoft for asault on Ohptais 
of ship—Subsequent trial for o under another 
enactment on same facts, 8 permissible 
Acoused, who was empléyed on steamship, assaulted 
the Oaptain of the ship and was coayicted of an 
offence under a. 68 of the kaanan We Act. Subse: 
quently the Oaptain filed a complaint under a. 103 (iv) 
of the Indian rapes Shipping Acteagainst the 
socused on the same facta; e . J 





so that he can satisfy himself ag 


ve 
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* 
Held, that the*'proseaution of the accused under s. 103 
am of the Indian Merchants Shipping Act was barred 
y the providions of s. 403 of the Or. P O. C 
“ALYRED Largo v. BxPxnoz, 31 O. W. N. 195; 28 Or. L. 
J. 238; 1987 Cal 224° ° 1033 


8. 407—Tral begun by Second Class Magis- 
trate—M invested with First Class powers 
before dectston—Appeal, forum of. 

Where a Second Olass Magistrate subsequent to his 
entering upon the trial of a case is invested with the 
powers ofa First Olass Magistrate and gives his deci- 
sion in the latter capacity, appeal from his order 
lies to the Sessions Judge and not to the District 
Magistrate. L Duraa Das v. Exrmazon, 28 Or. L. J, 
60, A. L R. 1927 Lah. 188 | 82 


8. 411—--Disposal of property—Thefi-— 
Acquittal —A ceused'a right to possession of property 
—Hond from complainant, Court's power to take. 

A person acquitted of a charge of theft is. not 
entitled to re-delivery ofthe properties stolen where 
the Court finds, though it had to acquit the accused 
for want of sufficient evidence, that the properties 
had actually been stolen from the complainant 

A Oriminal Court has no power to order the com- 
plainant to execute a band till the of the 
question of title to such properties by a Civil Court. 
© RasuL Kuan v, Emparor, 44 O. L. J. 205; A.I R. 
1927 OaL 61; 28 Or. L. J.59 91 

417—4À ppeal » against acquittal—Con- 
viction in appeal, when proper—Quantum of proof 


necessary. 
On an appeal from an acquittal the h Oourt 
found the evidence for the prosecution was itely 
more reliable than that roduced by the defence, and 
yet, not being satisfied that the case was conclusively 
proved in the sense in which this has to be done before 

Ls oppedt from an acquittal can be accepted, it refused 
to convict the respondent. L'EMPEROR v. IBRAHIM, 27 
P.L. R. 197; 28 Or Lid. 212 1012 


89, 417, 423-—Appeal from acquitial— 

High Court, when anter feres. 

In an appeal from an acquittal High Oourtis not 
entitled to weigh the evidente and decide whether 
or not the lower Court has come to a wrong conclu- 
gafon unless it igable to hold that the finding of the 
trial Court is manifestly wrong or perverse or such 
fas no reasonable man can arrive atu the evidence, 
L Bwesrorv. ABDUL Latr, 28 Or. L. J.55; A. LR. 
1927 Lah. 178 87 
s. 423. See On. P. O., 1898, ss. 417, " 


m (i) (cd E doped dons 
late Court, power of, to convict without re-trial. 
When a n is tried PARTER kana pa ri 

ultted and there is an & against his acquitta 
tee Apese Court is not boca to dtder a retrial 
but may fnd him guilty on the evidence befgre the 
Court and pass a sentence om him. 8 ENPEROR v. 








— 8. 








© Giran, 28 Or L. J. 06; A.L R 1927 Bind 104 98 


r & 427. Ses Gz P. 0, 1898, s 209 89 

—--— 88. 429, 539A—Rules of Judicial Com- 

misnoners Cot eof Sind—Transfer application 

supported, by affidavit —Halse statement in affidavit, 

aa *for—Afidavit sworn before Honorary 
ai, Mni of—Practwe and procedure. 

davit in’ support of an 


e an afi 
-pppliaticn ndar as required of 8. 530A of the 


i the eta ‘of the ‘Cours of the Judicial 


ki 


` 471, 28 Or. L. J. 219; A. L R. 1927 Kang. 74 
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Commissioner of Sind, Tenders himself fiable to pro- 
secution for false statements made therein, 

Under the rules of the Court of the Juüicial Com- 
missioner of Sind, an affidavit sworn pun x. Mi 
rary Magistrate is an affidavit sworn 
person under the provisions of s. D dde er P PO. 


8 EMPEROR v. Konpay, 28 Or. L. L R.1927 
Bind 128 * 600 
9.435. See Oz. P. O., 1808, 8 28 596 








8. 4 35—Criminal proceedings —Long delay 
ın dtsposal—Quashing of proceedings. ' 

The mere fact that the proceedings in a criminal 
case have been pending for a ong time is no 
ground for quashing them hak the delay is not due 
to the complainant. L MOHAN v. KHAN , MOHAMMAD, 
8 Lah. L. J. 518; $7 P.L. R. 705; 28 Or. L. J. 164: A. 
L R. 1927 Lah. 66 : 596 


: 88. 435, 439—Dirchargs — Revision —High 

Court, interference by. 

The powers conferred by se. 435 and 439 of the 
Or. P. O. upon the High Court are extremel wide. 
The only fetters upon the power of the Ocurt 
under these two sections are that no order shall be 
made to the prejudice of an accused person unlees he 
has had an opportunity of being hened and that no- 
thing shall be deemed to authorize the High Court to 
convert a finding of acquittal into one of conviction. 

An order of discharge 1s not a final order, and the 
offence against an accused person who has been dis- 
charged may be further ed into by & yd pen 
u further evidence if it be b coming. The 

Court has, therefore, full power to revise an 

er of discharge at the instance of a private pro- 
eodter, R MauNa Hrn Graw v. Maune Po BEIN, H 
1019 


———— 88. 435, 439—Order of Oimn! Couri re- : 
using to complatn for prosecution for 

kaa subject to E EV Tot pani 

Under s. 435, Or. P. O., the Ohiof Court has no juris» 
diction to revise an order of a Olvil Court refusing to 
make a complaint for the osecution of a person 

Jury under the provisions of OH. XXXV, Cr. P. 
o NAWAB ALI v. MADHURI Sinan, $ O. W W. N. 905; A. 
L R. 1927 Oudh 14: 28 Or. L. J. 16 48 | 
88, 436, 439—Discharge, order of—Further ` 
inquiry when to be directed — Revirion — meats cron 
by High Court. 

Ordinarily an order of discharge should be set aside 
only if ıt is perverse or foolish or is based upon a 
record of evidence which is obviously inoomplete, 

Where & Sessions Judge sets aside an order dis- 
charge as being perverse after considering the whole 
of the evidence on the record and directs further 
inquiry into the matter, the High Court will not mter- 
fere with such order in revision. L ZAHUR AHMAD *. 
Nupag Mar 28 Or. L. J. 238; 0 Lah. L. J. 114 1038 


8. 438— Reference to High Court asking that 
part of an order be quashed pag a aa 
A Reference under s. 438 of the Or. P.O 
an order passed under s, 145 of the Code asking the 
High Court to confirm a part of the ordey and to 
gusah the rest is not in form and cannot be enter- 
ined. C CoyLrocroR oy Hownzau v. HANTAÉ Das, 44 O. 
L. J. 593; 38 Or. L. J. 210; A. L R. 19 Ca] 161 1010 ` 
— 8. 43 8—Referencs to High a MP of 
revision—Interferencs on questions of yact 
ets ya District te to the High 
Court under s, €38, Or. P, O, the High us wil 











s 
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not interfere merely because the evidence before the 
lower Court hes not been, according to the referring 
officer, properly sppreciatod. There must be some 
substantial error of law to justify the Oourt exercis- 
ing its exceptional powers of revision under the seo- 
tion. M In re &. R. M. K., MunakiaD ABDUL RAHIMAN 
MARAOAYAR, 38 M. L. T. 15; 28 er. L J, 207; LLR. 
1927 Mad. 434 . 943 


88. 438, 562—Stamp Act (II of 1899), s. 
62—Orfence under Stamp Act—Absence of dishonest 
tntention—-Order warning acqused, legality of— 

Acquittal— First offenders. 

In a case under s. 62 of the Stamp Act the Magis- 
uae fount oe there maap diahones intention an 
the part e accused but pum an order warning 
the accused not to do go in future: 

Held, (1) that the order of the istrate was not 
one under s. 502, Or. P. O., inasmuch as the 
provisions of the section do not apply to offences 
under the Stamp Act; - 

(4) that the order could not be treated as one of 
soquittal inaamuch as the ecoused were warned; 

(8) that as there was no dishonest intention the 
accused ought to have been acquitted. A EMPEROR 








v. JAHWAR DAYAL Panney, I; R. 8 A 310r; 28 Or. I. 
J. et ee All. 238; 25 A. L. J. 401 598 
: 8. A 
Bee On. P.O, 1898, a. 204 346. 
See PUNJAB MUNIOIPAL Aor, 1911, e. 81 1030 ` 


See BONTHAL PARGANAS JUSTICA REGULATION, 1893112 


8. 439—Government of India Act, 1916, (5 
& 6 Geo. V, c. 101), s. 107 —Stay of Oriminal enquiry 
before subordinate Courts pending civil suit, prinos- 


ples ralang to. 
High Oourt, as & rule, should avoid 
stayi criminal p pênding the disposal 
of civil suits in the exercise of ita powers of super- 
intendence under s. 107 ofthe Government of Indis 
Act, 1915, unless there are exceptional circumstances. 
A stay order is in essence and only justifiable 
on specisl grounds. M QmwaNAlSIGAMANI NADAR v. 
VxoaMUTHU Napar, 25 L. W. 52, 52 M. L. J. 80; (1927) 
M.W N 54; 38M. L.T. 80; 23 Or. L. J. 181; A. I. R. 
1927 Mad. 808 853 


8. 439— Revision by accused —Enhancement 
of sentence—Single Judge, power of. 

A single Judge dealing with an application for 
revision flled by an accused person under s. 439 of 
the Or. P O., has power to enhanoe the sentence 
passed upon the petitioner by thelower Oourt A 
BuxuwANDAM Lan v Eragon L.R.7 A.162 Or.; A.L 
E. 1928 AIL 718; 28 Or. L. J. 31 63 


8. 439—HRevinoa—Finding of fact—Inter- 
ference in revision. 

Although it 15 unusual to look into the evidence in 
& criminal revision and a finding of fact will not 
ordinarily be disturbed, where a Andi is arrived at 
py e proosas milok haa vitiated the whole proceedings, 
the High Court can interfere in revision A Raw 
Onano v. Bxrznoz, L. R.8 A. 4 Or., 28 Or. L, J. 91; 
A. L-R. 1927 All. 147 123 
— —— «8. 4708. See On, P. O , 1898,8. 195 81,118 
——PBÓ N 1 

v : 

Where a Oourt proposss to order a prosecution 
under & 476 of tho Or. P. O. on the evidence of wit- 











nesses whom the accused has had no opportunity to: 
prose-examnine and whose evidence has not been tested, 


CB 


GENERAL INDEX, *, e T 


76—Order directing prosecution —Notice,: 
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*. 
~it should ' not pase an order Without “giving notice to 


the accused person and giving him an*opportuuity to 

meet the case made inst him. L*AÀiams NATE p. 

Eurznom, 28 Or. L. J. 227; A. |. R 1927 DS oS 
e 


88.476, 476B—C. P.O. (Act V of 1908), 
s. 116, O. XLI, rr. 11, 17 —Complaini by Civil Court 
—Appeal—Procedure—Default of appearance— 
Dismissal of appeal—Revision. 

The of s. 476B of the Or. P. O., indicates 
with sufficient clearness that the Oourt to which an 
appeal lies under that section is oneto which the 
Gourt ing or filing the complaint is subordinate; 
in other words, if it is a Civil Court which has made 
an order under s. 476 ofthe Or. P. O, the appeal 





against such an order must lie to ahd bo heard by the . 


authority or tribunal to which such Civil Oourt is 
subordinate and the procedure governing an appeal of 
this description is that prescribed by the O. P. O. 
for the hearing of an appeal, Where such an ap 
is argued in by the Counsel for the appellant 
and is then adjourned but at the adjourned hearing 
the Counsel for the appellant does not turn up, the 
Court is entitled to assumes that the appeal has been 
abandoned and to dismiss it. In following this course 
the Court cannot be said to commit any illegality or 
material i within the meaning of s. 115 of 
the O. P.O. C Nasaguppix KHAN y. EMPmEEOR, 530, 
837; A. L R. 1937 Oal 98; 28 Or. L, J. 92 124 


88. 476, 556—Complaint by Sessions Judge 
Sessions Judge, whether ‘a party’ to proceedings — 
Discharge of acoused—Sessiona Judge's power to 
revise order of discharge and direot committal—Or. 
P.C (Amendment) Act (XVIII of 1923), effect of. 
A Sessions Ju who makes a complaint under 

s. 476, Or. P. O., is & party to thep in- 

{tiated in pursuance of his complaint within the mean- 

ing of s. 556, Or. P. O., and is, therefore, disqualiffed 





from hearing an epplication torevise an order dis- ' 


charging the persons complained against. B In re 
MUDKAYA ANDANAYA HrrwwatTa, 28 Bom. L. R. 1803; A. 
L R. 1927 Bom. 35; 28 Or. Lu J. 53 88 





void as his wife was not a widow at the tims of the 

marriage ag she had represented herself to be. This ` 

plea was not set up asa defence in the application by 

the wife for maintenance: ps 
Held, that the proper remedy of the ap 


under the circumstances was toapply to tle 


having matrimonial jurisfliction in the matter to` 
have the marriage declared nfill afid void. B 
PALMERIO v. PALMERIXO, 23 Bon? L. R. 1299; ALR 
1927 Bom. 46; 38Or.LsJ.51 * à 33 


488 (3) proviso (1)—Zusbend having” 
z A Put eund for ANAL 
live sith h . * 





nd, z 
Ii is not a just ground, wifhin Tho meaning of a, 499 
° 3 » * F . * 


) 


e 


. 
* 
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Or. P. O., for a wife's refusal to live with her husband 


that he has another wife and children by her. L 
Kireat Sinan v. Gantt, 28 Or. L. J. 236; A R 1927 
Lah. 1€8 | 1036 





*. . 
s. 488 (5)—Order of Wide a b 
re-joyning husband —Ordar, whether continues to 
in force. 
An order for maintenance passed in favour of a wife 
remains in force until itis cancelled notwithstan 
the return of the wife to the husband for living wi 


him. 

A wife obtained an order for maintenance but some 
years after re-joined her husband. Again she left him 
and applied to the Magistrate for arrears of mainten- 
ance which was diregted to be paid at the same rate 
as before: i 

Held, that inasmuch as theo order was still 
1n force, the Court's order might be taken as made in 


‘execution of that order and accordingly, it was com- 


petent for the M te without further enquiry or 
notice to the husband to direct payment until the 
order had been cancelled by appropriate proceedings 
under sub-s. (5) at the instance of ‘the husband. 

WARATANASWAMI MUDALI Y MANGAYARKAEASAMMAL, 38 M. 
L. T. $18; 28 Or. L. J. 237 1037 
8. 491. See Oz. P. O., 1898, s 54 42 


& 491—Provincial Insolvency Act a of 
1920), s. 28—Sind Emcumbered Estates Act ( of 
1806), s. 10—Bombay Land Revenus Code (Act V 
of 1879), s. 157— Order of arrest —W rit of habeas 

Protection 








Casp LR Tribunal, out of the ordinary 

& out 0 course, 
is appo by an Act to determine questions as to 
rights which are the creation of that Act, then, except 
so far as otherwise expressly provided or henry 
implied, that Tribunals jurisdiction to determine 
those questions is exclusive. 

Where, & person is arrested under the 
ordersof the Manager, Encumbered Estates, under 
the provisions of s. 10 of the Sind Encumbered Estates 
Act read with s 157 of the Bombay Land Revenue 
Code, the High Oourthas no jurisdiction to issue a 
writ &f habeas oorpws under s. 491 of the Or. P. O. 

Jn Insolvency Court also cannot, under the provi- 
sions of s. 23 ofthe Provincial Insolvency Act, grant 
such a person an interim order of protection before 
he is adjudicated an insolvent, as he is not under 
arrest in execution of a decree: of any Court for pay- 
ment of monBy. 8 QHANBMAWDAS v 
MAMAGAR ENCUMBERED Esras, 28 Or. L. J. 194; A. L 
E. 1927 Sind 123 930 


bs. 497, 498—Charge of murder—Bail, 
‘when gra . 
A person accused of murder should not be released 


he 





of sig avaused. GA San TIN v. EMPEROR, 

š Bur. L. J. 170; 28 Ow L, J. 188 860 

— — 8. 522. See Pajar Cons, 1860, 5. 349 863 

pee 8, 528. 

“ Bee On. P. O.,2898, a. 5 126 
Bes omp. O., 1898, so 117 (3) 605 

pemen e B2 6—Trêhajer —M i acquainted 
pith enmity, betwee acoused— 


e Vide 
. . s 


ral INDIAN CASES; 


is brgught if there appear reasonable grounds 
for inlra that ho has Reon guilty of the offence : 
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Magistrate frivolously summoned as* wiinesa— 

Transfer of case, w r pustified, 

The circumstance that a Magistrate in his capacity 
ofa Sub-Divisional Officer knows ths existence of 
enmity between the prosecution and the &ocused and 
thatthe accused deaires to cite tho Magistrate to 
depose to that enmity cannot be held to bè a ci- 
ent ground for erf the cage to another Magis- 
trate. O Lat HARI Har Baxsan Brsau v Hurmzon, 3 
O. W. N. 944; A. L R. 1927 Oudh 31; 28 Or. L. J. 65 


` 97 
8. 526—Tmnsfer of case from District— 
District Magistrate, «opinion of, that there is 
rima facie case, whether ground for transfer. 
e mere fact thata District Magistrate has come to 
the conclusion that there is a prima facie case 
an eccused person which ought to be inquired into 
by a Criminal Oourt, is no ground for transfer of 
the case from the District unless it is shown that 
the District Magistrate is attempti to influences 
the result" of the case directly or indirectly, L 
JawaLa Brwan v, Rwrsxom, 28 Or. L. J.190; A L R. 
1927 Lah. 164 862 


8. b26-— Transfer of case—Grounds for 
transfer. 5 

Persons who engage in what may be ‘called political 
or social controversies, or controversial matters in the 
local affairs of their own community, and what may 
be described generally as publo affairs and who 
happen to be unable to do so without brin them- 
selves within, at any rate, an alleged b of the 
criminal law, must take the local Oourta as they 
ggah Court will the lio 

e t not encourage pub 

belief that the Judicial and trate Benches can 
be dragged into the arena of tical and personal 
strife by means of applications, the foundation af 
which is a deliberate attempt to involve members of 
the local Bench who haves public duty to perform, 
in local and personal controversies. 

No Court ought to interfere with the course of 
judicial proceedings by an order for transfer unless it 
15 satisfied by clear and unimpeachable evidence that 
the Oourt, or individual, from whom it is proposed to 
transfer case, has by some conduct 
rendered himself unfit, or unlikely to give the accused 
a fair trial FANE to that salutary provision local 








people must the local Oourts as they find. A 
Rara Hussain v. Rurnzoz, 28 Or. L. J. 75; L. R8 A 
17 Or; A, LR. 1927 All, 84 105° 





ground for transfer. . N 

An unjustifiable order directing the issue of a war- 
rant against a pardanashin a acre good und for 
the transfer of & case from the Oourt the Magi te 
making the order to some other Oourt. Hist sare 
v. Poo Ram, 27 P. L. R. 604; A. L R. 1927 Lah. 16; 28 
Or. L. J. 225 1026 


8. §26—Transfer application—Grounds 
gor transfer. : 
deciding whether an application for transfer 
of s criminal case should be allowed, the question 
is not whether the belief of the accuse the will 
not have a fair trial before the tryin iatrate, 
is reasonable or unreasonable, but whe it exists 
or not, though the only way of deciding whether it 
«xigta or not isto see whether it might reasonably 





s 
B 


' vol. ds] 
Criminal Fyoosdure Code—contd. ! 


. be expected to exist ins person of the standards of 
intelligence and honesty common in the class to which 
the accused belongs. N Jamam Swamy., Empnnor, 28 
Or. L. J. 188 li . 4860 


884,526,(4), 539, 539A— Penal Code (Act 

XLV gf 1800), ss. 101, 198—Oqphs Act (X of 1878), 

ss 4, l&—Transfer. appiicatyon—Affdavit, falss 
statement in, effect of. 

A person making o false statement in an affidavit 
filed in support of an application for transfer of a 
oriminaloagse aa required by the provisions of a. 526 
(4), Or.P O, is guilty of an offence under s 191 of 
the Penal Code. Sanwat v. EArPEROR,28 Or. L. J. 
133; A L R. 1987 Bind 113 341 
— L-— 8. 528. Bes On. P. O., 1888, sa. 350, ih 








6 
8. 628--Transfer of case by mifi ie en 
trate — A of notice to opposite party, effect of. 
A aa ya case bya District Magistrate with- 


out notice to the opposite party though not proper 
is not illegal. L RAHM Guawtv. Fazat BLAHI, 28 Or. 
L.J. 38; A LR 1927 Lah. 80 70 


88.535, B37—Omission, error, or irregu- 
larity in charge, effect of, on conviction or acquittal. 
Where a Court of Appeal has before it the question 

of confirming or setting aside a conviction, an omis- 

sion by the trial istrate to frame a charge or an 
error or i the charge is no ground for 
setting aside a conviction unless a failure of justice? 
has in fact been oocasioned by such omission, error 
or irregularity. When, howevar,a Oourt of Appa 
is dealing with an appeal against an uittal 

is no corresponding provision of the under 

which a defect inthe charge can be condoned L 

HuMPAROR v ABDUR RAHMAN, 28 Or. L.J. 170; A.L R. 





1027 Lah. 109 602 

——-—— 8. 537. 
See CONSENT OF PARTIES 415 
Ses On P. O., 1898, es. 110, 112 41 
See Oz. P. O., 1898, 88 133, 137 415 
See On. P. O., 1888, s. 145 (1) 1031 
Ses Ox. P. O., 1808, 5. 242 411 
See On. P. O., 1898, sa 258, 537 44 
Ses On. P. O., 1898, sa. 276 ero. 849 


8. 537. " 
Contravention of an express oe as to a mode 





oftrialis not a mere ty. M In re Rav 
Aonart, AL. W 649;51 M. L. J.087; A. LR. 1927 
Mad. 78; 28 Or. L. J. 12; 38 M. L. T. 141 
8. 537. 

Bection 537 of the Or. P. €. applies to mere errors of 
procedure arising out of inadvertence and does not 
apply to cases of disre of & mandatory and im- 
perative provision of the ode. A Bawra BINGE”, 
Goror, 28 Or. L. J. 231; L. R. 8 A 39 Or; 25 AL J. 


44 











946; A. L R. 1987 All. 297 1031 
$. B39A. 
See On. P. O., 1898, as. 420, 539A. 600 
89, 539, 539A. 
Sea Oz. P. O., 1888, s. 528 (4) mmo. 341 


& 539 (b)—Local inspestion—Notice to 
Plaadery whether notice to parties—Presence of 
Pleaders at, time of inspection, effect of. 





An order of discharge bya istrate after 
local ins n cannot be held to be illegal on the 
ground t notice ofthe inspection was not given 


to the parties as required by s. 539 (b), Or. P O. 
when previous notice was given and the accused's 
* 


GENERAL INDEX. °, . ° 


1091 


e 
Criminal Procedure Sode-sconcld. 


Pleader and the Public Pros&cator ‘ware present at 
the time of the inspection. N HuPEROB $ JODHRAS, 28 
Or. L. J. 180 . * BB 
8.556. See Or P. Qy 1898, as. 476, 538. 


85 
&. 561A. Ses On. P. O., 1898, ns. 369, 581A 
1040 
8. 562. See On. P. O., 1898, sa. 438, 562 
598 
Criminal Procedure Code (Amendment) Act 
AA 011923), 85. 72, See Cz. P. 0, 1898, ns. y 


Criminal trial—Admission of evidence of similar 
cd ruch ovidan duty of, to direct Jury asto valus 











of such evidence. 

a Judge admits evidence to the effect that the 
accused had attempted to commit atmilar offences 
against the complainant as wellas others, it is the 
duty of the Ju to explain moet carefully to the 
Jury that they are not entitled to take it that the 
accused had committed the offence charged because 
they had previously bean found to have attempted to 
commit similar offences. O Azmuppy v. Ewrsror, 44 
O. L. J. 253; A. LR. 1927 Cal. 17; 28 Or. L. J. 99; 54 
Q. 237 227 
Court's duty to take evidens of — defence 

wiinesses. 

Every reasonable attempt should be made by the 
Court to secure the evidence of witnesses cited by 
the accused either by procuring their attendance or 
by having their evidence taken on commission and 
ihe. must show what happened to the sum- 
monsea issued to them. L Hira BINGH v. Erano, 127 








P. L. R. 501; 28 Cr. L. J. 107 599 

— Evidence—Document prepared by Police 
during investigation, admissibility of. 

A document which is not evidence not become 


so by being formally proved and exhibited in the 
case. A document prepared by the Police duri 

the investigation cannot, therefore, be treated an 

dence even though formally ved. L Yaru v. 

Bupapon, 28 Or. L J. 112; A. I. R. 1927 Lah. 79 240 

A Bvidence of witness at enmity with accused 

as basis for conviction—Corroboration, sufficiency of. 

It is unsafe to bass a conviction on the inse e 
of persons who are at enmity with the accused unleas 
it 18 sup by the evidence of reliable and dis- 
intere witness. The statement of a witneas who 
isa sepi inthe vi whose name was not men- 
tioned in the First rmation Report and whose 
statement was not recorded by the Police until after 
the expiry of some days is not sufficient corroboration, 
L DALIP SINGH v. EuPSROR, 28 atid J.43 © 76 

Magistrate's powers to alter charge. Ses O 

P. O., 1898, e, 28 A 596 
Motive as basis or conviction, 

Motive in itselfis quite inadequate to sustain a 
conviction uffless there are other grounds upon which 
it could rightly be had. L ARJAN v Euraror, 9 Lah, 
L.J.38; 28 Or, L. J. 118; A.L R 1927 Leah. 74. 326 
= Post wh exami 

inary period for putre faction of. $ é 
In India i$ is very rare to find s dead*body free 
from traces of putrefaction fos ofore than $4 hours 
after death. L KERRI veHrnROGE, 3 Lah. L. J. 147; 28 
Or. L J. 185 . . T . 857 

= Sia of guilt—Association wh offenders, 

e of. a 

The association of a parson with pther STPONS who 
actually take part in the oommjssion of ån pftence end 

e e 
e 


s . e. 
e 

















+ i Dead e body, ? 


` 


*. 
* 
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his presence atthe time when the offence is committed 
may raige a high degree of suspicion that he was coon- 
éerned in the offence but unless the evidence shows 
that he was aware of «rha» the other persons were 
doing an@abetted their act or took in it with 


e 
aan @ 


such knowledge, he cannot be held guil of the 
offence. L ABDUL Agu v. EurmzOR, 27 P. L. R. 441; 28 
Or. L. J. 209 1009 


se meu of proceedings pending civil suti— 
omplatnt suppressing facis to Provisions o 
8. 195, Cr. P. C.—Speedy triak T 
In oertain proceedings under s 145, Or. P. O., the 
petitioner was {found to be in possession on the 
ofa sale-deed. The respondent filed a suit to declare 
that the deed was% forgery and, during the pendency 
of it, filed also a complaint against the petitioner 
elgg thet he was ilty of an offence under 
B. 474, Indian Penal e, suppressing the further 
fact that the document was actually used in Court, a 
ciroumstance that would have attracted the provisions 
of s. 195, Or. P. O., as to sanctior. which had not been 
Onan application by the petitioner to the 
Court for stay of the criminal proceedings dur- 
pandan bg civil euit: 
t criminal proceedings ought not to 
be stayed, but must, under the Sirodms nee. be dis- 
of without delay. M Borra VzNEKATA HBDDY v. 
ADI Lixaa Rmppy, 28 Or. L J. 225 1025 


Summary trial—Notes of evidenoe—Magia- 
trate’s duty to record and preserve, 
procedure is to 





Altho the object of 
shorten the course of a trial it is nevertheless incum- 
bent on a Magistrate to put on record sufficient evi- 
dance to justify his order. The notes of evidence 
should form part ofthe record and their destruction 
renders a conviction improper. A Anu RAM v. 
Ruraxom, L. R, 8 A. 9 Or.; 48 Or. L. J. 88; A. L R. 1927 
AIL 157; 49 A, 131 120 


—- Warrant cas-—Trial, whether can be 
converted into summons case— Legality of trial. 
Once a trial has begun according to the provisions 

felating to the trial ot warrant cases, 1t is not open to 
the Magistrate to alter the section and to convict the 
accused without framing acharge ag in a summons 


asa 
eWhere the Magistrate adopts such a course the 
trial is altogether vitiated and the conviction cannot 
atand. A Goym v. Ewranor, L. R. 8 A. 20 Or.; 28 Cr. 
L. J. 337; A. L R. 1927 AlL 370 1027 


Sriminal Tribes Aot (Ill of 1911), s. 4. Ses Oz. P. 
* Q., 1888 110, 118 234 
Qrown--Power to make orders in Council in contre- 
vention of prior oonvention. See FonmiaN JURIS- 
Oustom- Bhojkis of Pala e. 
ustom—Bhoj o mpur Taksil, Kangra Dis- 
trict, whether governed by agriculiural custom— 
Priestly class of Hindus, presumption as to law 


e pO 
Àojf&s in the Palampur Tahsil of the Kangra 
District not governdi by agricultural custom, 
There is d strong umption that the members of 

4 “like the Bhojkw who are not 

shown to have aban thbir hereditary prieetly 
com patioñs ow the Hindu Law. L BIDHRAMI v. 
n q, 
* 


K 555; 31 P. L. R. 864; A. L R. 1997 Lah. 
* = . 
— — -— Hvyldsaoe of custom whether can be 


948 
con- 
gidered in second appeal, Ses APPHAL , 
. 
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GOustom—contd. i 6 


(N. W. P.)—Succession—Ajit “Mali Gour 

Rajputs tn Oud. ` 

Among the Ajit Mali Gour Rajputs there is no 
custom whereby to the' provisions of the 
Mitakshare, when the last member of one branch of a 
family dies and is succeeded by widow? with the 
widow's estate, then &n the death of the widow the 
other branchestake the estate in equal shares with- 
out regard to their, being more or less remote in 
kinship to the deceased. O Susna BisaH v. Rustam 
Brixen, 3 O. W. N. 240 Bup. 129 


Proof of custom—Wajib-ul-arz, entry in, 
value of. : 
It is of the essence of usages modifying the ordinary 
law of succession, that they should be ancient and in- 
variable, and it is further essential that they ahould 
be estab to beso by clear and unambiguous evi- 
dence. It is only by means of such evidence that the 
Courts can be assured of their existence, and that 
they possess the conditions of antiquity and certainty 
on which alone their legal title to recognition depends. 
Where it is not shown by reliable evidence that & 
Settlement Officer in compiling a wajib-ul-ars neglect- 
ed to perform his duty or was misled ın recording a 
custom and ıt does not appear that the statement of 
the custom is ambiguous, the record ofa custom ina 
wajid-ul-ars is most valuable evidence of the custom, 
O Sosma Bixez v. Rustam Binan, 3 O. W. N 340 mi 
(Punjab)—Jais of Ludhiana Dustrict—Suc- 
cession —W idow of grandson shares equally with son. 
Among the Jats ot the Ludhiana District the widow 
_grandson of & deceased owner of pro 
entitled to share equally in his property with his 
L Ram HARAN v. PUNJAB Kaur, 7 Lah. 552; 27 P. 
L. R. 857; 9 Lah. L. J. 91; A. L R. 1927 Lah. 82. 946 
Sale of house by parjautdar—Zemindar, 
right of, te get one-fourth of sale connderation— 

Mohalla Man Sarobar, Benares (iy. 

There ıs no custom in Mohalla Man Barobar in the 
City of Benares whereby the semindar is entitled at 
the time of the transfer ofa house by parjautdar to 
get one-fourth of the sale consideration from the 
vendor or the vende. A Jott BALA Dani v. M. SHEO 
LING SHAMI JANGAM, A. L R. 1927 All. 201 292 


Allenatlon—-G1ft—Kharals of Gogera Tahsil 
District Monigomery—Cift to daughter or rendent 
son-in-law. 














ora resident son-in-law. L Onawa v. AHMAD, 8 Lah. 
144; A. L E. 1927 Lah. 143 692 
— Just antecedent debt — Loan 

for purchasing woman—Contract Act (IX of 1872), 

a. 23—Trafic wm women—Public policy. 

A loan raised for buying a woman for purposes of 
concubmage cannot be regarded a just antecedent 
debt within the meaning of Punjab Customary Law 
justifying alienation of ancestral ummoyeable property. 

Purchase of a woman 18 opposed to public policy and 
cannot be regarded as an act of neceasity for a Jat 

iculturisty) L GUJJAR BINGH v. Kanan BINGA, A. L 
E. 1927 Lah. 118 ; | œ 619 


Ancestral Immoveable property—Trees 
standing on ancestral land. liability 07, to attachment 
and sale in execution of money-deeree—Lunjad 
General Clauses Act (I of QEREÓ 0. 





Vol. 88) 
Oustom--ooncld. 


Trees standing on ancestral land are ancestral im- 
moveable pro and as such are exempt from attach- 
ment and sale in execution of & money-decree ob- 
tained t a deceased n Rat even A Eu 

lanted him unless they are 

ecretel atourt, L Naeim Given e ast Rap Rau, A L 
R. 182f Lah. 148 448 


Gift in lew of services —Gujars of Tahsil 

Kharian, District Guyrat. 

Under the Customary Law of the Punjab the onus 
to justify a gift lies the domee; but where the 
donee ig an agnate with a special association with the 
donor, and the ites in lieu of services, the custom 
of allowing such a gift is uently 

A Gujar of Tahsil Kharian, District Gujrat, is by 
custom entitled to make a of his property in 
favour of one nephew to exclusion of another 
nephew where the donee has been brought up by him 
from his infancy and the gift iain lieu of services. 
L BARDAR ALAM v. MOHAMILAD ALAM, 8 Leh. L. J. 555: 
27 P.L, R. 707; A. L R. 1827 Lah. 41 928 


Muhammadan raw at in lieu of 
dower—Ancestral propsrty— Dones, powere of 
alienation of. 

Where ancestral land is transferred by a Muham- 
madan husband to his wife in lieu of dower without 
objection by his collaterals, it becomes the self-acquir- 
ed property of the wife which she is at full lib to 
alienate in any manner she pleases. L ABDUL 
Kuan v. Sanm Jan, 8 Lah. L. J. 55; 27 P. L. R. 165; A, 
LR 1937 Lah. 29 1004 
Damages. See OoNTRAOT. 

Dang, whether deadly weapon. 

ng is not a deadly weapon within the meaning 

ofs. 397, Penal Code L Bacuna v, Eupwron, 28 Or. L. 

JU A L R. 1927 Tah. 149 49 

Deolaratory Sult—Limitation—Fresh ause of 
action. See LiurraTION Aor, 1908, 80m. L Arr. 120 

988 

Decree, attachment and sale of, whether legal. 

The sale of & decree in execution of another decree 
is not a nullity; the utmost that can be said with 
to such & sale is that it is irregular. 

person at whose instance a decree is sold cannot 
Bae uently impugn the validity of the sale on the 
that the decree could not be sold under O. 

XL. r. 53,0 P.O A Bgna Lan vw.GixBí; KIBHORN, 
49 A. 292; A. L R 1927 AIL 76 443 
Betting aside of dearee— Wrong view as ko 
nature of suit, whether ground for vacating decree. 
Ses PRINOIPAL AND AGENT 742 
— Prelvminary decree, execution of—0Objection 
to execution not raised—Subsequent application — 

Objection, whether can be raised —Roes judicata. 

It is not open to a judgment-debtor to object to 

ihe execution of & deoree on the ground that it is 

reliminary and not final when execution proceedings 
fare been, taken previously without that objection 

being raised. L JAGTRI Mar ». RAM CHAND 870 

Defamation—Prinlege—iIrrelevant remark volun- 
tarily made by party not privileged. 

A defamatory statement made by & party toa suit 
which if irrelevant to the matter of inquiry and not 
called bw the presiding officer's question is not 

rivileged @Jiwan Mat v LacmuaN Dag, 8 Lah L. 
P 50; 37 P. L. R. 351; A LR 1928 Lah 488 7851 

Suit for dne De proof of —Bewefit 
of doubt —Journalist, of—J ustification—- 

Damages, amount of. 

















. 
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Defamation—condd" e : 


Whena newspaper publikhes ‘a defamatory state. 
ment charging a person with conduct which, if true, 


would render him Piinble to one tion and 
subsequently attempts ip Jo oe charge, the 
faota charged must be p degree 


nas would be Mere TK 
Fd eser ka kakang In other words, ina libel suit 
imputing conduct to the plaintiff which would render 
him liable to criminal prooeedings, the benefit of any 
doubt as to the truth of the allegations complained 
ip Dui pe gen ae the defenoe, but to the pleint- 


A journalist who publishes a statement about an 
individual is in the eye of the law in the same position 
as any other person. 

In order to succeed on the pleat? justification in a 
libel suit the defendant must prove that the whole 
of the defamatory matter is tantially true and it 
is not enough to show that seme of the matters set 
out in a libellous publication are true. 

The amount of damages for defamation must de- 
pend upon the particular facts of each case. 

Where the libel complained of is savage, gross and 
vindictive and is persisted in up to the Court af Appeal 
and the defendant does not attempt to go into Ais 
witness-box to support under oath the plea af 
fication deliberately raised, substantial FEL sir 
be awarded. L KHAIR-UD-DIM v. na rts Swan, 7 Lah. 
491; A. L R. 1987 Lah. 20, 37 P. L B. 612 300 


Dekkhan Agricuiturists' Rellef Aot (XVII of 
ee ul C. (Act V of 1898), T ($ 
— Fine, recovery of —Immoveabls property 
eulturist, whether can be sold. 

Immoveable property of an agriculturist can be 

and sold in execution of an order passed 
under s 380, sub-s. (3) of the Or. P. O. as amended in 

1833 Ths mere fact that the warrant in such a oase 

ja executable as if it were a decree does not make 

the provisions of s. 22 of the Dekkhan Agriculturists’ 

Reliat Aot applicable to euch & warrant. 

Per Fawcett, J —The words ‘an order'in s. 23 of 
the said Act must be read, with the preceding words 
in execution of and so read, they must be limited to 
an order capable of execution in the ordinary way. 
B Oornrxoron or SATARA v. MAHADU RAGHU Kanam, 28 
Bom. L. R. 1331; A. L R. 1926 Bom. 582; 50 B. 844 310 


Delay. See ABONDONMENT 835 
, effect of, in discretionary matters. Ses Incom™ 
Tax Aor, 1922, s. 32 ato 221 
Demurrage. Ses OHARTER PARTY 581 
Dhande patti. See Beran SUNU Law ov 1888, 
a 41 (1) ° 42 
Dhardhura See ALLUVION AND DILUVION 55 


Dower—Execution ef bond to pay amount of dower 
on demand—Suit for  dower—lLimitation,. See 





Lrurrar»wN Aor, 1908, Son, I, Ant. 108 553 
Dying declaration. Ses Evrpssos Aor, 1872, s 32 
322 


Easement--Inorease of burden. See TxsUNOrION 3 
100 


Light, obstruction of, whemactionable. 

The owner ofa dominant tenmment doesnot obtain 
by his easement a right toa the light he has en- 
joyed during the period of prescriptidh. He obtains 
aright to so much of iton!y as will suffibe for the " 


ordinary purposes of inhabitancy or pement aeoo 
g 


ing to the ordinary noti 
Nis the Jooality ind ur Undings. There iq ng 


. . * 
e 
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Eassment—ooneld, © 


infringement the *asement acquired by ancient 
lights nala 7 ect which is done amounts to a 
auisanod. 


A. person cannot, therefore, restrain another from 
erecting » building merely on proof of the fact that 
the buildi which is pro to be constructed will 
materially i ight which the plaintiff en- 
jos for his house unless he proves thatthe Fig ana 

ding would amount to a nusanoe in the sense 
that it would render the plaintiff's building “unfit for 
the ordmary ofinhabitancy or business ac- 
cording to the ordinary notions of mankind having 
regard to the locality and surroundings.” A Dwapxa 
Prasan v. BISHAMBHAR Dayal, A. I. R., 1927 AIL 191 


5 
EL Ry. Company Provident Fund Rules, r. 26 
construction of. See PROVIDENT FUND 507 


Ejectment sult—Burden of proof. 
In a suit for possession the plaintiff has to recover 
by the establishment of his own title and not by.show- 


ing flaws in that af those in on. PO 
UMIEDHAL v. OHANDMAL, A. I. R 1926 P. O. 142; 30. 
W. N. 980: 58 L A. 271: 35 L. W. 90; 25 A. L. J. 61; 
(1927) M. W. N. 84. 38 M. L. T. 43; 28 P. L. R. 113; 31 
O. W. N. 413; 52 M. L. J. 368; 450. L. J. 274; 8 P. 
L. T. 251; 29 Bom. L. R. 755 749 
Eleotions—Returning officer, powers of. See O. P. O. 

1908, s. 115 - n 148 
Estoppel. 

See AOQUTEBORNCB. 

See Evrpmxcm Aor, 1873, s. 115. 


Acquiescence, what amounts to— Appeal, 
second Finding of fact, erroneous, whether binding. 
A finding of faot based upon admissible evidence 

must be accepted in second spree! even though it is 
erroneous. Acquiescence implies that the person who 
is said to have acquiesced did so with know of 
his ta and the other person acted in the 
fide 





ief that he was acting within his righta. - Ths 
absence of either of these elements makes the doctrine 
inapplicable. The acquiescence, which will deprive a 
man ef his legal rights, must amount to fraud. O 
Buom v. MORAMMAD HABIB Uran, A. LR. 1927 EU 
86 

Attestation, whether creates estoppel. ud 





OR 


= Consent to mutation, 

A who ap at the time of mutation in 
respect of a sale and e resses his consent to it can- 

not subsequently come forward and in the gale. 

L Musawwap UMAR p. Watt, 2leb L J.3 752 
Oonseut to particular mode of evidence. See 
KrIDANON 681 
Mortgagor and mortgagee. Ses Morreacon 
AND MORTGAGHA : 561 
Under valuation of suit whe&her creates 
estoppel. See O. P. O., 1903, s 110 921 
, whether can alter law. Ses Minor 148 

















É * Eviddnoe—A ppreciation of evidence—Prosecution 
evidence 


disbelseved inerespect of ons offence —Court, 

discretion of, © get on same ¢ in respect of 
nother offence. . f 

ough p is an e@mentasy principle that false evi- 

dence should not be believed, a Court is not precluded 

from pxercising its powers of discrimination by elimi- 

i dys from evidence which is other- 

found tg be 


‘A Oguri arhich Titres the prosecution evidence 


_. INDIAN CASES. 


Evidence—coneld. o 

with refërence to a particular offence, fhay still act 
upon it in reepect of anoiher offence. M In re 
OHAGAKTI CHINNA Vanxatasamr, 25 L.W. 325; 28 Or. 
L. J. 238; A. I. R. 1937 Mad. 410 ; 1038 
Opinion on question of law, ncy of. 
lori, B Cor do eT on a qfestion of law is 





irrelevant. B Cox & Qo. v. Pestons1 & Co, 28 Bom. L. 
E. 1204; 50 B. 656, A. L R. 1927 Bom. 13 489 
Recording evidence, irregularity in— Consent 
of parties, effect of—Hatoppel. 
In a civil case dbnsent of parties can validate the 
mode of recording evidenoe even if it be irre T. 
A party consen to & particular mode of evidence 
is stepped nos amagang ihat such & method is 
I 


EET USUS ALI Hax Jr v. MOHAMMAD DIN, A T. 
R. 1927 Lah. 183 : 


681 
Reports on secret tries, admissibility of. 
Reporte made by & Tahsildar on secret enquiries 
under the orders of a Sub-Divisional Officer are quite 
inadmissible in evidence ina criminal trial. A 
Ouannd v. Rurzzoz, L, B. 8 A. 4 Or.; 28 Or. L. J. 91; A. 
LR. 1927 All. 147 123 

Riwaj-i-am, value of. 

An entry ins Riwajt-am is sufficient to establish 
a custom, where it isnot rebutted by other evidence.’ 
L Ram SARAN v. PUNJAB Koar, 7 Lah. 552;37 P. L. R. 
857; 9 Lah L. J. 91; A. L R. 1937 Lah. 82 945 


Testimony of witness rejected with regard to 
one , whether acceptable with regard to 


The uncorroborated testimony of a witness, if held 
unreliable as to one accused, should be rejected with 
respect to the others also in the absence arene 
circumstances. N Ymsuopr v. Ewrmon, 9 N. L. J. 194; 
A. L R. 1927 Nag. 43; 28 Or. L.J. 186 858 

Witness held unreliable as to ons accused, 
whether can be believed as to others —W itness report- 
ing to Polics very late—Delay mot explained— 

Evidence, value of. 

In the absence of special reasons a witness who 
is held to be unreliable in to one accused 
should not be held reliable as to the other accused. 

The evidence ofa witness who reports a matter to 
the Police ata very late date and who is not able to 
give any explanation for the delay should be treated 
with icion. L Kueers, Eurxzoz, 3Lah L. J. 
147; 28 Or. L. J. 185 '* 857 


Evidence Act (10f 1872), ss. 11, 13, 32, 157— 

Documents not inter partes, containing recitals with 

egard e boundaries of land in dispute, admis- 
ity of. 

Wheres dispute arises with regard to the owner- 
ship or possasaion of a piece of land, documents 
executed between third parties relating to pleces of 
land an the boundaries of the disputed piece which 
recite that the disputed piece is in the ion of 
a particular n are admissible in evidence accord- 
ing to the following rales: N 

fb Where the executhnts of the documents sought 
to be admitted in evidence are called as witnesses 
and give their évidence end in support ofe their evi 
dence produce the documents executed by them, the 
documenta are admissible in evidence sunde? s. 157 of 
the Evidence Act as corroborative of the evidence 
given by the witnesses; 

(1) the executants of the documents are alive 
and do not give their evidence in the case the doou- 














* 
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. 
ments are not admissible in evidence either under a. 
ll or under s.18 ofthe Evidences Act. 

(3) (Obiter dictum). Where the executants are dead, 
the documents are admissible under s 32 of the 
Eridano Act. C KmrasuppIN v. Navan OnANDRA 
Parrox, 40.91, J. 583, A. L R. 1927 CaL 230 907 


ae 
————-8, 138 — Recital in dead not inter partes, admis- 
sibility of. 
A. recital ina sale-deed that the vendor 
certain rights in the property sold is not admissible 
in evidence ina suit between the vendor or his suc- 
osssors-in-interest and third persousin which a 
dispute arisen as to whether the vendor had or had 
not such rights in that property. O BRozmwpna Kisnors 
Ror v. Monwa Onanpka BHATTAOHARJII, $1 O. W.N. 
33; A. I. R. 1927 Qal 1 189 


$58. 13, 167—0 P. C. (Act V of 1908), s 
108 as amended by Act VI of 1926—Finding arrived 
at partly on basis of anadmissible evidence—A ppeal, 
second—High Court, power of, to determine issue. 
There is great difficulty in applying the provisions 

of 8. 167 of the Evidence Act to the generality of cases 

which come before the High Oourt on second appeal, 
inasmuch as the High Court has no power in second 
appeal, to deal with the sufficiency of the evidence; 
it has only a right to entertain questions of law. 

When evidence has been wrongly admitted by ths 

Court below the High Court has, generally speaking, 

no right to decide whether the remaining evidence in 

the case, other than that which has been improperly 
admitted, is sufficient to warrant the finding of tha 

Court below. The High Oourt-cannot decide that 

question without examining in detail the other evi- 

dence and determining as a question ef fact, whather 
it ia wuffücient ofitself to warrant the lower Oourt's 
finding. 

The only cases which the High Oourt can with pro- 
priety dispose of under such circumstances without a 
remand are thoes where, independently of the eri- 
denos improperly admitted, the lower Court has 
apparently arrived at its conclusion upon other 
grounds. Where this is clear from the judgment, a re- 
mand is unnecessary, because then the error committed 
by the lower Court has not affected the decision upon 
the merits. 

Under the provisions of s 103 of the O. P O., how- 
ever, where the High Court finds in second appesl 
that an issue of fact has bean determined by the 
lower Oourt upon evidence, a portion of which was 
not admissible, it is open to the High Oourt to deter- 
mine that issue itself. O Brosensea Kisnors Ror v. 
Mon OHANDRA BHATTAGHARIT, $10. W. N. 35; A L 
R. 1827 Cal. 1 189 
8. 24—Confesrion to reliable and respectable 

witness—Accused not in Police custody—N o duress 

or undus influence—Oonfesrion, valus of. 

Where a confession is made by an accused person 
whie he is not in Police custody, to a respectable 
and reliable person and the confession is not obtained 
as a result of duress or undue influence, it is very 
reliable and valuable evidence against him and upon 
this confession alons he can be found guilty. O 
Suro Baray v. Eupmos,3 O. W. N. 301 8up.; 280r T. 
J. 102 . 232 
8. 25—Abkari Inspector, whether Polics 
Officer—CÜonfession made to Bxcise Officer, whether 
admissible. 

An Excise Officer is not a Police Officer within the 

s 
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Evidence Act—cortd, 6 dicm 


e 
meaning of a. 23 of the Evidends Act. An inorimi- 
nating statement made by an accused to such 
an officer is, the not inadmissible dn evidenos, 
8 Ewrseor v. BUDHU, Cy. L. J. 162; A.L R. T927 
Bind 119 . a 594 


8. 25—Confesion under, inducement of 





` exemption from punishment, admissibility of. 
A confession by an accused person or an er- 
hortation to speak truth impl an inducement 


N Yussopr v. Hurmzog, ON. L. J. 194; A. L R. 1927 
Nag. 43; 28 Or. L. J. 186 858 


88..25, 125—Bombay Abkari Aet (V of 
1878), ss. 51, 4f—Abkari exercising powers 
Police Of our 





of Police , whether 
to such , admissibility of—'Police 
mean 


ing of. 

Held by the Full Bench—An Abkari Officer, who, 
in the conduct of investigation of an offence punish- 
able under the Bombay Abkari Act exercises the 
powers by the Or. P.:0., 1898,. upon an 
officer in eof a Police Station for the in 
tion ofa cognisable offence is a Police Officer 
the meaning of 8. 25 of the Evidence Act. 

Per 5 and Fawcett, JJ.—The term ‘Police 
Officer’ ins. 25 ofthe Evidence Act should not be 
read in any strict technical sense but includes an 
officer vested with the powers of the Police bylaw. B 
Naxoo Saxu AHMED v. Eupweor, 28 Bom. L. R. 1196; 
A. L R. 1937 Bom. L. R. 4; 28 Cr... J. 122; 61 B. 78 


330 

8. 27. Ses Oz. P. O., 1898, s 162 227 

——— 8, 32. Bes Ermxos Aor, 1872, sa. 11 BU 

8. 32—Document reciting fact of ownership 

on boundary of plot to 
missibility of. 








of plot of land 


or 
which document relates, ad: 


taint ng recitals that the dispu 

is in the possession of £ certain person ie admissible 
in evidance under a. 84 of the Evidence Act, if the 
executants of the document are dead. C PRÊMATHA 
Nara Ror Cxowpnury v. Bujor Singa, DUDHURIA, 44 
O. L. J. 587; A. L R.1927 Cal. 234 910 
8. 32—Dying declaration, valus of. 

Ad declaration made at a time when the person 
making the same was well aware qf the fact that 
the accused had been named as the actual asenildht 
does not carry any weight. L Muxayrar v. MuPRROR, 


8 Lah L. J. 410; 27 P. L. R. 682; 28 Or. L. J. ee 
“ 


&. 34 —Books of account, evidentiary valus 








of. 

der the Evidence Act books of account by them- 
seg ee not evidence of any liability ene wayfor 
Other. M KxisHNAJEN Dour v. BADASIYA TAWEKAR, 24 
L. W. 859; A.L R. 1927 Mad. 24% . 73 
s. 35—Rergarke igh by Settlement Officer 

i ction of village, pdmunibility o 
Ly pia: jin by a kaga Officer 7 
of a village at the time of ingpecting 
are admissible in evidenc® underea.*35 of the 
Evidence Acs, being apirfta if a pwblio record mada 

b 
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, deénoe Act—contde - ad 


by a publio servañt in dhoharge of his official duty. 
O Saxo Banapus Since v. BrauuNATH Baran BINGE, 
AO N. 16; L. R. 8 A. (O) 48; A.L BR. 1927 rur 
7 a 


. . 
sa 35,74, 78, 114—0erti copy of trans- 
cartificats granted Head Meee of Native 





t — DA l » ati C ^ L 
(oie unas of Foreign Sn. Bine: M 


ni 
as to character of certificates 


to a pupil by the Head Master of a School is ad- 
missible m. evidence under s. 35 of the Evidence Act 
to prove the age of the pupil 
the Government of a State or country undertakes 
the education af boys and girls and employs officers 
for that purpose, then the officers so employed are 
executing oertain duties imposed upon tham by that 
State or country, and they come within the term 'exeou- 
tive officers’ as used in a. 74 (1) (141) of the Evidence Act. 
Section 35 of the Bvidence Act is applicable algo to 


entries in public- documenta of Native States amd . 


foreign countries. : 
"The term ‘diplomatic agent’ in s. 78, cl. (8) of 
- the Hvidance Actis used ina wide sense and prima 
facie Includes the Resident of H bad. 

A Court can presume under s. 114 of the Evidence 
Act that a tranafer certificate granted by the Head 
Master of a School in a Native State has the same 
character as & school leaving oertifloate in British 
Indis. B MiHARAT BHANUDAS NARAYANBOA GOBAYI v. 
KRISANABAT OHINTAMAN DaerPANDa, 28 Bom. Le R. 

1235; 50 B. 716; A. L B. 1927 Bom. 11 307 


8.74. See Evipnuon Aor, 1872, ss. 35 ns 
-89.78, See Hvipmuonm Act, 1873, sa. 35 m 


8. 78—Proof of Government Notification. 

See Epenorrio Rxunrky Aor, 1877, a. 45 18 

— $. 90—AÀnocient document—Presumption of 

pana RO Md of executant, whether can 
med. 


Rven where an ancient document does not pur- 
port to have been signed by the executant, itis open 
to the Court to presume that the party who ed 
for the executant signed it with an authority fram 
A Ganaa RAM v. OEUKNI Lar, L. R. 7 A. 426 CEA 
8.114, See Evrosnos Aor, 1872, ss. 35 "ns 


s. 114, lilus. (b), 133—A pprover, statement 
e of . 


isnot safe to base a conviction upon the evi- 
dee of an approver who is deeply interested in put- 
ting responsib : 
other than his own, unleas there is some dependent 
evidence to corroborate his story in material par- 
ticulars. L OmaNAN Sivan +. Huparor, 8 Lah L. J. 
pepee A eee eee TT 

e 


_ 2 "s, 115—-Kstoppel “by conduct—Mortgages en- 




















orcimg mortgage wiiowt disclosing agreement for 

LoL Babeequent sui for spgerfic performance of 
tb sell —Estoppel. 

S held à mortgage of a grove from A. Subsequent- 

ly A aggeed to grove to S. A oreditor of 

A astached “the e in execution of a simple 


INDIAN OASES, 


ty for the offence upon shoulders, 


[er oc 
Evidenoe Aot—canald, 


e 

to J for Rs. 85. S then purchased the” other half 
from A. After this S brought a suit for sale af the 
half grove held by Jon basis ofthe perime. 
A and J were impleaded in this suit, J paid 

amount of the mortgage-money which was accepted 
by 8. Subsequently 8 sued for i$o performance 
e the contract of sale for half grove purghased 


yd: i . 
Held, that S was eatopped by his conduct from 
setting up his contract for sale and suing for specific 
En of the same. O Ju Lar v. Sangi BIBI, 
O. W. N. 273 Bup.* A. I R. 1927 Oudh 104 2 
8. 115—EHsioppel—Sale by holder of life- 
estate—Attesiation by — reversioner— Purchaser. not 
musled—Reversionsr, whether sd. 

If & person who is the owner of property stands 
by end allows another person to sell the property as 
his he would be estopped from afterwards setting 
up a claim to the prejudice of the alienee. But, when 
both parties are equally conversant with the true 
state of the facts, no question of estoppel arises. 

A was made by a Hindu father m favour of his 
daughter of certain property to be enjoyed by ner 
d her life and thereafter it was provided it 
shoul to her male issue, and in default to the 
donor’s heirs. After the death of the father, ane of his 
two sons induced a purchaser to buy his master’s pro- 

and the gale-deed was attested by the other son. 

was clear from the terms of the deed that only a 
life-eetate was given to the daughter. Ina suit by the 
attestor’s sons to recover the property after the life- 
time of the daughter, there being no male issue: 
Held, that the plaintiffs were not estopped from 





claiming the property M BWAMINATHA Irae v. 
Frees Dri 38 M. L.T. 32; ALR. 1927 CE 
i j 2 





8. 116, applicability of. 

Bection 116 of the Evidence Act applies in the case 
of immoveable property only R Mausa Krwsm v. 
Mauxa Kala, 4 R. 503; A. L B. 1227 Bang. 94. 996 


8.125. See Evmanas Act, 1872, as. 25, 125 
` 360 
8.133. Ses EvmeNo Aor, 1872, ge. 114, 











ILLUS. (b), 133 929 
& 145. See Oz. P. O., 1898, s 102 227 
88. 155, 167. Ses OR. P. Q , 1898, s. 163 





n 


. 227 
8.157. See EvrpmxaH Aor, 1872, sa. 11 gro. 


927 
—— —- 9.167. See Rymsnos Aor, 1872, aa. 13, p 
B9 


Execution of deoree—Ezecuting Court, whether 
can refuses to execute decree. 
A Oourt executmg a decree must take the decree as 
it stands and has no power to go behind the decree, 
Untila decree is satisfied according to law or is 
wet aside, it standg and the executing Court cannot 
refuge to execute it L Farnia BIBI v. ABDUL Racor 
Kuan, 27 P. L. R. 232 999 
Eazscution against person or property —Deeree- 
holder's right to choose manner of execwtton-—In- 
terference by Court. . 
A decree-holder has a right to execute his decree 
the person or fupe of thg* judgment- 
debtor as he-desires and it would be only in excep- 
tional cases that the executing Court would interfere 
with this right. L Baper Das v. Bayaw PmTMAN, 28 
P. L. R. 86; A. L R. 1927 Lah. 153 291 








* VeL 99] 
Execution of deoreo-—eantd. 
s 


representative of judgment-debtor not . 
IRE bal nA validity o 


The representatives of a oy Hc are bound . 
attachment and sale held in execution of a decrees 





b 


hy mistake. O Basu 
Lar v. BUKHBANI, 3 O. W. N. 771; A. I. R. 1926 Oudh 
613; 130 L. J. 813 ; 211 


Mesne profits, decree for—Liability, whether 
can be disputed tn exeoution—Mgsne profits, basis 
of calculation of. 

ere a decree declares the liability of a judgmant- 
debtor for meene profits, it is not open to the judg- 
ment-debtor in execution of the deoree to raise the 
estion whether he is liable for mesne profits or not. 

Ti the eaeoncian proceedings te Oourt merely to 

work out the original decree and all that has to 

. be done is to determine the amount of meane profita 

a 

ere a decree for recovery of meane profits is 
granted against a person who had kept the plamtiff 
unlawfully out of possession of certain lands; the 
mesne profits must be calculated on the basis of what 
ihe ju ent-debtor ht with ordinary di ca 
have received from the d during the period that 

he kept the plaintiff out of posseasion of it. C 

BmogmragY or Strate FOR INDIA v. PURNA OHANDRA 
|: Muxuunzns, 44 O. L. J. 559 923 
Objection, dismissal of—Hes judicata. 

An objection, which has been disposed of finally by 
an order in execution proceedings, cannot be enter- 
tained a second time in execution proseedings relating 
to the same decree. The binding force of such an 
order does not depend upon the provisions of the Q. P. 
O. relating to res judicata but upon general principles 
oflaw. L Ray KUMARI v. GURBRAKHSH Sivan, A. LR. 
1937 Lah. 179 1006 


— --—— Order barring execution—Reversal of order 
by Appellate Couri—Revival of proceedings —Fresh 
application in continuation of prior appii ion— . 
Limitation. - 
If there has been some bar imposed upon the con 

tinnation of the proceedings under an application for 

execution which is subsequently removed by an order 
of an Appellate Court! or by any other order lawfully 
made, then any freah application for execution is to 
be treated merely as a continuation of the proceed- 


ings whioh were suspended. 
the decreerholders 


execution of a d 
made an application for of the judgment- 
debtor's properties in a certain order. The spplica- 
tion was rejected and during the pendency of an 
appeal from the order the application for execution 
was itself dismissed on the ground that the decree- 
holders did not want to have the properties sold in 
any other order. The Appellate Oourt decided in 
favour of the deoree-holders and directed sele as 
requested by them. The decreeholders made a 
fresh application for execution, within two years of 
the appellate order but more t thres yeara after 
their P prenions application: É 

Held, thet when the Appellate Oourt gave its judg- 
ment in favour of the deoree-holders, whatever may 
have beensthe Tate of their application in the exsout- 
ing Court the effect of that order was, if the proceed- 
ings in the executing Court had come to an end, to 
revive them, and that the subsequent application was 
not, therefore, barred. Pat Jagar PRABAD SINGH v. 
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* 
Suezoo, Lar, (1926) Pat. $53; A. LR, 182% Pat. 114; 8 
P. L. T 287 . . B65 


Exeoution ee ceri , construction of— 

nguage plain amd t ztrinsio evi 

dence to rt peal whether admispible—Decres against 

—Inierest which 

passes, whether confined IN a share—Mixed 
question of law and fact. 


Certificates of sale are. documents of title which 
ought nos to be lightly regarded or loosely construed. 
a sale certificate i piain and unambiguous 
the Court is bound to give effect to its plain meaning 
as it appears on its face and should, not embark on 
an eng as to what was intended to be sold or 
what could have been sold or what must be deemed 
to have been sold by reference to other documents, 
and surrounding circumstances. 

The fact that & Hindu son can impeach the father's 
sale as not binding on him should not be held to 
ive him a right to insist upon ths Court to 

Behind the clear words of the sale papers and 
evidence as to what oould have bean intended by the 
ju t-debtor. 


ue quesdan M qo ee Court sale is a 
mixed question of fact and law. 


Per Devadoss, J.—Where a person without any 
limitation conveys property which he could validly 
convey it is nota rule of law that he should be con- 
sidered to have oonveyed only his personal or limited 
interest in the pro and not the whole interest in 
it, which he oould y deal with. In every case 
it is & matter of construction of the document as to 
what was conveyed by or under it. Ifa Hindu father 
sells a property by private treaty without any 
limitation he conve; fall interest ın the property 
and the Court would: not be justified in considering 
whethar he conveyed the whole interest in the pro- 

including that of his sons or only his share 
In it. The sons can impeach the father's sale as 
not binding onthem in certain circumstances but 
the fact that they may by showing the presence of 
certain circumstances impeach the sale of the family 
roperty as not don their shares is no ground 
Jor the Court going ind the plain terms of the 
document of sale and holding that what was 
ed to be a sale of the whole property waa duly a sale” 
of the father's share in it. 

Where a purchaser buys property in a Court auc 
tion he buys what the Court purports to sell and 
when the Court gives him a certificate that the pro- 

rty which he buys is sold to*him out any * 
Tunitatian: it is not open to the Court in a subsequent 
proceeding to go behind the sale certificate say 


, that what purports to have been conveyed was not 


canveyed. NATASA PATHAR v. GANAPATHI Sunni 
PatHar, 52 M. L. J. 68; A. L R. 1927 Mad. 311 838 
Exeoutive orders—High Oourt whether entitled to 
revise, Ses Oz P. O., 1898, a. 54 e 42° 
Executor—Representation €f  esiate— e j 
pointed executor during pendency’ of 
efect of—Proceedings, validity Ff. ; 
ere a legates who ds in poMeealori of his legacy 
is appointed as executor he acquires a 


. 
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Exeoutor-emddp — * 


* « 

confucted against a legates in posses- 
tion nq invalid on the ground thai the executor 
of the estate was not Hiplseded as a party, where 
during the pandenay of ethe, proceedings the tee 
is appointed as executor and thereby acquires legal 
interest over the setate The fact that in such cases 
there is no proper representation till the date of the 
granting of the Probate does nòt vitlate the subse- 
uent proctedinge. Pat Jagit Prasan Binden 4. 
URIOO . (1926) Pas 353; A. L R. 1927 Pat. 114; 8 
P.L. T 287 865 
Explosive Substances Act (VI of 1908), as. 4, 7 
—Proseaution for offence under Act triable by Court 
of Bession- Consent of Government, necessity of 

—Comm before obtaining consent, validity of. 
The commi ofa person to a Oourt of Session fur 
being tried for an offence under the Explosive Sub- 
stances Act which 1s exclusively triable by a Court 
of Seasion is not vitiated by the omission to obtain 


. the consent of-the Government for the prosecution 


in accordance with the provislonsofs 7 of the act 


Family arrangement—Agreement beivien denier 
of family—Application to Revenue Court to record 


—F'amily settlement — Agreement, validity 

of—R of parties from questioning settlement. 
reall the members of a family after the death 

of the last owner of ths property join together in 
filing an application for mutation of names and 
request the Revenue Court to enter the names of all 
of them in the Revenue Records, they must be deemed 


to have arrived at what may be led as a family 
arrangement settling their se disputes 

In order to make a valid and binding ily arrange- 
ment it is not necessary that all the members of 
tho amiy must be parties to it. 

parties to an agreement evidencin ga famil 

arrangement aro get bol #rom setting up any claim 
“Inconsistent with. such an agreement even if it was 
based on mistaken recognition of an existing right 
of the persons setting up the claim. 

An agreement of the nature of a family arrangement 


does not require either writing or ion. O 
Taan Banapur Kuan v. NAKKO RM $ O. W. N. 993. 
A. L R987 Oudh 97 472 


Family custom, piea of. 

There is no objection to a party pleading that 
custom obtains both in a family and in tha iibe to 
which that family belongs, but he must prove that 
the custom is bin on the family whe he con- 
fines his evidenoe and plea to the ily or noL O 
Sunna SINGE » Rustam Siwen, 3 O. W. N. 340 Bup129 
Firêt information Report See Arso Or. P.G 

. 1808, s. 154 . 109 


*- See Arno Oz. P. O., 1898, s. 162 227 
Joni, v accused's ani in—Benefü of 

Where the First Information Report is made bya 
pe wHo is not an eye-witness, the omission of 
fhe mame of an aypused in the report is not a material 
circumstange vanr of the accused. BAHADURI 
v. Eurmaoz, 28 Or. La J. 45; A. L R. 1927 Lah, 63 77 
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First information Report—ecnatd, " 


Omission of acewsed's mama in First Infor 

mation Report, effect of. . 

Where in the t Information Report the in- 
formant tries his very best to describe the alleged 
dacoits, the omission of the name of an accused 
whom the informant knew befofe mikes the case 
against him douStfdl L Bacuna v. EuPmeoz, 28 Cr. 
L. J. 17; A. L R. 1927 Lah 148 49 
Foreign Jurisdiction Aot, 1890 (53 & 54, Vict 

O. 37), 85. 1, 3, 11—British Protectorate—Sover- 

eigniy, naturé of—Control by British Government, 





ly in the cage of a British Protectorate, 

altho the protected country is not a British 
dominion, its foreign relations are under the exclu- 
sive control of the Crown, so that its Government 
cannot hold direct communication with any other 
foreign power, nor & foreign power with its Govern. 
ment. protected State becomes only sami-sover~ 
r the protector may have to interfere, at least 


-eign, fo 
to a limited extent with its administration in order to 


fulfil the obligations which international law imposes 
on him to protest within it the subjects of foreign 
powers. A restricted form of extra territorial eover- 
eignty may hare its exercise called for, really involv- 
ing vision of sovereignty in the hands of protector 
and protected. An extension of interference beyond 
these limits may have to be referred to an exercise 
of power by an act of State, unchallengeable in a Oivil 
Court, or may be attributed to statutory powers given 
by the Foreign Jurisdiction Act. 

The Foreign Jurisdiction Act renders the jurisdic- 
tion acq by the Crown in & protected country 
Daiki Gage in legal effect from what might be 
sogu by conquest. 

e application of the Act is not confined to British 
mabok in foreign country but extendsto natives 


A manifestation by Orders in Council of the intan- 
tion of the Crown to exercise full dominion over 
lands which are unallotted is sufficient for the ee- 
tablishment of complete power, and this method af 
peacefully extending Bri dominion is unquestian- 
able in law 

A limitation ing convention on interference with 
the rights and laws and customsof natives cannot 
legally interfere with a subsequent exercises of the 
muvee powers of the Orown, or invalidate subsequ- 
ent ers in Council. j 

An Orderin Council providing for power to set 
& for the natives certain lands ina Protectorate 
‘which were the subject of concessions by the para- 
mount chiefs, and enabling a High Oo ionar to 
acquire the remaining land and to deal with it in spite 
of the fact that there was a previous convention under 
which the British Government had agreed not to 
interfere with the rights of the natives therein is not 
invalid inasmuch as the Orown has powerto make 
such an order either under the Fogsign Jurisdiction 
Aotoras an act of State and the wh cannot, ex- 
cept by Statute, deprive iteelf of its freedom to make 
Orders in Council even when these are inconsistent. 
with previous orders. P O Bopruza ll v. Mulya, 30 
O. W, N. 961; A, L R. 1026 P. O. 131 2605: 


rd 


E 
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Foreign 8tAtes—Certify copy, admissibility of. dod 
HvipmNom Act, 1872, se. 85 etc. 

Forest Act (Il of of 1878) s. 32 (9) — Breaki 
ground, w neludes mere ‘ clearing '— 
+ng, i Wadak criminal offence. 

A person who is proved merely to have cleared 
a piece of ground in a tected forest does not 
commit th$ o ofb the ground masmuch 

as it is* not possible to hold by Any permissible inter- 

Seeds on that the word 'breakifg' Ta ths Forest Act 

and the notifications thereunder includes mere 

‘al . A Uxan Sines v. Euros, 28 Or. L.J. 

151; L. R. 8 A. 27 Or.; A. L R: 1927 AIL 121; 49 Ad 


Fraud—Benami sale to defraud. creditors—Fraud 
carried into effect—Raal owner continuing in 
session—Right of real owner to'be marniai m 

, possession—In pari delicto potior est conditio 
Haee oria = d ometom, what amounts to. 
raga a is equally in fault, law favours 
him Wo is in posseasion. 

A real owner of properties who continues to remain 
in possession notwithstanding & benami sale in favour 
of another with the object of defrauding his creditors, 
is entitled to be maintained in his possession even 
beige his fraudulent object has been carried into 


um & benamidar has br desim means 
induced tenante to attorn to putei 
him, he will not be considered as the ac 


for purposes of applying the maxim ‘in E déhiato 
est conditio a '" R Ma Naw Oniy v. 


C eee 1037 Bang 86 949 


Benami sale to defraud creditors —V endor 
and purchaser to fraud—Suit by purchaser 
for , whether can be decreed—In pari delioto 
potior eat conditio posaidentis. 

A person to whom property is sold benami by 
the defendant in order to defeat creditors cannot 
be allowed to recover possession of the same from the 
defendant where he is also a to the defendant's 
fraud. The maxim in pari delicto potior est conditio 

itte Spplies to such oases. N LaL ORAND v. 

AHADU 780 
General Clauses Act (X of 1897), s&. 31—Notifica- 

tion, presumption of validity af. See Sprcurio me 

ACT, 877, 8. 45 
Goondas Act (V of 1923), 8. 4. See OR P. 0 

1898, s. 54 42 
Government—Misdescription in village records, 

whether oreates cetoppel against Government. Bes 

GUJARAT TALUXDARS' Aor, 1888, s. 22 293 
Government of India Act, 1915, (B & 6 Geo. 

V, c. 61), 8.107. See Oz P.O, 1808, 5.439 853 
4 dq of India Aot, 1919, (9 & 10 Geo. 

0. 101), 85. 46, 49. Ses &paomio Reco Aor, 

lin s. 45 18 
Grant—Oonstruetion—" Generation after 

tion." See Oups Estates Aor, 1869, s. 3 


Grove—Right of grove-holder to retain land covered 

E grove—Construction of house on land by 

a rson with permission of zoinindar—Ragnt of 

A n hol a een es naa of the 
grove-. er is entit to possession 

peo Sene by the grove as Jong as it retains the 

ic Ta ad, The mere fact that a portion 

die the become devoid of trees does not 


Ned 





entitle the land-holder to resume that portion of the 
grove aka noh as the plot must, in absence of 
proof of an agreement or a oustom to the 


contrary, be taken to have IUE S whole 
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Grove—eonocld. : : 


and the tenure must, therafork, stang or fall in its 
pr AN therel 
A r cannot, - ore, grant permisasien 
to a third party to build a house on a portion 
of ducet land and if a stranger builds a house 
even pet E ege such permission, the 
edil is en to & decree for demolition 
of the house. O Mara BHIKE v. KALIDIN, A. L R. 1997 
Oudh 135 4 894 


Guardian and Ward—Alienation of minor's pro- 
perty by self-constituied guardian—Avcidance of 
alienation—Benefü, restoration of. 

A minor can avoid an alienation of his property 
effected by a self-constituted but where he 
has derived any benefit under dhe contract he is 
bound to restore it before he can doso. L KRAIRU 
v. DEHRU , 734 


Guardlans and Wards Aot (VIII of 1890), es. 7 
34. Ses Masorrry Aort, 1875, 8. 3 203 
8. 13—Appoiniment 'of guardian—Property 
belonging to minor, existence of, whether necessary 
It is not an essential prelzniuary o ihe taking. of 
proceedings Tort ips appointment ola guardian under 
the G ards Act that the minor should 
bere mre of property. 

e fact that the minor's right to property is in 
dispute and has not been established in a Oourt 
is, therefore, no bar to the appointment of a guardian 
under the Act O Raw NARAN v. Gouna, 3 W N. 
985; A. L R. 1927 Oudh 68 222 


————— 88. 29, 31—Mortgage by ee with 
pore eet Couri—Mortgagee, whether bound to 
order and inquire into necessity—Neces- 

ry of loan not set out in order, effect of. 
ere the guardian of a minor appointed under 
the Guardians and Wards Act has obtained an order 
of Court authorising him to raise a loan on the secur- 
ity of the minor's estate, the lender is entitled to 
trust to that order and is not bound to in uire as to 
the expediency or necessity of the loan for the benefit 
of the infant's estate, unleas he has acted fraudulently 
os wi aa aga has been guilty of any underhand 


a ot that in the order of the Court under a 99 
of the Guardians and Wards Act sancti the lean, 
the necessity for the loan ia not recited is nothing morg 
than a mere i ty end does not render the sanc- 
tion invalid M OHBTTIAR 7. ''IRUGNANABAMBAN- 
Dall 51M. L. J. 889; 25 L. W. 25; A. I. R. 1927 
Mad. 233; 50 M. 217 660 


Gujarat Talukdars Act (VI of 1888), 
Wanta land -Assessment—Surt for ration of 
non-lhability to assessment —LAmaitation— Limitatun 
Act (IX of 1908) Sch. I, Art. 10—Cawse of 
action, whgn arises—Order of Government declaring 
lability to assessment, effect of—Misdeseription in 

records, effect of —Estoppel of Government. 
Oertain lands were for a large number of years 

shown in the accounts as wanta rent-fre& landa? 
In 1872-73, on erence bythe Revenue Authorities” 
Government t held that these lands “were tmproperly 
shown es alienated lands not lmb% to assessment, but 
the wrong description im the vage records was not 
corrected till the year 1918 when a revision survey 
was introduced. The talukdar sued in 1920 been 
claration that the lands were not, "hs 

and for an re 


e La clashing esos ree 





8. 22— e 


. 


“expressly forbidden by her husband, 


to* ea ME. 


. intended to protect are 


b s 

4100 
e 

Gujarat Talukdara, Aot—conold. - © 


Held, (1) ti. the dera of the authorities in 1872 
1873 d nt properly, in, tha absence of evidence 
to show that notice thereof was given to the then 
talukdar, be treated as giving rise to & cause of 
action for a suit fer declaration. and that the guit 
was, therefore, not barred by limitation under Art. 120 
of the Limitation Act, 

(8) that in the face of the orders of the Go 
ment that these lands were not proper wante lan 
and should be treated as liable io jamd, the mis- 
description of the lands in the records could 
mot be treated as ad admission by Government and 
did not operate as an estoppel against the Govern- 


men : 

(3) that the fa@ that the lands were recited to have 
been given as ‘wanta! did not necessarily mean any- 
thing moro than thak a ‘share’ or ‘portion’ of the 
estato wns given and that the mere fact that they 
came to be entered sdbesquently as,'wanta rent-free 
did not have the effect of making them wanta lands as 
if they had been originally such lands; 

(4) that the plaintiff was not entitled to the declara- 
tion and injunction sued for. B Sorsinam DAJIRAS 
'T'HAKORSAHWS v. SBOBNTARY oy Stats ror INDIA, 28 Bom. 
L. R. 1213; A: L R. 1926 Bom: 590 ` 293 


Habeas corpus. Ses Oz. P. O.,1898, s. 54 42 
Hindu Law—Appliosbility of Hindu Law to Jains. 
Ses JAINB L . 503 
-— ——— Adoption - n tat 
succeedt ds traja sap 0 male 
holder, adoption wW, vida valid—Heligious com- 
ceptions underlying adoption—Adoption, 6 


estate 

Adoption when estate vests in i as gotraja 
sapinda of last male holder, validity of. 

A. Hindu widow who ds to the eatate of her 
husband's father a gotraja sapinda can make a 
valid adoption to her deceased husband so as to divest 
herself of the estate that has vested in her as 
gotraja sapinda. A son so adopted is entitled to 
ihe estate in preference to the reversioners. 

Per Afstchell, A. J. C.—A Hindu widow governed by 
te Maharashtra School of Hindu Law, may, unless 

adopt & son to 
Him without having to prove his consent, provided 
abe does so in tie proper bona fiae performance of a 
religious duty, and nelther oepriclously nor from a 
corrupt motive nor in ignorance of her righta. 

A widofr canno& adopt so as to divest an estate 
which has already vested-by inheritance in persons 
other than herself or her co-widows. 

Tf ber husband died a member of an undivided 
‘family she may adopt only with the consent of his un- 
divided oo-paroeners or with the consen? of het father- 
in-law. The adoption will not, however, be ino > 
tive ifthe material interests which the principle is 
Sis eea pan haying died 
the adoption owing to t co-parcener having 
previous 4o thé adoption. Her power of adoption 
comes to an end frhan all the spiritual benefits to be 
Secured by the adoption haw already been conferred 
on the spirit of the adoptive father, such as the 
existence of*a son natural or adopted, who has dis- 

istgeath all the pious duties required 
spi advancement of his father's 


shad 
The religions conceptlops underlying the practice 
ô . BB . 
. 
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t e. 
of adoption amon Mindoan that certain ceremonies 
performed by a pious u confer spiritual benefits 
on his paternal ancestors in the direct line; in par- 
ticular, when a Hindu offers the whole sacrificial cake 


or pinda, he secures the advancemént of, the Spirit of 
the father, dipet and g er, eaol 
to an eal degre Jnd nò by any other 
dascenddnt or any collateral are «t the same order 
of effigacy. When a son is adopted his offerings of 
pinda to his adoptive father and to his adoptive 
grandfather and t-grandfather are as efficacious 
as the offering ofa natural sons and for this reason 
he is entitled to succeed to share in the family pro- 
perty, as if he were a begotten son. 

Per Halliaz, A. J. O.— Under the Hindu Law if 
an adoption is valid at all it is valid entirely, and a 
person validly adopted becomes for all purposes, spi- 
ritual or temporal, the natural son of tha paraon y 
or to whom he is adopted. On the day of his adop- 
tion he cesses to exist as the gon of his natural father 
and comes into existence as the son of his adoptive 

r. 

When a Hindu widow adopta to her husband or in- 
herits property as a gotraja sapinda, she does so 
because she is “half the body” of her husband, not 
because ahs is related to him by N 
BASWANTRAO v. DHORAD, A. I R. 1937 Nag. 2 369 
Adoptlon—Widow of co-parcensr adopting 

while widow of another co-parcener is pregnant— 

Adoption, validity of— Son in the womb, rights of. 

One oftwo co-parceners died leaving a pregnant 
widow, The other co-paroener died subsequently and 
his widow without his authority adopted a boy. 





' othar SON sai birth to ason after the adoption: 


adoption was void inasmuch as under 
Hindu Law ason is legally in existence not only 
from the date of his birth but also from the date af 
his conception. B Bana ANNA GURAY v. AKUBAT BABU 
Guzuv, 28 Bom. L. R. 1251; 50 B. 723; A. L R. 1996 
Bom. 584 ` 417 


Allenation by widow—OConsent of rever- 
sionsrs—Reversioner joining sale-deed, effect of— 
Consent of whole body of reversioners M 
A person who deals with a Hindu widow or a Hindu 

mother having & limited estate, is bound to establish 

the facts which justify the transaction under which 

he claims. . 

Alienation by a Hindu widow, without proof either 
ot necessity or of reasonable enquiry and honeet 
belief as to its existence, but with the consent of the 
next reversioner or reversioners forthe time being 
may be valid and binding on the actual reverslaner, 
if tho presumption of legal necessity or of reasonable 
enquiry and honest belief raised. by such consent is 
not rebutted by more cogent proof But the mere 
fact that one of the reversioners was a party to s 
sale-deed is not sufficient proof of his consent to the 
sale, where he joined the sale-deed merely because hig 
own property wes algo sold thereunder. 

In order that an alienation by a widow may be 
supported on the d of consent of the next re- 
versionera, o y the consent of the whole body 
of persons constituting the next reversion should be 
obtained, though there may-be oases iy* which special 
circumstances may render the strict enforcement of 
this rule impossible. O GAsADHAR Lar v MAKHAN Lar, 
30. W.N. 208 Sup. 17 
ifi—Power of widow to make gift 
of immovable property (o sontn-law—Limitq, 

t e 








"Vol, 99) 
Hindu Law — contd. 


tions on suck powsr—Agreement to make gift of 

property tn consideration of marriage—Contract 

against public poli onnderaiton paid whether 

ae recovered back—Contract Act (IX of 1872), 

s 23. 

Hindu Law does not prohibit the settlement of a 
nuptial gift on the bride or bride m atthe time 
of the marriage. The reoeivingeot a gift by the 
bride's parents or relations at any time in connection 
with the marriage is not permissible in practice, but 
gifts by the bride's parents to the bridegroom -and 

relations is not considered to Be bad and is in 
vogue. On ths other hand, Hindu Law requires gifts 
to be made to the bride &nd bridegroom during 
marriage and without sucha gift a marriage is not 
considered to be properly solemnised and performed. 

A gift aotually made, whether to the bride, bride- 

groom or the father of the bridegroom by the bride's 
perents cannot be recovered whan onoe 
marriage is solemnised, though it may not be enforo- 
edin suit. 
L- Section 23 of the Oontruct Act which renders the 
consideration of an agreement which is opposed to 
public policy unlawful does not go far enough to 
entitle a party who has with such oonsidera- 
tion to recover it back the object of the agres- 
ment is fulfilled. 

"n gift of land to a precaria on the y om a 
marriage or at the time 8 idagi) 
meritorious under Hias Law. a gift by a 
widow on the marriage of her daughter by her deceas- 
ed husband cannot be considered to be an a TG 
or waste which alone is a restriction p upon 


her use of the property inherited from her husband, ' 


provided the gift is reasonable in extent and not 
extensi 


ve. 
It is not essential that sucha gift should be made 
at the time of marriage. It may even be made after- 


wards since the gift when made fulfils the moral and ` 


religious obligation of giving a portion of the pro- 
for the benefit of the dang ter and the son-in- 

w. The only limitation pla u this power af 
making a gift is that ıt should a reasonable 
proportion to the entire property of the deceased father 
and that it should be justiflable in the circumstances 
of the case Pat Ram SUMRAN Perasan v GOBIND Das 
5 Pat. 646; A. L R.1926 Pat. 58%; 7P.L.T.821 782 


Allenatlon—Widow— Consent of reversioner, 
when proof of legal necessity —Consent of soma only 
of reverstoners, effect of. 

The assent of the kindred to a transfer by a limited 
owner, in order to take the place of or dispense with 
proof of legal necessity 1n support of the transaction, 
must be the oollective assent of all such kindred as 
are entitled to contest. if, 1 e, of all the reveralonary 
heirs existing on the date of the transaction. 

The assent of some of the reversionaty heirs affects 





only the num Si pe Hee had doss not dis- 
pense with proof of necsssity altogether and if ungu 
ported by any other circumstances cannot be safely 


relied upon in depriving the non-consenting rever- 
sioners of their inheritance. N Yasuwant Rio, 
. TULSABAT 835 
Widow—Ordinary acts of manage- 
ment—Ads amounting to unauthorind alienation 
—Oo-widow—Right of a co-widow to alienate with- 
out consent of the other. 
A Hindu widow in possession is entitled to do or- 
dipary acte of management, bui whether in a par 
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ticular case a icular act of & Widof is in the ordi- 

ner course 0 ent or not must be decided 
xn qupd to ae circumstances Sf that case., 

re & u widow to certain persons 

who were in possession of A in & villgge, per- 

mission to occupy a plot often bwwas on payment 

ofa premium of Rs. 200 reserving no yearly rent: 

Hed, that inasmuch as the transaction, though not 
in the form of & sale, was in reality a anent 
alienation without any legal necesmty and was pre- 
judicial to the interests of the reversioners the per- 
mission granted could not hold good after her 
lifetime. 

Co-widows who sucreed to tho estate of their 
husband hold the estate as co- ers and as be- 
tween undivided oo-parcaners “an be no'aliena- 
tion by one without the consent of the other or others, 
A Raw SINGH v. Bzr; Ras SARAN Sinan, A LR. 19027 
AlL 283 648 


GIft—Gi/t to unborn, legality of. 

Under the Hindu Law it is not now illegal to give 

ueath property to person who would ba in” 
being before the expiry of a life-estato. M SWAMINATHA 

Array v. SWAMINATHA Aryan, 38 A. L T. $5; A, LR. 

1927 Mad. 458 4 772 

—— — ——— to bridegroom at time of marriage— 

Property if can be presumed to be bride's. 

A marriage gift to a bride-groom at thetime of 
marriage made by the bride's ts or grand-perenta 
may beof a portion af the donor's property, but it’ 
cannot be of the property of the bride Bene unns 
perhape, it clearly appears that the girl could not be 

ed unless accompani by such a gift M 
PATHINTI QUNDAPPA v. Naw Napagarpa, A. L R, 
1927 Mad. 455 691' 


+—— — Guardlan— Power to revive barred debt— 

Debt contracted by father— Son's pious obligation. 

A Hindu mother es guardian ofher minor sons is 
not Bp aie to revive a barred debt contracted by 
their father by executing fresh bonds for the same. O, 
BRAMAHDIN v. Raw LAKBAN, 3 O. W. N. 980; A. I R., 
1827 Oudh 53 215 


——Jolnt Family—A lienation— Business, capital 
to be raised for—Necessity, proof of—Mtnor—Sale 
by do Be pean ns to set ETE x 
Act (IX of 1908), Beh. I, Arts. 44, 01,1 s 
Tn the lude E db : Se 

the case of a sale of joint family pro all 

to have been made for the purpose of raising ST 

for & family business, stringent proof is required Poth 

as td the necessity for raising the capital 





proof that the sale of the property Yas the pele ie . 


tive means of doing so. s mere fact that the busi- 
ness may have prospered is inno way of itself con. 
chai in this connection. 
either Art, 44 nor Art, 91 of Sch. I to the Limitati 

Act applies tb a sult for setting aside a ads ote 
minor's property by a de facto guardian of the minor 
and the suit can be brought within the ordinary 
of twelve years. N MAHADEO v SOMAJI 


Alwnaton for purpose of, 
in order to satis vie AUR. 
necessity. e 

Where it is necessary ‘to obtain a dectes for pre- 
emption in order to safeguard the interests ‘of the 





. . o» 
: rating 
mone 


pre-emptor's family in ancestrah property, 

raised for the purpose of sa the a 

preemption must be regarded ving? been” raised 
e ‘ 


. 
Ld 


od ., 9 
50 « 
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for family necegsity. A OHOTKANU Lar v. GANGA 
A. LR. 1927 AlL 219 i 
Joint familys business—Manager's right to 
commence new venture—Liabiluty of members. 

In the case of ajomt Hindu ily, ıt is not-open 
to a member to carry on & new venture so as to make 
his other co-paroeners liable for any loas in that 
venture. But where a family lives by entering into 
contracts and making profits therefrom, it cannot be 
seid that because a contract entered into atone stage 
is a new venture, in the sense that such a contract 
was not taken up before, it makes the contract a new 
venture in the sense that the other members are not 
liable, The md gu often is the difference in degree 
or the difference if kind, and so long as the business 
isa business which is similar in nature to those carried. 
on before, it cannot be said that the business is a 
new venture which cannot bind, the other members 
of the family. M NARAYANA Bam v. BANKARA Bag, 24 
L. W. 621; 51 X L. J. 621; A. L R 1927 Mad. 53 377 


LÁ Father, whether effectively ds ipsi 
gon in suits— Question. whether sons were su ly 
re whether one of fact—Second a : 
The question how fer Hindu sons are bound by a 

decree inst the father must be decided with refer- 
ence to particular facts of the case; if the father 
is the manager and the question in issue is one which 
equally affecta him and the other members of the 
family and if the suit is properly defended, the adju- 
dication will bind all the persons interested along 
with the father for the reason that in that case it must 
be desane that the father represents the interests 
of 


“The question whether on certain facts admitted or 
found, a Hindu son was properly represented by his 
father is not one of fact but one of law. 

On a dispute arising between two rival adopted sons 
of a Hindu father, one of them brought a suit for par- 
tition against the father. The father set up the rights 
of the other adopted son, the matter was ref to 
arbitration and the plaintiff got a decree for jrd share. 
The other adopted pon was aware of the litigation 
&nd actually conduc io 

Held, that the latter adopted son was bound by the 
dénree in the suit inasmuch: as the father must be 

edeemad to have effectively  repfeeented him. M 
'TRATHAYYA v RAGHAYAYYA, M. L. T.1075; A.L R. 
1927 Mad. 406 539 


Brxag, 
382 








Manager, power of—Mortgage— Legal 
ity — Decree for foreclosure against, man 

of joint family" alone, whether binding on 

members. . 

A decree for foreclosure obtained 
manager ofa joint Hindu family alone on 
ú mortgage executed by him for 1 necessity is 
binding upon the other members o the family 
though they were impleaded as arties in the suit. 
requirements of O. 


the 
6 basis of 


int Hindu famil 

ily property, the r 
is thai he is sued in his capacit 
PAL BINGH v. RAMESHWAR, 3 O. W. 
27 154 


ig the manager of & 
rty involwed is 

fogitimate ipference 

sa ee 17 Oud 

. 

uius ePürWiion—Separation of member 


—————— oa 
ef onee branch—Subsequent partition amongst 
. Y : 


s 
e 
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remaining members—Share taken off, whether to be 

taken into account—M esne pro Notice. 

lt is a recognised principle of Hindu Law that in 
the case of & joint family consisting of more branches 
than one, the principle of survivorship and the prin- 
ciple of representation in each brah cabnot affect 
the rights of the othe? branches and that it is only in 
the case of one branch becoming entirely extinct that 
the other branches can get any advantage by sur- 


vivorship. 

Whére, therefore, there is a joint family consisti 
of more branches ons anda member of orte o 
ihe branches se himself and is given his share, 
that share should be taken into account in computing 


the shares to be allotted on a subsequent partition 
between the other branches. : 

À member of a joint Hindu imiy who claims his 
share of family properties in & t for partition is 
not entitled to mesne profits for any period prior to 
the date of his notice in which he calla upon the 
manager to effect a partition. M NARAYANA Sun T. 
Sanxara BAg, 24 L, W. 621; A. L R 1927 Mad. "aoo 
— ——J4oint family Separation— Cumulative effect 
of an ga inding of jowntness—Second ap- 


peas. i 2 

Although a finding as to whether s has 
separated from a joint family or not is one of fact, yet 
its proper determination turns upon the application of 
certain legal principles to the ts proved and the 
true conclusion to drawn from those facts viewed 
in the light of those principles and the finding can, 
therefore, be impugned in second appeal. 

Although each circumstance taken singly may not 
be stfficient evidence of separation the cumulative 
effect of the circumstances“ proved may, in a particular 
case, be sufficient to ‘establish separation. O 
RAMESHWAR BINGH v. RAM BAHADUR SINGH 899 
————— — — — Buit by member—Necessary parties. 

See O. P C; 1908, O. 4 El j 56b 
—— —- MalIntenance—Wife living apart hus 

band—Right to aaa Hive ne 

bound to innte wife to house—S marriage 
of husband, effect of. 
in a suit for maintenance the Oourt of first 
instance finds that the plaintiff is not entitled to 
maintenance and dismisses the suit, but, on appeal, 
that findi iy reversed gull the Cans is temandod to 
the trial urt for disposal ofthe other iseues, the 
decision is one on a preliminary point and is, there- 
fore, appealable. 


It isthe duty of & Hindu wife to. live with her 
husbend and under his protection and if, without due 
cause, she leaves him and lives apart, she cannot 
claim to be maintained by him. 

Itisno part ofa Hindu husband's duty to ask his 
wife to return to him when she has left his house or 
when she remains away from his house without any 
reason whioh can be justified in law such as cruelty 
or abandonment. 

The marriage by a Hindu hysband of a second wifes 
ig not an excuse for the first wife to abandon her 
husband's protection or to refuse to live with him 
M SNENAYYA REDDI v. MANGAMMA é 974 
Mayukha—Ajmer, law applichble to— 
Woman taking absolute estate, origin of custom, 
^ The Hindu Law prevailing in .Apmer in respect 
of the nature of the estate inherited by a woman 
is the Benares School and not the Bombay Echcol, 
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Mayukha was*not written till some time in the 
17th century and though it is & record of 
customs, it does not record the custom a woman 
taking an absolute estate in property inherited from 
her father; that is a later interpretation of the work. 
N Nazim v. MOTIM e 461 


Minor—Alienation by duardian, suit by 
minor to set ande—Substantial "portion of con- 
sideration found tobe for necesniy—Decree, form 
of. 


Hiere in a suit by a minor after attainment “of 
his majbrity to set aside a sale by mother and 
guardian, a substantial amount or the major portion 
of the conaideration is a found to. De ator aana LA 
purposes binding upon minor the rule is to upho. 
the sale. and to direct the balance of the coni dora- 
tion to be paid by the purchaser. 

To disturb a bona fide purchaser who has reason 
to beleve after a lapse of considerable time that his 
title is secure is a serious menace to the peace of 

ple's minds. M PuaxizU PANIGRAHI v. KOTHAPALLI 

HENDRASEKAHARAM, (1026) M. W. N. 050; A. L R. 1927 
Mad. 215 681 


— ——— Partition—Agreement between members of 
family to appoint arbitrator to effect partition— 
Status, whether divided—Costs in partition suit. 
Where a member of a joint Hindu family governed 

by the Mitakshara claims his share of the family 

property and the members of the family agree to 
appoint an arbitrator to partition the property among 

m, the claim and the ent effect a severance 
of the joint status of the ily. 

The usual procedure followed in partition suits of 
making each party bear his own costs is inapplica- 
ble to a case where the question whether there was 
a division of status or not is itself in issue between 
the parties. M PrznsSWAMI NAINAR v. KANDABAMI 

AINAR 











Partial partition —Presumption of 
complete partition. 
Where a partial partition is proved the presumption 
is that there has been complete partition both as to 
attiesand property. L Sygo Rax v. Maw Ras, 28 P. 
. R. 14; A. T. R. 1927 Lah. 107 592 


—— —-Unreg utered-deed, whether admissible 
to prove intention—Oral evidence of separation in 
status, whether admissible—Suit for passeasion by 
daughter—Separation in status proved—Decree for 

ion and partition, when can bs claimed. 

The plaintiff in a suit for possession of the property 
on the ground that his predecessor had separated in 
status the defendants and was in seperate poe- 
session of the property, if he cannot prove that any 
particular property was allotted to his predecessor's 
share and was separately held by him, is entitled to 
claim his undivided share in the common property 
and can get that share divided off from share 
belonging to the defendants who ars in possession of 
the who , 

Per Mitchell, A. J. O.—1f a partition is evidenced 
by an unregistered though compulsorily istrable 
deed, the combined o tion of s. 49 of the Regitra. 
tion Act and s 91 of the Evidence Act will completely 
shut out the gvid*pce of the terms of the particular 
transaction of partition by preventing the person 


property wan [3 badio the hava oF ons : gemi 





the - 
to the partition, But it cannot prevent him 
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Hindu Law—contd. 4 . " 
proving that one of those partids was peparate in 
status and was in separate possession of 4 particular 


property. E 

An partition, deed may be used to 
prove the intention of the ies to the ton and 
16 will be corroborative evidence of the tact that the 
pre was divided in & particular manner. 

Per Hallifaz, A. J. C.—Tho an 
partition deed cannot be recer 88 evidence of the 
terms of the partition, the fact that they were made 
outand signed is undoubtedly evidence, though, of 
course, not neoeesarily oonclusive evidence ta 
pertition was made at that time, that is that there was 

Bar Ratan SINGH, A, 

LR 1827 Nag. 118 : 448 


Partition deed — Construciion — Famil 
chariy— Management, right of, whether vests in 
eldest member of family or eldest member of senior 
line —"In order of senvoriiy", meaning of. 

A ition deed between four du brothers 
pro d in respect of the family charity founded by 
their father that the eldest brother should manage 
during his life and after his death,that "those that 
come next in the order of seniority should take the 
charity property in due course and manage the 
charity” the tamil resslon used being "Jeshia 
varieat kramapadski i iravargal:" f 

Held, that under the terms of the deed the manage- 
ment veeted in the senior ofthe four brothers and 
after them in the senior member of the four bran- 
ches and notin the senior member of the first branch 
alone. M BSWAXINATHA lYXX v. RAMABWAMI Iver, 38 
M. L. T.8 828 








Self-acquisitlon—Partition between 
PME SATA On one brother thrown into 
partition and taken back—Subsequent enjoyment as 
self-acquinti n ——Bwidence, suffictency of, to prove 
conversion into ancestral property. " 
Wh ate ition between brothers, one of tham 
brought hi -acquired properties into the partition 
in order to silence any c. his brothers or their 
issue mi 
again and retained them with himself continuing to 
enjoy them as his self-acquisitióng, such a oourse of 
action, if unaccompanied by any other evidence of an 
intention to convert the pro to ancestral, is in- 
sufficient to impress upon 16 the quality of family 
property. The that subsequent to the partition 
the said brother maintained one set of accounts on] 
for both his self-acquired and ancestral properties 
and treated them without distincticn would be an 
inconclusive circumstance where he was the sols mem- 
ber of his branch and there was no son who had any 
o0- with him. ) ` 
6 mere birth of & son to a Hindu has not the 
effect of revoking a Will executed by him. M 
ALATANDAR GRAMANI v. DANAXOTI AMMAL, A. L R. 1927 
Mad 383 775 
Settlement, construction — of —Widow's 
estate—Vested remainder—Compromise giving life- 
estate io widow and vestede remainder to next 
reversioner, validity of. . . 
A deed of settlement vided s follows: “B 
(& Hindu widow) shall so gas she lives be the 
malik in possession of her 5 pies 6 kirante share and 
after B's death M, generation after generation, in the 





character or tas OWE of Mr afo 2 sharp shdll 
be in possession and occupation 5 af no ” 
time have power to make a ud ot any kind," 

. . 


i thereafter make, but took them out . 


6 . 
yo 
" e 
Hindu Law—cogeld. 
Held, (1) that the document did not merely create 
a widqw's apd a reversioner's interest in the pro- 
*perty, but conferred a lifeestate on B and a vested 
inder on M; and&hat the interest acquired by M 
under tHe deed could be validly sold in execution of 
a deareo against hirfi; and 
(2) that the settlement was not invalid in law’ 
O Onn Ram v. RAM Bauvzg, SO, W.N.767 500 


Widow. See ApvERsH POSSESSION 996 
Adverse possession—Trile acquired, 
absolute or limtted—Reversioners, rights of: 

There is no rule that wherever a Hindu widow is 
found in adverse posseasion-of property she must be 
trpated as being in adverse possession of a widow's 
estate only. 

A widow who isin adverse 
to which she has no right for the statutory perjod 
acquires absolute ownership where there is nothing 
to show that her possession was permissive or was 
under any arrangement. O Ras BAHADUR SINGH v. 











KANHAIYA Baxnsu Bing, 4 O. W. N. 350; ALR T . 
890 , 


Oudh 138 





———— Alienation Ses PUNJAB PRE-MMPTION 
Aor, 1818, s. 3 (5) 30 


——— , «tate of--Forfeiture by re-marriage 
—Widow contmuing in possession —Adverse posses- 
sion, title for, nature of—Purchase from 
income— mption-—À ccretvon. 

A Hindu widow who continues to be in possession 
of hsr husband's property for more than twelve years 
after she had forfeited her estate by re-marriage, does 
not acquire full proprietary rights by adverse poeses- 
sion inasmuch as she must be presumed to have pre- 
scribed for the same limited estate of which ghe was in 

ion before her re-marriagoe. ' : : 

The rule that property purchased by a Hindu widow 
out of the income of the property of her deceased 
husband is presumed to be an accretion to the hus- 
band's estate is limited in its application to cases in 
which the widow has remained in possession as 
an heir to her husband and does not apply to cases 
where she has prescribed fora title to the widow's 

te by adverse on. A Tarv. PHOOL 








wan, A. L R. 1927 274 578 - 
Surrender of occupén holding» 
validity of. Ses O. P. Tmxancy Act, 1920, as. i 





WII, construction of—Hestate in possession 
with fkmaindes to another—Vested remainder. 


The relevant portion of a Will ran as follows:— 


“For Ohhaju Mal my grandson, I have secured his" 


ternal dfather's property by suit beomuge he | 
a his adopted son Therefore, he has no right to 
the pro concerned in the Will. He is in posses- 


i uable pro in Jullundur, but to his 
moque Musammai Sika] Devi gre given a house and 
a shpp that she having remained in possession cf 
"hem daring eher , after her they are to go. to 

ju Mal” 

oe d, that Chhajh Mal acquired by virtue ‘of the 
‘Will a vested estate in the house and ahop Geog with 
his mfothes whose estate was in possession while his 
was 


$ franaferable. L 
BUNDAR Dag A. L R. 1927 Lah, 164 829 


.* |. INDIAN ashe, 


lon of property 


(1927. 
Inam—Karnam services inam—Enfragchisement— 
Issue of fresh title effect of. a 
. The eflect of e ment of karnam service ` 
inam is the doing away with the right or title to 
the property acq before the date of enfranobiso- 
ment e effect of issuing an inam title-deed after 
enfranchisement in favour of a person is tantamount 
to Government resuming the :nam #nd ré-granting it 
tu the person in whfee favour the title-deed $s issued. 
When the Governnfent resumes a service imam, all 
the interests of persons who have acquired title prior 
to the date of enfranchisement cease to have any 
effect, and the peyson in whore name the title-deed is 
madé out anar enfranohisament ts peel df the 
terest w other persons in the property 
before the date of enfranchisement. M VENRAN 
RAMMANNA v. MASUNARI VANKATANARAYANA, 52 M. L. J. 
52; 25 L. W. 238; 38 M. L. T. 20; A. 1. R. 1927 Mad. 
301 : 468 
Permanent Settlement of xemindari—Inclu- 
sion of nam i^ assets in firing peshkush—Power 
of Government to resume—En/ranchisement, effect 
of—Madras Proprietary Village Service Act (II of ' 
1894), applicability of, to such inam. 
Where at the time of the Permanent Settlement of 
8 zemindari, inam lands were included in fixing the 





, peshkush they must be regarded as the property of 


the remindar and the Government have no rights to 
resume them or make a fresh grant of them. An 
enfranchisement of such an inam and a t of it 
by Government confer no fresh title tever on 
the grantee. Such an tnam does not come within the 
scope of the Madras Proprietary Village Service Act, 
Ti of 1894. M MOOTHALAPATI  ÁNXKAMA Namu v.. 
NOOTHALAPATI Baner Namu, 38 M. L. T.9; A. L-R. 
1827 Mad 449 699 


There is no presumption in law thata grant of an 
inam is of both melwaram and kudivaram. The quee- 
tion is one of fact, and must be decided upon the cir- 
cumstances of each case. M PUNYAMURTHULU VENKATA 
RATTAMMA v. GHALABANI SRABRAMULU, 25 L. W. 76; 52 
M L.J.100; A. L R. 1027 Mad. 331 981 
inam rules (Mad), r. 5. See Pawsions Aor, ILU 
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Income Tax Act (XI of 1922), as. 32, 33, 66— 
Proceedings under s. $$— High Court, power of, to | 
compel Commissioner . to state case—Limtiation— 
Dascretionary power Long delay, effect of. 
Sub-sections (2) and (3) of s 66, Income Tax Act, ars 

in terms limited to orders passed under se. 31 and 82. 

The High Oourt haa, however, the power under the 

eral powers under the Speciflo ef Act to compel | 
fhe Income Tax Commissioner to state a case em 
dying any point of law that may arise even in the 

course of pr under s. 83. 

Obiter: —Although, the period of limitation for an 
application which relates toan order under s. 3lor | 
s. $2 has no application to an apphestion made in rem- 

t of an order under s 38, the jurisdiction conferred . 

y 8.45 of the Specific Relief Act is discretionary and ' 
in the case of unreasonable and inexcusable delay 
the High Court would refusa to exercise its jurisdio- 
tion. In re ABDUL KABIR MaxaKAYAR & Co., 49 M. 
725; A. L R. 1926 Mad. 1051; 51 M. L. J. 650; 24 L. W. 
064 ^ i 221 
-8. 66, SeeIncomm Tax Adr, 1922, se. 33, 33 


221 

indian Merchants Shipping Aot (XXI of 1923), 
8.103. Ses Oz. P. O., 1898, n. 403. | 
Inherent power, See O. P. O., 1908, s. 151, 





Vol. 99] 


InjJunction—Balance of convenienco— Pr:ma facie 

title—Raius quo. Ses O P. C. 1008, O. XXXIX; 2 1 

83 

Oourt-feos Ses Count Fara Act, 1870, s. 7 š 
86 

,8uit for notice under s 80, O. P. O , whether 

necessary. See O- P. O , 1908, a. 80 284 


——— Trespfss by projecting i gorvice over neighbour's 
lanl Remedy—Hasement—Increase of burden. 
Where one person projecta the cornice of his house 

over another's land, it is a case of trespass and the 

Plaintiff is entitled to have his rights protected by 

issue of a mandatory injuaction. Damages in 

8 a cage would not be an adequate romody. 
"When an cassment burden is imposed on one plot, 

the Court would not be justified in increasing the 

burden by extending it to quite a different plot. 

M RAMASUBBIBR v. SEHNBAGARATNAN, 25 L. W. 154: A I. 

R. 1927 Mad 357 E 1003 


Insolvent Debtors’ Act, 1848, (H & 12 Vio, c. 21^ 
8. 8—Undischarged 1nsolvent —Property "acquired. 
subsequently —Dona flde purchaser, position of 
Where & person has baen declared an insolvent 

under the Insolvent Debtors Aot and has not been 

discharged, he can enter into transactions desli 
with property acquired by him subsequently whi 
vests in the Court undor s 7 of the Act, but he docs 

Bo only as an agent ofthe Court until the assignoe 

intervenes. The title to the property vests in the 

Court or the Official Assignee, but if tho insolvent 

enters into transactions with other persons, which 

transactions are bona fide and for valuo so far as the 
other persons ore concerned, the Court and the Of- 
alal Assignee will not be able to repudiate those trans- 
actions to tho dstriment of the persons who hare 
entered into them with the insolvent. A Laxnut 
OHAND v. Kynan Nate 476 


Interast Ses O P.O., 1908, s. 31 
High rate of interest—Suit against 
Tépreseniotiva— Legal representasios mot 
tiaim--Court's power to reduce interest. 
A suit was instituted against tho legal representa- 
ive ofa deceassd debtor for Rs 6.232 cut of which 
Ra. 1,500 was the principal and the balance interest 
whioh had accrued due at the rate of 25 per cent. 
per annum with annual rests The creditor did noi 
make any demand on the legal representative for 
the debt and the latter alleged that he had no notice 
ofthe debtatall The trial Court awarded an amount 
equal to tho principal towards intorest and refused to 
deores tha balanca. On appeal. 
Held, that tho Court had under the circumstances 
the power to reduce the interest claimed and did 








legal 
aware of 





not act oither illegally or inequitably in giving a ' 


deoree for interest equal to the amount of the princi- 
pel L Lacaxt v GoPIOHAND ÁRUROBAND 842 


Interest Act (XXXII of 1839), & 1—Contract fot 
sale of goods —Depos of vance— Non-delivery 
of goods—Suit jor refund of advances amount— 
nterest, till date of sult, whether awardable 
Held, by the Full Bench (Ramesam, J., dissenting) — 

that in a suit to recover money advanced towards a 

contract for the supply of goods on the ground that 

the contract was not performed, the plaintiff is not 
entitled to igterest from the date of the advance up 
to the ds&e of esuit when the contract does not provide 

Jor it, and when no demand is made prior to suit. 
Par Ramesam, J. (conira).—In all cases where thers 

lk a breach af contractun the part of the defendant 


pd the printi is entitled to damages for the breach, 
e" 70 


* 
*. 
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he is entitled to intersst on gny sum advanced to a 


refund of which -he is entitled, begides any other 
item of damage to which ho may be found meo 
entitled M RAMALINGA MUupALIR v Mernuswamr 
Arran, 25 L W 78%; 51M. J 765; (1096) M W.N. 
‘990. A I R 1927 Mad 09; 5041. 94 609 
Interpleader sult. Sec O. P. O,10:8, O. E 

B. 1 85 


‘Interpretation of Statutes, 

In interpreting Statutes, the governing factor is not 
‘what the Legislature intended, but what 1t has enacted, 
MA GovisDasAMI NAIOEBB v. PERUMAL Rasa, 24 L. W 
108; (1937) M. W. N. 53; BBM. L, T. 30, A. 1 R. 1057 
Mad. 3*7 893 


a e 

Per Reilly, J —Whan& ptovision of a Btstuto is 
gusceptible of two interpretations and ono of them 
leads to'a manifest absurdity or to a clear risk df 
injustice and the other leads to no such onee are 
‘the Jatter interpretation ~must be adopted 
-ARUNACHALAM OnzrTY v. Davin. 24 L W. 730; 51 M. L. 
J 671; A L R. 1927 Mad. 166; 50 M. 239 ,284 





When the Legislature Ja pang A amplifies by an 
‘amendment b mandatory’ op, there is ro rule of 
construction which will allow the Court to ‘treat ft 
as directory M In re Rasu ACRARI, 24 L W. 019; 51 
M. L J 087; A. L. R. 1927 Mad. 78; 28 Or. L. J 12; 38 
M.L.T.Ml, 44 
— Marginal note. 

It is not a legitimate canon of construction to refer 
40 the marginal note for the purpose of construmg a 
peotion. M In re P Natasa MUDALIAR, 51 M. Ld 7044 
(1027) M W. N.6: 28 Or L J.110; A L R. 1987 Mad. 

58; 38 AL Ł. T. 166 324 


Retroapectite effect. Ses Traxsrer Op Pr 
PERTY (AMLNDMENT) Act, 1026 161, 14 


Jalns—Hindu Law, whether ‘applicable to Jains— 
Presumptton—J ain widow, adoption by, without con- 
sent of "husband or eppindas, "ries of. 

Jains are governed by Hindu Law in the absence 

of proof of any custom to the contrary. : i 
An adoption by a Jain widow without the autho- 

rity of the husband or the consent of the sapindas is - 

invalid in the absence of proof of any custom or 

usage to ths con . M Garapra v. Breana, 61. 

Ld 157; A. I R. 1027 Mad. 228, 50 M 223 503 

Joint trespasser—Liability for mesne profits, Ses 
O P.O, 1808, s. 2 (12) 428 





Judiclal Aot—Presumption of regularity. See Prr- . 
BUMPTION 33 
Jurisdiotion. See On P. O, 1898, s. 28 596 


Consent whether can confer jurisdiction. ‘Ses 
CONSENT OF PARTIAS : 415 
Jury, verdmt of, based ow — speculation —A ppellats 
Court's power to set aside verdict. 
“An Appellate Court 1s entitled to set aside the ver- 
dict of a Jury where theit inference is a mgtter ofe 
tion and there is ngt sufficient evidence to* 
support their conclusion. ABANTS. Kunar Gosslix 





v Kupsgor, 440. L. J. 317; 28 Qr. da, J. 108 236 
Kamdar, office of, miner, whelher can qold, 
A minor is prima facie considered to be disqunli f- 


ad like a female to hold the ofico of n. I-fmdar, which 

is necessarily o position «f ccmidence andeTespec- 

tability and ordinarily none hut ng ndujt male can be 

considered to heft to hold à, though aminoror a 
^ e 


1108 .' y ra š 
Kamdar—concld. — * = ee 


: e 
female may be et gak to Lold the office by virtuo of 
.& specialoustom Or reservation ot a night under the 
terms ofa sancti N LaxwaNBAO BHONBLEY v. NARAIN 
P hd * 160 


Land Acquisition Aot @ of 1894), s. 6 (1)— 
. Public purpose—Declaration—Acquutiion for pri- 
vate persons—-Paymint by Government of trifimg 
sum ‘towards compensation —Acquintion, validity of 

— Publio funds, meanmg of. 

' The requirement of the proviso to 8. 6 (1), Land 
Acquisition Act, that the compensation is to be paid 
partly out of public revenue is complied with if some 

t of the compensation, however small it mar be, 

-paid out of the public fuhds. It need not a 
substantial part of it. 

A declaration urgler 8 6 of the Land Acquisition Aet 
is, therefore, valid even if the Government ccntributes 
towards the payment of compensation only one anna out 
of the public revenue out of a total sum of'Rs. 600, 
the remainder being paid by private oantributiong. 

Per Dart J.—Private contributions which are 
kept by vernment as a separate deposit fora 


particular purpose cannot be said to be public’ 


funds ina&much as they do not merge in the general 
funds of the public. P Sanga NAIOKEN v. BEORETARY 
oy TATE rox INDIA, 51 M. L. J. 849; 25 L W. 34, A. 1. R. 
1027 Mad. 245 ’ 542 
—————- 8, 6, Ch, Vil—Reference by Land Acquisition 
ficer—Judge, jurisdiction of, to ingutre into" 
legality of acquistion—Acquisttton by Government 
on behalf of Railway Company—Declaration, form 

and contents of. . 

The land sition Court gets jurisdiction only 
on a reference being made toit by the Collector and 
ita jurisdiction is confined to disposing of the matters 
so. referred. lt has no jurisdiction under the Act to 
consider the legality of the acquisition or of the re- 


ference. , 

"Wheré the Government is acquiring the land itself 
and paying for itto the owners, the fact that they 
have agreed to hand over a portion of the land aftar- 
wards to & Railway Oompany does not render the 
acquisition any the less one fnr and by the Govern- 
ment, and 6.6 of the Land Aoquieition Act is appli- 
cable to such & case, 

It is not necessary that a declaration under s. 6 by 

^ Gowrnment for acquisition of land for a public pur- 
Bhould'on ita face show that it is to be made out 

the public revenue. M KANTIMAHANTI  Baia- 
MURTHI v. BPIOIAL DREPUTY OOLLROTOR, HARBOUR, (1926) 
M. W. N. 968; A. L R. 1927 Mad. 114 530 


—— 88.18, 31—Award by Land Acquisition 

o Officer— S&itement * of claimant pay peal take 
amount and expressing intention to contest matter 
before District Court, whether constitutes requui- 
tion for reference, 


Where, in oertain land ulaition proceedings, 


on notice of the award by the Land Acquimtion 
q on 


being served onthe claimant, the claimant 


$ a petition stating "I will not receive the amount, 


ut contest the matter in the District Court," : 
Held, othak there was @ ga pena although im- 
plied for réferends to the District Judge wi the 
meaning of a, 18 of fheeLend Acquisition Act. M 
MappUz i E Connector oF COIMBATOZB, A, 
LR. 1987 283 269 


——— 3 E Sit and AOQUISITION Aor, 1894, as 
18 31 1 y 269 


CASES. . : [1952.. 


Landiord and tenant— Grose—Alorigage by grove- 
holder, whether constitutes abandonment—Lanalord'’s 
might to re-enter—Sale and morigage ef tenancy, 
difference betuccn. ° 
The principle oes the title of a landlord to 

reentry ın the case ofa sale by a tenant of his grove 

is essentially different from the principle apphcable 
toa case where the tenant has made y a temporary 
alienation of the nature of a Tya mortgage. 

In the former case tige sale is ‘complete evidence of 

abandonment af the tenant's Fights and the alienation 

being invalid, the vendee is a pure trespasser and 
the landlord acquires & right of reentry. On the 
other hand where thereis a transfer by way ofa 
mortgage only it does not afford any evidence as ta the 
extinction of the tenant's rights but on the contrary 


"proves the continuance of such rights 


A mortgage by a grove-holder of his groves and 
trees contrary to the custom ofthe village or the 
conditicns ot the tenure does not, therefore, amount to 
abandonment so as to give the Inndlord'a right to re- 
enter. O RAM Ras Since v Tes Biwon, SO. W. N. 
904; L. B. 84. (0) 26; A. I R 1927 Oudh 46 203 


— Lease deed in. favour of iwo persons— Clause 
agawnst alienation—Alienation by one lessee to the 
other, whether involves forferure—Altenationan 
favour of daughter, effect of. 

Alienation by a leseee in favour of a Joint lessee does 
not constitute breach ofa covenantagainat alienation 
and does not, theretore, work forfeiture, : 

But a conveyances by one lesse in favour of his 
daughter though an heir 1s within the prohibition and 
works forfeiture. . M KogagALYA V. TAKRIBHANY, 52 M, 
L.J.8; A. L R. 1927 Mad 281 : 700 
——— Tenant holding over, whether: trespasser. 

Ses Count Fuss Aor, 1870, 6.7 438 
—— Tenant, liability of, to be ened from entire 

‘hold Partial ejecimant, when allowed. 

ejectment can be allowed only under special 
circumstances and a strong case must be made out for 
decreeing ejectment of a tenant from only & part of 
his holding. O Onaxpza Monax DANIKYA v. MEHRBJAM 

Banu, 44 O. L. J. 511; A. L R. 1927 Cal 191 216 

—.—— Tenant, whether can set up adverse poeses- 

ijon. See ADYARAE POSSESSION 881 

— — Transfer of holding by Hindy widow—Land- 

ra'a consent, effect of. 

; to distinguish between the trans 

fer of a tenancy with the consent of the landlord and 

a surrender to the landlord followed by a fresh grant 

of it to the transferee, N Nagain v. MOTIBA 461 

Lease. See CONSTRUCTION OF DOCUMENT 200 


—.for dwelling purposes—Rent, uniform rate of 
—Presumptron. ii 
Where it is found that the origin of a tenancy is 








“unknown, that the ient has been paid at a uniform 


rate for more than fifty years and that the orginal 
lease was for dwellmg purposes, it 18 open to the 
Court to draw an inference that the tenancy is per- 
manent and heritable. C PzawaTHA Natu Kor Onow- 
DHURY v. Bx;oy Since DupHuxi1, 44 O. L. J. 687; A. 
I. R. 1927 Cal 234 910 


Letters Patent (Mad), ol. 15—Order of Single. 
Judge 1» second appeal rating fresh issue and 
ealling for finding, whether sudgment— Appeal. 

An order ofa Single Judge of the High Court in 
second appeal calling for a finding 
or old, whether raised in the pleadings or not, is not 
a judgment within the meaning of cl. 15, Letters Patent 
inasmuch as no right or title can be said to -be 

t 


"m 


ongfn iue new: 


D 


. Yel. 95] 
Letters Patent (Mad.)—conold, 


adjudicated expon by the mero framing. of an issue 
and by airectfig that issue to be tred M Gurra 
PuxNAYYA v Kaza PARANDAMATYA, 25 L. W. 95, 38 M. 
L. T. 203; A. I R 1927 Mad. 317 585 


Light—Obstruction to easement of light, when 
actionable Ses EAsEMENT 5 
Limitation? e 
Whers an execution applicatfon for delivery af 
possession has not been disposed ôi on account of stay 
ordera, a subsequent application for delivery may be 
traated as one made with a view to bring to the 
notices of the Court ths existence, of the previous 
applic&tion and praying for orders thereon, and no 
question of limitation arises at all in such a case 
with respsct to the subsequent apphoation M 
THAYYAMURTHI 4 ODAYAPPAN, 25 L. W. 108; (1927) M. 
W. N 00; A I R. 1027 Mad 391 632 
Adverse tinon —ÁAppeal, sscond—Limita- 
tion, plea of, w can be raised for first time. 
A question of limitation raised for the first time 
in second appeal may be entertained where there is 





no dispute as to the facts A MUNAWAR ALIY JAGMILAN 


Hau, A. LR. 1927 AIL 177 280 


Question of limitation involving inquiry 
into facts, whether can be raised in appeal 

- A point of limitation which nscessitates some in- 

duiry into facts cannot be raised for the first time 

in second aopsal. M Parainti GUNDAPPA v. KARNAM 

NagásaPPA, A. I R 1037 Mad. 455 691 

—— —— Sult for contribution. Ses PATRON de 


Suit for several relisfa—Claim as to some 
reliefs barrad —Other reliefs, whether can be granted. 
Where ssyaral reliefs are claimed as arising from 

one cause of action, the fact that one is time-barred 

will not disentitle the parus to the grant of any 
others whioh may not be time-barred. 
In a suit for declaration of plaintiffs right to irri- 

- gate lands ina certain village within a proprietary 

estate fres of charge and for recovery of watsr-cess 

wrongfully collected by Government, itis open to 
the Court to grant the declaratory relief if plaintiff 
is in time therefor, even though the other claim is 
birr»d under Art 16 of Boh. I of the Limitation Act. 

M IxGULIGI VESXKATABIVARAMADASS 0, ÉBEÉORNTARY OF 

BraTS ror Innia, 52 M, L. J. 132; 33 M. L. T. 44; (1027 

M. W. N. 201; A. L R. 1937 Mad. 350 105 


Limitation Aot (IX of 1908), s. 3, 80h. I, Arts. 
134, 144, 148—Morig ub-morigage—Trans- 
feres from sub-morigages, position of—Redemption 
A mortgagor is ordinarily allowed a period of 60 

years toredesma mortgage by Art. 148 of Sch. I to 

the Limitation Act and any person, who seeks the 
protection of Art. 134 of Sch I, must bring his case 
strictly within that Artiole. That Article applies only 
to cassa where a transferee for value from a mortgagee 
takes that which is de facto a mortgaga upon a re 
presentation made to himand in the full belief that 
t isnot a mortgage but an absolute title. It cannot, 
protest parsons who are not transferees from the 
mortgagee but are iransferees from persons other 
than the mortgagee or his heira, for instance, froma 
sub-mortgages. A transferes from a sub-mortgagee, 
however, may bg able to avail himself of the benefit 
of Art. 144 of Scha Ito the Limitation Act if the can- 
ditions laid down in thet Article ara fulfilled. A 
MUNAWAR ALI T. JAGMILAN Rau, A L R, 1927 wa 
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Where owing to carelessness ip diafting an appeal 
a person is not ımpleaded as respondent dhe time 
for impleading him cannot be extended under s. 5 
ofthe Limitation Act L Gui BiNaH v. Kanan 
BiNaB, A. I R. 1927 Lah 118 619 
8 7—Suit by minor reversioner to set aside 

alidnatiıon by widow—Eristences of adult rever- 

soners—Period of minority, whether can be counted, 

The right of & reversioner to set aside an aliena- 
tion by a Hindu: widow is an exceptional one and 
cannot be considered as a right in pro which 
the reversioner can assert on the dage of alienation. 

A suit by a reversioner is of a representative cha- 
racter and the result of such s suit, 1f properly fought 
out, would bind all the reversioners. 

Section 7, Limitation Act, has no application to the 





~ case of suits by reveraionera to set aside alienations of 


limited ownera. : y 
A reversioner who was a minor on the date of an 


< alienation by a Hindu widow brought a suit within three 


years after uttalning majority but more than 12 years 

after the date of alienation, to set ib aside, There were 

saal reversionsrs who coula have brought such a suit 
time: ” 


Held, thats 7, Limitation Act, had no application 
and the period of minority could not be counted in 
&rour of the plaintiff. M  NNBSLAKANTAMUNR V. 
ORDNNUAMMAL, 52 M. L. J. 13; 25 L. W. 161; A. LR. 
1927 Mad. 216. 668. 

8185. See O.P. 0, 1908, O. XXI, z. 95 632, 
8. 18. Ses O.P. O,1908, s. 115 946 


85.19, 21, (2)—Partnership—Acknowledg- 
ment of liability by ome partner, whether binding 
upon other partner. ` 4 
Ine going mercantile concern the authority of one 

pamer to sign. gcknowledgments on the firm's behalf’ 
to be presumed as the ordinary rule, Direct evl- 

dences that one of s3veral partners had authority to 
acknow. Habillty is not , such authority 
may be from the garestading circumstances, 

such as the position of the other partner. L 

Qasni Brxag v. Ruaa Sinan Buaawax Bison, 7 Lah 

403, 2 Lah. Cas. 239; A. L R. 1936 Lah, 618; 27 P. IR 

R 598 . 663 

€ 20 -Morigage—UCo-morigagors— Payment 

by ons co-morigagor, whether extends limitation 
oe all. fe a 
ach oo-mortgagor is liable for the enjire debi 
secured by the mortgage and, therefore, a paymeni 
by one of the mortgagors which falla within tha 
provisions of s 20 ofthe Limitation Act operates to' 

xtend the psriod of limitation against all o£ them. A: 

IBRAHIM v. JAGBiBH Prasad, A. I R, 1027 All. 209 424. 


3. 20— Payment of interest as such—Covenant 
‘for appropriation first. towards interesi Payment, 
to mortgages, whether for interest as such—Clius | 
treating overdue interest as proncipal, effect ofe ^. 
Where, under the terms af a mortgfge-desd, it ia 

agreed that payments by the mortg&gor should, in 

the frst instance, be credited towards interest ond if 
there was any balance left, that should go towards 
the principal, any payments made er and dio ae 


be refer. this covenagt and 
ie Re af the ‘parties enu idi he, 

















. 
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detarminad with Mhferance to it; payments by a pur- 
chaser from tha mati, gor towards the mortgage 
muat 10 sach Å case o lis d to have been intended to 
be madt towfrds interest as such within the meaning 
af s 20o0f the Limitajion Act 

The fagt that in a document containing such & 
stipulition thero wes another covenant by which 
intereat overdue for completed years was to be added 
to the principal and treated as principal for pur- 
posee of interest has no bearing on the question. 
` Per Venkatasubba Rao, eee is na an gka 
rule that fora puyment at s payment o 
"Interest ns such" tbe debthr should ah e tims of 
making it explicitly state that the amount should be 
aredised toward interest. There is no difference in 
princlple betsreon 6 case where the debtor makes the 
Btatemónt at tÜe'time of the payment and a case 
vhero hs gires the authorisation ia advance of the 

yyment. "M Kp I PRERAJU v. -BARBBLLA 
ÀPIBRDDI, 25 In W, 00; A, T. R, 1927 Mad. 281 694 


&. 22—Fransposition of respondent as 
` appeliint— Limitation. 
Where a party 1s transferred from the array of reg- 
dents to that of sppellsnts, no question of limita- 
el grisea. M PANKAMUAL v. Picaat TgEvAN, 2t L. 
W. 820; 52 M. TL. J. 33. A ILR. 19037 Mad.201 687 
Soh. |, Aris. 10,120—Suit for pre-smption 
of undwided share—Transfer by operation of 
foreclosure decree—-Limuation—Undivided shart, 
whether capable of physical ion. 


Pu 





-— 





possessvon . * 
Where the subject of sale does notadmit òf physi- 


cal possession and there is no registered instrument 

of sale, a suit for pre-emption ia pal aa ju Art. 120 

of Soh I of thé Limitation Act not by Art 10. 
tion in respect of an undivided 


A sult for mp 
hare ina eld transferred under a foreclosure decree 


e Magistrat found that the 
within 


, order of 

e Savastva ASARI, (1927) M. W. N. 35; 38 ALL T. 217: * 

e' À.I*R. 1027 Mad. $04 
pana Tai 


in, therefüre, governed by Art, 190 and not by Art. 10 
of thb Limitation Aot. ` : 

An undivided sherre in a field is not capable Qt phy. 
Bloal possession. N HarwaNT v. Bugopas, 9 N. i 
6 


205; AIR, 1937 Nag. 6 
Art, 44, Ses HiNDU Law, JOINT 
1050 








` FAMILY 
Art, 47—Suit for possession by 
successful party in proceedings under s. 145, Cr P. 
O. limitation of— Possession of party dispossessed 
9 within two months before date of preliminary order, 
declaration as to, effect of. j 
Artiale 47 of the Limitation Act has no application 
to n person in whose favour an order is made under 
s 145, Or P.O. 
Where, in proceedings under s. 145, Or P.O, the 








“two months before the date of the preliminary 
order and declared him to be in possession under the 
section, a suit by the petitlonsr for posseesion is not 

verned by Art. 47, Limitation Aot, ang is not ba 
P brought more than three years from the date of the 
the Magistrate. M lawata ROWTEHR v, 


632 

Art. @5—Redemption of. mortgage— 
Suit für simple monsy-decree on deed of further 
oharge—Oause "b? action--Limitation, 

The eg of action fo» a simple monoy-decree 
on tha basis af a deed of further charge arises under 
Art [5 of the E pun Act from the time when the 

nrima eree redoc 
Bisang O.A. Ne 07€ A ILR 1027 Oudh 53 466 

: : 2 F 
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titioner was dispossessed . 


ed O RBrausastt AtNan v. DWARKA ~ 


mo . 
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Boh. |, Art. 65—Suu for damages for 
breach of contrast—Damages settled Before date of 
tntended delivery -Commencement of limitation 

The plaintiff entered into an agreement with the 
defendant to sell to him cotton seeds which were to 
be delivered between 12th Janunry to 12th February, 
1922. In the meantime the partiess decitied that the 
actual delivery of the cotton secds would «ot teke 
place and agreed .tosRs 121-14-0 as damages due to 
the plaintift from the defendant on that account. In 
a suit for recovery of the damages: 

Held, thatthe limitation for the suit began to run 

t from the dafo of settlement of damagés but 
Trom the dats on which the delivery was agreed to 

originally given. L Nanp LAL-LAJPAT Rar v. Raws 

as-Dwagxa Das, A. I. R. 1927 Lah. 123 591 


Arts. 75, 116—Mortgage-bond — 
Amount payable within two yeare— Clause providing 
for im tate payment of whole amount on 
default of payment of interest—Defaulit—Limua- 
tfon, starting point of— Election, necessity of 
A mortgego bend, inter alta, provided ea fcllows: 

“I shall re-pay the principal amount within two-years 

and the creditor abali receive the same when 1 do 

so. lf after the expiry of two venis the creditor 
allows me to retain the money of his own accord or 
at my request then too I shall pay interest at the 
same rate of 12 annas per cent per month and retuin 
the above principal amount wheneter the creditor will 
demand it. But if I fail to pay the fixed interest in 
any month punctually at the oo time as abore, 





then there will be a bregch of this promise and in 
that ewent I shall pay back ‘all the money together 
with intersat'in Yeepect ofpwhich default is made when 
he demands ereh before the expiry of the abora 
period" Jn a suit for recovery of the amonnt dus 
on the bond: | 

Held, thot on default of payment of instalment tå 
interest the creditor did not get an immediate right 
to sue for the principal unless ‘he had elected to do 
mo. 8 Orr:crun BRromrvzs v, Avesatn Lat Mancuxp 1 

87 
Arts, 75, 132—Instalment bond— 

Default of instalment— Limitation. 

The question whether under the terms of a mort- 
gage-bond provid for payment of the amount dre 
thereunder in ins ents but containing & clause 
that on default of an itstalment the whole amount 
shall become payable, limitation begins to run agains 
the mortgugee on default of an instalment, even in 
the absence of any act of election or cancellation or 
some other form of response or acceptance on the pait 
of the mortgagee considered but not decided PO 
Pancuam y Angas Hossain, A I R 1920 P. O. 85; 94 
A L.J.736, abo M. W. N. 520; 24 L. W. 241; 48 A, 
457; 53 LA. 187; 31 O. W. N. 324 650 


——-— Art 89—Principal amd agent— 
Pleader, employment of, in several casea—Suit by 
client against legal representative of deceased Pleader 
for moneys not accounted for—Lanitation—Fresh 
cause of action, whether arises on Pleader's death 
against legal representatire—Muiual, open ^ and 
current account. 

Where on the death of a Plender who had been 
employed by a zemindar to conduct cetelp summary 
suite for him, the zcmindar sued his egal representa- 
tiva for recovery of amounts received by the Pleader 
and not accounted for by him: : 

Held, (1) that the death of the Pleader did not give 
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riss to n. fresh cansa of action against his legel 


representative; 
\4) that the employment of the Plaader to conduct. 
a number of cases did not oons'itnte any genoral 


agancr; 

(3) that ths odhteact of agency terminated with 
ths terntination of each huit fof which a separate 
vakalat was filed and time began to ran on such ter- 
Tanon in respect of moneys paid for each particular 
guit; 

(4) that there was no mutual, epen and current 
acdount under Art. 89, Limitation Act. M PARTHA” 
BARADII Appa Rao v. TugtAPATI SUBBA Rao; 51 M L. 
J R0: HL W 818: (1927) M. W N. 82: A LR. 
18*7 Mad 157; 38 M L. T. 28; 50 M. 219 456 
- 8oh. |, Art. 91. 

Bee Cowrract ACT, 1872; 8 10 571 
Bes HINDU Law —JoINT FAMILY 1050 
of 


Art 103—Dower—Ezecution 











bund to pay amount of dower on demand—Suit for 


dower—Limitation 1 

Where a husband exscutes a bond for the &moulit 
of dower due to his wife promising to pay her ihe 
said amount on demand, to all mtents end purposes 


the dower-debt ceases to be due as dower and becomes ` 


payable as a loan and a suit for the recovery of the 
same is not governed by Art 103 of the Limitation 








Act. A KUBRA Bucaw v. Fazan HUSAIN, A L R 1987 
AIL. 288 563 
Art 116. See Losrration Aor, 1908, 

Sou. I, Ants. 175, 116 871 
i ——. Art. 120. . 
See Gosarat TaLUKDARE' ACT, 1488, 5 33 293 
§ae Larration Aor, 1903, Bon. I, Art. 10 659 


Art 120—8uit to recover office of. 
.mutwall. See MUHAMMADAN Law —Waxr 205' 


— ~ Arts, 120, 124—Suit for declara- 
tion of right to ofice of karnam—Prayer for 
posrestion, effect of—Karnam claimed on personal 
rounds—Madras Hereditary Village Offices Act 
III of 1890), es. 18, £1. - 
A sult for a declaration that the plaintif is the 
legally appointed karnam of certain villages which 
had basn grouped together under the Madras Heredi- 
tary Village Offices Actand that an order of the 
Oollsctor canoslling his appointment and nominating 
^uother person is wrong is governed by Ari 120 of 
Soh. I to ths Limitation Act, 
Even if be hs for possassion be added in- such 
a sult it not come under Art 12+ of Boh I to 
the Limitetion Act, inasmuch as the office of karnam 
whioh was claimed by the plaintiff had bsen created 
for the first time and the plaintiff did not claim it by 
way of succassion. M Poopr MUNISWANI Prutat-v. 
Seoretary OF Srars yor Iwpu, SLM. L. J. 678:-A. T 
R. 1927 Mad. 148 . 634 


— — Arts, 120, 142, 144 -—Adverae 
posssssion—Declaratory suit— Cause of action fresh, 
absence of —Limitation 
Under a compromise plaintiffs were given certain 

thamilat land subject to the right of the defendants to 

have a portion of the land set aside for their use. 

Tha Revenue R8gords, however, continued ‘to show the 

d3fendants’ names alone as in possession and owner- 

ship of the land. In 1903, on a suit brought it was held 
thit ths compromise was a good one and in 1914, the 

A tiatiffs applied to have tha entries in the Revenue 











ecords corrected. Tho defendants objected and the- 
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. . 
parties wera referred to a civil suit: No such mait 
was, however, brought and the detendants coatihued 
to be in possession of the land. In 1916, the plaintifta * 
caused a notice af ejectment to fksüe against the de- 
fendanis but this notice was su uently fancelled 
and the plaintiff wero directod to bring a oivil suit, 
if so advised. No.such sult was again brought. Ih 
1923, athird party applied for pertition and the 
plaintiffs, on objection taken by the defendants in the 
rtition proceedings, instituted a suit ih tho Civil 
ourt ask AES a declaration that they were owners 
of the land allotted to them under the compromise: 
Held, that the same dispute having arisen in 1914 
And in 1910, no new cause of action was furnished tn 
t e pleintif in 1923 and thot their euit was barred! 
by time. L Hrga v. Raw Brsog, 37 P, L. R 147 988' 
Boh. |, Art 124. See Losrratioy Aor, 
1908, Son J, Ars 120, 121 634 


—— Arte. 127,144 —£ uit by cd-parcener 
to set aride alienation by manager—Alare ce of 
cn-parcengr for over statutory period, effect oj — 
Exclusion or abandonment, what —consitutesi— 
se ee. . 
To constitute adverse possession agains} the interest! 
ofa member of a joint Hindu family, it must be 
ved that he has either been excluded to his'know- 
m sor that he has voluntarily abandoned his righta> 
jal 





exclusion or abandonment cannot! be inferred: 


` from the mere fact of his absence from the place for 


over the statutory period. 

Ina suit against an alienes of a co-parcener, in’ 
considering adverse possession the Court is entitled 
toconsider the origin and quality of possession 
and unless exclusion or abandonment is proved, the 
qbestion of adverse possession cannot arise. 

Obiter.—Adverse possession cannot be acquired 
against a co-parcener in a joint Hindn family without 
hig being put on notios either actual or constructive 
that adverse posscasion ia running against him. M 
GOYINDASANI OBXTTIAR v. KOTHANDAPANI OHETTIAR, 24, 
L. W. 766; A. I. R. 1027 Mad 111; 528 M. L J. £05. 188 
——————— Art. 132, See LiurraTioN Act, 1908, 

Bou. T; Anra, 75, 133 650' 


Art, 132—Mortgage, suit to axforoe 
—Construction of document—Option given to mort. 
gages to enforce payment on defauli—Limitation,:* 
commencement of. — 

A simple mortgage provided that the mortgage’ . 
monsy would be paid after five years. There was s 
furthor stipulation that the interest shall be paid 
every six months and on non-payment confpound in- 
terest shall be charged and that “in case of default" 
the mortgages will have the right to recover the 
entire sum due to him with interest and com- 
pound interesj by sale of the property: 

Held, that the expression “in default" in the mort- 
gage-bond meant in default of puram of t^e aix 
monthly interest and not in default of pay ment at the 
end of the stipulated 
therefore, limitation for a Sny to eS nabs 
gage be to run against the‘ morthageo frem the 
dats of the first default in payment $i the six month] 
uuterest. A ANAKT RAM v Kuvarfran Siyar, A.) E, 
1927 All. 244 tos .762 
———— Ark 134. Ses Limrpimiow Acr, 
1902, p. 3 2. p * 280 
- Arts, 137, 182, M 4—eAdverss pe 
session -Simpi mórigugé— Posbearion adverse to 














riod of fve years and “that; : 


f 
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mo , Bhathar adverse to —Mortgages 
. obtaining dacres for sale, affect of—Suit by mort- 
gages purchaser for possession— Article applicable, 


‘Possesalon of a trespasser which is adverse to ths 
mortgagor cannot affect the rights of & simple mort- 
and the mo "s rights are not exiingolahed 
the extinction of e mortgagor's title by 12 years’ 
verse possession before mortgagee is in & 
position to protect his rights. 
It would make no difference if the mortgages ob- 
tains a decree for sale, 
A suit for possession by a mortgagee who has 
the mortgaged pro in execution of a 
decree on his gage isnot governed by Art. 187 
of Sch. Iof the Limitation Act and the purchaser {s 
not bound to come ta Oourt within 12 years from ths 
date when the judgment-debtor was first entitled to 


n 

Under Art. 137 the sale contemplated must be 
un to bethe sale of the interest possessed by 

o judgment-debtor referred to in that Article. 

Ths occasion for the application of Art. 142 does 
not arise when, upon the facts proved or admitted, 
disposseseion could not possibly have occurred beyond 
18 years ofthe institution of the suit. 

Adverse possession implies 
whom adverse possession is 
who is entitled to demand posseasion at the moment 


adverse possession begins. M TanJors Patacs ESTATS ` 


v. THIYAGABAJA Prupir, A. L BR 1933 Mad. 160, 50 M. 





L. J, 183 : 831 
Soh. |, Arts, 138, 182 (5)—C. P. C. (Act 
V of 1908), 0. XXI, r.96—Application by 


decree- 

ho purchaser for delivery of property under 0. 
XXI, r. 95, whether ph Aa of execution— 
_Pendency of execution application, whether neces- 
sary—Article 188, whether appires to decrse-holder 
purchaser. 

An application under.O.-XXT, r. 95, O. P. O, for 
delivery of property bya decree-holder who has pur- 
e the pro in execution of his own decree 

is a step-in-ai 
of the expression in cl (5) of Art 182 of the Limitation 
Act. ‘ 

eThe expression “purchaser at a salè in execution 
eof a decree" in Art. 138, Limitation Aot, 18 confined to 

a stranger auction-puichaser and does not cover the 

casa of a judgment-creditor who purchases the pro- 

perty in execution of his own decree, inasmuch as a 

decrae-holder who purchases property in execution of 

his own decree cennot, by virtue ofs. 47, O P. O. 

bring a separate suit for possession of the property 

purchased by him. 1 

Where a decree-holder has purubased the jud t- 
debtor’s property in execution of his decree, iis ee 
cution of the decree iB not complete “ill the decree- 
^holder obtains possesion of the property 

An act or an application in order to be a step-in- 
aid wf execution need not be in a pending execu- 
kon &pphcation M MATHOKKANDI AN v. THAYYIL 

AKKUTM ÁvVULLA Hair 59 M. L J. 1; d M.W. 
N 8,25 L W.6le3& M. L, T.156:A I R. 1927 Mad. 
238; 50 M. 403 . . ! 677 


-,—- Art 142—Suit for possmon 
ag raka pana a eee pa KAGAN of 
. A Suitfor poss@sion of land coupled with an an- 
éillary piayer fof thfremoval of the trees plantod on 
di ie gaverned by årh 143 of Balu ijo the Lisitaticn 





e. is LJ LÀ 
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bein! a eee 
ised, is a person ' 


of execution within the meaning - 


{1927 
Limitation Aot—1908-— contd. . 


e 
Act. O Svourt v. MoHAMMAD Hamm Uran, A. LR, 
1937 Oudh 88 i 199 
———— 86h. |, Arts. 142, 144. See LIMITATION 
Aor, 1908, Sog. I, Apa. 137 KTO. 831 


— —— Arts. 142, 144—Ch-ehafers—Denial 

4 titla—-Declarafiry decree—Sutt for possestion — 

dverse possesriort — Limitation. 

Plaintiffs, who were recorded as owners of a one- 
third share in the land in suit, instituted a declara- 
tory suit in of their share in 1911 founding 
their cause of ion on & denial of their tifle iu 





. partition proceedings by the defendants, who were - 


recorded as the proprietors of the remaining two- 
thirds share The suit was decreed on 21st December, 
1912. On 6th August, 1924, plaintiffs instituted a 
suit against the defendants for posseasion of their one- 
third share: : 
Held, that in order to succeed in the suit it was 
necessary for the plaintiffs to prove that they had 
been in possession of the property in suit at sometime 
within. twelve years from the institution thereof, 
either by receipt of rents or otherwise, and that the 
mere fact that they had obtained a declaratory decree 
in 1912 did not avail them as they hed allowed the 
defendants to remain in possession of the property 
and had not followed the declaratory decree by any 
action to make their title perfect by obtai poe- 
session, L ALLAH BaxusH v. Buípr, 8 Lah L. J. 572; 
$S8P.L.R.B48 <= 07 956 


——— —— —— Arts, 142,144—Suii for possession 
. based on allegation of expiry of tenancy—Defend- 
ant setting up adverse ion— Limitation. 

Art. 142, itation Act, is applicable only to | 
cases where the plaintiff alleges pusa and dis- 
possession in his plaint: Where he sets upa tenancy 
or license as the basis of the defendant's gion 
the proper Article applicable is Art. 144 and the 
plaintiff is not bound to prove poesiaelon within 12 
years of the suit. The onus is on the defendant to 

rove adverss jon. M RAMANUJACHARIAR T. 

UNDARACHARJAR, 25 L W.127; A I R. 1937 un ch 


MÀ rts. 142, 144—Suit for possession 
—Piaintiffs title proved—Defendant's possession 
commencing only within 18 years—Asticle applicable 
—Presumption that on follows title. 

Article 192 of Bah. 1 of the Limitation Act applies 
only to cases where there is an allegation of posses- 
sion and dispoasession. 

Where in a sult for ion, it was found that 
plaintiff had title and that defendant was in posses- 
sion within 12 years and there was no evidence that 
any third person was in possession between the time 
when plaintiff ceased to be in possession and the time 
when the defendant came into posseesion, the plaintiff 
must be presumed to have been in possession within 
9 years. To such a case the Proper Article applica- 
bleis Art 144 and not Art 142 M MAYTIKARAN 
VALIKATE KUNHI Monin v. KALINDIAKATH PAKKAB 





Kurry, 38 M. L. T. 137 971 
Ar 144. z 
See HINDU Law—JOINT FAMILY . 1050 
See LiuirATION Aor, 1908, s. 3 io 280 


e. e 
— — Art. 144—Suit by. Hindu son to 
recover property improperly alienated by widow— 
Limitation, starting point of. 
< Where, after the death ofa Hindu, his estate was 





"held in common for the benedi of the widow and all 
e 


š 


Vol. 99] 
Limitation Aot—1908—ontd. 
. 


the ohildfen and the widow and the deceased's bro- 
ther who were managing the estate as the sons were 
minors, made an authorised alienation of the same: 
Held, that the period of limitation fora suit by the 
sons to set aside the alienation did not begin to mm 
from the datg of the father's death but only from the 
data of the oonveyanoe. R MsV Moupaturr. V. B. M 
Pruuay, 5 Bur. L. J. 173. A. IeR. 1027 Rang. 85 753 


————- 80h. |, Art nga Ses for possession— 
Plaintiff's d —-AÁssertion of 
atitie by plaintf and “devia by defendant— 
Limitation—Onus of proo 
Where in a suit tor posvision the plaint does not 
that the plain and the suit 
resolves itself, so far as, limitation is concerned, into 
an assertion of title by the plaintiff on one side and on 
the other denial of plaintiffs’ title or at any rate loss 
of title by adverse ion, the suit is governed by 
Art 14¢ct Sch. T to the Lamitation Act. L Wani 
MOHAMMEBD v RAMLAN, A. I. R. 1937 Lah 171 642 
Art 148. See LIMITATION Aor, 
1808, s. 3 280 


Art 148— Punjab Tani Ad 
(XVI of 1887), ts. 8, 59—Mukarraridari rights, nature 
of—Death of mukarreridár without heirs—M origage 
by mukarraridar—Redemption—Mortgages, 
possession of, whether adverse against proprietors. 
Although a mukarraridar can, if he wishes, prove 
that he has aright of occupency under a 8 of the 
Punjab Tenanoy Act, his tenancy is not, until he has 
done so, governed by the provisions of that Aot. 
0 y such tenancy is ahenable and succession 
to it P restricted to a collateral tracing his de- 
scent from a person who had at ons time occupied 
the land of the tenanoy 
e the death of a mukarraridar without heirs a 
created by him over the tenanoy is not 
ext d and the proprietors who succeed to the 
rights of the mukarraridar are entitled to redeem the 
mortgage: I£ in such a case, the mo continues 
to bs possession of the tenancy, his possession 
cannot be regarded as adverse to. the proprietors and 
the p By gees have a period of sixty years fiom the 
ae of the mortgage within which to redeem the 














mortgage. L RAM LABHAYA v. Karrar Bing, 8 Lab 
L.J. 594; 28 P.L.R 4L A I R. 1927 Lah 75 962 


Art. 164— Applicaton -to set ande 
ex parte decree—Knowledge of deee, what 
amounts to. 

A party applying to set aside an ex , rte decree 
cannot be held to have had knowledge of ^e decree 
that had been against him from themere fact that 
he was told that some unknown plaintiff has obtained 
against him some sort of a decree in a suit, of which 
he is given no details. The fact that such informa- 
tion might have put the defendant on inquiry does 
not impose on him any obligation to inquire further. 
The duty rather ison the plaintiff of giving him full 
information as to the litigation &nd the nature of the 
decree. M PALANIAPPA — OHZTTIAR v. — VEDACHALA 
MunaLuz, A. IR, 1927 Mad. 381 621 

Art, 180. See O. P. O, 1908, O. 

XXL 2,95 632 


——— Art. 182—A pplication for execution 
of decree— Order execution— Revival of 
prooeedings— Limitation. See Exxcurion OF DBORHA 
868 








GENERAL INDER., : : =. A ul 
e 
Limitation Aot—1308— wp 
Soh. |, Art. 182 8 sacut of decrea— 
Death of judgment-dsbtor —Appliedtion for execution 
agains wrong representative, whether ‘in 


accordance with law; —' Séep-in-aid' of exécution. 

An application for execution of &edeoree made 
against a wrong person, under the bona fide belief 
that that person was the real legal representative of 
the judgment-debtor, is an application in aaoo: 
with law within the meaning of Art 182 of Boh Ito 
the Limitation Act. In any event, it is clearly an 

application to take a step-in-aid of execution of 
ti e decree and would give a fresh start to the period 
of limitation Pat Grawmesmwang SINGE v THAN Mar, 
(1926) Pat. 342; A. LR. 1927 Pat. 92; 8 P. L. T. 217 


501 

— ——— —Arta. is id ).* See LIMITATION Aor, 

~ 1908, Sou. I, Arts. 138, 18 (5) 677 
Art 182,' 


(5) —Step-in-aid 
ezecution—Mere appearance of decres-holder 
his witnesses in proceedings under O. II, r. 90, C. 
P. O., whether application for step in-a 
The mere appearance of a decree-holder with his 
witnesses ina proceeding under O XXI, r. 90, O. P. 
O., which is, however, dismissed for default, does not 
amount to an application to take a atep-in-eid of 
execution within the meaning of Art. 182, al. (5) o 
Bch. I of the Limitation A Pat Bango THATHW ARI 
KAWHORAT v. Lachman Ear PEATAK, (1926) Pat. 381; A. 
I R. 1937 Pat. 115; 6 Pat 280, 8 P. L. T. 358 869 
Lis s pendene See Transa or PRorsuTY Aor, ay 


Lord Canning's rambon of 1858. a 
Oups Estates Act, 1889, s. 876 


Lower Burma Land and Semis Aot (II of 
1876)— Rules under the Act, r. 69 grow 
—Unauthorised — use—Prosecution under Tr. 19— 
Evidence of demarcation, duty of prosecution to 
addize—Procedwre—Maps, value of. 

It is easential in all padat at lona under r. 69 of the 
Rules framed under the Lower Burma Land and 
Revenue Act that there should be evidence not only 
that the graxing ground has been allotted but also 
that it has been finally demarcated. 

The proper procedure in such cases is for the Land 
Records Officar to file in each case 
complaint or report a map showing 
boundaries of the grazing ground kn the demstoa- 
tion marks and the area ged to be occupied by 
the accused, and for the Oourt to take evidence that the 
garin ground hag been allotted and demarcated and 
that tbe alleged trespass has Been committed, 
R MauNA Tu Kv. Burzzoz, SBur. L*J. 177; 28 Or. 
L J. 163, A I R. 192? Rang. 59 596 


Madras City Municipal Aot d of 1919), s. B5 
(2). See Brxorrio RELIRY Aor, 1877, a. 45 18 
€. 59, r. (b), See O. P. 0, 1808, s. 115 148 
8. 288—'Machinery', of—Per- 
mission of Commissioner, for erection im of machine, 
necessity for. 
An electrio "motor-driving mill which emits dis- 
agreeable odours and produces oÉnaidefable noise is 
‘machinery’ for the erection ef Which ion from 
the Commissioner isenecessdry. 
For the application of s. 288 of the Madras City- 
Municipalities Act it is not necessary, “that e machi-~ 
must be a nuisance: 
question w. maghin Ta or ip ‘hot a 
nuianoe is one for the Commissioner alena, and if 
s 
. E e 








` 
e 
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Madrhs city Munjojpf! Agta concid. 


he finds that it is sali ho may refuge pormission 
altogether. M Igre P. Natew Munarman, 51 M.L J. 
701.(1927; M W, N. 6; 38 Or. L J:116, A. I R, 1037 
Msi, 186; 38 M; L. T. 106 324 


Madras Estates Land. Aot (l,0f.19085, 5. 3 (4) 
a), (f)—Improvemeyt, what- ‘constituies—Test— 
fnhancéd value-—Cocoanut tree, whether fruit tree. 
An improvement within the meaning of s. 3,ol (4) 

(a) of the Madras Itstates-Land Act means- something 

mph materlally-adds to the. value of the holding. 

The real test of, ‘improvement’ upder the clause 18 

the. riso in value of. the holding- by reason, of the 

“work, A temporary. pity therefore, which does not 

materially add to t ue/of-the holding is not an 
"improvement" with the: meaning of the clause. 

Gocosnut- trees Are not, “fruit trees" within the 
meaning of s 3, ol. (4) (/) ofthe Madras Estates Dand 
Act PA VzLLíYAPPA OHETIY v BUBRAMANIA OBETTIAR, 
N L. W.:803; (1928) M. W.N 978, 5L M. L. J. b80; A. 
I, R. 1927- Mad, 137 i 559 
—————-8. 3 (B8).—Inam, grant of, by semindar— 

Grant of both warams—Grantee, whether landholder 

(00 —Rughi to, eject —Burden. of proof. 

In the case of. a grant of an inam by a semindar 
in 1838, if both werams were granted to the inamdar, 
he would be & landholder wifhin.the.meaning of the 
term as used in B 3 (5) of the Estates Land;Aot and; 
therefore, the inamdar can maintain a suit in: aject- 
ment against the cultivating tenants only if he proves 
that- kudivaram-alone-was granted, to him by the 
semindar, M VuNKATESATYA v. PARUMAKKAL | 592 
Madras Hereditary. Village. Offioes.Aot: (Il: of 

1895), 88. 13, 21. Seg lynerramion Act, 1908, Son. 

L Awa, 120, 184. 634. 
— — —— 88. 13, (1), 21—Sui -fon emolumentsof office 

—Oivil Court, jurisdiction of—Decres in ejectment, 

competency of Revenue Court to grant —Procedure. 

All suite for the emolumenta of. a hereditary office,’ 

ch as that of a.blacksmith, coming under the Madras 

itary — V. e Offices; Act, 1895, on the 
ground that the plaintiff is holding the office, must 
imarily be brought in the Revenue Oourt. The 

ivil Court has jurisdiction only in one case, vis, 
where one of the issues 1s. whether the. emoluments 
ape land or an assignment of revenue and even that 

ue has to be decided flrat by the Revenue Oourt 
apd.eonly when the relief which the Revenue Court 
can grant is cahausted, t.e, when the plaintiff haa 

t a.docisioa thas ths mslwaramcoastibutes the. om- 

erts, can he sus in the, Qiy} Court for tho 1e- 

covery of the land: ; "m 
The Revenues Court bas, however, no jurisdiction 

ta. giyo a decree in ejectment but can grant a decree 

on the footing that the emoluments are the asaign- 
ments of revenue M KANDAPPA AGHART v SINGaRa 

Onanpip, 25 L. Wi 289; A L R.1927 Mad, 433. 972 


S Madras Irrigation Cess Act (Vil 071868),8, 1— 
Water springing from Government poramboke land 
pUer for over 00 years by ryotwari tenant —W'óter- 

s, whether leviable 

Water which. naturally e&Órings up- from under- 
und in Govybrumdht rm land PE its 
aroe being in any wa} “to any of the sources 
H water mentioned in s P Madtas Irrigation Cess Act 
of 1865, and which has been used by a ryotwari 
tenant for gver 6° years through a channel to irrigate 
tis land isenot liable ip be asagesed to wntor-ccas 

underthe. Act. . e œ 


“INDIAN. CASES. 


Madras irrigation, Oesa Aot—oontd. 


There is nothing in law to prerani. & ryotwari 
teanrt from acquiring a right,of easement by pre 
sctiption against Government, provided the user ful- 
fills the conditiang necessary for the purpose of mak- 
ing out an easement by prescription M SrozzTARY oF 
Stata For Ixpiav. K. SUBBA Rao, (1927) M W.N 58; 
38 M:L T 100; A L R. 1027 Mad. 382 ° 475 
——— —— 8. 2. Bes nas Revanom Reoovery*Act, 

1881; a. 59 (1) ° 1088 
Madras Proprietary. Village: Service Act (Il.of 

1894), See Inau, 699 


Madras Revenue-Reoovery Act (lf of 1864), 
8. 59 (1)—Aladras Irrigation Cess Act (VII of 
1865), s. $—— Unauthorised use of water—Demand of 
water-cess—-Payment under protest before issue of 
coercive p —S, 69: of enus Recorery Act, 
whether applicable. ; 

Where a payment of wntor-cess is made under pro- 
test without de issue of any coercive process under 
the Madras Revonue: Recovery Act, period of 
limitation for a guit to recover the same would be, not 


pam c. 


that laid down in s. 59, Madras Rovenue Recovery Act, . 


but as prescribed by the ordinary law. M INGULIGI 
VENKATABIYARAMADABS v. SEORETARY OF STATS FOR INDIA 
52M DL J.132; 38 M. L.T. 44, (1927) M. W.N. 201 
A. I R, 1927 Mad. 350 1055 


Man Aot (IX 011875), 8. 3—Guardians and 
ards Act (VIII of, 1890), se 7 (wii), $4 —Appotnt- 
ment of guardian conditional on ing security 
validity of—Fatlure to furnish security, effect of 
—Age of maj , 18 or-21. A 
Whero, under the Guardians and Wards. Act a per- 
son appointed guardian of a minor on condition ta 
his. finis g security fails to furnish the same 
there is no appointment of a guardian within. the 
meaning ofs 3 ofthe Majority Act-and the minor 
attains his majority on completing his 18th year 
and not his 2let year. à 
Such a conditional order of appointment is ultra 
vires and bad tm toto inasmuch as the valid 
of appointment of guardianship cannot be severed 
trom the invalid part of demanding security. 
The practice of suing suspensory orders condemn- 
ed and ihe proper procedure to be followed pointed 
oul M Inthe matter of NATHA VENEATRAA PARUMAL 
49 M 809, 24 L. W 707; 51 M. L. J. 728, A. L R, 1997 
Mad 36 : 213° 


Malabar Law—Gift by husband to wife, whether 
confers beneficial interest on children also—Intention 
of donor— Presumption. 

Under Malabar Law where a person makes a gift. 
to, or transfers property in the name of, his wife 
when there are 
no presumption that the property given to her or 
acquired in her name is for the benefit of heiself. 
and her children and is not the absolut» propeity of 
the donee or transferes ^ M Katrsni v. KARTHYAYANI 
AMMA, 52 M. L.J 17, 33M L.T. 103, A.L R. 1997 


Mad. 299 
Tarwad and tavazhi— Kerar betueen 
tavarhis attached to tarwad—Division of tntercet 
—Separate tarnshi pro ws—Hight of last sur 
viring member of tavazhito alienate by Will—Right 
of tarwad. ° 





Where the tavaehi attached to a Malabar tarwad. 


enter into a karar by which they agree that ‘the tar- 
wad shall have no rights over the separate properties 
and self-acquisitions of the tararhis, the last surviv- 


ildren by the wife living, there is. 


589 


- 


- Vot. 88] 


Malabar Law—concld, 


* 

* jng.member of ene- moh tavazhi is solely entitled to 
the tavazhi properties and to deal with thom ag he 
chooses. A Will executed by him in respect-of such 
proparties la, therefore, valid ond binding. 

The tarwad in such a case has no rights, inchoate 
or otherwise, ewhich might revive on extinction 
of, the tapashi inasmuch as the propertias being the 
exclusive properties of the tavashy the tarwad or any 
members ean get no right to them or inter- 
dict alienations in respect thereof M N. T; V. 
Tauxaa v. NANIKUTIY Awmi, 38 M. L. T. 86, A. I R. 
1827 Mgd. 371 ° 511 


Mallolous proasoutlon—Damages— Separate assess- 
meni for thaliciows prosecution ang arresi—Onus of 
ving want of reasonable and probable cause— 
Males proof of—Basing conclusions on Magistrate's 
pedan, legality of. 
he burden of proving want of reasonable and pro- 
bable cause in suits for:malicious prosecution is on 
the-plaintu and the existenoe of malice should be 
independently proved and cannot be inferred from 
the absence of probable and reasonable cause. 
Ina suit for damages for malicious prosecution it 
ig not illegal to assess separate compensation for ma- 
liclous prosecution and malicious arrest instead of 
awarding ono lamp sum for injury to the feelings of 
the plaintiff. i 
A judgment in a sult for malicious prosecution is not 
vitiated by the mere fact that the Judgo has discussed 
the judgment in the criminal case where his conolusions 
are not based on the findi of the Oriminal Court 
but are arrived at independently upon the evidence 


roduced in the civil. case. L Nur KHAN v. JIWAN | 


asa, A. T, R. 1927 Lab. 120 638 
Mandamus. , See Sraorrio Rarier Act, 1877, 8.45 
1 


: 8 

Master and servant—Clerk of os firm appoint- 

ed; to manage  lands—Power to lease—HMaster's 
liability for acts of servant. 

A servant or clerk can bind his master by an act’ 
committed in the course of: his service and for. his 
master's benefit, even. though no express command or 

tivity of the master can be proved, when the master 
pat him in his place to do that class of acte. 

The olerk of a Ohetty firm appointed to deal gener 
rally with the firm's landsand who has spoken and 
acted'as the local manager of such lands has authority 
to let out the lands and thereby to bind his master. 
RR MEK B Fig v Mauna Ba Gyaw, 5 Bar. L.J. 
171; A. I R 1927 Rang. 44 748 


Material. alterations Ses NEJOTIABLS INSTRUHENTA 
Aor, 1881, a 82, 489 
Maxim: in pari delicto potior est! conditio possidentis. 
Gee FRAUD. 780, 849 
Mesne pronits— Basis of calculation. Ses Execution 
OF DECRER 923 


Construction of deeree—Liability. of joint 
MES PEDEM msthod of. Bee O. P.O, 
1808, s. 2 (12) 428. 
Minor—Compromis by guardian with sanction of 
Court- Setting aside compromise, grounds fo:— 
Fraud, whether necessary 
A compro: «af & sut by a guardian with the 
sanction of the Court under O. XXXII, O P. O, standa 
on & very different footing to compromise by r- 
diana out of Court and cannot be set aside merely on 
the.allegation thas the compromise was- not in. tho 


4 





GENERAL INDEX. °, E 


2 1113 
. bel e 
Minor—oonald, | r 
interests of tle. minor or was ffncanselp nable T 
impeach such a compromise there must bg somejhing 
amounting to fraud B BHaNuDas NaRAYANBOA Gosavp * 
V, KRISHENABAI CHINTAMAN DXSHPADE, X8 Bom. L. R. 





1225; 50.B, 710; A. I Ri 1927 Bom. 11 . 307 
Contract —Hatificg validity of. Ses 
Cowrraor Aor 1872, as. 10,11 | 318 


———— Estoppel— Attestation of sale-deed, whether 
creates estoppel against claiming share in land sold 
—Estoppel, w can alter lav. ` 
The law relating to estoppel must be read together 

with and subject to, other laws in force, such as- thoes 
relating to contract and transfer of property and 
where such laws declare an infant to be free of [iabil- 
iyim meet po of a partlontar geneig he cannot be 
made liable by virtue of an esto inasmuch 

estoppel cannot alter the law. d j 
The mere fact that a minor attested a eale-deed 

doos not estop him from olaiming his share inthe 

land sold, if any. R'Mauxe Tin v, Ma Dow, 5 Bur. L. 

J. M1; A. I, R 1927 Rang 108. 148 

Alarriage without consent of guardian, whe- 
Lud t f the guardi 

g want of consent of the an does not: 

der the marriage of a minor void, ae 

JABANNATE, 3 O. W . N.-308 Bup.; 28 Or. L.J. 187 345 

—— — — Negli * of next fias d—Omiseion to set 
up defence—£es judicata. See O.P. O., 1908, s 11 

1 IV 52 
Bale by de fasto guardian—Suit to set aside 
pale—Limitation. Ses HINDU LAW—JOINT FAMILY 
1050 
Specific performance—Mutuality of contract 
See SPROIFIO PERFORMANCE ^ 684 


Misdireotion of Jury—Giving hints to Jury. ` 

It is a material misdirection for a Judge to- put 
pets the Jury ver waleh ara noi on the record 
and matters prejudicial, at events, on a certain 
view to the accused. A 

A charge to the Jury which does not put tha 
various matters to the Jury fairly but which leaves 
broad hints that the case for the defence on certain 

ar matters requires little consideration, ig 

defective GO Isu Sueixa v. Kuperon, 31 O. W. N. 171: 
28 Or. L, J. 201, A. L R, 1927 Cal 240 937, 


Mortgago—Mórtgagee in possession—-Itight to cut ° 
down trees — Waste. Ses'i BAN&*ZI: OR PROPERTY AOT. 
1882, sa 63, 76 (c), 10s (h) 400 

————~ Persons‘clarming paramocnt title, whether 
necessary parties to suit. Ses C. P. O., 1008, a. 11, 
Expl 1V . ° * 468 

—— — Redemption of' usufructuary mortgage- 
Construction of document—Interesc, whether charge 
—Interest on tares and repairs—Accounts, failure 
to keep, effect of! f 
Where a usufihetuary mortgage document provided 

that interest was to be paid at the rate of 1j per cent. 
r mensem and after providing for. doduction of 

is. 12 for ront, the mortgagee undertook to fay 

‘the balance of Rs 3 towa imKerest and bear dhe . 

expensa of ngsomment quit rent, repais etc?" in 4 

suit foi redemption cf tho mortgage * 

Held, (1) that interest upon the mortgage amount 

was also Becuied upon ihe property. A 
(2) that if the mortgageo in possession håd fai 

io kcep accounts; he would noi be TE w ne 

any reduotion on.account of repsigs in, the gbsence of " 

oloar. eviddnoe therefor;. . oN" 

e 











ud J EV Lo 
, Mortgage- exl ? S. 


(3) that the amdunt of rans should be first deduoted 
before intdrest on taxes and repairs was calculated, 
M Akuwo@say Pinar v. MaprPATBI MuTHIAH Onerrr 

4 : Get ar . 223 
— —— Redemption, second suit for. See O.P. O. 

1908,s 11 -~ o ! : 814 
Redemption suit -Onus of proving transaction 
and- its esentials—M. -deed unregistered— 





Proof of transaction —Swit or redemption, whether , 


majntamable (o See 

A anit for redemption cannot be maintained by a 
mortgagor, where the mortgage-deed is inadmissible 
and the mor r cannot consequently prove the 
transaction and its essentials. ' 

In a suit fer redemption, the mortgage transaction 
must be proved by the person seeking redemption. 
Though in E perticnlar case the onus of showing the 
extent of the ge, where it isa matter of accounts, 
may Lie on the mortgagee, as 8 general rule the mort- 

or must prove the transaction, the essentials af 
ns transaction being the sum for which the mortgage 
is made and the terms, if any, as to interest and 
duration L MUHAMMAD Aros v. HaTIMA SULTAN, 8 Lah 
L, J. 548 27 P. L. R, 777; A. I. R, 1927 Lah. 57 444 


—— — — Redemption—Teorm fixed in usujructuary 
mortgage, whether can be extended by reason of ob- 
struction by person seeking redemption. 


A mortgages is liable to be redeemed at the i 
of the period fixed for redemption in riens pt 
m eeven though he was unable to get posses- 
sion for a portion of that period on account of the 
fault of the mortgagor or the person seeking recem p-, 


tion. . 

Under the terms of a usufructuary mortgage, the 
mortgagee was io redeem an earlier mortgage on the 
expiry of ite period and take possession of the pro- 
party and enjoy ít for ten years The second mortgages 
not redeeming on the dus date, a person who had 
obtained a third mortgage on the properties redeemed 
the first mortgagee and obtejned possession. The 
second mortgage then sued the third mo 
demption of the first mortgage and obtain 
of the properties from the third mortgagee In a suit 
by the third mo es to redeem the second mort- 

on expiry of the time mentioned therein 

Held, (1) that the fact that the plamtiff had wrong- 
fully kept the defendant out of possession for sme 
period covered by the second mortgage, would not 
entitle the defendant to alter the period for which the 
mortgage was created and insist upon a oorrespond- 
ing Gr arr of time; 

(2) that if thé defendant had suffered by not gettin 

possession of the mortgaged property an account o 
the improper obstruction of the plaintiff, his 1emedy 
owas by claiming da or meshe profits for that 
period agninst the plaintiff but that. he was not en- 
titled to have the period of possession extended on 
that ground M BUBRBAN OBETTUR v. Ranaan OHHTTI, 
51M. L. J. 706; A. I, R 1927 Mad 173 550 


for re- 
possession. 


: ance, doctrine of. 
en" there is a registered simple mortgage of 
land and a subsequent transfer of possession of the 


lahd tg them ees without a document by the 
* mo OTB thg latter assert that this was under 
the origifal 8g 


ge while the former plead that it 
m e 


' INDIAN QASEB, 


. mor 
j v o, 4 R. 169»5 Bur. L. J, 145; A, L R..1927 Rang. 


„accounts had been guilty of producing false 


‘title of the latter at the commencement of his 


iba? 
Mortgage -concld. i 


= e 
was a fresh transaction amounting to*an outright bui 
iud gale e io io un m a nl 

the mortgagora for emption of the mortgage 
plead and prove this invalid sale in equity and if 
they prove the same itis a complete answer to the 
rs’ guit for redemption gR Mauna Ox Kris. 





519 
Suit by puisne mor —Prior m o 
es O. P. O., 1908, s. 11 


implesded—Res judicata, 
' 658 


— —— sutt—Passing of preliminary decres—' Pro- 
ceedings, whether still pending." 

A mortgage spit does not come toan end with the 
preliminary decree and the dings are pending” 
at least until a final decree 15 made or the same be 
comés barred by limitation Pat Manase Prisip 
NARAYAN Deo v. CHOTA NaaPUR BANKING AssooutTion 
Lro, (1926) Pat. 358; A. I. R, 1027. Pat. 105; 8P L, 
T. 189 959 


,urufructuary—Surplus profits in hands of 
mortgagee—Interest, whether can be allowed. 

A deed of usufructuary mortgage provided that 
the surplus profits after paying off the principal and 
the interest due under the mortgage must be returned 
immediately to the mortgagor. Ib was found that the 
mortgages instead of keeping and producing Correct 
an 
suspicious accounts and had also been guilty of die 


onesty: 
eid that under these circumstances the Cort 
would be justified in kaka io the mortgagor 
intérest upon the surplus profits which remained 
in the hands of the mortgagee. O CHANDILA BINGH 9, 
Brruat Das, 3 O. W. N. 277 Sup. 183 
Mortgagor and mortgages—Keloppel of mort- 
gages against denial of mortgagor's tule. 
ere a mortgages is let into possession ly the 
mortgagor, the former is estopped from denying the 
poe- 
seasion, though he is not deberred from showing that 





his title has since determined. A DALIP Brxanr. 
Tmax Srxag, A I R 1827 All. 270 561 
"Mosque. See MUHAMMADAN Law 205 


Muhammadan Lawa Hanin MOREAU. rr 
lvvery of possession, w. T mecessary—Waaqt for 
benefit of mosque—Reservation, whether permitted— 
Imam Muhammad and Imam Abu Yusuf, preference 
between 
In the Province of Agra the authority of Imam 

Muhammad should be preferred generally to that of 

Imam Abu Yusuf. 

Under the Hanafi Law actual delivery of the wagf 
property to the mutawalli is a condition precedent to 
the taking eflect. 

Per n, J —In the case of a waqf for the benefit 
of a mosque it is not permissible for the wagif to 
reserve a benefit to himpelf in the wagf pro : 

Per Ashworth, J.—' There i» not sufficient authority 
for the proposition that there could be no reserva- 
tion in the case of a wag* in favour of a mosque. 
A Mousauuop SHAFI v. MUHAMMAD ABDUL Ariz 25 A. 
L. J. 289; A.L R. 1927 All. 255 ° 1052 


> Wakf—Delivery of posseagfon-eHutation of 
regutry—Settlor constuuting himsel? mulawalli, 
effect of—BSettlor retaining bensfit, rllegality of— 
Wakf, whether can be upheld in part. 

For the oreation of & wakf under Muhammadan 





Fol. 99). 
Muhammadan Law—contd. 


Law, at any rate among the Shiahs, it is necessary 
that there must be delivery of possession of the 
thing dedicated. 
Although it is impossible for & settlor to hand over 
onpas malik or owner to himself as mutawalli 
or trustee of the endowment whera he constitutes 
i the trustee, yet it is jnoumbent on him to 
give such possession as the case admite. 
Ths obvious and ordinary means of showing the 
abange in the character of posseasion in such cases 
would be by mutation of names én the public regis- 


b is an essential condition to the validity of a wakf 
that the wakiy shall not retain any benefit for himself 
and the fact thatthe settlor leaves enough for the 
performance of the charities 15 im < 
Where a settlor under the,colour of fixing his sa- 
lary as mutawalli reserves for himself a portion of 
the income or usufruct of the property in excess af 
what is assigned in the deed to future mutawallis or 
could reasonably be assigned to them the wakf is 


invalid. 

Is an entire departure from the principle that 
it is a condition of the validity of a wakf that the 
wakif should not rssorve any interestin the endowed 
property for hims^lf to hold that where the wakif 
reserves a portion of the income for himself the wakf 
only fails as to property suffisient to produce the 
reserved income and is good as to the rest 

The reservation of the right of the wakif to draw 
money for his pilgrimage to Mecca or to other non-! 
wakf purposoe involves a breach of the condition that 
the wakf must be entirely taken out of tho wakif. 

The rule that a settlor when mutawalli can take the 
salary fixed for mutawallus is really no exception, 
as in that case he takes in his capacity as mutawalli 
and not in his capacity as settlor P C Anani Beouw 
v Brot Kantz ZAINAB, A. I R 1927 P, O 2; (1027) M 
WN IDA L J 51; 38M, |; T 83 40 WN. 
153,8 P, L.T 107, SLG. W N 363 52 M LT 430; 
23 Bom L. R 763; 25 W 710,6 Pot 259; 45O J, 
J. 408 669. 


Wakt—Mosque—W orshippers right to main- 
tain suit on behalf of mosque, principles relating to— 
De facto mutwalli, right to sve—lamitatwnm Act 
(IX of 1008) Sch I, Arts 120—Suitt to recover 
ofice of mutwali—Adverse possession of officer 
for more than siz yeara, effect of. g 





The true rule for deciding whether a person in- 
terested in a public mosque, simply asa person who 
has & right to worship therein can institute a suit in- 
connection with the -mosque, is to determine in each 
particular case whether the plaintiff hes or has nota 
causa of action which would entitle him to the relief 
which hecinims The question whether sucha suit 
is maintainable at the instance of & particular plaint- 
iff depends not upon any inherent right ons may have 
to worship in a mosque but upon whether an in- 
dividual mght of the plaintiff has been violated or if 
any injury to that right ia threatened 

ere the plaintrfl sued as a mutwalli for declara- 
tion thah certain properties belonged to the mosque 
and for recovery of possession of the same from a 
person to whom they were wrongfully alienated : 

Held, that he cannot, if his right to mutwalliship 
is found against, maintain his suit as framed in his 
capacity aga Muhammadan entitled to worship in the 
mosque 

The more faot thet a msa prolssmad do aJi 08 a 

. 
* 
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- of ascertaining which of several claimants 


. æ . \ 
b 
Muhammagdan La p 
. . 
mutwalli does not entitle him to sug for recovery 
of possession of wakf properties from a person in 
wrongful possession of them  ' . 
A suit to oust a tre from the office ofa 
mutwalli ‘which is not hereditary ia governed b 
Ait. 120 of Sch. I of the Limitation Act and if no suit 
is brought to oust him within six he would 
acquire a complete title for purposes of litigation or 
ur n connected with the endowment 
he right to the possession of properties of a wak 
is aright appurtenant to the office of the mutwall 
O DEBENDRA Nata MITRA MAJUMDAR » BEPATULLA, 44 
O L. J. 339, 31 O. W. N. 184; A. L R. 1987 Cal. 130 


205 

———— Wakf—Shafi — Law—VWaskt, creation of, of 
property subject io mortgage, w r valid. ; 

Oreation of wakf of property which is subject to 

mortgage is not invalid according to Shafl Law. M 

ALABIN MUHAMMAD v ABDUL Kuapie,38 M.L. T. 103; 

A.L R 1927 Mad. 411 367 


Mukarraridari rights, nature of See LIMITATION 
Act, 1908, Sou I, Arr. 148 ` 962 
Mutation proceedings—Oonsentto  mutation— 
Estoppel. See EsroPPERL 752 

— — —, effect of, on title. 
Mutation proceedings are in the nature of fiscal 
enquiries in the interest of the State for the jus 
8 


occupation of certain denominations of immoveable 
roperty may be put into occupation of it and are not 
udicial proceedings, in which title to, and proprietary 
rights in, immoveable property are determined. Orders 
of mutation of the name of & particular person cannot, 
therefore, effect proprio mgore an exclusion from all 
interests in the property of persona who are interested. 
in it as tenante-in-ccommon N Manuo Rao Narea v. 
Laxurpar 1041 


Mutual. open and current account. See Lmurration 
Aor, 1008, Scu J, Ani. 89 456 
Naituoottal Chettles—Clerk of Ohetty Firm, 
powera of. See MASTER AND SERVANT 748 
E 

742 


——— —— Buit against agent in vallasam name, 
of See PRINCIPAL AND AGHNT 
Nogotlabie Instrument. Summary suit—Option 
aine to suo in ordinary form. See ORIGINAL Sip 
Reres (Mapgass O. VI (a), 2 02 464 
Negotlabie Instruments Act (XXV! of 1881), s. 9 
—Holdsr in due course—Hmndoriee of hundi, suit 
by—Defendant's right to «et up equitable defences. 
Per Spencer, J —In a suit upon a kundi, which is 
a negotiable instrament, the pifíntiff, iffa holder ine 
due course, is not affected by the defects in the title 
of the drawer ofthe hund: But when the endorses 
happens to be one of the parties to the transaction in 
the course ef which the kundi came into existence, 
the defendant can put forward any defence, legal or 
equitable, that would have been open to him upon a 
suit to enforce the terms of the contract out of which 
the hundi originated. M RAMANATHAN Ofsttr v 
Murnu VALLIAPPA Qarrr, 09 M. D. J. 59; A. Le R. 1927 
Mad. 322 : . 902 
—— ———— 88. 64, 76. (d)—PreBniation of handi, 
necessity of, when drawer afd dra sama. 
Where the drawer and drawee of a Aundi are one 
and the same person, its Bios rad on ihe gract 
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date of maturity is not n : HAMEAÉ Das v. 
Drrru Rauman, 8 Lah, L. J,804;98 PL. R. 24; A I. 
B. 1937 Lah; 14 . A 875. 


Vs J 25. 


degoan istnd id Aot: —ooneld, 


8. 82. Bille “oy 7 dl onether oneal of. 
tima. » effect of— v er oance 

Nias ay Mle on‘ bill, whether pari de 

AUsration of note, whetherealteration of b —Stamp 

2 (I of 1890), 83 3 (b), 19, 34—Bl, admissinluy. 

of. 

A. billis not cancelled by the mere fact tHat the 
holder has Peena ths time for paymont in favour’ 
of tho accepto 

16 does not follow that because o writing appears 
on the paper on which a bill is drawn, therefore, it 
b3scomes a part of the bill and constitutes a material 
alteration if at variance with the terms of the bill. 

A note made the holder's clerk as to the date 
abdoording to the "plondar on which'a-bill is due for 

yment does not become a- part of the bill and an 
alteration of that note on the time being oxtended 
cannot, therefore; be troatod. as on alteration. of the- 





» bill bill for the purposes of stump law- B Gor 4 Oo. v. 


1261; 50 B. 655; A I. 
489 


Pestonat & 28 Bom L R 
R. 192% Bom. 13 


Newapaper, whether “a person"—Defamation of 
nowSpaper, whether offéncs. ; PANAL Covum, EU 
s. 490 


Editor, duties of —Criminal liability ed 
Pasat Oops, 1880, 8 153A 41 
Qaths Aot (X of 1873), 88. 4,14. Ses Oz-P. 6 . 

188h, a. 526 (4 341 
gs. B' to 12—Agréement of parties a 
bound by oath—Ons pany resiling from agreement: 


. Where a party to be bound by the oath of 
w-partioular person’ but later on resiles from it, it ig not: 
competent to the Court to decide the case forthwith 
against.the party so E D it should either pro- 
oset to ndininister the and to decide the case In 
accordance therewith or to draw auch inference from 
the refusal a» is permissive and: then proceed with. 
the trinl of the case in accordance with law. L Baru 
Ram v. Narnu Raw, A. L R. 1027 Lah. 78 288- 


ak ay right, plea of, ound against tenani— 
Plawnti s t to eject, proof of. 

e a landlord.ciaims a right to eject, and'tho de 

ít botti denies that right and claims occupancy 

rend in himself, the rejection of the tsnant’s claim 

no evidence of the landlord's But, if tho tenant 

eta 6 tight to eject, by admitting that he ‘is‘ a: 

tenant, but pleadg: that it is barred by his occupancy 

right, then the removal ofthe bar leaves the admis- 

sion as-effective’ proof, M PUNYAMURTHULU VERKATA 

HATTAN v. GHALAMAMI SRESRAMULU, 25 L. W. 76, 53: 

M. L. J. 100, A. 1 R 1027 Mad. 331 981 


OMslal Receiver, suit- cara ea whether, 
necessary. -See O P. O., 10> 138 
Suit for aan e whether neces- 

sary. Sée C. P O, 1908, 8 80 284 


original Side Rules. (Mad.), O. VI (a), r. 62 
Nef:rable instruments, suite! on—Option of party 
* to-sue an eramiry Jor ' fort Suit by or agami" legal 
- representdtive— ry procedure. : 
Under r 0270f O- (a) c &) of the Original Side Rules 
of Practice of the MadfasHigheCourt a persoh suing 
vons ne peur instrument is bound to bring his suit 
under ili rocedure ond not in the ordi- 
nary for ae nuk b r 62 is mandatory and not 
ry  Likgwissequite-on. negotiable ieee 

by oragainstJegal representatires of partiés can ‘and 


. . . 
e. 








INDIAN OASES. 


ioa? 
“original Side RU es. (Mad,}—conald, 
must be brought cnly in the summa form. M 
lWuaiNTI VERKATiB/TANIM Varo v. W. H. Nuras, 4W 


M Bib; 31LL. W.7;o1 M.L, J. 716; A. L B. 1027 
Mad 31 
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Gudh Courts Aot qv 0f1925),0.% sé O. P. O, 
1008,8 115. 547 


Oudh Estates Acti of 1869), s. 3, Sohedulbs— 
Lord Canning’s Proclamation of ‘confiscation v. 
1858 and subsequent lettera of 10th and Iyth October, 


1858, effect of — ration by Crown of full pro- 
prietary rigkta—Hights of, subordinate propriatirs,. 
whether restored—Granl— Construotion — Generation 
after 1G4on'—- Absolute, heritable and trans- 
erabis'— Transfer- o of land, legul incidents of— 
eredtiary rights, when tobe presumed to be trans- 
ferable—J ui 1ediction -Claim to wnder-proprietary 


tule—No recognition by Settlement’ Courts - Com- 
tensy.of Óudk Civil. Courta to antertain—Ouah 
eitlement Ao: (X XVI of 1860, and Act XVI of 

1605, s 2— Grant—Under-proprietary rights, exercise 

of, for thres gensrations—incient grant deducible 

from documentary evidence and surrounding circum- 

stances—Graniee conducting suits and doing other 

acts in the name of grantor—Abesnce of graniee's 

name in revenue papers—Omisnon onthe of 

he re to claim bi ene. Settlement Court, effect. of, 

he restoration by the Orown d full oen 

rights in an estate confiscated under Lord Oannin 
Proclamation of 1858 involves ma tas the i 
atoration of the PRA of subordinate proprietors whioh 
had been origi W, hel d hy suis a eoi the former 
proprietor other words, where proprietary nghta. 
are restored the rights of gubordinaa proprietors, 
which had been held inst the d before 
the confiscation,: are restored 

The affect of PA Oanuing's Proclamation of con- 
flacation of 1858 was that the whole of the rights in 
the soll of Oudh, with the exception of the estates 
Ap MY exempted, passed from the former ownels 

' became the property of ihe Crown. The cons 
faoution did not and could not mean that the rights 
in the soil bacome vested in no one. They became 
Vested in the Grown, and: the Crown becoming’ ab- 
Bue owner, all subordinate righta likewlse ceased to 

st. 

Olaims of the nature describod, in s. 2 of Act XVI 
of 1885 which obviously include claims to under- 
proprietary titles could be ehtertàined ard decided 
now by the Oivil Oourts of the Province of Ondh, 

ess of the fact that auch claims were not 
ised by the Settlement Courts 

nu form the evidence established that A defendant 

his father and grandfather exercised, from w Sora 
before 1856, rights ‘ordinarily. eeicised by an under- 
pe roprietor and the only reasonable inferences deducible 

m the-documentary evidence and the surrounding 
circumstances was that the defendant held the villsge 
under an ancient grant made by the superior pro- 
pristor, the ancestor of the plaintiff, in favcur of tle 
ancestor of the defendant and thatthe nature ofte , 
grant was-dn estate of inheritance, the grant of under- 
Proprietary right may be held as proved, in spite 
i e-fact that the defendant and his ancestors fie- 
quently conducted suits, gare out leases pad did other 
acts in the name of the superior propHetor and in 
spite of the fact that their names were not entered 
in the revenue papers and no claim was made by 
them before the Settlement Courts under easily egr 

plajpable circumstances, 


, 
B 
E 


. 
. * Vol. 93] 
Oudh Estates Aot—oonold, 


Per Hásfn, J.—Ordinarily,& ransfer of land with- 
gut ragtiictifas carros with it overy inoldent of 
ownerahip and passes to the transferco all interests 
which the transteror is then able to pass in the pro- 
perty nni in tho legal incidents thereof. Where a 
grant 18 für “generation after generalion" 1t mast be 
coaitrued,*in tie absence of anything to the contrary, 
to bs & grant ofan absolute hati . 

Per Stuart, C J.--Where a nin is proved to have 
heielitary rights, and there is nothing to show that 
they are non-transferablo, they must be presumed to 
be transferable, O Sago Banabor Sinan v. BIBIUNATH 
Baran Sinau, 4 O. W. N.15, L.R. 8 A. (O) 48, AL 

, R. 1937 Oudh 74 876 
8. 22. See Ocpu Serre Estates Act, 1800, 
ss. 10, 18 . 912 


Qudh Land Revenue Act (XVII of 1876),8. 133. 
Sas Oona Rent Aor, 1868, s 176 391 

Oudh Rent Aot (XIX of 1868),^s. 125--Oud 
Land Revenue Act (XVII of 1870) s 133—HBale 
Jor atiears of rent, effect of— Person. who 
previously obtained decree agatnat under-proprtetor, 
rights of, whether extinguished. 
A sale held under s. J250f the Oudh Rent Act 





read with 8. 133 of the Oudh Land Revenue Aci: 


destroys the rights of the under-proprietors against 
whom the decres is obtained and of those who hold 
by virtue of & grant or contract previously made by 
these under-proprietors, but does not affect the rights 
or persons noi connected with the judgment-debtors. 

rson who had previously obtained a decree for 
tho lands in dispute against the superior proprietor 
and the under-proprietors, is not, consequently, Hable 
to bs ejected at the instance of an auction-p at 
& sale for arrears of rent against the under-proprietors. 
O Kauri Stroman Pwasap Siwen v. Mata BADAL 
DiogRI, 3 O. W, N, 260 Sup; L. R. 8 A.q0) 27; A I. 
R 1917 Oudh 73 391 


Oudh Rent Act (XXII of 1886), 8.108 (18)— 
Lambardar—Sutt by co-sharer for profits —Fdilure 
to produce account books, whether imposes liability 
or profits not collected. 4 
he mero fact thnt n lambardar is unable to pro- 
duce his account books is not a ground fot making 
him liable for profits on the basis of demands rather 
than of realizations © Paren Narain DANY ABDUL 
Ranwan. 3 O. W. N 775; A 1 R. 1926 Oudh 595: 1. 
R. 8 A. (0) 35; 130, L. J. 818 217 


8. 145 — Execution of rent-decree-- Limitation 
-—Amendment of decree, effect of—Period of limita- 
tion whether runs from date of amendment or of 
original decree 
Under s 145 of the Oudh Rent Act, wherea decree 

has been amanded the period of limitation for the 

exeoutíon of the denree runs from the date of the 
amendment of the decree. and not from the date 
of tba originnl decreo O Nanorau Das v NaRAIN Das, 

30 W N98: L R RA 0194 204 

Oudh Revenue Courts Act (XVI of 1865), 8. 2. 
See Oupit EsraT23 Aor, 1862, 8. 3 876 


Qudah Sottiod Eatato3 Aot (11 of 1900), es. 10, 18 
prowess pub-s. (1) -Devisa having no nlace in 
ine ofsuctession prescribed by a $2, Oudh Estates 
Act, [8tfe- Stranger’ — Intermediate life-estate 
batweeh death of testator and succession of keir-at- 
law, whether peymitied—Haecution of Will preceding 





deolanation under & 10—Hatate, whether "settled, 


GENERALINDEE. < e N 


Ouch Settled Estates Acl consta. 


4117 
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The intention of the provise tp 5 418, Oudh Settled 
Estates Aot, 1000, ıs notio permit ap int rmediate 
estate, however limited, bctwcen the death of the 
testator and the succession vf tho heir-at-law if the 
devises of snch nn estateds not a person answering the 
deeciiption of any of the heirs spocilled ines 22 of the 
Oudh Estates Act, 1869 Hetweén the death of the last 
person constitutinga fresh stock of deacent and his 
successor in inheritance who also constitutes a fresh 
stock of descent the law does not permit the inter- 
vention of o “stronger” under a devise. 

The exception made in the proviso goes so far only 
as to allow a person to holdan estate for hfe under a 
deviso if that person is not a “stranger.” 

Tho words “so as to exclude from suoressidn any 
person reir oo to any of the 
B. 22 of the Oudh Estates Act, 1860" are intended to 
define a “stranger.” Accordingly,a devisce is e 
"stranger" if heor aho has no place in the line of 
succession prescribed by cls. (1) to (11) ofa. 22 of the 
Ondh Estates Act, 1:69. 

For the purpose of construing the proviso so as to 
make it yields reasonable meaning consistent with 
the words used and the general policy of the legis- 
lature, there is no compelling necessity of turning the 
word "or" into "and". 

The effect of a. 18 is to enlarge the "interest" of 
the holder of the settled estate to this extent only 
that he is empowered to make a devise of the whole 
of the estate or the profiis thereof in furour of an 


“heir and no more. 


` 


Where the execation of a Will precedes the decla- 
ration under a. 10, Oudh Settled Estates Act, 1000, ihe 
Will relates to a "settled estate” and is, therefore, 
subject to the provisions of s. 18. O KRISHNA KUMARI 
Devi v. RAJENDRA BAHADUR Sinus Deo, 4 O. W. N. £0; 
A.I R. 1927 Oudh 125 912 


Oudh 8ub-8ettlement Act (XXVI of.1866), s. 2. 
See Oubu BaraTss Act, 18,9, s. 3 876 


Pardanashin— Independent advice. 

The rule that o pardaknashin lady should have in- 
dependent advice is not inflexible. Even ifno in- 
dependent advice is taken by her. a document 
executed by her will not be invalid unless it is shown 
that independent advice would have affected the exe- 


eutiun of the document by the lady. P Raw SUJ&AN 
Prasan v Gopixp Das, 5 Pat. 646, A.L R 1926 Pat 
542; 7 P.L. T 821 782 


Pardanaghin Lady, issuing warrants against, 
whether grounds ior transfer. Sec Cn P, C, 1888, 
B 526 1025 

Order for personal appedrance Ses Or. P O ; 





1898, a. 205 126 
Partios See O P.O., 1903,8 115 (o) 749 
Partition. See Co-snínER 703 
Partners-finsolvency—Prccedure. See PROTINCIL 

INsoLYvENCT Act, 1920. s. 5 185 


Partnership—Dvssolution— Burden of proof.e 
Whao a partnership has qpme into existopgo fara 
fixed period with a clause enabling ono partner to, 
dissolro by giving sx months’ potéce to the other, any 
other method of dissolution ty agreement betucen 
the parties must be Ar proved. B RAMANUJACHARY 
». PonoowaL Bros , 28 Bom L.R. 1275; 50 B. 685; A. 1. 
R. 19*0 Bom. 685 s. 7 o 485 


. 
Part performance, Ses Mbewdon e 519° 
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] . 
. . 
e. 


&pecifled in . 
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* associates who w 


~ may not be 
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purpose—Grievous injuries, 
author of, not kn tructive liability of ah. 
Wheraa numbef of persons acting together with 
ons purpose bef the complamants and inflict on them 
many stvére infuries, several of them being the result 
of a cutting wedpon, even af it 13 not proved who 
used the wgapon, all of them mast be held construc- 
tively guilty of causing grievous hurt unless they 

- Gan prove t their aoblofi wasin the circumstances 
legitimate. L Lar v. Biremaoz, 28 Or. L J. 98 90 


Accused acting with 





with deadly weapon—Liabutty'of other dacos 

S»otion 34, Penal Oode, does not apply tos 397 of 
this Gods, so that ifonein & party of dacoits carries 
n deadly weapon it cannot be said that it would in- 
ersase the gravity of the offence in the case of his 
not similarly armed L Bacuna 
v Empanor, 28 Or L.J. 17; A. L R 1937 Lah. 149 

: : 49 
88. 71, 366, 376—Kidnapping and rape 

—Separate sentences, legality o, 

Where an accused is convioted under ss 383 and 
378, Penal Code, ıt is not illegal to pass ropa- 
rate sentences for each of the offence: inasmuch as 
the offences are asparate and the charge under s 360 
involves elements and questions of fact different from 
a charge under s 378. L GAULAM MUHAMMAD v 
HupkgoB, 7 Lah 48t, 28-0r L.J. 138, 27 P, L. R 602; 
A 1 R.1927 Lah 68 : 344 
8, 75, appligation of—Previous conviction 

not receni--Enhaneed punishment. 

A Oourt may decline to order enhanced punishment 
under s 75, Penal Code, where 6 tonk Du has 
elapsed since the previous conviction. HUBADIL v. 
Eupsgzor, 28 Or L. J. 100 , 416 


$9.79, 302, 304, 304A—Death caused 
. under mistake of fact—Bona fide belief that mur- 
dared person was a ghosi— Accused, criminal liability 

of —Mens rea. . 

- Where a person believing in good faith that : the 
object of his assaull was not & human being but a 
host, caused fatal injuries on another which resulted 
s the death ofthe latter: ~ . 

Held, that in view of the .provisionsof s. 79 of the 
Penal e, the accused was not ty of murder or 
eulpeble homicide or even of an o under s. 304A 
of the Penal Code L Warrau SINGH v. HMPEROR, A. 
PR 1020 Lah. 551 28 Or. L J. 39 ^. 71 


8, 84—Unsoundness of mind, definilton of 
— Bridence of unsoundness of mind, what constitutes. 
The mere co-existenoe of the five circumstances 

enamely, (1) the absence of any motive, (2) absence of 

'seorecy, (8) multiple murders, (4) want of pre- 

arrangement, and (5) want of accomplices, is not 
sufficient by itself to prove unsoundnesa of mind 
within the meaning ofs. 84, Penal Code. The law 
requires proof of incapacity to realise th® nature of 
the act, and presumes that where a man's mind or 
his faculties of ratiocination are sufficiently clear to 

*pprehend what he is doing he must always be pre- 

sumed go intend the consequences of the action he 

takes. . . : 
A man may be sufi from inaanity-in the sense 

in which the words would be,used by an alienist but 

ing fram unsoundnees of mind within 

the meaning ef s. 84, Penal Code. L Maxi Rau t. 


Hurzudu, 8 L. Y. 566; 28 Or. L.J. 190; 17 P.L. 
R. 815; A. LG, Dor Quas 52; 8Lah 114 | 328 
` 4 -— | e t 
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88, 34, 397—Dacoity —Some dacous armed. 


' 


-—— — 88, 107, 976 —K idnapping — Abetipent, what 

consiitutes - e 

In the penal law of India there is no such category 
as an accessory after the fact. 

The evidence mue the accused in oonnection 
with a charge under s. 866, Penal Code, was to the 
following effect —B and his wife L pe gin Malda 
District. B who was og Dinajpore to Malda 
and told his wife that he got work at Dinajpore 
add wanted to take her with him to cook for him. 
and in that way 2hdnesd her to leave Malda for Dinaj- 

re. When they got to the station they were met 

y S and went to de lods of K When Len 
why she was brought there she was told by EU 
B sold her to S fo: Rs i5 
make her happy. S was also said to have asked her 
to come and live with him. 

Held, that upon this evidence tho question which 
the Jury had to answer was whether the offence of 
the husband under s .388 was abetted by S and K 
under a 107, Penal Code, and not whether S had 
made immoral proposals to her or thnt K was a 
brothel keeper,nnd there being no evidence of -such 
abetment the verdict of the Jury convicting S and K 
culd not bs upheld. C Basayta Kuwar Gossain v. 
Hurzkog 44 OO L.J 317723 Or L J 108 236 
8. 109. See On P. O., 1898, 8 177 


858. 114, 302—Abetment of murder, what 

constitutes. ' 

An acoused pérson who was sitting near the scene of 
8 quere urged his co-acoused to kill their opponent 
telling them that if the latter survived he would get 
them into trouble, andthe victim was murdared: 

eee pat ine oe See aan to abet- 
ment of murder an t could rightly be con-' 
vioted under gs 302 and 114, Penal Code. * DHAKI 
v. Eurzzon, 8 Lah L. J. 509; 27 P, L. R. 716; 98 Or. 

i 3 117 








. L. J. 85 





8. 147—Unlawful assembly—14 out of 17 
members acquitted for want of identyfication —Other 
men, whether members of unlawful assembly— 
Omission to state common object in charge, effect of, 
The mere fact that 14 out of 17 men charged with 

being members of an unlawful assembly are acquitted, . 

as they were not satisfactorily identifled does not 

vitiate the conviction of the others for being members 

of an unlawful assembly. X 
The omission to state the.common object in the 

charge does not vitiate a conviction if there is evi. 

dence on record to show it. O BrADABHI ». Rwrsron, 

28 Or. L. J. 107; A. L R. 1927 Oudh 85 - 236 


———— 88. 147, 149, 325, 395— Communal riot 
—Common object to hurt Hindus and rob their 
shops and houses —Persons joining disturbance, 
whether guilty both of rioting and daooity—, 
Sentenct—Heligious disturbance—Riot and da-oity 
—Indignation against outrages upon sacred places 
— Leni in sentence—Gurding principles i 
Where it is established that the common object of 

certain Muhammadan rioters was both to huri any 

member of the Hindu community whom they might 
happen to find and to rob the shops and houses of 

Hindus, any pow whois proved to have taken a part 

in the distur is guilty not only of the bifence of 

rioting but also of the offence of ty. © 

In (idee Saag in & case of riot and dacai 
committed while the accused were smarting "wi 
indignation against the outrages upon their sacred 


0 and that S would ' 


127 ` 


‘one of which is to publish matters w 
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places every allowance should be made for their feel-- 


ings and a comparative leniency shown, though they 
must be punished adequately, ıt being also taken into 
consideration that the persons injured in the riot and 
robbed had no share in desecrating the holy places 
and were made to suffer for the mns of others. O 
Darat Nar d EargRog, SO W. N.304 Sup, 28 Cr L. 
J. 110, A, I. R. 1927 Oudh 70 238 
bs, 147, 160. See Ca È. C. 1898, s, 237 

! 86 


8.149. See PENAL Cops, 1869, ss. 302, 149 5 
22 

88. 149, 300—Murder—Serious injuries, on 

head resulting in death— Intention or knowledge that 

. myury would probably result n deaih—Burden of 

proof. i 

A person who strikes another violent blows on the 

head causing fracture of bones and death must 

&coeptthe onus of proving that his intention was 

not to cause such y injury as Would m all pro- 

bability cause death or that he did rot know that 
the injury inflicted by him would in all probabilit 

cause death L BAHADURI v. Emperor, 28 Cr L. cf 

45, A LR. 1927 Lah. 03 77 


$8. 149, 302, 326—“Common object,” 
. meaning of —Unlavful assemlly— Ali members, 
whether should be convicted of sume offence. 
Section 148 of the Penal Oode must construed 
strictly and the expression ‘offence committed in pro- 
secution of the common object’ must be confined to 
something immediately copnected with the common 











object. ; 

i i$ not ne that all the members of an 
unlawful assembly should be found guilty of and 
convicted for, an offence of which the principal 


offender is convicted or else that all the accused must 
be acquitted It is ‘permissible to convict some of 
them of a minor offence which is included in the 
offence for which the principal is convicted 

A conviction ofa principal offender of murder and 
the other members of an unlawful assembly of 
grievous hurt is not illegal 8 Anmep v, EMPEROR, 28 
Ur, [4 J. 61; A. I. R. 1027 Sind 108 93 


— $8.183A-——Promoting class enmity—Malictous 
intention —Honesty 2 purpose, inference of— 
Ne Editor's tea—News likely to create 
bad mas, publication of —Criminal liability. 
The essence of an offence under s, 153-A, Penal 

Js malicious intention. 
Where there is no malicious intention hanesty of 
purpose may be inferred. ' 
Editor of a newspa 





hes certain 
oh it is to the 
public interest to be known and if he does so honestly 
he is not liable to be dealt with by a Oriminal Court. 
Where a newspaper gives its readers in the ordi- 
nary way a legitimate and sensible piece of news 
without any intention to utilise that piece of news 
for the purpose of promoting or class 
hatred, the mere fact that the news is of such A 
character that it ie possible to suppose that some 
ple reading ıt may momentarily or foolishly be 
Induced to entertain unreasonable feelings towards 
a class of le is not enough to bring it within 
tho misohiel o. s. 153-A, Penal Code. O HEMENDRA 
Prasad Guosm v. "iipxzog, 31 O. W.N. 168; 28 Or L. 
J.205; A. L R. 1927 Cal 215; 45 0. L, J. 433 841 
"E. Mx inpol ens document — Gente nce, 

Any. oficial however humble who dellber ately 
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M : 
tempers with official records ang issffeg false copies, 
whatever his motives may be, desdrves severe puniah- 
ment, not mérely for his own conduct bufas a deter- 
rent to others who may be tempted to “follow ‘his > 
example A BUKHKANDAN v. Gurpzeoes, LR. 7 A. 
162 Or; A.L R 1928 AlL 719, 28 Cr. L J. 31, 63 
-— —-— 88.167, 457, 471—Fongery— Publio ser- 
sant framing incorrect document—Conviction under 

2 167 and ss. 407. and 471, legality of. 

A pablo servant who frames an 1noorrect document 
with intent to cause injury cannot be convicted both ` 
under 5 167 and ss 407 and 471,- Indian Penal Oode, 
inasmuch as the offence under s. 167 is included in the < 
offence of forging a document and using it na genuine 
under sa. 487 and 471 O Gurzanr Lat y. ExPEZOR, 3 
O W.N 760, A LR. 1926 Oudh 615; 28 Or L.J. 
90;180 L.J. 817 = 122 
s. 174—Oitation by Revenue Officer— 
Failure to attend, whether offence. See U. P. Laxp 
Revexos Aor, 1901, s. 147- a 60 


—— — 3, 174—Disobedisnce to summons—U. P. 
Land Revenue Act (III of 1903), s. 147—Citation 
to defaulter, whether summons—Non appearance, 
whether an pffence. 

The issue, of a citation to an alleged defaultor 
under s. 147 of the U. P. Land Revenue Act does not 
involve him in any legal liability to attend and no 
offence under s 174, Penal Code, is, therefore, com-. 
mitted by non-appearance. A Baxwazr Lat v 
Inragog, L R:7 A. IT Or, 25 A.L J. SS ALL RR. 
1827 All. 49; 28 Cr. L J. 153. 40 A. 215 409 
-—-—— 85. 182, 471—Falss identification, when 

offence under s. 18£—Dishonest, intention, necesnty 





of. 

A n who wrongly identifies another before @ 
publio servant as the pare under& forged cheque 
drawn in the name ofa fictitious person cannot be 
convicted of an offence under s. 152, Penal Code, 
in the absence of evidenos to show that he knew 
or had reason to believe thatthe identification was 
false. C Ruparor v. OHANDRA Kumar Da, 44 OQ. L.J. 
230; A. L R. 1927 Oal. 78; 28 Or. L. J.25 ^ 57 


86. 186—Resistance to erecuiion of time 
barred warrant, whether offence—Person executing 
such warrant, whether acts under lawful ity. 

When the date fixed in & warrant of attachment hase 
expired, the warrant is no longer in foros and capable 
of execution, and if any offers resistance to 
execution purport to be made under the times 
expired warrant, he is not guilty of an offences under 
s. 188, Penal Code. O MAHADRO v. Ewparon, 4 O, W. N, 
43; 28 Or. L.J. 157; A. L R. 1927 Oudh 91 e 413 











Brsan v. EuPzzon, 44 O. L.J. 250; A.L °R. 1997 Cal, 
28; 28 Or. L. J. 4; 54 O 159 a. 36 
98. 191,193. See Oz. P. ©, 1809, 5. 526 4) 

34 





as. 193,196, 417, 511—Debtor 
fo send inekred paoker cohtatat Purporting 
discharge of 
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Suit on debf—Postdl acknowledgment, use of, in 

upport of plea of diecharge—Offsncs, nature of— 

AMagist até, jurisdiction of, to take cognisance of 

offence under s. 104 without complaint from Judge — 

Cheatipg—Attempt to — Attempt and prepara- 

tion, distinction between. 

A dsbtor sent to his creditor a registered insured 
packet purporting to contnin currency-notes in settle- 
ment ofa debt butin reality containing only waste 

apar Tho addresses was therebyinduced to so 
Eres the receipt of the insured cover In a suit 


, on the debt by the creditor, the debtor applied to:have 


z 


the Postal acknowledgment admitted in evidence in 
support of-a plea of discharge: 

eld, (1) that the facts did not constitute the 
offence of cheaféng or attempt to cheat: , 

(2) that the acoussd used m a judioial proceeding 
fabircatsd false evidence as true and was, therefore, 
guilty of an offence under s 193, Penal Code; 

Ser the Maglatrate could not take cognizance 
of ths offence without a complaint from the Judge 
befors whom the evidenos was sought to be used 

The actual transaction in such a case is tho fraudu- 
lent defence of the suit for recovery of the debt, and 
until this is commenced there is no attempt at cheat- 
ing, the facts showing merely proparation. M In re 
Kuxiv, 24 W.725;54 M. L. J. 800; 28 Cr. L, J. 
10. A I.R 1087 Mad. 199 102 
9. 211, See Cz. P.O, 1888, 5. 105 118 


8. 211— Giving false information to Polies— 
Trial before giving opportunity to prove truth of 
information, validity of. 

A person cannot be called upon to stand his trial 
under s. 211, Indian Penal Oode, for having given 
false information to the Police without giving him 
an opportunity to prove before a Magistrate that 
ths information given by him -wns true O Axsmot 
EKoumaxn OHAKRABURTY 9; Kurcror, $1 C. W. N. 124; A. L 
R 1927 OaL 175; 28 Gr L J. 152 408 

8. 268. See Cg. P. O., 1898,8. 133 939 
y whe- 


f 
8. 294A—Rafls of ginning factory 
ther constitutes lottery—'"'Gooda", whether includes 
immoveable property 
The word ode ing. 24A of the Penal Code 
lies not only to moveables but also toímmove- 
tf e property. 
The publication afan advertisement of a lottery 
by which a ginning factory is to be raffled is an 














INDIAN Casi, 


ence within the meaning ofs 2044, Penal Code. M. 


In re O. M. P3DbAMALLA Rupp1, 24L. W. 655; 51 M. L. 
J. 685; (196) AL W. N. 940; A LE. 1027 Mad. 66; 28 








Or. L. JA; 38 M. tL. T 138 36 
6. 300. Ses Pevar Cops, 1860, s. 119 77 

8,302. ; 
Ses Psxav Cova, 1680, sa. 114, 808 117 
Ses PxxAL Copa, 1860, ss 149 aT. e 83 


3. 302— Murder- Circumstances under which 
murder committed not clear—Conviction, legality of. 
Iis unsafe to convicta person of murder whee 

the glroumstances under which it has been committed 

are not yery clear and are somewhat mysterious and 
the chargo has net been olearlv bronght home to the 
acouse&] L ADDUMUHANI T. ExrEROn, 8 Lah, LJ, 

550; 28 Cr? L. J 116,28 PAL T. 27; A. LR. 1027 1 ah. 





51 ° 324 

a 88. 302, 149- Constructive myliiple murder 

- —Chafye—Senfrate hcada of charge for each 
murder, Recess oj. â 


| 
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Three persons killed three others erespectively in 
an &flray with a common object and as a of the 
samo series bf.transactions They were all convictod 
under s. 302 read with 8.149, Penal Code, on one 
charge 
' dleld, (1) that the proper proceduge wowld have been 
to havc had bhrec separate heads ol charge 

(2) that it was gosafoto proceed upon the ‘basis 
of 8. 149, Penal Code, and unless the Appellate 
Court could fo through all the facts and make a new 
finding for itself the conviction could not be upheld. 
O Axnuppy e, Exepsron, 44 O L J.258, A. L R. 1087 
Cal. 17; 28 Or O J. 88: 54:0. 247 227 
—— — 88. 302, 304, 304A, Ses Pana Copz, 

1860,83 79 rro. 71 


Be. 302, 304 —Murder—Abuse—Grave and 
sudden provocation — Sentence. 
Aoc who was 10 years of age was abused by 
the deceased and in anger killed the deceased - 
Held, that the accused had received some provo- 
, cation and ‘though the provocation could not be said 
to be grave and gudden such as to reduce his offence 
from murder to that of culpable homicide not amount- 
ing to murder, ze view of the provocation and the 
extrame youthofthe accused the extreme penalty of 
death was not called for in the tase, L Misgar Sixen 








v Eurzzon, 277. L. R. 15,28 Cr. L.J 217 1017 
88. 302, 304 —Murder—Intentiom, import- 
ance of—Sudden fight— Death caused by striking 


with pocket knife —Conviotion for murder, legality 

of. ^ : 

Whero an accused ina sudden fight stuck a blow 

with a pocket clasp knife at another who was grappl- 

ing with him trom behind and the latter died asa, 
result ofthe blow: ' . 

Held, that the accused can be convicted only under 
8.301 and not under s 302 ingambeh as he caunot 
be held to have had tho intention necessary to tin“ 
atitute murder. L JíagzrB8rKaH o ExrkROR, 8 Leh L, 
J. 51; 7 PLR 0628 Cr L 3.82. -7 119 


— 8. 304— Sentente—Deceased and not accused 

the aggrestor—Severe sentence, propriety of, 

A severe sentence should not be passed where: tho 

gressor was the deceased and not the accused. L 

43300 v. Hupreor, 28 Ca L. J 24 66 
—Adequacy— Ulti- 


——— 88. 304, 149—Sentenca 

mate c es to be ered 

In considering the adequacy of sentence a Court 
should take into account theultimate consequences 
of the acts committed bythe accused and not merely 
their immediate results. C BHUSAN Onanpra Harri 
D Kanat Lan Anpya, 44 C. La J 208; A. I. R. 1927 Cal. 








73; £8 Cr. L. J. 86 38 
—— 8. 325, Sce Pena Cong, 1860, ss. 147 rro ` 
238 
— 8. 326. 
See PzNAL Cops, 1680, s. 34 bo 
‘Bee Pawan Oops, 1880, B. 140 ka, 93 


8. 349—Crimmal fores, use of, what 
constitutes—Cr, P. C. (Act V of 1898), s. 522— 

Order of restoration, power of Court to pass. 

Tho finding of a Magistrate in an order of conrio- 
tion under s 210, Penal Code, that the accused 
broke open the lock of the complaingfbt'ee house nnd 
threw out nll tho property of tho complninant there- 
fram and put a lock of his ownon the house there- 
after, is suficient to show that tho element of ari- 
minal force within the definition contained in a 819 





o 
- *Vol. 99] 
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wus presen?” and to justify an order of restoration of 
possossion under s 522, Or P. O 


An order for restoration of 
Or. P. O, may be passed by & 


ion under s. 522, 
urt of Revision within 


one month of the date of the dismissal of a Oriminal 
Revision Petition. N Usutanatrra v. Aarrentya, 28 Or. 
L.J. 191 . 863 


= e . 
— ——— 8, 353— Assault on public servant while not 
acting as such— Offence. 

The expression “in uence of" as used in 
s. 353 ofthe Penal Oode includes the motives which 
actuate an assault ns well as the cause of such 
assault. 

A person who assaults a public servant, while the 
latter 15 not acting as such, the assault being the 
result of disappointment experienced by, the offender 
in having failed to induce the public servant to pass 
a particular order in his favour, is guilty of an 
offance unders 353 of the Penal Code. T ras Dix 
*. [5 r3RoR, 28 O1. L. J. 199; A. I. R 1927 Loh. 162 





935 

8. 366. 
See PENAL Oopa, 1£60, as. 71 Ero. 344 
See PENAL Cong, 1800, as. 107, 368 236 


8. 366—JIntentvon. to commit illicit inter- 


course Haerden of proof—lIntentvon, whether can be | 


resu 
The accused in broad day light assaulted a woman 
and endeavoured to take her away hom her husband 
who was accompanying her. The lower Courts raised 
a presumption that the intention of the accused was 
to cause the woman to commit illicit intercourse and 
convicted them unders 366, Indian Penal Oode 
Held, that intention has to be proved like any other 
fact though it may be deduced from the conduct of 
the parties, thatthe lower Courts were not justified 
in raising a presumption asto the intention of the 
accused, and that the conviction of the acoused under 
8. 366, Indian Penal Oode, was, therefore, illegal L 
Hazaza Sinan v Eurzzoz,8 Lah. L.J.512; 28 Cr L. 
J. 89; 27 P. L. R. 867 121 


———— 8. 366—Kidnapping and abduction —Charge 
for kidnapping—Conviction for abduction—Legaluy 
a conviction. 

otice of a charge of kidnapping for defilement 
is not a fmr, proper or sufficient notice ofA charge 
of abduction Where an accused is charged with kid- 
napping only, the Judge cannot leave it to the Jury 
to convict the accused of the offence of abduction as 
distinct from kidnapping. O Isu BHEIKA v. EMPEROR, 

31 0. W. N. 171; 28 Or. L. J. 201; A. I R. 1027 kr 


8, 366—Seduction—Each Wot intercourse, 
whether seduction, 

On each occasion that a woman is persuaded to 
indulge in illicit intercourse, she ıs being seduced 
within the meaning of the term “seduction” in s. 306 
of the Penal Code and it isnot a correct proposition 
that once a girl has lost her chastity she cannot be 
seduced 8 MarxRoR v Baran, 28Cr.L J. C6, A. I R 
1837 Sind 104 98 
—— —— 8.,376. See PzsaL Cops, 1860, ss. 71 Ns 

a , 


e|. f 
8. 379— Theft— Removal of property pending 
esoil dipute—O fence, 
Section 378 of the PenalCode is of moet doubtful 
Bpplioebility to the class of case in which the question 


. 71 
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of property is in course of detorm funtion in a civil 
suit. 


le 2 
Comp sent gued the raiyat of ahokding and the 
accused for possession of the holding on the allega? 
tion that the ratyat had tranafdtred the holding to the 
accused in. the absence ofa custom of tranfforability 
of occupancy holdings The suit was decreed but an 
appeal against the decision was filed by the raiyat 
and it was afler the filing of this appeal that the com- 
plainant obtained delivery of possession of the hold- 
. Three days thereafter the acoused were alleged 
io have cnt and removed the crops growing on the 
holding. They were thereupon prosecuted and con- 
vioted ofan offence under s. 379 of the Penal Code. 
A fesv days later theappeal filed by the rawat was 
decreed: e 
Held, that under.the circumstances of the cage the 
conviction could not be upheld inasmuch as the ac- 
cused had no idea of causing wiongful gain to the 
raiyat or wrongful loss to the complainant, the 
having cut and removed the crops under the bona fide 
belief that they belonged to the :aiyat. Pat Sosma 
Maxton v EMPEROR, 8 P. L T.79, 28 Or. L. J. 72; A. 
L B. 1027 Pat. 130 104 


— ——- 88, 381, 408. Ses On P. 0, 1898, s8 233.zrc. 

603 

~ 8. 390—Robbery — Extortion, when amounts 
to robbery. 

In order to constitute the offence of robbery under 
s. 390, Indian Penal Code, it is not necessary that the 
extortion ‚should follow immediately upon the resa 
train provided there 18 fear of restraint at the time. 
M, Karrova RowTHBR v, SuPPAN Asar, 25 L, W.86, 28 


Or.L J.,164:,A I. R 1927 Mad 307 596 
———- 8, 395. See Penat Oops, 1860, s. 147 ero 
238 


— ———— 8, 397, See Pasar Cops, 1660, as. 34, 97. 49 


— 8:397— Dacoity —Deadly weapon used by 
some alone— Constructive liability of others 
It.18 only the offender who actually uses the deadly 
weapon t can be. convicted under a. 397, 
Penal Oode, and the constructive habihty of his com- 
panions does not arise under the section L Kuupa 
DAD v Iupsror, 28 Or. L. J. 156 412 


— 8, 401—Recewer o moln properiy from a 
gang, whether member of the gang—'Gang,’ meaning 
0 * 


It cannot be laid down asa general proposition that 
a person who receives stolen property from a gang 
ofthe character described in s.401, Penal Oode, is a 
member ofthe gang, : 
. The object of s 401, Penal Code, obviolisly is to 
punish persons who organise thieving expeditions 
and forme party to commit theft anda person who 
merely recsives stolen property from a gang does not 
come within the section. L ABDULLA v. EMPEROR, 28 
P L.R. 19; 28 Or. L. J: 179 851 


————— 88. 403, 408—Criminal breach of trust by 
servant — Criminal misappropriation — Ragway 
servant arramging with qimant and recem 
amounts from him—Amount not credeted to, Railway 
—QOffence, nature of. . è 
A Olaims Inspector of a Railyay whose duly is 

was to investigate clarms ohd to report nlt arrange- 

ments he could make with perrons making tlame 
against the Railway arranged forsthe sale of sure 
bags of skin lying in tho R@lway Shed” ton 
person who bad preferred a Bain? witi? respect io 


_ Enrrzzor, 8 Lan. L. J. 515; 28 Or. L J. 161 


e ~ 


4192 . 


e 
similar articles of his which had been lost in transit 
and received ffom «Ife claimant the price of ths 
same. The sum was not credited to the Railway and 


on inqeiry tae Inspector denied the receipt of the 


Held, that the socufled Was guilty of criminal mis- 
appropriftion. andes A 403, Penal Code, and not of 
an offence under a. 4. , Penal Code. L Mirnesa Das +. 
693 

8.417. See PrxíL Cops, 1860, ss. 193 xro. 5 

10 
-& 426—Hemoval of obstruction from pro- 
believed by accused to be hts own—O fence. 
he removal of an obstruction from property which 
is believed to be oné's own does not constitute an 
offence under s. 426, Penal Code. L Ismar Dass v. 





. Bupuron, 28 Or... J. 158; A. L R 1927 Lah. 145 414 


8.467. Sé« Pmt Copa, 1860, a. tee 5 
| . 2 

——  —— 8, 471— F'else identification, when an offence. 

See Panat Cope, 1860, gs, 182, 471 . B7 


8.471, See Pesan Copa, 1660, e. 167 mra 


8. 498 —Abduction—W oman 
abetting ker own abduction—Sentence. 
.When the woman is an actire abettor in her own 





actively 


_abduction the sentence for abduction should be a 
light one. L OHANDGI v Emperor, 27 P. L. R. 642, 28 | 


Or. L. J. 52; A. L R. 1027 Lah 91 ^ 84 

8, 499—Defamatvmn — Newspaper, whether 
‘a person'—Defamation of newspaper, whether 
criminal offence. ] 

A newspaper ia not a person and the defamation 
of a newspaper, therefore, is not a criminal offence 
where it does not involve the defamation of any 
individual concerned with the paper. R MAUNG SEIN 
v. EMPAROR, 4 R. 462; A. L R.1927 Rang. 43, 28 Cr. L. 
J. 139 : . 347 
— — —— 8, 499, Expl. IV—Statement of having been 

ouidasted used with respect to Muhammadan, whe- 

ther def , meaning of. 


amatory-—Casie, 

It is défamatory to say without cause, that any one 
is ex-communicated from caste. The fact that all 
Mubammadans are, y af one caste does 
not make such a statement made with reference to & 
Mubammadan any the lesa defamatory. 

The word ‘caste’ is not entirely oonfined to Hindus 
hom refers to any class who keep themselves socially 





‘distinct or inherit exclusive privilege. M Yusur Bee 


Sante v. MAHOMED BAYAD Sanm, 25 L. W. 357; 28 Or. L. 
J. 207, A. L R. 1927 Mad. 397 943 


9. 504—Provocation causing commission of 
offence other than breach of peace. 

A peradh is within the ambit of s, 504, Indian Penal 
Code, not only if the provocation offered by him 
is of such & character as to cause the person provoked 
io commit a breach of peace but even if ıt 1s of such 
a nature as to cause him to commit any other offence. 
.L Gon MUHAMMAD v, ÀXBAR ALI, 28 Or. L. 3.172; A. L. 
R. 1927 Leh. 139 604 
s 511 

Se@ On. P. O., 1898, s. 177 127 
. Bee PxxaL Cops, 1860, 5 193 ro. .. 102 


* e 
Pensions Act (XXi]l of 1871), s. 4—Suit for par- 
tition of 1ngm lagd, whether maintainable Ds biwil 
Court— mam. Rules, v. 6,'cls. (D), (§}-—Object of rules 
— Atienajion of inam*lands, whether void—Right of 
Gevernment to sresume—Lineal heirs of grames, 
- existente of, At of. . ME" 





d . 
e. e. 

. 
. . 


2.0. INDIAN OASES, 
. Pegal coto e 22 


LJ 
[1927 
Pensions Act— concld. 


Section 4 of the Pensions Act is confined in iis 
operation to a grant of land revenue oniy as opposed 
toa grant of land and does not cover a caseof grant 
of lands revenue free. 

The jurisdiction of a Civil Oourt to entertain a: 
suit for partition of unenfranchised hereditary per- 
panel nama pah anak by anything $n the Pen- 
gions Act. 

The object of r. 5, cl. 3 of the Inam Rules is to 
protect the interests of Government and the prohibi- 
tıon therein can only mean that, as against the Govern- 
ment, all alienatians are inoperative, not that they 


are void. So longeas. Government do not stepein to ` 


enforce their mghts, whatever they are, by ignoring 
tha alioa ion tt is not open to others to aab, & 
transaction which amounts to an alienation. 

Bo long as lines) heirs of the grantee of a personal 
inam exist Government has no right to resume and 
the property descends like ordinary property. M 
VAIDYANATHA YAR ». YoGAMBAL AMAL, bl ML. L. JS 
695; A. L R 1927 Mad. 140; 25 L. W. 660 452 


Pleader and ollent—Suit by chent against legal 
representative of Pleader for money not accounted 
for—Limitation. See LIMITATION Aor, 1908, Sox. I, 
ArT, t9 456 

Pleader’s Clerk, whether can purchase in Oourt 
sales See O. P. O, 1903. s. 60 443 

Pleadings and practioe—Fatlure of plaintiff to 
establish case forward ın pleadimgs—Court, 

_ whether can out new case for plaintiff. 
Where ina suit for injunction relating to a specifo 

right of easement, the plaintiff fale to prove the 

nght ay forward by him, the sult must be dismissed 
and the Oourt has no power to make out a new 
case for him and to t him relief on the basis of 

soch a cese. L LaL Dis v. ABDUL OHANI, 8 Lah L. J. 


546; 37 P. L. R. 771; A. L R, 1937 Lah, 36 922 
Police diaries. Ses On. P. O., 1898, 6.172 342 
Possession. . See FRAUD 949, 





, long and contynued—Ovnerthip, presumption 


0f. : 
en though it may not be possible to say how the 
ownership of property of a particular person originat- 
ed, long and continued on raises a presump- 
tion ot ownership. N GUJABAI v, PURAHOTTAM 769 
Possessory sult. Ses Bexorrio Reuwr Aor, 1877, 8. 9 
568 
Poundage fees. Ses O. P.O, 1908, a 68 289 
Power-ot-attorney—4Agent authorised to do every- 
thing for defending sutt—Power to file appeal 
om order refusing to set aside ex parte decree. 
ere a power-of-attorney authorises an agent. 
to do everythmg which is necessary to detend 
a suit on behalfaf his principal, the agent is oom- 
petent to flle an appeal against an order refusing to 
get aside an ex porte decree. L OHAMPA Lar-MADHO 
Tar v. BAMARSI Dass, A. L R. 1927 Lah, 134 690 


Practice—Abandonment of cass in trial Court— 


Appeal—Right o to rerert to i : 
Apr ight of party postion 


A plaint for recovery of money char, 


on immoves+ 
able property was presented on 21st 


ebruary, 1917, - 
with the allegation that the cause of action accrued 


on 21st February, 1905. It was rejected with the 
note that under the terms of the*bomd sued on 
the cause of action accrued on 21st February, 
1894, when the instalment due under the 


first 
E was defaulted, end that the plaintifs had 


* * Yol. $9) 


` 
s - 


Praoctioo—conold. 


not showr- in the plaint why the suit was not 
barred. The plaintits then amended the plant by 
stating that the cause of action accrued on? lat Feb- 
Tuary, 1894, and relied on certain payments to save 
limitation The payments were not proved: 

Held, t the plaintiffs cannot in appeal be allowed 
to con tha? the cause of action aryse on 21st Feb- 
ruary, 1905, ns they had deliberately abandoned such 
a case in their amended plaint P C Pinon v Nagar 
Hussar, A. L R. 1928 P. O. 85; 24 A. L. J. 730; (1926) 
AL W.N 520; 24 L. W. 241, 48 A. 457; 53 L A. 187: 
31,0. W. N. 324 e 660 


Calcutta High Court—Registrar, power of, 
to admit appeal out of time. 

Under the rules and practica of the Calcutta High 
Court the Registrar is competent to admit an appeal 
out of time where the full Oourt-fee payable on the 
memorandum of appeal is put in after the expiry of 
the psriod of limitation © Smppix Anup KERANI v. 
aie aa Kaan, 44 O L. J. 557, A. L R. 1927 








Divisional Bench of High Court, whether 
must follow Full Bench. 

A Divisional Bench of the High Oourt must follow 
the Full Bench decisions of the Goart until their 
Lordships of the Privy Council express a definite 
disagreement with them. A ANANT 7. KHUBHAL 
Sıxan, A. I. R. 1927 All. 241 762 
Document deliberately withheld, whether can 

be referred to. 

A party cannot be allowed to refer during argu- 
ment to a document not on the record and deliberate- 
ly withheld from inspection and from the proof 
with unfair motives. Pat Provipert Funn COMMITTMM 
or B. L Rr. Oo. v. Jonwsox, (1926) Pat. 314; A. T. R. 
1027 Pat. 93 507 


———— — Summary trial by Court without jurisdiction 
—Dismissal of suit by Appellate Court, legality of. 
Where an Appellate Court holds that the original 

Court had no jurisdiction to try a suit summarily, 

the proper procedure is not to dismiss the sult but 

to remand it for retrial as an ordinary suit. L BHONDU 

Mar v. MoHAMMAD AHMAD M AHMAD, 9 Lah, L. 

J. 57; B Leh. 156; A. L R.1927 Lah. 174 648 

Witnesses, summoning of—Duty of parties. 
It is the doty of litigants in a civil case to pay for 

the expenses of witnesses and to procure their attend- 

snos. if they should feil to do so, the Oourt is 
not bound to do it forthem. L ATA MOHAMMAD Tv. 

HARNAM SINGH 890 

Precedents, value of. 








901. 


dENERALENDEX.' + N 


x 


A judgment is an authority for what it decides but 


not for what may seem logically to follow from it. 
Every judgment must be read as applicable to the 
particular facta eo since the generality of ex- 
pressions which may be found there are not ded 
paste g oam the whole law, but governed and 
q by the particular facts found. O Ras 
BAHADUR SINGH v. KANHAIYA Baxan Sinan, 4 O. W. N. 
350; A, L R 1027 Oudh 138 890 
Pre-emption. Ses Aara PRE-EXPTION Aor, 1022. 


t for preemption in respect of an 
undivided share limitation. See LIMITATION AOT, 
1908, Sot l, AET. 10  . 659 


e 
Presidenoy Towns Insolvency Aot (Ill of 1909), 
88. 8, 27, 38, 40, 45— —Concurrent adjudication 
—Vesting of pro —O ficral i "" duties— 
Discharge by ons A üy reditor taking 





* 
* 
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Présidenoy Towns*Insollenoy Aot—concld. 


part tn ths other Court—Righ? ef a 
aggreved —Discharge before filing «o 
ic examination, legality of. e . 
fæ concurrent adjudication orders are panded 
by two Courts the vee df the estate of the msol- 
vent depends on the priority of adjudicatibn and steps 
should b taken to ascartain in whom the estate veated 
and to obtain the directions or orders of the Oourt 
with a view to prevent the confusion and difficulties 
which would be caused by the estate bemg administer- 
ed by competing Official Assignees. . 
An order of harge should not be passed by one 
of such Oourts without an investigation as to the 
assets and liabilities of the insolvent within the juris- 
diction of the other Oourt. A 
An application for discharge canæot be heard before 
y the insolvent and his 


the Aling of the schedules 
publio examination. 

A creditor whose right to recover his debt or 
of his debt from the insolvent's estate is affected by 
an order by an Insolvency Court is a n 
aggrieved’ by the order within s. 8 (2) of ihe Presi- 
dency Towns Insolvency Act and has a right to appeal 
therefrom, irrespective of the question whether he had 
filed a proof or had a right to appear before the Insol- 
vency Oourt. x 

Per Rankin, J.—The test whether an appellant isa 
‘person aggrieved’ for the purposes of s Bis entirely 
independent of the question whether he was or was 
not entitled to take in ths proceedings before 
the trial Juige. O Koustomsss Doranas v. K. D, 
Brormurs, 53 O. 866; 410. L. J. 454; A. d 


Press and Registration of Books Act (XXV of 
1867), 88. 9,16—Fatlure to deliver. copies—Time 
within which copies to be delivered —O fence. 

Under cl. (a) of 9 of the Press and Registration of 
Books Acta printer has to deliver copies ofa book 
printed b within one calendar month after the 
day on which the book is first delivered ont of the 
press and not within.one month of the day on which 
the printing of the book is campleted. Therefore, zo 
l as the.copies are delivered "within one month of 
the former date, the printer cannot be held to te 

ilty of an offence under s. 16 of the Act. A 

LaL v. HuPzgog, 25 A. L, J.105; L, R. 8 A, 

$1 Or.; 28 Or. A. J. 233; A. L R.1927 AIL 237 1032 

Presumption—Judisial acta— Presum io^ of re 
gularty—Ezecution procesdings—. ity of 
warrant—Burden of proof. 

The presumption is that all proceedings taken by 
a Court in execution are in proper tom and ifa 
person challenges the legality ofe warrant in execu- * 
tion of a decree, he must advance and prove the facts 
on which he wishes to dá M In re N. M, Rima 
Rasa, 24 L. W.484; 28 Or. L 7.3 33 
red letters—Presumption of 
of delivery. See REGISTARED LETTARS 622 


Prinolpal and agent—Employment of Pleader to, 
conduct several cases, whether generalagenfy. Sea 
LzuurrarioN Aor, 1908, Sonal, Ant. 89 « 456 

Suit st agent's re tative— 

T EREMO es LIMITATIONMACÉ, 1908, Son. I, Arr, 

© 


— Person 








Udo ni Med wit agains 
whether bars : sutt o against prier pai— 
Deores—Setting aside of | dÉbree— Wong view as 
to nature of suit, whether four fortacating decree, 





agent, 


schedule and . 


* . 456 N 


e 


D 


e * 
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. e. 
Principal anggon d: 

—Nattucottai PAN against agent in 

vella&am name, scope of. 

W here an agent contracts iù his own name tor. an 
uddisolosed pritcipal the person with whom he con- 
tracts .may gue the or fie may sue the principal; 
butif he stes the-agant and recovers judgment,’ he 
cahnot.afierwasds sué-the rincipal even altho 
Te Jakenan does -not resit" in'shtisfabtión ‘of 


The'tnot'that' the’ partied to asuit were under the 
wrong: impression that'the result: of'suing and ' bei 
suet jn:the names ‘of thisit’ respective attornéys woul 
be the same na if the princi themselves were- par- 
sles’ Pca 48 not an error’ whidh vitiites a judgment 

regular], pronounced. 
eg Mara edntiot’ bë trehtéd ab mere counters 
icd ds 'ganio of littgation’ -Théyare sáricus pronounde- 
ments and hen once pronounced, they carmot' bé 
ligttly set’ ast 

Wierea local repreasntative of a’ Nativcottat’ Chetii 
fitm-carries on business der the vellasam of the firm’ 
cou ed: wlththiá own lct nme, the announcement! 
io the'extérhsl wojld in “is that, whether. a 

oo-partrier. with, or & “rere: ae other persons, He’ 
1s to belbbkad*updn ds a ote UNDARAM' 
OuxrTY 9. BUDRAMANIAN OnETTT, (1026) M W N 832; 
A. 1. BR; 1926:P. O. 1365 460, W. N. 1525 D: W. m 


Morem -A gent, competency of, 





to ‘sile in’ Ec 
whio d finsijetlon ab agent. at 
a r not distl D unos the prihdipal, is com ent to’ 
sue ih, res of it. M PoxNAMMAL v. Pronat TENYAN, 
n L.W.8 


:52 M.-L. 33; A IR. 1927 Mal. ' 204 
Principal arid surety. See ‘Gorreacr Aud 


B. 140 
Privy Cou oll. „Ses Atso O. P. O., 1908, s. 110 
siment valuation, whether appealable 
to Privy Council. See Crrr or Rangoon Moria 
AOT, 1922, 5. 91 . 
Order 
to Privy’, Oouheil. See C. P.0.,1908,s 110 759 


. Praetiss—Coneurrent findings of fact, rd- 


ing of. 
‘Whore there ate concurrent findings of fact itis 
oir in in very enema cases that the Privy Counoil 
the matter to bb ré-open 

The rule of the Privy Oouncil as to concurrent find- 
ings, while M being arule applicable only to Indian 
casss, is spe gal aapa ble 
Sepends on #@, know at the. nktive customs and 
PC DECR D "Motin Barrar .9 SUKDHA 

Barat, 310. W. N. 153 427 


Probate and Administration Aot (V of 1881), 
45. 4, 90 (2); (3), (4)—Grant Letters, effect 
Ue — Administrator — Mortgage permission 











Oourt—Ore ditor of e estate, whether can avoid— . 


Berson, interested tn the property, meaning of 
“Where Letters of A tration are granted in 
aap e ieri vd ot n ecsased, Maham madan, the 
s Probate and Administra- 
dor d takes: Mee nd tion for thé vesting 
e'heirs which pns een the death of the 
rese, and the grant of the, Letters 
A mort e. hy an 
prevlous;pernfasion o? the Gourt is, by virtue ef the 
provisions of E 40 Pot the Probato.and &dmihistra- 


INDIAN CASES. 


granting Probile, whether NA a. 


to India where so much. 


trator without the 


[1927 " 
Probate and Administration Act—conald. 


e 
tion Act, voidable at the instance of any "ether person 
interested in the property. 

A creditor of che deceased 18 a ‘person interested: in 
the property’ within the meanmg d of 8. Pate. 90 (4) of the 
seid Act end is entitled to avo1 eja na made 
by an Pies pi a in contravention,gof s (2) or 
sub-s. (3) of s: y. ds GocuULDAs Dogaa v 
ripe ots b rum Lk. "1262; ALR. 
1927 Bom. 16 482 


as ct 
Procedure, rules of, cannot hinder justice. See O. 

-P, O., 1908, O. VI, zx 14, 18 2p 
Promissory note—Security for advance to be made 

Advanoe—not made—Sutt on pro-note—Considera- 

tron, sufficiency of. 

In‘a suit‘on a pro-note, the defendant alleged ‘and 
provéd that ‘the ‘note was intênded to bè a security 
to covér an advance oe plaintiff wes willitg 
fe Day on. behalf of the defendaht in connéction 
with an expected litigation between certain per: 

but that, as a matter of fact, the plaintiff 

d not spend any money for such dispute. The ttlal 
Oourt held that the stipulation for spending money 
for the litigation was agufhcient consideration oud the 
defendant's 1zamedy was'to sue the plaintiff to recover 
the amount back: 

Held, thet the pro-note was not supported by con- 
sideration. M SUPPAN SABAN v. SADAYA Moopan’ 753? 


——— Suit on uristam note—Amendment basing 
ee origina] cause of action, See O. P. C. nm 
B 1 


Present AN clause, efect df— 
"Rules of the Provident Fund, East Tntiian Railway’ 
‘Bombing, T. £6, construction of—Retwement from, 
service,’ effect o7, on membership— Sut for interest 

servant after retirement, matniainabiity of. 

E: e sery&nt of A. Railway pany who had retired 
from service sued the-Provident Fund Committee of 
the Oalnpany for interest on the amount which stood at 
his credit, One of tho rules of the institution. provided. 
4hat:—"lf any dispute.ahnll arise between the Oom-, 
mittee or and the Trustees of the Institution 
for the time b or between the Manager and any 
individual member or any executor. . then, 
and in every such case the matter in dispute shall be 
referred in wri to A and an award, order or 
decision of tho said referee shall be a condition pre- 
cedent to the right of action of any party in differ- 
ence in respect of any of the matters by these rules 
provided for, in any way arising thereout or connect- 
s: therewith... . 

PEAR that the failure of the „defendant to apply 

ious trial Court to stay Proceedings in view o 

arbitration clause did not direntitle him to object 

to. validity af a decree passed without any re- 
ference being made inasmuch as under the rule the 
reference and an award, order or decision thereon 
wae n condition precedent to the- mght af action;, 

(2) that the rulé did not apply to d utes between 
the: Committee and a member, though the Committce 
had to be sued through the Manager: 

(3) that the plaint 
was noi a ‘member’ of "the institution within the mean- 
ing of the rule, 

(4) that assuming that the agan kai a somber 
and that the dispute nroee between Buch member 
and the Manager, they were not ‘in diflerence in rega 
pect of any matter provided for by the rules, in eny 


, way arising thereout or conneóted therewith;' 


| who had retired from service . 


“ALI v. GuRANDITTA, 27 P. L. R. 423 
(;———— 8. 10—Right to jfile petition —Joint debts 


Vol. 82] 


Provident. Fun d=onald, 


(9). hat “the rules contemplated a complete sever- 
8103 of relations on the retirement of a'member and 
that the plaintiff thereafter became an autaider whose 
relations with the institution in respect to a claim to 
joterasterere governed by the Interest Act. Pat 
Provipest Fus CoxirrTER v R. F. JOANBON, qn) 
Pat*344; A. L R. 1997 Pat. 98 . B 


Provinolal Ingolvenoy Aot ‘Il! of 1907), a 16— 
Hindu 'father—Insolvency—Veeting property — 
Retrospective effect. Ses Tnawesrsr or Proprety Act, 

61883, sa. 3 (d) 43 . . j 


Provinolal. Insolvency Aot of 1920), 8. 5— 
Partnere, liability of, on joint —Separats acis of 
insolvsncy—Si petition to ad all as 4 
vents, wasthsr maintainable—Joint act of insolvency, 
whether necessary. | 
Where two partners are liable to & creditor under a 

Joint debt and each ofthsm is all to have com- 

mitted acts of bankruptcy, during t e continuance of 

the joint debt, by making ceri &lienationg with 

a view to defraud or defeat thecreditors of the firm 

or with the object of giving a fraudulent preference, 

a single petition for adjud both of them’ as in- 

solvents cannot be deemed to be unsustainable merely 

because they have not committed a joint act of.in- 
‘solvency. The test is, whether if the application were 
treated asa guit it would. be bad for multifarious- 

nese. M ALAMURI PuNNIAH v. BAGARAJEN K ÍSARMAL, 5I 

M. L. J. 712; 21 L. W. 887; (1923) M. W. N 933, A. L 

R. 1937 Mad 24; 38 M. L T.29; 50 M 356 `` 185 


98..9, 25—Creditor, right of, to present insol- 
pensy petition —Debt, existence of, necessity for, at 
date of petition or adjudication—‘Some certain 

re date," meaning of. 

o enable a creditor tu present an insolvency peti- 
tion under s. 9 of the Provincial Insolvency Act, itis 
sufficient if the petitioner is a creditor at the time 
thé potition is filed. It is not necessary that he must 
also beacreditor at the time the order of adjudice- 
tion is passed : ] 
The mere fact that a decree postpones the payment 
of: the decretal amount till the disposal of an appeal 
filed in another suit does not disentitle the decree- 
holder from presenting and prosocuting a petition 
for the adjudication of the debtor as an insolvent. 

Per.Odgers, J.—The erpreesion "some certain future 
time" in s. 9 (b) means any time in the future which 
is capable of being ascertained M-K. B.. VENKATA- 

RAMA IYER v. A. BugAN,51 M.L. J.630; (1926) M. W. 

N 946; 24 L. W. 858; A. I. R. 1027 Mad 153; 50.AT. 396 








536 

E A parion AA iein aaa 

tenant to pay ortgage of tenancy— 
Permission of landlord: j 


An occupancy tenant who can pay off his debta 
by mo ing his tenancy cannot be held td be 
unable to psy debts within the meaning of 's. 10 
of the Provincial Insolvency Act, unless he proves 
to the satisfaction of the Court that he is not allowed 
by his landlord to mortgage his tenancy. L eer 

i 99 


for omy Rs. 500, sufficiency of—Fraudulent trans- 
fer ion of, when to be considered 1 
A debtor is entitled to present an application for 
insolvency if he can show that the debts payable by 
him whether alone or jointly with otherg amount. to 
more than Be. 500, 


e 
* 


(GRNHBAL INDER.. 
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provinala! L132]v233y A Qni PE 


' Questions relating to alléged trandulent transfers 
bite dabtor do: Pieri the time he 18 to be 
declared insolvent but'are more apfroprfitdly ta be 
determined when the, question: arises for: realising 
his assests L Gnorax Hussam v. Raxrzsywan Das, A. 
1. R. 1927 Lah. 108 . 524 


8, 10—'Unable to Pay, meaning of. 
Under s. 10, Provincial Insolvency Act,a petitioner 
„has to prove only that he is unable to per id debts, 
not that he will never be able to pay hia debts. The 
fact thet the petitioner's father and other relations 
are wealthy and thet the petitioner: would one day 
succeed to them is, therefore, no ground for rejecting 
en application to be declared an insolvent. (Gautam 
Hamar v. Durea Das, A I R. 197 Lah. 138 7 
8. 23. See Ce. P. O., 1898, s. 491 930 


68. 24; 25-—Debtor denying petitioning 
creditor's debi—Enquiry^by Court. ` 
Where a creditor applies for adjudicating his debtor 
as an insolvent, if the latter denies the debt alleged by 
the petitioning oreditor to be'due io him, the Insol- 
vency Court is bouhd to make an enquiry into the 
existence of such'debt. LL" Huxaw | OHAND v. Gana 
BAM, A IR 1027 Lah. IJI ý EN 666 
8. 25—Appeal—Diseretion to dismiss petition 
under s. 25—A Court,’ powers of. 
The provisions of s. 25 of the Provinsi 
Act are discretionary and the ‘High Court will not 
exercise thé ' discretion and reject an insolvency Ie 
tion in appeal, when no such application was made to 
the Court of first instandd ENKATARAMA IYER v. 
Buran, 51 M. L. J.8£0, (1920) M. W. N. 040; 24 L. W. 
858; A. L R. 1927 Mad. 153; 50 M. 398 536 


- 88. 28 (7),.53—Alienation by insolvent less 
than two years before date of presentation of petition 
and more than two years from dats of adjudication, 
application to set aside, whether maintainable. 

An application to set aside a voluntary transfer 
lies under a 53 of the Provincial Insolvency Act, even 
i£. the transfer is more than two years from the date 
of the order of adjudication if it is within two years 
from the date ofthe presentation of the petition on 
which the adjudication was made! 

Section 53 1s based upon the corresponding provi- 
sion in the English Act and: in interpreting, 3 53, 
the Court may take into consideration what tle Law 
of Bankruptcy is under the Fnglish Act. Beciiof 28 
(7) controla the provisions ofand must be held to 
govern 453. M RAOHAMADUGU RANGIAH v., Y. V. 
Appast Rao, 5] M. I. J. 710; (1996) M. W.N.972; A. L 
R. 1087 Mad. 163, 50 M $00 `,” $ 241 
8. 29—Suyit for maintenance—Adjudication 

of defendant as insolvent—Maintenancs allowance, 

whether can be made charge on estate. NUNC 

Where subsequent to the institution of a suit in 
forma pduperis for maintenance in which the plaintiff 
has prayed for having the maintenance charged on 




















the defendant's properties the defendant ia adjudicat- a 


ed an insolvent, it is competent to the Court®to 

allow the sut to continye with the Official Receiver 

also asa party and to decree the suit making the 

maintenance allowance a charge on the estate as from 

the date when the ayik waseomménced. M OrriouL 

Receiver v Karawa SUHBAMMA, A. L R. 1927 Mad vi 
. g 56 





8. 35 —Payment of debja bye insolvent 
—Order of anwulment, palidity of- ^ . | 
4 District men saih tion to pessun 

. š s 


Tusolvency i 


na) 


e e 
. e e i > s 
Provinolal meoenoyhot nl, 


order of annulmené af afijudication under s. 35 of the 
Provincial Insolvency Act until all the debts due from 
the insolvdht hafe been paid off. O BHAGWAN Sines 
vy. OHaDILAL, SO W. N. $86 Spp. 277 
— —— 8. QI. See PROYINOLAL Insorrmsor Act, 1920, 
ag. 28, 53 °, 24 
— ——— 8. 53-—Mortgage by insolvent in favour of 
near relation—Mortgages notin position to invest 
money — Presumption. 
A mortgage effected by an insolvent shortly before 
a petition for insolvency in favour of a relation not 
ina position to invest money secured by it may be 
pure to be fraudulent and fictitious. L BHANJAN 
v. Ornorun RBORIYAR, MuzírrAzGARH, A I. R. 1926 
Lah. 621; ?7 P. L R, 513 708 


— — — 88.53, 54—Application by Ofinal Receiver 
to set aside mortgage- alternatively under s. 58 
or s. b4-—Transferee not proved to be creditor—Court, 
competency of, to proceed under s. 58—Burden of 


proof. 

Where an Official Receiver applies to set aside a 
mortgage-bond executed by an insolvent under s 58, 
Provincial Insolvency Act, or in the alternative under 
8. 54 if the mortgages is proved to be a creditor and 
the m does not prove that he 18 a creditor, it 
is competent to the Court to proceed with the applica- 
tion under 6, 53. In such a case the burden is on the 
alienee to prove his bona fides. M ArPATHORAI ÜDAYAR 
v. OvFtolaL RaBoxIYHA, TANJORE, A. L R. 1927 Mad 412 


683 
Provinolal 8mall Cause Courts Aot (IX of 
1887), 8. 17——Ex parte decree of Small Cause 
Court, application to set astde—Deposit made only 
at the time of presentation, spea of — Provisions 
as to deponi or seeurity, whether mandatory or 
directory— Limitation Act (1X of 1908), s 5— 

Extension of time for making 

The proviso tos.17 of the Provincial Small Cause 
Courts Act as toa deposit or security being made at 
the time of presenüng an application ia merely 
directory and not mandatory and if segurity is given 
at the time of presenting the application even 
though it is accepted only subsequently, the require- 
ments of the proviso are satisfied. 

A Oourt hes power tò apply the provisions of s. 5 
of the Limitation Act and extend the time even if it is 
he]d that the provisions of the section are mandatory. 
N Vrrgu Muai v. Virrau MAHADJI 779 


————— 8, 23—Title, question of, whether can ba 

decided in Small Cause sux, f 

Though a question of title cannot be fully decided 
in a Small Ofuse suit? it can be decided incidentally 
for ihe purpose of deciding the chief point in the 
case which is properly within the jurisdiction of a 
Small Oause Oourt. BauasmNA Hao v. NARAYANA 
Rao, A. L R. 1927 Mad. 459 e. 845 


— — — 86h. ll, Art. 8—Suit to recover rent cognizable 
by Small Cause Court. 
eOrdingrily the word “rent” apples only to a pay- 
nfent for the enjoyment of,immoveable property. A 
payrhent Feturnefor the enjoyment of the frut of 
certain trees cannotebe deaciibed as “rent” end a 
suit to recover the amognt to be paid for auch 
enjoyment doer not, therefore, within the iew 
“of Art. 8 of Qh ll to thé Provincial Small Oaume 


' Courts Act, andis no&excluded from the cognizance 


of a SmalfOafse Cour’. R kMausa Krwa v, M 
Kai, k R. E03 M, 12187 Rang A ° BAG 


. INDIAN GASES. 


Previnolal Small Gause Courts Aot—ooncld. 


———— 80h. |, Art. 41— "Joint," whethe? refers to 
joint Hindu family. 

“Joint property" in Art.41 of Sch. Tot the Pro- 
vinciel Small Oguse Courts’ Act does not refer to the 
property of a joint Hindu family as there is separate 
mention of that sort of property late$ in fhe same 
Article, N Guia v. LÊYANUJI BARI “518 
Public nulsanoe. Sês Oz. P. O., 1898, a 133. 
Punjab General Clauses Act (I of 1898),8. 26 

See OUBTOK : 448 


Punjab Munlolpal'Act (III of 1911), s. 81—Cr. P. - 


C. (Act V of 1808), s. 489—Taz, collection of, farmed 
out by Municipal Commaitiee— Recovery of amount 
due from farmer—Procedure—Warrant, whether 


can be —. 

Where a Municipal Committee has farmed out the 
collection of any toll or tex, the amount due from the 
farmer to the Committee can only be recovered by 
suit and cannot be recovered by the procedure laid 
down ins 81 of the Punjab Munici Act 

Where an order is made by a Magistrate unders 81 
ofthe Punjab Municipal Act in & case to which that 
section has no application, the High Court has power 
to set aside the order in revision. L Muara Das v. 
MUNIOIPAL Oomuairras, OHINIOT, 28 Or. L, J. 230, A. I. 
R. 1827 Lah. 161 1030 


ss. 193,195,199, 225— Building without 
sanciion—Conviction—M aera whether can, direct 
that building should not be pulled down. $ 

A Magistrate while convicting an accused person 
under sa 195-199 of the the Punja! Municipal Act is 
not competent to direct that the building in respect 
of which the accused has been convicted should not 
be pulled down, as the Municipal Oommittee has 
power under 8.185 of the Act to issue a notice re- 
quinng the building to be demolished, the remedy 
of.the person aggrieved by the notice being to 
appeal to the Commissioner under 8 225 of the Act L 

MPHROR v. JABARAT Man, 8 Lah. L J 6564; 27 
PL R.786, 280r L J. 208, A LR 1927 Leh. 
58; 8 Lah 103 944 
~ 88. 195, 225—Commutes's power to order 

demolition of buxldwng— Interference by Magistrate 

—Remedy of party aggrieved by notice. 

A Municipal Committee has powerunder 8.195 of 
the Punjab Municipal Act to require & building to be 
demolished and it is not open to a Magistrate to inte?- 
fere with the exercise of this power,the remedy of 
the party aggrieved by the notice to demolish being 
to appeal to the Commissioner under s. 225 of the 
Act L EMPEROR v JABRBAT Mar, 8 Lah, L J 562, 27 P. 
L. R. 784; 28 Or. L. J. 48, A I R. 1827 Lah 69 80 


Punjab Pre-emption Aot (1 of 1913), s. 3 (5)— 
Relsnquuhment of reversionary right, whether sale— 
Hindu Law— Wadow's estate, nature of —Alrenation 
by widow, validity of—Heversioner's. interest in pro- 
perty alsenated. 

A surrender or relinquishment for consideration 
bra reyoraioner of bis right to sue to set aside an 
alienation by a Hindu widow is not 8 sale for pur- 
poses of pre-emption. 

Widows m Hindu Law succeed to a limited estate 
and have dominion over the property which comes to 

. them though this is circumscribed by cert&m  Timita- 
tions for the protection of the reveismoners.' An alie- 
nation by a Hindu widow is not void but only vord- 
able at the instance of reversioners, 

A reversionsr doe» nof succeed to property alien. 


2 





Vol. 99 : 
Punjab Rre-emptlon Aot--concld. 


ated by a widow but has to sue for such property and 
establish his right to it. A reversioner has thusa 
right to avoid an alienation made by a widow but he 
cannot be compelled to exercise this right. L NTHALA 
Bax v. Pofpron , À. I. R. 1927 Lah. 147 30 
8.7— ption—Cugtom—Bhera, District 


pur. 
The custom of re-emption prevails in the town of 
Bhera in the Shak ur District. L Raw Sanam Das v. 
Rara Raw, 8 Lah. L. J. 600; 28 P.L R. 50 958 


—8— 8. 7—Village and town, “distinction between 
—Abdullapur Mandi in Ambala District™ whether 
town. 

The expression ‘ " connotes ordinarily an 
area occupied by a body of men mainly dependent 
Wn agrionlturs or occupations subservient thereto. 

y are ocoupied by persons who are engaged 
mainly in commercial pursuite, rural areas in the 
vicinity of s tom w mo suburbs ore adah and 

are governed by rules applying to ur pro 68. 
Abdullapur Mandi near Jigsiharl in the penp 

District is a town within the meaning of s. 7 of the 

Punjab Pre-emption Act. L KAPURI v. Kanser Raw 
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Punjab Tenanoy Act (XVI of 1887), ss. 8, 59. 
Ses Luotrration Aor, 1908, Bog. I, ArT. 148 962 





4 (7)—Alienation with consent of 
landlord—Right of sons to : 

Where an alienation of occupancy tenancy has been 
consented to by one of the landlórdse, the alienation, 
qua his share of the occupancy holding beoomee non- 
voidable and his son and graudson who succeed him 
are, even apart from Oustomary Law, bound by his 
act. L Rura v. Mau Osann, A. I. R. 1927 Lah. 135 


Railways Act (IX of 1890), s. 55—Rules framed 
unders 47 (f), r. 12—8Sale of goods by Railway Com- 
pany arg without proper demand for Tes, 
legality of—8Sale before siz months, effect of—Illegol 
converston of goode—Sale of entire consignment 
when proper. : 
A Railway Oompeny, without making a demand 

for a fixed sum for ita charges, sold the goods oon- 

signed before the expiry of six months from the date 
of consignmant. In a sult against the Company for 
damages for illegal conversion : 

H 1) that in the absence ofa demand fora 
fixed sum the y was not empowered to sell 
the goods under s. 55 of the Railways Act: 

(2) that failing the protection ofa 55 of the Act, the 
Company ought to have ke ee nlx months 
under r. 18 of the rules Fram under s. 47 (f) of 
the Act; and 

(3) that the sale being in contravention of the said 
rule amounted to conversion. 

Held, further, that under e. 55 of the Railways Act, 
a Railway Compeny hes no power to sell an entire 
consignment where the sale af a portion alone would 
pat its demand. A Bxxear & N. W. RATUWAY v 
Marteu Rau, A. I R.1927 All, 220 440 
85, 77, 140— Notice to Agent, sufficiency of 

—Servys of notie—Notics to Manager, effect of 

—HManager acting upon notws—Wasver by tlway 

Admindstrigon—N otice reaching after siz months. 

As a general rule the question whether a notice 
was duly served upon. the Manager within the mean- 
ing of a. ot gka we Rr enne be raid to be 
a question of law at ut is a question of fact 
depending on the evidenoe in each de i 

e 
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Rallways Aot—oonnld, " 

To prefer a claim in writing to a parson 


27 


within six 


means dust tia inte mused each a ga Ah ka 
mon e e " 


Where the Ohief Commercial Manager od a Railway 
Oompeny receives notices of @ claim which should 
be addromed to the Agent, he has the choice of two 
alternatives, he can dealine to deal with it on the 
ground that it has not bean addressed to the Agent; 
and in the ordinary if he does so, his duty is to 
return it to the sender, with a request that it shall be 
addressed, in eS with the Tende m the 

n. If oes not do so, but retains it, 
dud citer banda it to the Agent or deals with it him- 
self, he must be taken to doso as the subordinate and 
agent of the Agent, and on the strength of the old 
maxim that ‘everything is presumed to be done cor- 
rectly, fi must be presumed that, if he does so, he 
does it with’ the implied consent and, therefore, with 
the authority of the Agent, and therefore, where 
conduct of that kind is established, the ordinary in- 
ference may be drawn, and should be drawn, that by 
the conduct of the Ohief Commercial Manager, acting 
under the authority of the Agent, the Railway Ad- 
ministration have, in faet, ili es wi us 
statutory uirement with regard person 
whom ie prepaid letter should be addressed. A 
OnaruzsHUJ RAM Lan v. SEOgHTARY oF Stats yor INDIA, 
A. I R.1927 AlL 215 622 
Rangoon Municipal Act (VI of 1922). See Orrr 

‘OF &ooN MuNIOIPAL Aor, 1932. 


Reasonable care and good falth—Mixed ques- 
tion of law and fact. Ses TRANSFSR OF PROPHRTT ACT, 
1882, s. 41 . 

Reostuat Ne and wilful breach of duty— 

* Procedure— suit. 


The proper method of proceeding against a Receiver 
for improper management, negligence and wilful 
neglect of duty is by way of & regular suit, and not 
by a summong in Ohambers. O Busan OHANDRA KAR 
v. TATINDRA Monan Guosn, 530.881; A. I. R. ak 
175 7 


Record of Rights, entries in, value of See Aeri 
Tananoy Aor, 1901, sa. 4 sro 531 
Presumption of correctness of entry. Ses 
Onora Naaruzg Tenanoy Act, 1908 . 492 
Registered letters, presumption as io time oy 
delivery of. MEN . 
A Oourt is entitled to take judicial notice of the 





1937 All. 214 622 


Registration Aot (XVI of 1908), 8. 17— Partition, 
reciting, admissibility of. 

A document which does not of itself create, a pare 
tition but which merely reqjtes the terms a, to” 
by the ee relating to the ing they 
should take pried ive nares d ay te | Draperies 
therein mentione 0 y a. 
R MA Suwa Yon MEA ama, 4 E 412; Bur. I, J. 


9  A.LR. 1927 Rang. 40° . 387 
3, 17—Record of compdomise —gegs 


ration, 
C ; - 
Rena L Cowgt,; aohhar binding. Eon x 





* 
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Registration Agt—efata © 


A compromise relating toimmovable property which 
1s embodied im a decrees passed in a.suit dces-not 


requips bai, eea jah 
* During the pendency of.a suit for- ejectment filed in 
the Revenue Court the bartiksa arrived ata compromise 
“whereby the defendant agreed to give up possession 
of the: property in:disbute in consideration of obtain- 
‘Ing propriatary'rights in it after the plaintiffs death. 
The compromise "was" recorded and a ‘decres was 

‘in accordance therewith: ; 

Held, that the compromisé was binding upon the 
wuccessors-in-intersst: of the parties’ 'L '"AIsHAN v. 
"ABDULLA, A. L R. 1927 Lah. 130. ` 1002 





88..21, 22, 77— Description. of pro E 
sufficiency of—Absence of survey. number, w 
ground for' refusing, registration —Rules under s. 22 


u ), effect of 

nder.s. 21 (a) of the Registration Act the dese- 
cription of properties should -be sufficient to identity 
the same. 

Under the rules made by ths ‘Madras Government 
under s 22411) ofthe Act survey numbers have to be 
given where lands ‘are surveyed. 

Non-compliahce, however, with such rules.doea. not 
disentitle a document to -be registered if the, descrip- 
tion of the property to which it relates is sufficient 
to identity that property unless. otherwise provided 
byr 6ofthe said Rulea. : 

Where a document tendered for registration de- 
Boribed' the properties dealt.with as thosa purchased by 
a certain person in Her, name in certain villages, and 
there was no dispute as to the identity of the pro- 
pertiea, the degoriptlon must‘ be'held to be ent 
to identify the properties so asto ‘entitle g party to 
enforce r 2 

istration Act. M GoxasuxDAnax M TAR v. RAJAPPA 

UDALIAR, 52 M. L. J. 140; 38- M. LT. 10; 25"L'W. 
430; A. L-R. 1927 Mad. 369 ' 





846 
8. 28—Addition of item of pro 
easy registration —No ` fvaud.ór collunon—. Tor 
tration, validity of. : i 


The registration of a docyment by a Registrar 
haring jurisdiction over the property covered -by it 
is not invalid in the absence of ' d or collusion. on 
the part of or between the parties if, in fact, the 

y in question does exist, ‘ 
A ere & property transferred bya deed of! aitt ds 
not fictitious, the transferor had a good title to it and 
there isa bona fide intention to r ít, the mere 


Tact that that pro é y was üdded to the other pro- 
perties Caan in order to save tha transferor 
the trouble«of going to a ‘distant registry offoe does 
* not amount to fraud or collusion -for purpose bf 
the above era m i 3 
` It is enough for the purposes of registration that 
the donor had a good title to the pro ted and 
intended to pert with it in favour donee 
Whether the donee really exaroised the right con- 
ferred bv the deed is not at all essential R Raw 
eux Prasad v. Goninp Das, 5 Pat. 646; A: L R. 1926 
Pat 5 ;7P:L7.821 , 782 
s2 73,7 —Refusal of Sub-Registrar to 
register documeni— mission. to apply. to Registrar 
—Suit to sampel refistration, w maintainable, 


No suit to compel regisération of a document would 
lie ind 





refusal to order registration is a con- 
dition. precedent ofer- oiv! sult brought: under « 77 


r s e. e 
LA 
. 
* 
9 


"INDIAN CASES, 


RE 


tration by suit under s 77 of the Re- - 


nany ofs. 77 of the Registration Act A` 


Registration Aot—oongld. , 


of the Registration Act, and, where no efplication has 
been made to the Registrar against the Sub-Regis- 
trar's refusal to register a document, a suit to compel 

istration of the 'dócument ‘is not ‘maintsinable. 

UNG San Fav Mavradan' Pa, 4R/ 508; ALL ^B. 
1927 Rang. 83 uu" . 998 
$8. 82, 83-0 fences. under the-Acl—Pro- 

-secuiion by private'person, lagalaty . of — Permission 

of Registration . Qfficer, „whether necessary —'May,' 

meaning of. 

A prosecution fof an.offance under the Ragistr@ion 
Act coming.to the knowledge of a Registering. Officer 
in his official o5 ty cannot be commenced by a 
private person aut the permissian mentioned in 
a. Beinn by atthe n — 

'May' in a 83 . Registration Act: must 
as. equivalent. to. ‘mnst be’. 


Per Chari, J.—Ths use of the word 'may, by-itselt, 





gives: no indication of the intention of the Legisla- ` 


ture. ‘Where there are & number of persons by any 
one of whom an act can be performed’ the Legislature 
uses the word ‘may’ simply to show that it is open 
to any one of such . persons to perform that act. 
Whether the performance ida act is obligatory or 
optional ‘and whether such ormanoe is confined to 

persons apeoifled in the Statute nre. matters in 
respect of which the intention of the Legislature will 
have to be gathered from the other provisions and 
the general scheme af the enactment. R^ Naa Pax 
Gane v. WMPEROR, 4 B. 437; 5 Bur. L.J. 156; 28 Or. 
L J.145; A. I R. 1927 Rang. 61 401 


Rellgious endowment—Settlor heavily indebted— 

Revocation of —Sutt-on behalf of idol, 
‘ ke can be maintained by person other than 
- b. 


A suit can be maintained on behalf ofan idol only 
by the shebait and by nobody else except perhaps Jn a 
ew Ne the shebait hes definitely refused to institute 
the b, 

Where properties are dedicated to a religious trust 
at atime when the settlor is heavily indebted and 
the dedication is made with a view to protect the 
properties covered by it from the claims of areditors 


the dedication becomes invalid and can be revoked by l 


the settlor and the trustees 


In dealing with the question whether an endow- . 


ment is real or nominal, the manner in which the pro- 
perties which are purported to be dedicated are held 
and enjoyed is the most important point for con- 
sideration. C' Karmura Depi-v. NARENDRA -NATH 
Cuvoxsesorty, 44 O. L. J. 532, A L R. 1927 Cal. $44 
‘ ‘917 

Rents and profits, whether assets. See O. P. O 
1908, s. 51 897 


Reopen Ok and Amending.Act (XXX! of 1920), 
Soh. |. See Bezorrio Rarer Aor, 1877, 6. 45 18 
Res judicata. ` 
' Ses O. P. 0, 1908, 5.11 
Execution proceedings. See Droemn  :87 
Execution proceedings. See Exnowrion or 
1006 
Execution proceedings. ? : 
There is no absolute rule of res fudicaía applying 
to exscution procesdi M GovINDASANI Niue 
v. PanuwaL Rasa, 25 L. W. 108; (1987) M. W. N.5$; 
36M. L. T. 30; A LR. 1937-Mad. 3T 
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Res Jud Igata— coneld. 


: Issus decided during trial, whether.can. be 
re-agitated in execution 

An sus which was raised and decidod at the trial 
of a case before the passing of the decree, cannot be 
Te-agitated in proceedings relating to the execution of 
the decret O u Lar v Buxumaw,, 3 0. W.N. 771; 
A. 1. R. 1928 Oudh 613; 13 0. 1$. J 81% 211 
— —— Omission to resist plaintiffs right to sus 

alone—Rıght to sue, whether becomes res judicata 

—Erroneous decision of law, whether can operate 

as res judicata. e 

Where in a suit bya co-sharer for rent for a par- 
ticnlar year, the defendant omite to plead that the 
plaintiff is not entitled to sus alone without imp 
the other cosharers also, and the suit is decreed 
the plaintiffs right to sus becomes res judicata and 
the tenant cannot resist a suit for rent for a subse- 
quant on the ground that tho plaintiff alone has 
no right to sue. è 

An erroneous decision on a question of law may 
operate as res judicata A Riaza Raw v, Narain Das, 
L. R 84.77 Rev.; A.I R 1927 AlL 206 528 
—— uü based on tille by inherttance—Con- 

ditionat decree—Condition not satisfied within time 

—Fresh sutt on same title—Res judicata. 
A person sued for his share of certain property as 
heir and the cass being referred to arbitration he 
~dtained a dearee subject to tho payment of a certain 
sum of money. He failed to execute the deoree 
within time and inantuted a fresh suit : 

Held, that a fresh suit on the same title was barred 
by res yudicata. O HADI HASAN Kuan Kazu HUSATN, 
$0 W.N. 287 Sup; A LR 1627 Oudh 60 478 
Restriction of gla Offenders (Punjab) 

Aot (V 0f.1918), ss. 7, 16—Rüjes thereu — 

Confinement, local limits of. 

A person can only be restricted under the Restrio- 
tion of Habitual Offenders (Punjab) Act to the area of 
the village or such larger area as the Oourt may fix 
and it is not competent to the Magistrate to, confine 
such a person to his house between specified hours. L 
MygAMMAD v. Eweszon, 28 Or. L. J 178, A. 1 R. 1927 
Lsh 184 A 608 
Revenue Courts. See O P. O, 1908, 6.11 299 
Review-—Inherent power of Court. See O.P O, 

1908, 5 151 954 
Review filed. after, Aling of appeal—Right 





of Oourt to decide review. See APPEAL 271 
Revision—Order dismissing. complaint- Interference 
by High Court See On P. O., 1888, s. 247 326. 


River—Narigable river, what is—Navigabihty jor 
portion of year, whether sufficient. ~ 
order thata river may be termed navigable, it 
must he navigable th hout the year Jt is not 
enough if itis navigable during a substantial portion 
of the year. 

The real test of navigability is that ordinary boats 
which gonerally ply in the river muat be able to ply 
all the year round The fact that flat-battomed 
pleasure-boats carrying one or two may be 
able to go up and down the river throughout the 
year would not be sufficient to make the river navi- 
gable in the sense in which the term is legally used 
inasmuch as such boats can ply even when-the water 
is very low e 

The river Kaveri in the neighbourhood of Komara- 

yam in the Salem District 1 not navigable M 
Secretary or Stars FOR INDIA v, Bata VENKATARAMA 
Onerry, SEM L J.15; (1027) M, W. N.57, A. 1 R. 
1027 Mad. 272 : ] 637 
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Riwad-l-am—Presumpiton \ cgirectness — Riwaj-i- 

am of Montgomery Disirici* e * 

A presumpion of correctness attaghes to entries 
relating to custom in the Riway1-am dnd where there 
is nothing to rebut that presumption the enirnés 
should be given effect to.* © 

The value of the Riwayi-am of Montgomery Dis- 


trict discussed. L Czawa v. “Anup, 8 Lah. 144; A. 
J- R. 1837 Lah. 143 692 
, value of See Evipxxca 945 





Rubkar, evidentiary value of. Ses BENGAL LAND 
Revenvs SETTLEMENT REGULATION, 1822 726 
Rules ander wrong pera of law, validity of See 
O. P. 0., 1908, 8 11 148 
Sale of goods. See CONTRACT . 


Search llat—List of property on segrch not proved— 
Proof of contents of list ahende— endi of search. 
The mere factthat the inhabitants of.the locality 

whose signatures appear on the list prepared by the 

Police at the time 2 the search have not been ex- 

amined in the case does not render tho search itself 

illegal Ifthe list cannot be proved the contents of 
the list can be proved by other evidence. L Bacuna 

v. Exrnzog, 28 Or L. J. 17, A. L,R. 1927 Lah. 149 


49 
Set-off. Ses O P O,1908, O. VII, x. 8. 
Settlement map—Khasra—Conjlret between, as .to 
area of field—Map, reliability of. 

The Settlement map in respect of the arenofa feld 
is the original record of which the entry in the khasra 
is a copy in a different notation and in case of con- 
flict between these two as area the map is 
more reliable than the k N LaHiRAM t. 
GURMUXHRAO 628 
Shamllat land—Occupancy tenants, rights of— 

Proprietors’ right to partition or enclose such lands. 

Tenants having rights of occupancy are entitled to 
rights of pasturage for their agricultural cattle, of 
removal of grass for such cattle and of fuel for their 


‘ordinary use from the. unenolosed and unreclaimed 


portion of the village common land. The proprie- 
tors, however, can, partition and enclose the common . 
land provided they leave a sufficient area for the 
exercise of such rights L Aso v. BIsHEN Binan, 9 
Lah. L.,J. 1; A. I R,1927 Lah. 130 818 


Shipments, contracts by, nature of. 

A contract-for the sale of five cases to ERE d 
in July, August and September provided that, ity 
any one month one package be shipped in excess o 
that month's instalments the byyers agreed to accept 
such one package so shipped in excess as aforesaid 
along with the instalment ofthat month Tho eellers 
tendered two cases of the August shipment and three 
of the September shipment. . 

Held, that each shipment must be treated as a 
separate contract and the,defendants cannot bo called 
upon to accept more than two cases of September ship- 
ment C Mgzénza: KANYALAL v. DUROA Sanai BULDEODAS, 
440 L J 361: 54 O 97, A I R 1927 Cal 291 244 
Sind Enoumbered Estates Act (XX of 1896), 

g. 10. See OR P.O, 1888, a. 491 e 9306 
Bir land. Sce AGRA TENANCY Act, 1001, s 191. 528° 


Sonthal Pargannas Justioe Regulation (V of 
1893), & 4 (1) (ID. (pai. P C (Act Y of 
1898), s. 4$9—Sonihal ParBannas—yAcqutttal by 
Magistrate—-Rerision—Commissroner, whether can 
set aside acquittal—Li19h Court, inter ftrence by 
By virtue of the provisions of ay 4 (1) @1) (b) of the 

Sonthal Pargannas Justice Regisetiongihe Cemmis- 

sioner of the Bhagelpur Dwision. can sxercige the 

*. 
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Bonthal Sce aus Regulation —oonold. 
powers of & High Got qnn s. 439 of the Gr. P. 

, and qan sepasideanorder of acquittal passed by 
a Magistrate, In sucha case the jurisdiction of the 
Patua High Oourt is *xolfded and it cannot revise 
any order passed by the’ Commissioner. Pat ANWAR 
ALI v. OHAIRMAN, Dobar MUNIOIPALIUTT, (1926) Pat. 
267; A. I. R. 1926 Pat. 449; 28 Cr. L J. 80:6 Pat. 83; 
8P.L T. 271 112 


Speolflo Performance—Coniraet by guardian on 
"bahal E pa performance d RONDE 


Mutual : 

A contract entered into by the i of &n 
iofant for ae usps of immoveable property can- 
not be specifically enforced at the option of the latter. 
L Marra v, Moma®uan Saart, 8 Lah. 318 ` 684 


Specific Rellef Act (1 of 1877), 8. 9 —Possession— 
Suit on possessory title. after siz months of dispos- 
session, maintainability of. g 


A person who has been ousted by a trespasser from . 
jus eee a OE Jata ipa Ja property to which He. Gir hoT tha an at tie Tonie Di E a 


had merely a posseesory title, is not debarred from 
bringing a suit for ejectment on the basis of his 
ry title even after the lapse of sir months 
m the date of dispossession. A HBAxDAYAL v 
BagAswaTI 25 A. L J. 281; 49 A. 101 568 


— 88.12, 21 lilius. 3— Promise to advance or 
M money, whether avec rem enforceable— 
ontract mortgage immo property, speci 
performance of—-Transfer of Property Act cae 
1882), #8. 58, (a), 100—Agreement to make advances 
to Company on security of moveable and immoveable 
property—Agreement y carried out— Liquidation 
of Company—Party making advances, whether 
secured creditor or charge-holder—Mortg of 
assets, priority of—Oompantes Act (VII of 1918), 
$. 109—Mortgage or charge by Company, meaning of. 


Although it is settled in the Law of England that 


8 promise to advance money in loan cannot sustain a 
suit for specific performance and the converse propom- 
tion that a promise to borrow money is not susceptible 
of specific performance is equally not open to doubt 
yet specifo parformancs of a contract to transfer im- 
moveable property by way of mortgage may be 
under cl (c) of a 12 of the Speoiflo Relief Act, 1877, 
whire the circumstances mako it abundantly clear, that 
port mee by way of damages will not be an adequate 


A person who advances money under an ment 
entitling him to a charge over the moveables ‘and 
containing & promise to execute a mortgage in 
of the imméveables 4n respect of sums advanced, is 
entitled to a charge over the sale-proceeds of the pro- 
perties of the Company in the event of its liquidation 


to the extent of the amounts advanced by him but “and 


will not be entitled to priority over mprigagees of 


, 5; the sassts of the Oompany.: 


The provisions of s 100of the Companies Act, 
relating toa mortgage or charge created by s Oom- 
pang de not apply tos charge arising by oparation of 
ang not by e contracé O HUEMIOHAND KASLIWAL 


v. PIONHAZ Mrs Tro., 3 O. W. N. 315 Sup. A. I R. 
1927 Oudh 55 .. 483 
—— 8. 42. See P. Og 1908, 5 93 1045 
——————8. 45. See Incoga Tax Act, 1082, 8. 98 sto 


. , 221 


——7H 8. $5 —Mafylamus, writ of, to isrue— 
Madras Mungeipal Act (IV of 1919), ss 55 (f) 
mules for ) TT. 4 to 6—Pre- 

* . s 
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8peoiflo Reilef Act—contd. »" 

2 e 

vision in s. 55 for holding election in A or 
September, whether directory or por fais cadi 
ment, power of, to direct elections after September— 
R.6, scope of—Power, whether confined io fixing 


oniy one date—R. 6, F of, w can be 
wpenaed ith — Tree rt Asther 
obligatory in all a —Government o Taha Ad, 


1919, (9 & 10 Geo. V, o. 101)/s& 46, 4 EDEN. 

and Amending Act (XX XI of 1920), Sch. T 

Olauses Act (X of 1897), s. 81—Notification—Pre- 

sumpiton asto validiy—Notification by ordeg of 

Government, whether can be treated as one by Gover- 

nor acting with Ministers —Evidencs Act (I of 1872), 

s 78— Proof of Government notification 

The direction contained in a. via of the Madras 
Oity Municipal Act that in oases of vacancies arising 
by effiux of time in the office of Divisional Councillor, 
the Commissioner should fix a date for election in 
the months of August and Septembar is merely 
directory and not mandatory. [tren if the direction 
oan be regarded as mandatory, it would only in- 


date is limited to the months of August and Septem- 
ber The power of the Governor-in-Council under 
the rules to fix fresh dates for the holding of an 
election is not affected thereby. 

The power of the Governor-in-Oouncil to fix a date 
for election under r 5 of the Rules for the conduct c^ 


elections under the Act is not confined to the sole 


naking êng) ot the decision of the Commissioner or 
Ohief Judge, Small Oguse Oourt, being given within 
3 daysofthe date tixedforan election It provides 
for the exercise of the power reco, to exist in 
the Governor-in-Oouncil on any ane of the occasions 
on which such exercise may become necessary. 
Therefore, underr.5 of the Rules, it iscompetent to 
the Governor-in-Oouncil to issue a notification ‘fixing 
fresh dates from time to time as often as occasion 16 
quires, dispensing in special cases with the procedure 
laid down m rr 2,35 and 4 relating to fresh nomine- 
tions 

Rlue 6, however, which requires 3 days’ notice 
being given of all elections cannot 80 
with and must be observed in all cases 

Rule 6 clearly contemplates the date of the election 
being fixed at the time when the Schedule of candi- 
dates ıs published, and the clear and indisputable 
object of the rule is to give notice of the date of 
the election and the names and other details with 
regard to the candidates for the election, 

A notification for the holdmg of an election without 
tha 3 deys’ interval contemplated by r. 6 is illegal 
and ineffective. 

There w no warrant for the Legislature having in- 
tended any distination between the substantive rights 
rocedure as indicated in rr. 2, 3and 4. The 
word ‘repeat’ in r. 5 clearly indicates that where 
rr 2to4 are dispensed with, the entire process of 
nominations, etc., need not be gone through again 
and that the eleetion may be held taking it up at the 

intat which its further progress became checked. 
E such a case, however, the procese indicated in r.1 
need not be repeated. The scheme indicated, in r.6 
is only to proceed from the stage at which r. 2 com- 
mences, namely, the stage of Pepe ince et candi- 
dates with regard to the particular election and then 
prooeed, with the further provision that even this 
step might be dispensed with by apecial order. 

y virtue ofr. b unless. the GoVernor-in-Oouncil 
should by special order otherwise direot, the pro« 
" e 4 


Ld 
e 


Eg 


— oe 


* Vol: 99) 
8peolfio Rellof Act—coneld. 


cedure preseriDed in rr. 9, 3 and 4 should be re- 
Ie The burden of establi that there has 
een direction to the contrary by properly con- 
stituted authority is on the n who claims exemp- 
tlon from the normal operation of the provisions of 
T. b. . e b 
The reference to the "Governorfin-Ootfncil" in the 
Madras Oity Municipal Act cannét, in consonance, 
with “the general mente regarded as anything 
other than a reference to the Executive Government. 
After the Government of Indis Act of 1919, when the 
wholefubject of Local Self-Government has become 
transferred from the Governor-in-Conncil to the 
Governer with the Ministers, the expression "Go- 
vernor-in-Oouncil' in the Act should by virtue of the 
rovisions of Act XX XI of 1920 now be read as the 
aka acting with Ministers as provided in s. 46 
of the Government of Indis Act, 1919. 


According to the provisions contained in al. 1 of, 


6.49 of the Government of India Act of 1919 1t. is 
only when an order or proceeding is authenticated in 
the manner referred to, that theorder or proceeding 
cannot be called into questionin a Court of Law. 

Section 78 (1) of the Kvidence Act applies only to 
proof of documents, or, in other words, it is only a 
provision for the notification being JIWA by the 
production of a copy of the Gaxette and cannot prove 
that the authority promulgating a notification was 
» Governor with the Ministers when the notification 

not purport to say so. 

‘When certain powers are given by Statute to the 
Governor acting with Ministers one of two 
things must be clearly established either that the 
wer whe as a matte: of fact exercised only by the 
overnor with the Ministers, or else that the power 
is notified as having beon so exercised as to make ıt 
incapable of being called into question. 

Rule 5 contemplates not merely the fixing of a date 
butalso the exercise of an important judgment with 
regard to oe with ri. 2, 3 and4 and the 
requirement of tho rale that the dispensiog with shall 
be by tho special order of the Governor with the 
Ministers must be strictly carried out It 19 not n 
power that can be delegated or thatcan be exercised 
underany departmen rules by any persons other 
than the persons constituted as the proper authority. 


An order, therefore. purporting to be issued by the 
order ofthe Government, Ministry of Local Self- 
Government cannot be treated as one issued under 
the authority of the Governor-in-(Council acting with 
oe and is, therefore, not in accordance with 
aw. 

The right to nominate a candidate is undoubtedly 
part of the franchise anda denial of that right does 
constitute & denial of the franchise Where that 
night is denied, a remedy by suit after the election 1s 
held, cannot be regarded as an adequate remedy. 

Although by 8. 50 of the Specific Relief Act the 
writ of mandamus has been abolished, s 45 has 
codified the Jaw with theretoand the High, 
Court has power under section to issue orders 
against public officers for enforcement of public 
duties. M FRAMBARA NAIOKER v. COMMISBIONER OF THE 
Mapzas Cogbozariox, (1826) M. W. N. 842; A. I. R. 1917 
Mad. 28 , e * 18 


Stamp Aot (lH of 1899), ss. 3, 19, 35. Ses 
NEGOTLABLS IusTRUAANTS Aor, 1881, s. 82 489 


sk 4 (1), Art. 27—' Debenture', meaning ofe 
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- hold the same according 


. be held to be good till the Pnvy Council u 


:language of the Legislature requires. 
1 L. 


e ¢ * 
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Trust deed for securing dibeniure stock, nature of 
* —Debenture certificate, proper stamp Igviable on. 

In order to secure payment of the debenture stock ° 
a Club ‘conveyed, asaignede ande transferred’ to the 
debenture trustees all the property of theeOlub to 
to the ts and interests 
therein respectively of the members of the Olub. 
Certificates of debenture stock ware issued to the 
subscribers which stated the names of the stock- 
holders and the amount of stock held by them, and 
referred to the fact that the stock was constituted 
and secured by the trust deed: 

. Held, (1) that the certiflontes were not ‘debentures’ 
within the meaning of Art. 27 of the Stamp Aot, but 
were instruments employed for completing the trust 
deed under which the assets of the dhah were mort- 

das security for the debenture stock, and that, 
Shereforo, they were liable to be stamped not as de- 
bentures, under Art. 27, but with a duty of He. 1 
under s. 4 (1) of the Stamp Act. i 

A debenture isa t which either creates a 
debt or acknowledges it. 

On the subject of debentures Indian Legislation 
follows very English precedenta and Ringlish 
decisions are, re, of great value in determin- 
ing questions relating to them. R In re Raxaoox 
Gruxnan OLus,4 R. 456; A LR 1927 Rang. 37 315 
————— 8. 62. Ses Or P O, 1898, ss. 435, 562 598 
Stare decisis—Dectstons of a Hench, authority of. 

A decision of a Bench on a point of law shold 
ta it 
or takes a view opposed to it ora Full Bench over-- 
rules it M MATHONKANDI KANNAN 9 THAYYIL Paxxurrt 
AvvULLA Hasr, 52 M. I. J. 1; - 1927 M.W. N. 5, 25 L, 
W. 61; 38 M. L. T.156; A, LR. 1927. Mad. 288; 50 M. 
403 677 
Statutes, construction of. 

Per Ramesam, J.—AÀn enactment of a character 
which deprives the subject of his right to resort to 
the ordinary Civil Courts of Justice for relief in 
certoin cases ought to be construed strictly and the 
Court should not extend its operation further than the - 
M VAIDYANATHA 


IYER v YoGAMBAL AMMAL, 5 L. J. 695, A.L R. 
1927 Mad 140, 25 L. W. 660 452 
——— Rule of interpretation 

The rule of interpretation to be applied in thé 
construction of different portions of a 
every attempt shall be made to avoid inconsistency in 
tho meaning of the Act N ATMARAM v. GANPATI, 28 
NL R 20, A. L R. 1927 Nag, 132 635 
Subrogation. See O. P. O., 1888, O. XXI RR. 99, 

.102 . . 209 
8ucoesslon Act (XXXI 011925), 8. 39. See WiLI, 

775 
Succession Certificate Act (VII of 1889), s, 4— 

Suit by one gf several heirs of deceased creditor to 

recover debt due to deceased, matntainability of— 

Succession certificate, necesstly of. 

A suit by the heir of a deceased creditor to er 
a debt due to the deceased is mamtainable cr du 
a succession certificate buta decrees ought not & be 
passed in such a suit without the, producfian of a 
succession certificate . 
` Where one of several heirs of 8 deceased person 
obtains a succession Certificat to collect the whole 
ofa debt due to the deceased, he is entit A to ohtsi 
a decree in respect of the wholg debt M B, A, 
CHINNA kMA2ACAYAR v. AYYA NACHRiLSQ1020, M. WON, 
627 . e R218 
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Surety e m Ses O.P. O7 1908,.0. 
XXXVIIL ao .* , . 820 
Tenanoy-£Trausfer—Bequest, whether transfer, . 
A Bequest of a tenancy cannot be regarded as & 
transfer of it. G Nata Roy. OHOWDHURY v. 
Baroy poe Dupavan, 44 O. L, J. 587; A.L R. 1037 
“Gal 23 . 910 


Tort—Conspirasy—Liability of each conspirator for 
net dons by the others— Legal repressntatice of, tort- 


pen liability of. $ 

a conspi to-commita-tort eech. of the aon- 
spitators will be hable for the entire damages jointly 
“and severally with the others irrespective of the 


question whether-the tort. was actually committed by 
himself or bythe other conspirators. 

The legal nepresentatives of a tort-feaBor are not 
liable for damages for the tort unless it is shown that 
thay benefited by it: N:-BAHORAN v. OnANDANDHaR, A. 
LR. 1927 Nag. 133 -399 


Trade mark—Infringement of right,  prinoinles 
relating ko gard pr od. of designs, whether come 
pite defence—Likelt of decévring unwary pur- 
ohgsers, effect of—Actyal tion, whether neces- 


sary. 
Dinsimila ty of rival, marks cannot be relied, upon 
Ba comple ce, to a guit. for infringement , of 
trade mark. The question ther there, has. been -an 
intri ent of trade mark or not dependi upon the 
‘question how far, the defendant's e mark bears 
wach a resemblance fo that of the plaintiff as to be cal- 
culated to lead incautious purchasers. The parson 
to whom Oourt must look to is the ultimate pur- 
` phaser, who in.countries, like Burma is not, as a rule, 
educated or critical, If a defendant's device is, so de- 
signed os toadmitof a reasonable probability that 
such a purchaser will be misled into thinking thas it 
is the plaintiffs mark there has been an infringement. 
Actual deception of any particular person need not 
necessarily be proved What the law requires is that 
the Ooyrt should be satisfied that. an unscrupulous 
retailer would be able to folst tha, defendant's goods 
upon ignorant purchasers., R: Sasu Bros & Oo., n. 
23 


` e. Anup IBRAHIM Bros, 4 R. 401 


Mode of aoquisition of right to.trade mark 
in India—User— Passing Ke um i aha of 
trade mark, what constitutes —Dimalarity, tesis. of— 

© Ruidence.as to simuartty—Colourable variation, 

‘what amounts to—Preoedents, valus of —Damages for 

infringement, measure of. : 

No man has e right-+to pass off his goods, by adop- 
tida of similar devices, as the goods of another. 

In &cpuntry like India, where there is no. Statute 
for registering trade marks, a right to a trade mark 
is acquired by user. 

Similarity of designs is a matter for the Court to 
decide and opinion of witnesses on the point cannot 
be admitted. in evidence. m 





Every case of pasamg off must be decided on its’ 


own circumstances and no decision can be more than 

a guide as to the general principles to be applied 
o general rule can be laid down as to what is or 
“a ffot a mera colourg&ble variation. All which can-be 
dore is aseagaln in every case as. it occurs whe- 
ther there is su “resemblances as: to deceive 6 pur- 
cheser. using ordinfiry cautfon The standards differ and. 
education js one of the factors. The inability of the 
ordinary DabBo qu Tada to read is & factor to be 

takerf inte consi tion 
In determininÉ. whether the right toa trade mark 
has been infringedegotua] physical resemblance of 
T . j " 
e 


F INDIAN. GABS. > 


"Burmese market 


Trade mark—oonid- i 


e 
two .marka.ja not the sola question tdr. consideration. 
ifthe ds.of a. manufacturer, from the marke or 
devioe.ha has used, have become known in the market 
by a. particular name the. adoption by a rival trader 

Any mark which. will couse his. goods. to bear ihe ' 
game name in the market may ie as*much en in- 


. vasion of rfght.of.that rival.as -tha actual copy of 
a une 


d casei how damage b d 

The, question as to, how mare.to be ascesse 
in &case'of lufringement.of trade:mark is not: free 
from difflenlty. Tho profita made-by the.defendants . 
cannot al Be,  -ttue-arlterion of. damacefaward- 
able toa “pinta .A' Bwaprsgt Miua Co, Lr, ^ 

Bowsay v.Juoot LAL.KAMLAPAT, 24.4.0, J. 075;4. L 

R: 199% AU. 8]; 4& A: 02 $ 358 

Passing off of, goods, principles relating to— 
User, indi Mg BA sasa ‘ete „what consituica— 

. Aatual deception, whether necespary—Infringcment 
of mark, testa af—Use of mark with other symbols 
—IAjunction, form of. ; 

-No-man ia entitled-to represent his goods ee being 

the goods of another man; and :no man is permitted 





, to uss any mark, sign.or symbol, device or other 


means whereby, without.making a direct false repre- 
,sentation. to a purchaser who purchases fiom 
hon; hs enables. such: purchaser. to tell a lie, or to 


make a -falss reprosentation. to somebody else who is- - 


the ultimate customer: f 

If the goods of a manufacturer have from the m, 
or device he has used become known in the may~—~- 
by a particular name the adoption by a rival tue 
nag mark which will asuse,his goods to bear , 
same namo in the market may be as much o violati 
pi rights of :that rival as the actual copy of his 

oe. 

The faot that no oonorete case of deception is prov- 
ed is immaterial 

_If no proot of deception by. such misrepresentation 
can be proved, it is sufficient to, prove the probability 
of such deception, and the ‘Court will readily infer 
such probability ifit be shown that the defendant's 
oonduct 5 astuated by,an intention to deceive 

‘Itda the probable effect upon the ultimate customer, 
the lowest. buyer om the soale’ which-must be most 
ce aie like India dt- is the. pictorial 

Mma try] like, In teis ihe. »IrBem- 
lanes whioh copfiges mere. than anything else. Jf 
one trader adapts ¢he,.same, symbol-ga another, ewen 
it he mu]tiplieethe number ofthe sym bals ss. long 
as he does, not | nality hem behest tion of another 
different symbol or symbols, he is bound to confuse. 
The writing on the Iahe] mafjters not at all to country 


pegple. i : 
plaintiffs. were. traders in matches with three, 
two and one, Biar, marks. The defendants began.to 
eet up a, rival tiade in matches using. a five star 
mark The plaintiffs had put more than 20C0 ting 
eneh containing a very large number af: boxes, in:tbe 
xfore the defendants began to com- 
peta with. them . Jn e/suit by the plaintiffs for an 
junction against the defendants reskraining them 
"usi he- fice star mark on their match borea: 
Held (1), that the voluma cf the plaintfffs' trade was 
Sufüeient to constitute legal usere of, their trade 


mark; i 
(2) that the plaintiffs, though they ‘could not claim 
a right tothe exolusive. user ofa star orstais how. 
soever they may be combined of employed with con. 
tiguous symbols,- wore"entitled tg protection agains, 
. 


a 
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' NoL o9) ° 
Trade mark—céntld. 


‘ * 
* {hfringement wr pasang off of their’ labels in guit and 
-algo in regard to any label which may carry with it 
the generic name starin any language used in the 
country, R Swzpisu Maros Co. v. ADAMJRE Hisn 
Dawoop & Co. Lp, 4 R. 381, A: L R. 1077 Hang. 49 
z . 727 


. 
Transfer certifloate—Kvidenct of ag® of pupil. See 
EvIDENGE Acrt, 13272, 8. 35 rro * 307 


Transfer of Property Act (1V-0f 1882), 88. 2 (d), 
43— Provincial Insolvency Act (III of 1907), 2.16 
—Mindu father, adjudication of “as insolveni+Vest- 
ing order, absence of—Sale by Official. Recerrer— 
Suit by son to set aride sale— Subsequent resting order 
with retrospective effect—Sale, validity of Official 
Receiver, whether agent.of Cow t—Ratification— Sale. 
by Official Reoeiver, whether transfer by act of 
parties. ` 
Onansppliestion: by wHindu father to be adju- 

dicated an insolvent, the District Judge passed the 

order, ‘tranaferred to the Ocal Receiver fcr'dis- 
posal.” ‘Iho Official Receiver pee an ordér of 
adjudication and proceeded to sell the joint property 
ofthe insolvent and his son and a sale-deed was 
duly executed. The son thereupon brought a suit: to 

have it declared that his ehare in the property did 

not pasa by the eale and to recover. pceeesaron of it. 

z an Official Receiver then realising that no order 
TNR been passed by the Court vesting the 1nsolvent's 

property in him applied for and obtained a vesting 
order with retrospective effeot from the date of'ad- 
judication: 

Heid, W thatthe Official Receiver to whom the 
ætıtion for adjudication was transferred. posal 
y the District’ Judge under the provi, , /ot the 

Provincial Insolvency Act could not be tald to be 
an agent of the Ccurt within, the meaning of'th 

Contract Act zo as to enable the Court to ratify 4?” 

unauthotised sale’ by Him of the insolvent's pro uM 

'0 (3) (Krishnan, J 

Offivial'Receiver acling under the provisions ofthe 
Ficus ana aper ed Act is not & transfer of pro- 
perty by opeiatibn of law or by, or in execution of, a 
decree or order of a Court df competent jurisdictio 
within the meaning’ of 8:3 (d)of. the Transfer o 
Property Act and, therefore, by virtneof's. 438 of the 
Act the effect of the vesting order, subse- 
quently was to validate the antecedent sale; 

(3) that the conditional’ power ofthe falher under 
the Hindu Law to dispose of His son's interest in 
joint family property vested inthe Official Receiver, 
and in thea ce of proof of the father's debts hav- | 
ing been contracted for any illegàlor immoral pur- 
pose, the Official Receiver'a sale was binding upon 
the son. 

Per Krishnan, J.—A sale by an Ofcial iver 
of thé inBolvent's property is a transfer by order. of 
a Court of competent jurisdjction within the meaning 
of's. 2 (d) of the Trariafer of Property Act, and the 
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Tran Sor of Property dot € * 

4 : 
ties” as any, transfer. by sa Private’ individual. M 
Basaya BANKARAM v. OAHRPATI NARASI- 
MULU,51M L.J 529. A I R.1927 Made 1,37 b. 
128; 38 M. L. T. 92; 50 M. 135 . 8° 


— — 88. 3, 6 (c), 130—Agreement do sell— 
Hquitable interest of purchasti — Mesne profitsa— 
Transfer by vendor with consent of purchaser, 
validity of—Actionalle claim—Azngnment tn 
writing. p 
A agreed to sell his property to B in 1917 but nó 

registered deed of sale was executed, In 1020, 4, with 

the consent of B, sold the propeity to C with the 
right to mesne profitas from 1918. ln asuit by C for 
recovery of mesne profits. 

Held, that in absence of 


ag ami ant in 


writing from B, O could not &cquire.a valid right to 


the ient end profits which had accrued before the 
date of the inasmuch as it was an actionable 
claim within the meaning of s 3 of the Transfer of 
Property Act. RJorxr UNITED HINDU Fax or K. 
V. v. P. LP. K. R M. K. Cgxrrsan Figu, 6 Bur. L, J. 
178; A. L R. 1927 Rang. 39 736 
8.10. See CoONBTRUCTION Oy DECRER 


8. 41—Transfer by ostensible owner— Rcason- 
able care-and quoc faith—Durden 
second— Mized question of law and fact. 

A person seeking the protection of the provisions 
of'& 4Iof the Transfer of Property Act must show 
that his transferor was the ostenmible owner of the 
property, that he himself acted with reasonable care 
and-that he also acted in good faith. 

The decision of the neta whether reasonable care’ 
bas or has not been:taken inenth a case ise mixed 
question oflaw. and fact and can be discussed'in 
second 8 butitisa question of & kind in which 
ihe secon Arpe Ocurt will be reluctant to inter- 
dero with the decision of the lower Court unless very 

ng. grounds are made out. 

A person taking a transfer from a Hindu widow 
*ithout making.any inquiries as to the interest of the 
witiow in the property cannot be said to have acted 
with reasonable care merely becnure he finds that the 
widow is shown‘in the revenue papers aa owner of the 
Prop H transferred. A PurrU Lar v. Raw Sings, A. 


All, 158 
— 8. 43. See TRANBFRR oF 
ss. 2 (d), 43 8a 
8. 51. Ses Coxreacr Act, 1872, 5, 73 313 
——— 8, b2—Lis pendens—Suit to have main- 
tenance charged on property, nature of 
A sut for maintenance with a prayer to have the 
maintenance cherged upon i 
mentioned. in the. plaint is not a suit, in which. an 
right. toirhmoveable property is directly and speci- 
fieally in question within the meaning of a. 59 o the 
Transfer of Property Act. M Orricrr oy 
CUDDATAH v. Katawa BUBBAMAA, A. 1 B. 1927 Mad 403 
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1 
Propgery Aor, 1888, 





coitainspecifled properties, © 


provisions of the Act dre, therefore, inapplicable to 
such 8 transfer. f Y ; i ds 
Per Venkatasubba Rao, J.—The expression “by 
act of parties" in s. 2 (dyof the Transfer of Property 
Act conngles that the scopo'of the Actis limited to 
voluntary transfers as distingufehed from transfers 
bv operaticn®eof Jaw. When the property of an in- 
solvent tests in a aed ae in insolvency, theraia a 
transfer by operation oflgw hut when the Receiver 





8. 53-—Colowrable transaction, efecte oy. e ° 
Proceeding to set amde transaction, whether * 

&eceseat y- f ? . i á 

A colourable transacticn which waves alf tha bener, 
ficial interest in the property pugported to te trans- 
ferred in the transferor Is void and of no efect and 
no proceedings need te instituted to se&itasíde, MO ^ 
Krovi Bursa Rao v. DHULIPALA NjnísnmgAv, I= ML 

" A 





transfers the pror erty to an allenee, the nliepation is T. 105 Í a 4 
& voluntary iramiler and i» as muleh an "dct of pare 8. BB—Sale, whether*bogRs of otherioigg a 
e *. e x ^ 


* -x oom c og š A 
* : x : . Mn ee: 


iia 


Transfer of Broperfy Acttecntd. © œ 


p. > 
Test—Sale to "eredëor partly for prior dii No 

intention to “pam” ih sob, effect of—Undue 

preference-* 8. 52, applicability of. à 
. in gas to whether & sale is bogus or 
otherwise, the crucial,test ja to find out the real inten- 
tion of parties. `, > 

The mére fact thatthe vendes who isa near relation 
ofthe vendor, was one 'of the creditors of the vendor 


e e 


aod a portion of the consideration for the sale was 8 - 


previous debt due i viu vendor.does not preclude 
the gale from being a one. v 
Undue preference of & oreditor does not fall within 
8.53 of the Transfer of Property Act. N BHIKABILAL 
> RAMADIN a te 774 
——— 8. 53—Transfer in fraud of creditore— 
Payment of d of consideration, effect of— 
Discharge by transferes, of un debts of 
transferor—Sale sei HUM of transferee to 
cha or amounts parid—Equity. Vue 
Fick a creditor, may know that his debtor is 
jn embarrassed carcumstances and that there aro other 
creditora who are preeping for, the payment of their 
debts, if be is diligent ! enough in securing from the 
debtor & sale ore mortgage in consideration of the 
debt due to him ad an vency does is bises 
within three months, such a transaction canno 
held to be bad under s453 ofthe Transfer of Property 
Act. It is voidable only when both the transferee and 
the transferor intend fo defraud; defeat or delay credi- 
tors and the transaction is entered into for that pur- 


poss. f 
A transfer of immoyeable _ Property made with the 
object of defeating, defrauding or delaying oreditors 
is voidable even though the transferee paid a portion 
of the consideration recited in the deed of transfer. 
^ Where a purchaser, knowing well that the object of 
the vendor inthe transaction isto defeat a creditor, 
obtains from him a shle of cartain immoveable pro- 
perties and pays only a small portion of the consider- 
ation by discharging isome unsecured debts due b 
the vendor, and the sale is set aside under a 5 
Transfer of Property Aot, it would be against all 


rinciplea of equity o allow the purchaser a charge’ 


NYAM VIBWANATHAÀ 
927) M. W.N. 
709 


r the amounta paid by him. M 
Rappr y. GALIRAJA Venkata REDDI, 
1:25 L. W. 233; A. L| E. 1927 Mad. 278 





* e 58 (a). [Bee Brwmorrio Raum Aor, 1877, 
ga. 12, 21 x 483 
pen ord ded bds remi 
4 ion-—Rig a 

dud ortgageo in possession of land does not com. 
mit waste by cutting down trees planted by him on 
land” unless his actis destructive or 
property. B BOR DEI 

BANDO . BUBHAJI BRANDGIRE, 28 Bom. L. R. ; 
50 B. 093; A. LR. 1056 Bom. 595 400 





—— —— $9. 76 3—Usufrucdt *mortgagee— 
Refusal to SU erage Tender mortgagor— 
Amount tendered less than that y due, effect 


and ‘notices, under s. 88, whether 


è of—be z 
* A for account—ortgages, duty of. 
a mogtgegoe in possession refuses to give any 
accounts and to siae what the amount due from the 
mortgagor is, a tander by the m T, even if it 


e less'than the amount actually due, is valid 
ist ore” 88 of the Transfer of Property Act, to de 
e 


PTS WE » : 
*. a B . . - 


P . ' 


. ° INDIAN OASES. . 


s. 56 (4). Ses VANDOR AND PunORASBR 770. 


Transfer of Property Aot—conold. 


The deposit and the notico under s. apts the Transe- 
fer of Property Act must be regard as a clear 
demand for & statement of accounts, with which the 
mortg is bound to comply unders 76 (g) of the 
Act. N RamLAT v. NARAYANRAO, A. I R. 19027 Nn 
x. . 3 
A n 
8. 83—Deppsit, withdrawal of, effect of— 
Redsmptron—Morigages, whether liable for meme 
fts 


pro, 

A mortgagor made a deptait unders 83 of the 
Transfer of Property Act and on the refusal of the 
mortgagee to accept the deposit instituted a -subt tor 
redemption of the mortgage The suit was dismissed 
ona preliminary point and after the diamissal the 
mortgagor withdrew thedepoeit. The decree die- 

i the suit was reversed on appeal and after 
remand the suit was decreed: 

Heid, that the mortgagor having withdrawn the 
deposit was not entitled to claim the benefit of the 
provisions of s, 83 of the Transfer of Property Act and 
the mortgagee was not, therefore, liable tor the mesne 





rofite from the date of the deposit. O Dent Sanat v. . 


ARAYAN Bani, $ O. W. N. 942, A LR. 1927 Oudh 103 








“w 
147 
& 100. Ses Brrorri0 RELIEF Act, 1877, aa. 
13,21 . 483 
8. 130. See Trangrer OF PxoPkzTY Act, 1662, 

ss. 8, 6 (c), 130 735 2 


Transfer of Property (Amendment) Aot (XXVII 
011926), whether retrospective—Interpretation of 
Statutes. 

Held, by the majority (Walsh, A. C. J., and Mu- 
kerjee, J , dissenting).— That the Transfer of Property 
(Amendment) Act ot 1920 is not retrospective in its 
nature soas to apply to documents executed prior to 
its coming into force. 

Per Walsh, A. O. J., and Mukerji, J.— That the 


"Transfer of Property (Amendment) Act of 1926 is re- 


troepeotive in its nature Bo as to apply to documenta 
executed priorto its coming into force and it also 
affects htigants na ing potion who have obtained 
a decree by a Subordinate Gourt before the passing 
of the Act which decrees is still under appeal. 

Per Sulaiman, J.—The preamble is merely á key to 
the construction of a Statute and it cannot control its 
gubstantive provisions, which may be found to extend 
beyond the limits of the preamble. 

The form ofan Actis by no means conclusive; an 
enactment may be declaratory in form but may be 
retrospective in its operation and vice versa. 

Per Dantels, J.—An Act is not retrospective in its 
operation unless an intention to make it so clearly 
ap on its face. This rule does not. apply to ite 

extent to matters of mere procedure, but where s 
Btatute affects vested interests it is not to be construed 
retrospectively except where no other construction is 
admissible. 


Han Act is purely declaratory, that isto iun if 
aw, ` 


it enacts nothing new butmerely the existing 
the ordinary rale of construction is that jt applies 
equally to transactions prior to and subsequent to its 
coming into force. It is, however, necessary to lcok 
at the substance and not merely at the form of the 
Act. An Act may bein form an amending “Act and 
yet when its ope ave. Drona nn are examined it 
may turn out to be merely explanatory. On the other 
hand, an Act may be merely declaratory fn form and 
“yet may make a definite change in the low. 

Where the Legislature inserts a new definition in an 


ad 


i F 4 ki e 
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existing Act the effect of which is to define a term 
previously® undefined, it would ordinarily be held that 
the definition was intended to be retrospective, more 

rticularly when the preamble of the Act inserting 
it declared that it was expedient to explain the law 
but where the new definition has the effect of 1e- 
pealing agpreviously existing and inconsistent defini- 
tion therfin the absence of clear words showing the 
contrary intention the new deffnition*will apply only 
from the date on which the nbw Act came into force 
and all documents executed prior to that date will be 
governed by the definition then ın force 

Per Mukerji, J.—if the meaning of the Legislature 
ja dear itis not open to the Courts to examine the 
previous law or the past history of itin order to find 
out the meaning of the words used. 

Per Boys, J,—It is the universal practice when 
interpreting a new Act, any clause of which gives 
rise to any difficulty to consider the Act whose place 
it takes 

In the absence of anything decisive, it is undesir- 
able to give a retrospective effectto an Act where to 
do so would be to alter the law applicable toa claim 
in litigation ot the tıme when the Act was passed. A 


GigJA NANDAN v. HANUMAN Das, 24 A. LJ. 921, A 1.” 


R. 1927 All. 1,49 A 25 161 


8. 2 —A ttestation— Áct, whether retrospective 
— Acknowledgment of mgnature, whether sufficient — 
Interpretation, of Statutes—Retrospective operation. 


The Transfer of Property (Amendment) Act of 1926 
was passed in order to declnie what the meaning of 
the word “attested” ins 3 of the Transfer of Pro- 
perty Act is and not to alter the law. It only er- 

lains the expression “attested” and that explanation 

to be inserted after the word “mstroment” in 
8.3ofthe Transfer of Property Act. The Act 1s re- 
trospective in its operation and applies also to pend- 


actions. : 
E virtue of the Transfer of Property (Amendment) 
Aot of 1926 an acknowledgment by the executant 
of a mortgage of his signature or mark to the 


document betore the attesting witnesses is sufficient . 


Yor the proper and valid execution of the mortgage 
document and it 15 not necessary that they should 
actually see the executant sign the document. 

In the case of Indian enactments, the marginal 
notes are never the subject of discussion and they 
should not be held to control the olear meaning of 
the section or to show what the section means when 
the section 18 not clear. 

The preamble and the title of an Act should be read 
together. 

gislative enactments have no retrospective effect 
unless explicitly stated tobe so in the enactments 
themselves. E 

Amending Statutes should not be construed as 
having retrospective effect if they affect vested righta. 

Statutes which are declaratory or explanatory are 
to be construed as having retrospective effect as they 
give dn authoritative explanation af the worda, phrases 
or clauses used 1n a Statute, and whenever the Btatute 
has to be applied the explanation also should be 


apphed. 

Ko recital in & rep or amending Statute 
ean render void that which been declared by the 
Courts to have been done rightly under the law. 

Statutes Which affect mere procedure are retros- 

ve in their nature M BALAJI SINGH v. OHAKKA 

ANGAMMA, 61 M, L. J. 641; A, 1. R. 1937 Mad, 85 143 


“KRIBANAJER BHAT v. SADASIYA TAwxER, ?4 L. W. 889, A, 


Trus*—Depont on A tœ be epgid ip minor on 
attaining majority— of goods by'jirm— 
S insolvency of firm— Obeti qye trust, 


whether entitled to charge—Power tå trustee to use 

or invest trust funds as, he pleases, whether. 

A person deposited certain sums of mgney with a 
firm of jewelleis in trust for hig minor son to be paid 
to hım on his attaining majonty. Power was given 
to the firm to use or invest the money as they chose, 
with a liebility to pay interest meanwhile The firm 
purchased with the said trust fund and other sums 
certain jewellery and were subsequently adjudicated 
insolventa and the Official Assignee sold the jewellery 
and realised the price thereof Ina suit by the minor 
cesti que trust to direct the payment of the money in 
the hands of the Official ee. 

Held, that since the plaintiffa fhoneys were used 
for the purchase of the goods, although the plaintiff 
could not say in specie which parti goods were 
bought with his money, he was entitled to a charge 
upon the property purchased or the sale-prooeeds 
thereof for the sums deposited with the firm. 

The mere fact that the trustees in the case had 
power to deal with the property for their own pur- 
pose provided they paid interest did not destroy the 
character of the trust fund in their hands M 


L R. 1927 Mad 219 713 


~—_——. Roman Catholic Church with certain Hindu 
ceremonrale—Chureh, whether part of Roman Church 
—Propertws under management of inhabitants of 
village— Church of Roma, authority of, to spiritual 
and temporal control, 
A Roman Oatholic Ohurch was situated in a Parish 


village, chuidien were being baptised there, confirma. ` 


tions held, marriages solemnised and masses perform- 
ed by the local Roman Oatholio priest who, although 
not & resident of the village, attended on festival 
and other special occasions, But, certain practices 
generally associated with Hindu notions of worship 
were kept up in the Oburch—such as the hold- 
ing of s car festival, letting off fireworks, exhi- 
biting swarupams (images) and keeping of a hundial 
or collection box. The secular manegamant of the 
properties belonging to the Ohurch was, however, in 
the hands of certain families in the village, of Hindu 
origin, and the Parish Priest or any [ocleaiastical Au- 
thority had never interfered with it: 

Held, (1) a the [Sete wka, sacrament? 
were under the spiri control of Roman 
lic p dy iiec ne: 

) that tempo: control of the properti 

belonging to the Church, not having bee XM nb 
surrendeied to the Church of Rome, the said pro- 
perties and the temporal possessions were not under 
the Government of the Oburch of Rome and the 
management of the persons m possession could not 
be interfered with M PIOHAINUTHU v, BaYARIAPPA 
KAYAKDAN 964 


———— Suit to recover trust property—Assertion of 
proprietary title by truses, effect of. . $ 
Assertion of proprietary, title does not disquali- 


dy a trustee from alaming possession of trust pro- 


perty from a trespaseer. A Hag Baral v. SARASWATI, 


35 A. L. J. 381, 49 A. 191 o 568 


Trusts Act (II of 1882), $8, 26 (b), 46, 88, 94— 


Constructive — trust —J ont -lAabilgt: 
trustee For acts of T baene ef ee A 
. . 


r 


e 1 
e 
1138 . oe ° 
"E 4 iT 
Trufts Aot—congld. $ p M 
* 


advantage, effect fj —tentgieiation of irustesship— 
Subsequent renunciation, effect of, on liability for 
rior atts. e : g g 
"Where a trustee allows his co-trustes to, receive 
trast property and faib to*make due enquiry as, to 


the co-trustes's therewith, or. allows. to 


. retain it longer than” the cirgumstencse. of the cass 


reasonably require, he will be liable for the realizations 
‘meade, b lis co-trustee, which are lost to the estate. 
The that all the pecuniary advantage is-gained 
by one of them alone and the other has no} derjved 
any such advantage does not, relieve a trustee from 
ed for the acts of a co-trustee. 
person who has once ,undertaken the,.office of a 
co-trustee either of & direct or of, 
trust cannot escage liability by a mere subsequent 


renunciation. f i ; 
The law in, India allowp-a trustee. to renounce his, 
office only under the conditions mentioned in g. 46 


of the Trosta Act.. l 4 

Per Fawcett, J.—Where trustees appoint one of 
their number to act as.Receiver and manager of the 
trust property and to oolleot the rents, the appoint- 
ment e not, per sæ make the other trustees res 
ponsible for his acts but it makes, the trustee so 
appointed age 

for w. 

ponsible for his 
responsible for 
them, .B.VgANDAYAN. BHAIOBAND'BRAH V. 


he is appointed, and they are res- 
ts so far as, they would have been 
e acts of g& stranger appointed by 

ARSHOTTAM 


MOoTICHAND , 28 Bom. L. R. 1481; A. L R: 1927 
Bom: 75° Best Bhs 763 
Umplire—Court's power to appoint umpire. Bids 


i undue Ihnüerícs, ' Bis Cosrzácr Aor, 1819, s. 18° 


and návenue At (lil.of190" n BAM. 
u. P. Land Révenue 56t Al 641901), s. 55. Bes 


KANGY. ACT, 1901, s. 4 arro. 
88,144, 234—Lambardar, fees of, scale of 
: eQo-sharer—Land revenue paid by ons co-eharer— 
Liabisty of other co-sharers, whether guint or several. 


AGRA 





Bys. 144.0f the U. P. Land Revenue Act the: 


ture fixed the maximum of a.Lambardar's tee 

at Re, 5 per cent. of the revenue, and all that was left 
to the Local Government by rules framed under 
s. 234 of the Act was to fix the scale of such fees pro- 
vy the scale so fixed did not exceed.Hs: 6 per.cant: 

All the co-sharers of & mahal including the Lambar- 
dar are jointly and severally responsible to the Govern- 
ment forthe entire revenue assessed on the mahal but 
onos the revenue has-been. paid to or has been realized 

y the Govergment by ortrom one of the 

ho may or may not. De 
several nsibility comes.to- an end-and the remedy 
of the. abi who has paid the revenue is to realize 
from each oo-abarer the revenue pyle by him 
The mere: fact.that the revenue of - Oopharer has 
not bsen separately specified in the kAewat is no ground 


for holding that aa between the co-sharers themselves 
thore is pot as cation of the revenue payable by 
e revenue payable by each eo-aharer though 


etoh. 

enteted’ khegatin atump sum can be worked 
out.by sppoloning se sum in proportion to the res- 
pectiye of *co-sharers. A CoLLxcron oF 


"ALIGARH v. Raw Devz É. R. 8 4.85 Rev. A. LR. 1927 
* A1L238.. - : |. = 1049. 
f$ 147—Cifation to defaulter, whether 
eugunohe—Won-sp co whether-offence. Ses 
"Para Qopa, 5860, mie 409 

e 


- "INDIAN CASES, 


& constructive - 


t of the other, trustees. for the pur-- 


the Lambardar, the. joint and: 


o || 
; i 
Nge. 
U. P. Land Revenue Aot—ooncld. l 


8:147— Penal.Code (Act (EL, 1860), 4. 
174--Crtatrqn by Revenue Offiser — Failure to attend, 
whether offence under 8.174,’ Penal Code. 

Theissue ofa citation to an alleged defaulter under 

8 147 ofthe U.P. Land Revenue Act does notin- 
volve-him in any legal liability to attend, and con- 
Bequenily.failure.to attend in obélienc’ -to such 
citation isnot dh offerbe-under s 174, Penal Code. A 
Burrrok v. Burrau Stkon, 24 AL J-1001; 28 Or. L. 
oJ. 28; A. I. R. 1937 All. 1228; L R.8 A. 41 Or; 148 A. 
205 : 60 
—— $,,243 (®)-—Partition | procesdings— AKLot- 
ment of property—Sutt by Mrd person for declaration 
of tule—Jurisdietion of Orml Court M 

A suit for declaration cf title with respect to pro- 
perty allotted in partition proceedings: 15, not barred 

d 8. 233 (k) of the U. P. d Revenue Act, where 

the person who institutes the suit was nota party 

to the partition proceedings. A Surra v. Harr P 

LRS84A.19,Rev | ` . 588 

8.234. See U. P. Lann Revenvs Aor, 1901, 

as. 144, 234 1049 


U. P: Muniolpalities Act (I! of 1916), $8. 96, 97, 
326-—Comiract Act (IX of 1872) ss. 66, 70— 
Contract entered into by Municipal Board—Sanction 
of Boardhow -to be. gwwen —Signature, absence of 
Contract, validity of—Bensfit received by Board— , 
Compensation, sytt for, whether matniainable—Suit 
based upon contract against Muntcipal Board, whe- 

ther. within scope of 8. 866. 

Section 92 of the U. P. Municipalities Act provides 

t all. questions which may come before a meeting 

of a Board shal} be decided by- a majority of the votes 
of the members present and-voting. Therefore, before 

a contract can be'&&id to' have been sanctioned b 

a. Board bya resolution; the members of the Board 

must be naked whether they agree to the contract, 

and, if they doso agres, an entry should be made in 
the. record of the meeting that the contract has been 
sanctioned The mere fact. that the Board has noted 
proceedings-of a Suüb- Committee purportmg to confirm 
a contract would not amount toa sanction of the con- 
tract by the. Board so as to- make the contract bind: 
ing on the Board, nor would payment of money 
under such & contract amount to a sanction of the 
contract, inasmuch as such paymept can only have 
baen- sanctioned under the mistaken idea that the 

oo had been previously sanctioned by the 

B x à 
The word ‘require’ in s. 96 of the U. P-Municipal- 

ities Act 1s mandatory and a contract aning j 

the purview of s 96 which is not sanctioned by the 

Board.is not binding upon the Board 
A contract entered into by a Board which does nos 

bear the necessary signatures of the officars of the 

Hoard is invalid and isnot binding upon the- Board. 
The doctrine.of acquiescence cannot be invoked to 

dafeat o clear.statutory provision such as is contained 

in as 96 and 97 of the U. P: Municipalities Act to the 
effect that a contract. entered into by a d must 
be sanctioned by the Board. nnd must bear the signa- 
tures of certain officers ta 

Section -70 of the Oontr&ct- Act covers a wider 
ground thang 65 and should not be invoked in the 
cass ofa benefi received under a contrast tg which 

a 65 18 more applicable 
Where a contract purporting to be enteréd into by 

a. Board: is subsequently held to be invalid owing to 

the fact that the sanction accorded™to the contract 
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* by tho Boar was defective and the contract did not paying “the balance of Er te vendor 
behr the necessary signatures of the officers of the rescinded the contract and mle through, an a 


Board, but itis found that the Bonid has received 
benefit under the contract from the other party to 
the contzact, the latter is entitled to recover compen- 
sation from éhe Board under the provisions of s 68 
of the Contfact Aet, 

The words ‘in respect of an act done in s. 326 of 
the U. P. Municipalities Act irffülude an omission, 
bec&use&every omission must have reference to some 
act or series of acta. 

A Board must be deemed to havegcted in its official 
capaofty even though its action was not taken directly 
under any provision of the U. P. Municipalities Act, 
but indirectly in pursuance of a contract executed 
directly under the provisions of the Act, for even 
in the latter case it must be held to have acted in 
an official capacity. A Board indeed can only act in 
an unofficial capacity when it acts otherwise than 
under the colour of any power conferred on it. 
O MuniciPAL BOARD, LuckNow v, Dari Das, SO W. 
N. 514; A. LR. 1926 Oudh 838; 130. L. J. 558; 
1 Luck. 444 643 


U. P. Prevention of Adulteration Act (VI of 
1912), s. 5—'Adulteration,! meaning 0f-—Ceritficate 
that ghi was ‘adulterated’, sufficiency of. 

The word ‘adulterated’ when used with reforenco 
~to ght, necessarily means that the ghi contains an 
article which was used to debase ıt and which, there- 

fore, could not have been derived from milk at all. A 

m E i Gurra v. ÉuraBRoz, L. R. 8 A. 8 Or; 28 C r. 

L.J.3 7i 


Usurious Loans Act (X of 1918), 8. 3—Stipwlation 
to pay compound interest Tn default of simple 
interest, whether u le-—Court's power to 
reduce when contract as to interest unconseionable— 
Reasonablé rate. 

Where a contract of loan is made which appears to 
be unconscionable, a Oourt has the power to refuse 
to enforce itin its entirety and may open the trans- 
action and direct the payment of such sum of money 
as may be fairly due with a reasonable rate of in- 
terest. < 

A contract to pay intereat at thejend of the year 
and in the event of default to pay compound interest 
at the same rateis neither unusual nor unreasonable 
Boas to attract the operation of s. 3 of the Usurious 
Loans Act. 

It ig neither possible nor desirable to enunciate a 
fixed rule as to what is a reasonable rate of interest, 
but stipulation for the payment of interest at twelve 
per cent. per annum is ordinarily found in transac- 
tions of loans, and the rate cannot be called excessive, 
Buch as to attract the equitable juriediction of the 
Oourts, L Ara Bau-ToragAM v, BHAJAN RAM, A I R. 
1937 Lah. 158; 8 Lah. 205 822 


Vendor and purchaser. See O. P. O., 1908, a. 80 
3 


138 
Breach of covenant of title—D i 
measure*of, See OoNTRAOT Aor, 1872, 8. 73 313 
—— —— Purchaser dicharging encumbrances on land 
—Subsequent default by pre has Gnd rescinding 
of comract by —Sui by purchaser for 
refund of money pard—Charge, purchaser w 
entitled io. * 
‘Where, in-pursuance ofa contract for purchase of 
lana, she purchaser discharged certain encumbrances 
gn 





property, hut on account of his default in 
72 
2 : 
N gc 

* 


suit by the purchaser for refund of the amount so 
paid. : $a LE M 

Held, that although under 8. á of the Oontract Act 
the plaintiff could claim s refund of the amount paid 
towards the encumbrances, he wquld not b$ entitled 
to a charge therefor. 

A person who claims payment of money under s 64, 
Oontract Act is not entitled to a charge. M Pon 
MAL v. Promar Turvan, 24 L. W. 826; 52 M L, J. 33, A. 
L R.1927 Mad 204 687 
—— — Vendor's lien for unpaid purchase-money— 

Statutory and equitable liens dtstinguished—Lrien, 

abandonment of —Consideration consisting partly of 

money and partly of shares of Cgmpany—Lien as 
to portion re; ang shares—Transfer of Property 

Act (IV of 1882), s. 55 (4) (b}—Statutory len, 

applicatvon of, tn the Punjab —UC. P. C. (Act V of 

1908), O VI, v. 17—Suw for unpaid purchase- 

money—Amendment of plavni— Decree gee breach 

of contract—Amendment 1n second a i 

If a vendor has not received tho whole or a portion 
of the purchase-money a lien is cicated in hia tavour, 
and he cannot be deemed to have abandoned it bya 
mere personal contiact to defer payment of a portion 
of the purchage-money or to take the purchase-money 
by instalments, or by taking a mere personal secuiity 
for the purchase-ufoney, eg, a promissory note, a bill 
of exchange ora bond. Whether the vendor has relin- 
quished his len isin every case a question of intention 
to be gathered from allthe circumstances of the case, 
and the onus reete upon the person denying the right 
of the vendor to provea clear and manifest intention 
to relinquish that right. 

Where the consideration fora sale consists partly of 
money and partly of shares of a Company, the vendor 
cannot claim a lien for that portion of the con- 
sideration which is represented by the shares. 

The vendor's lien given by the Courts of Equity 18 
different in ita origin and nature from the charge 
which a vendor obtains under a, 55 (4) (b) of the Trans- 
fer of Property Act. The statute creates a presump- 
tion in favour of the existence of such charge and the 
presumption can be displaced only by proving a con- 
tract expreas or implied, which is inconsistent with 
the continuance of the j 

Statutory charge created by s. 55 a ©), Transfergof 
Property Act, has no application in the Punjab bu? A 

under the general principles of equity can be 
upon by a vendor in this Province. 

When a suit 18 biought for recovery of money as 
unpaid purchase-money itis competent to the Oeuit 
to allow an amendment ofthe plaint &verfin second e 
appeal soas to make it one for damages for breach of 
contract L Mes. H. B. MoRTON v. Woopratt, 9 Lah L. 


J. 25; 28 P. L. R. 15; A. L R. 1927 Lah. 103 770 
Waiver. , 
There is nothing to prevent the to a litiga- 


tion from waiving the advantage of. a cular law 
or rule, if that law or rule is not on a und 
of publie policy and is intended solely for the efit ° 
or protection of an individum@l in his privates capa- 
city. 8 Guurau Rasun v. PaxAND4R *Diwatras, 10 S, 
L. R 202; A. L R. 1927 Sind 108 178 


— — — Claim for rent th suit by landlorti on ground 
of forfesture whether consfltuies waiver, `. 


A clam for rent in an action fop ejeciment the 
landlord on the ground of forfej! of the asé y 54 
. è : "i 

e Me 


.€ 
a . 


se 


e 


138 e" 
., 


: ) 


forfeiture. M KORAGALTA 
r 
> 


e . aa 
Walver—concld, 

. 6 Pd 1 
tenant is not a waiver of ko 
v. Taxpr Bngkr, 52M, L. J. 87 A. I'R. 1927 Mad. 261 
. E 700 

Wakf—Sult for deolaratien of wak/—Sanction, whe- 
ther necessary. See O P. O, 1908, a. 92. 

Wanta Iand—Assessment. See GUJARAT TALUKDABS' 
Aor, 1888, s, 22 293 

Waste band. See ÀDYHRSA POSSESSION 698 


Water rights—QGran: by Government of land through 
which non-na river flows—Bed of stream, 
ownership of — mption. 

Where & grant of land is described as bounded by 
A non-navigeble river, the onus of showing that the 

did not cover the bed of the mver ad medium 

um aquo ig d the grantor, the presumption being 

"strong or weak acoordimg to. the circumstances of the 
particular case. 

Where & water-course not metely bounds but flows 
through the land of the grantee, ihe presumption 
must necessarily be stronger, and, where no exprees 
reservation exists, it lies on the grantor to show that 
the presumption should not prevail M BANAMPUDI 
VENKAYYA v. Szonerary or Stats FOR INDIA, (1926) M. 
W. N. 969; 24 L. W. 833; A. I. R. 1927 Mad. 446 


" 4 

Will—Bequest to wife and daughter—Use of words 
‘malik’ and ‘malik kamil'—Hstate conferred, whether 

limited or unqualified. 
, Use of the words malik and malik kamil in be- 
quests in favour of the wife and daughter of & testa- 
tor, who would have inherited only a limited estate 
otherwise, clearly indicates an expression of desire 
and intention to confer on the legateea a full and un- 
ualified estate in the property. N Sarvparan v. 
AR 626 





` provıded by his Will that his 
widow and his brother's widow shal after his lifetime 
during their lives get only the income of his immove- 
‘able properties He left his moveable properties “after 
his lifetime and that of his wife and his brother's wife" 
to S and V who were to enjoy the same in equal 
‘shares It wes further provided that "should any of 
tl said persons Sor V die, the survivor should get 
Prle properties of the deceased and enjoy them with 


power to sell or gift them away” S died during the 
ifetime of the ow. In &suit by a mortgagee of 
the interest of 5: 


Held, that the death contemplated under the Will 
e in efths legeteos was a death during the lifte- 
tims of wife and the brother's wife and notof the 
testator himself, so that on the death of 5 during tho 
‘lifetime af the wife and brother's wife, the survivor 
ofthe legatees took the property abeolykaly and the 
mortgages uired no interest in tlle same. 
In the case bt a vernacular Will drawn up and exe- 
cuted in the mofusni, a Court should take care not 
9 to apply wholesale the ciples of construction 
are applicable ip Wille executed in the 
Presidency To and drawn up by Solicitors orVakls. 


In construing a af this 

testator TE bee from the tenor of the 
whole Will and cial rules of construction should 
not béapplied without due regard to the babita, pre- 


. judica, ang dns of the'people among whom the 
testator id qe ipee qid under which ihe 


: AA [AN OASES, 


d, the intention of the. 


[1927 ' 
WilL—-conald. 


, é 

In construing Wills cere should b& taken io ms 
that the construction placed upon one portion of the 
Will is not repugnant to the clear intention appegring, 
in another part. * ` 

Where termsof a Will arb clear it és not proper 
to rely on artificial rules of consirumgtion Sor the pur- 
renda TE athe intention of the testator. M 

PLAI v. Vunxateaa  Onmxrri, A. L R. 1027 
Mad.494  . ; ,708 
——— —— Revocation, what amounts to—Birth of son 

whether. operates as revocation—Oral revocation 0 

regutered Wall, pu —Succestion Act (XE XIX 

of 1925), 4. §—Will—A fter-acquisitions—Pre- 

sumpiton against tntestacy. 

Oral revocation of a written and registered Will, 
that revocation smonnting in eel to a nuncupative 
Will, needs to be proved by the most unexceptionable 
evidence, A statement by a testator in reference to 
the Will executed sometime before the birth of bis 
son, “A son is born tome; let the law take its own 
course” amounts to no mare an expression of. 
opinion that by the birth of a son the Will was re- 
voked, and it is doubtful whether it can be accepted as 
equivalent to an implied revocation, 

Under 8.90 of the Succession Act, there is a pre-* 


N 


` 


( 


sumption, unless a contrary intention ap by the 
Will, hat it comprises all property aa at testator'g 
d including his after-acquisitions. “we 


‘Although theré are no express words in a Will in- 
dicating that the testator intended to provide for 
his su ent alam a decl das nothing to 
show that he wished to exclude them from its opera- 
tion the presumption against intestacy in respect of 
those properties must prevail M ALAYANDAR GRAMANI 
t. DANAKOTI AMMAL, A. LR 1937 Mad. 383 775 

Testator ın feeble health—Mind poisoned by 

a allegationse—Execuiion of unnatural Wul— 

iU, validity of—Sound testamentary capacity, 
what constitutes 

A person who had been enfeebled by a painful 
illness and had been suffering great pain for some 
months before the Will was executed was led into 
the belief that bis wife with whom he was very 
afiectionate was neglecting him and that she and her 
father were only after his property, The testator’s 
father and brother in order to mualead him into 
the belief that his wife was neglecting him did 
not wnte to her about his health or gend her any 
monies to come down to the place where he was an 
in-patient at a Hospital though he had asked them 
to do so. The testator conceiving thereby an 
unreasonable dislike to his wife on account of the 
machinations of his father and brother executed a 
Will extremely harah and cruel in ita terms to his 
wife, depriving her of the custody and guardianship 
of all her children and granting her merely a petty 
maintenance allowance : 

Held, that as the testator's mind had been 
ed by false and unfounded allegations, the 
not valid and a Court would be justified in 

t Probate. M GOorINDABAMI NAIDU 9. KANNAM- 

MAL, 81 M. L. J. 747; A. I. R. 1927 Mad. 295 393 

—— — , when takes effect. 





ison- 
il was 


Whatever might have been the old rule of con- 
struction as to the date from which a Will is to speak 
and take effect, the rule is now well-sittle@ that it is 


the date of the teetator's death, unless a contrary in- 
tention ap O Kersana KUMARI Deviv RAJENDRA 


-Banapuz Sova Dro, 4 O. W.N. 50,4. L R. 1037 Oudh 
125 912 
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WORDS AND PHRASES -— 


Appearance. Ses O. P. O., pu 0. x1 717 
CPP s dudo C. PO. 1908, Xvi ug 32 
Arm. Ses Arus Aor, 1878, 88. 4, So (8) 935 


Assete—Ragts and profits of immoveable property, 
whether asseta. Ses O PeO, 1008, s. 52 897 
Breaking the ground. See 'Fozaesr AoT, A 
4 
hiding. Ses O P. O., 1908, s. 80 (0) 376 
Business. See Coxan ms AoT, 1913, s. 4 (2) 640 
ta See ARBITRATION 554 
SBenturo. See baur Aor, 1899, s. 4, ART. is 


matic Agent See EvrpaNOE Aor, 1872, as. 


See O. P. O., 1908, s. 115 
— Cocoanut trees whether fruit trees, 
nas HaraATR8 LAND Aor, 1908, s. 3 (4) 569 
See PxNAL Oopa, 1860, s. 2044 36 
ent Regulations and Restrictions. 
PARTY 581 
vement—Temporary pits whether improve- 
t. See MADRAB TES LAND ACT, ee 

) 5 
chinery. See MADRAB Orry MUNIOIPALITIBS Act, 












919, s. 288 324 
alik, ‘mallk kamil. See Wow 626 
May. Ses REGISTRATION Aor, 1908, sa. 82,83 401 
Occupation. Ses O P.O, 1908, s. 60 (0) 376 
Persons. Ses COourANIES AoT, 1913, s 4 (2) 640 


Polloe Officer, Ses Evrpanoa AOT, 1873, 88. x 


PE RINS polnt See O. P. C., 1908, O. E 
pubio funds. See LAND CAPRUISETIUM Aor, d 


6 (1) 
Tried. Ses Cx P.O, 1898, | 88 247,403 855 
Village. See PUNJAB Pxx-muPTION Act, 105,9. Cs 
0 
Village, whether includes khel See O. P. 
VrLLAGB SANITATION AND POBLIO MANAGBHMBNT ACT, 
1820 436 


Workman's Breach of Contract Act (XIII of 
1859), 88. 2, 3—Ordering re-payment of adwanoe 
and imprisonment in default by same order, legality 
of—Imprisonment, when to be ordered —Imprison- 
ment for default of each instalment, legality o 4 
A Magistrate cannot order & workman to 


GENERAL INDEX-—INDIAN OASER,*y ° . 


. * , 
rail 


walkman’ 8 Bread of VS Aot!coneld. 


prisoned by the sams ae by wil nal diea Ki 
to make a peymenf. An er for imprisonmen 
should be & separate order p after the d 
has failed to comply vith €4he order about re- 
ment. Nor where the sum is ordered to ke pay 
instalments, can a Magistrate by a single order de 
a separate term of imprisonment for default of e 
instalment L Rur Singa v. Eurmaoz, 26 pr. LJ. Hr 

A.L R. 1927 Lah. 62 . 
writ of oertlorari—Jurisdiotion of High ae 

nature of—Diseretion—Submission by not raising 

point of jsurisdiction—Rule, whether confined to 
aroha fact or extends to question of law. 
uing a prerogative writ of certiorari, th 
Court of Madras acts not under ang Statute bur: 
the inherent powers which devolved upon the High 
Court from the old Supreme Oourt and the High 
Court, therefore, stands with regerd to such a writ 
n the eae position as the Court of King's Bench 
in England and ought to follow the rules laid down 
by that Oourt in the decided lish cases as to the. 
scopo a and limitations of its j iction. 
uch jurisdiction is oe discretionary and 
csrtiorari will not lie where the person who applies 
for that writ has by his conduct taken the chance 
& pronouncement in his favour by thelower Oourt on 
the merits. Failure to object to the jurisdiction of a 
Oourt operates as a bar to An application for a writ 
of esrtiorari not only where the objection reste on a 
question of fact but also where it is one of law. 

Where objection was taken to the validity of a 
nomination paper in respect of an election on the 
ground that the candidate was disqualified under the 
rules to stand and the point was argued on the merits 
in a lower Court, no question of jurisdiction having 
been raised by the affected candidate and the Re 
turning Officer upheld the objection asto invalidity 
and rejected the nomination pe and the Chief 
Judge, Bmall Cause Court, uphald the order of re 
jection on the merits, on an application to the High 
Court to issue a writ of certwrari against the officers: 

Held, that the applicant has submitted himself to 
a jurisdiction which he could not be allowed after- 
wards to seek to repudiate and had by his conduct 
precluded the Court from exercising a discretionary 
jurisdiction in his favour. M LaksHiaNAN OHETTIAR 9. 
OOMMISGIONAR, CORPORATION OF Mappas, 24 L. W A778; 
51 M.L. J. 742; (1928) M. W. N. 985; A. L RUM 
Mad. 130; 50 M, 130 152 


